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Hon. HARRY T. TOÙLMIN, District Judge, S. D. Alabama Mobile, Ala. 
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Hon. JAMES W. LOCKE, District Judge, S. D. FIorl4a, Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 
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Hon. JOHN E. SATBR, District Judge, S. D. Ohlo Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee. .Knoxvllle, Tenu. 
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Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Sprlngfleld, 111. 
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Hon. WILLIAM C. HOOK, Circuit Judge Leaveuworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIBBKR, District Judge, E. D. Arkansas Littie Rock, Ark. 

Hon. JOHN H. ROGBRS, District .ludge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LBWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. FOLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN P. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, Okl. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo 

NINTH CIRCUIT. 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

lion. WM. C. VAN FLKBT, District Judge, N. D. California San Francisco, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Califonila San Francisco, Cal. 

Hon. OLIN WELLBORN. District Judge, S. D. California Los Angeles, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, l'daho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helenâ, Mont! 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev.' 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or'. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland,' Or! 

Hon. EDWARD WHITSON, District Judge, E. D. Washington Spokane, Wash' 

Hon. CORNELIUS H. HANFORD, District Judse. W. D. Washington Seattle. Wash.' 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

' Died August 3, 1909. 
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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



JONES V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit March 12, 1909.) 

No. 875. 

Ihtebnai. Revenue (§ 40*)— Violation or Revenue Laws— Place or Sale ci 

LiQUOH. 

A retall liquor dealer who has b?fl Internai revenue tax pald stamp 
duly posted In hls place of buslnes:- is not subject to prosecutlon for 
carrying on business without paylng the spécial tax therefor because of 
tbe sbipment of a quantlty of liquor from his stock on an order reeeived 
by mail by an express company O. O. D. to the purchaser at another 
place. In such case the sale is completi^il, and the property passes v?hen 
the goods are dellvered to the carrier ; the collection and transmission of 
the priée belng merely an incident of the express business. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 40.*] 

Pritchard, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Clarksburg. 

Melvin G. Sperry, for plaintiff in error. 

Reese Blizzard, U. S. Atty., and E. M. Showalter, Asst. U. S. Attj. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge. Charles H. Jones, the plaintif! in error, the 
défendant below, was indicted jointly with one J. R. Hickman (the 
two composing the firm of Jones & Hickman) on the charge of car- 
rying on the business of retail liquor dealer without payment of the 
spécial tax imposed by law. Section 3342a, Rev. St. (U. S. Comp. 
St. 1901, p. 2095). Jones was tried separately on this indictment at 
Clarksburg, in the Northern District of West Virginia, at the October 
term, 1908, of the United States District Court for said District, was 
convicted by the jury, and was sentenced by the court to pay a fine of 

*Fer other cases see same topic & i nvmbeb in Dec. & Am. Sigs. 1907 t« date, & Hep'r Indexes 
170 F.— 1 
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$100 and to be împrisoned în a jail for 30 days. THe case îs before 
us on a writ of error to review the action of the trial court in refusing 
to instruct the jury as requested by the défendant, and also upon ex- 
ception to instructions given by the court to the jury. 

The case went to the jury on the facts disclosed by the testimony 
ofïered by the government (the défendant did not introduce any testi- 
mony) ; the said facts being in substance as foUows : 

The firm of Jones & Hickman (composed of C. H. Jones and J. R. 
Hickman) was a retail liquor dealer in Clarksburg, W. Va., in the year 
1905. The said firm had its located place of business at Clarksburg, 
and it had paid for, procured, aild had posted in said place the spécial 
tax stamp required by the internai revenue laws of the United States, 
and the said stamp covered the time of the sale hereinafter mentioned. 
That in or about the month of December, 1905, one L,. T. Horton, 
residing at Grafton, W. Va., sent a written order by mail addressed 
to Jones & Hickman at Clarksburg, W. Va., directing the said firm 
to ship him (Horton) at Grafton a half gallon of whisky by express 
C. O. D. ; the price of the whisky beîng $2. In response to this or- 
der, Jones ;& Hickman segregated from the stock in their place of busi- 
ness at Clarksburg the half gallon of whisky so ordered, put it in a 
package, and delivered it to the express company's agent at Clarksburg, 
consigned to L. T. Horton, Grafton, W. Va., C. O. D. The package 
reached Grafton in due course, and was there delivered by the express 
agent to Horton upon thé payment of $2, the price of the whisky, and 
the express charges for freight ; and the $2, the price of the whisky, 
was thereafter remitted by the express company to Jones & Hickman 
at Clarksburg. 

Upon this State of facts the défendant moved the court to charge 
the jury as follows : 

'^That the shlpment of liquor made by the défendant from hls place at 
Clarksburg, in Harrlson county, to th? town of Grafton, In Taylor eounty, by 
the United States Express Company C. O. D., and upon the written order 
of the purchaser llylng,at Grafton, directing the same to be so shipped, was 
a sale at Clarksburg at the storehouse or saloon of the défendant, and not a 
sale at Grafton. • ♦ ♦" 

The court refused to give the instruction, to which defendant's 
counsel excepted. The court then charged the jury as follows: 

"Gentlemen, the court Instructs you : That a sale involves at least three 
éléments : First, on the part of the purchaser, a consent to buy ; second, on 
the part of the seller a consent to sell ; third, the delivery of the article ; and 
ordlnarily, fourth, the payment of the purchase priée, and that ail of those 
éléments enter Into a sale. That a whisky seller who has license to sell in 
Clarksburg and receives an order can send it to the person who orders It In 
the ordinary course of business and run the risk of the man's paying, in the 
ordinary course of business, but, If he send? It O. O. D. — In other wbrds, makes 
of the express agent his agent to complète that sale and dellver it In case It 
is paid for at Grafton— that then he Is gullty of selling at Grafton, and not 
at Clarksburg." 

To this instruction as given by the court the defendant's counsel then 
and there duly excepted. The assignments of error are based upon 
bills of exception as ab^ve. 
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There îs but a single question presented in this case, and that is 
whether the transaction detailed constituted a sale of liquor at Grafton. 
In other words, whether Jones & Hickman, who were doing a law- 
ful business as retail liquor dealer in Clarksburg, violated the law 
by taking a half gallon of whisky from the stock in their place of busi- 
ness and delivering it to the express company at Clarksburg for ship- 
ment upon Horton's order to him at Grafton C. O. D. The disposi- 
tion of this question rests entirely upon where the sale was made. 
Was it made at Clarksburg when the liquor was taken from the stock 
of the dealer in its lawful place of business as ordered by Horton, or 
at Grafton where Horton received the package and paid to the express 
agent the amount of the C. O. D. and the express charges for car- 
riage? It is insisted by the United States attorney in his argument 
(by brief) that the sale to Horton was not consummated at Clarksburg, 
that the contract was not completed until the package of liquor reach- 
ed Grafton, and was there delivered to the purchaser upon the payment 
by him of the price. It is true that, under local prohibitory laws of 
some of the states, the place of delivery of spirituous liquors has been 
made the place of sale, and the courts of thèse states hâve upheld thèse 
laws, but aside from thèse we hâve found no déclaration to that effect 
from any source which we consider sufficiently authoritative to bind us. 
In our opinion the bargain was struck and the sale was completed at 
Clarksburg. The defendant's firm received Horton's letter, in which 
he ordered the liquor, stated the price, directed the manner of ship- 
ment and the method of payment. By the terms of the order the 
sale was consummated at the place of business in Clarksburg, and the 
express company was constituted the agent of the purchaser to trans- 
port the article purchased, and to receive and remit to the seller the 
price. We fiiid this view of transactions of the character involved hère 
very forcibly presented in a number of décisions by the Suprême Court 
of the State of West Virginia, notably in the case of State v. Flanagan, 
38 W. Va. 53, 17 S. E. 792, 22 L- R. A. 430, 45 Am, St. Rep. 826, 
in which the court held : 

"A lieensed liquor dealer doing business as sucli In one county Is no' llable 
to indictuient in another county for retalling liquors therein witliout a 
license wheré tie shipped by express 0. O. D. to a person in thp latter county 
a package of wliisky, as per his order by postal eard, sent through the mail, 
and which was received in the former county. Such facts show that the sale 
was made in the former county, and not in the latter." 

And also in the case of State v. Davis, 62 W. Va. 500, 60 S. E. 584, 
14 L. R. A. (N. S.) 1142, decided by the Suprême Court of Appeals 
of West Virginia in November, 1907, from which we quote as follows : 

"A sale by a retaii dealer in intoxlcatlng liquors, in which delivery is made 
within the town or county In which he has a license, In fulfiilment of an or- 
der received and accepted at the place of business designated in bis license 
from his stock of goods kept In that place, is. deemed by the law a sale at 
the place of business, and not a sale at the place of delivery, unless it appears 
that the place of delivery was agreed upon as the place of sale." 

' The principle îs also fully sustained in a leading Pennsylvania case. 
Commonwealth v. Fleming, 130 Pa. 138, 18 Atl.,623, 5 h. R. A. 470, 
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17 Am. St. Rep. 763. In the opinion in that case our view îs distinctly 
stated in the following language ; 

"Where a purchaser orders goods sent him C. O. "D. and the order la ac- 
cepted by the seller, and goods dellvered to the carrier, the sale on the part 
of the seller is complète. When the purchaser orders goods sent him O. O. 
D. and the order Is accepted by the seller and the goods delivered to the car- 
rier, the latter becomes the agent for the receipt and transmission of the 
price. The sale Is complète on the part of the seller. And, whether the car- 
rier recel ves the priée or not at the time of dellvery, he is llable to the seller 
for the price. A licensed liquor dealer who receives an order from a pur- 
chaser residing in another county where the dealer has no license to send 
him liquor C. O. D., and accepts the order and delivers the liquor to a carrier 
under agreement to collect on dellvery, cannot be convlcted of selling liquor 
without a license in the county where the purchaser résides, as the sale is 
complète on the part of the dealer when he deliyers the liquor to the carrier 
at his place of business." 

In the case of the United States v. Lackey (C. C.) 120 Fed. 577, 
Judge McDowell, of the Western District of Virginia, held that, where 
"a hcensed liquor seller received orders from customers living in a 
place where he was not authorized to sell, and filled such orders by 
separating the liquor from his stock in his place of business, and de- 
livering the packages, niarked with the customers' names, to a private 
carrier, to be carried to the customers and to be delivered at their 
places bi résidence on payment of the price, under such circumstances 
the sales were completed in the seller's place of business, where he was 
licensed to sell." State décisions almost without number could be col- 
lected sustaining the gênerai proposition that upon an order for goods 
to be shipped by the vendor to the vendee the sale is complète when 
such goods are delivered to the carrier. In the case of Ober & Sons 
V. Smith, 78 N. C. 313 (reprint 274), the Suprême Court of that state, 
Faircloth, J., delivering the opinion, holds that: 

"As soon as an order for goods is sccepted by the vendor, the contract Is 
completed without further notice to the vendee ; and such contract iS f uUy 
performed on part of vendor by delivery of the goods in good condition to the 
proper carrier. A dellvery to a carrier designated by the vendee is of the 
same légal eflCect as a delivery to the vendee himself." 

And in Gwyn v. Railway Company, 85 N. C. 429, 39 Am.Rep. 708, 
Chief Justice Smith delivering the opinion of the Court, it is decided 
that the sale of a spécifie chattel by words "in prsesenti" transfers the 
vendor's title to the vendee with a right to retain possession until the 
purchase money is paid, in the absence of any contrary intent express- 
ed or implied. In this last case the court cites with approval Ober v. 
Smith, supra. In another case, that of the Norfolk Southern Railway 
V. Barnes, 104 N. C. 25, 10 S. E. 83, 5 L. R. A. 611, Shepherd, J., de- 
livering the opinion of the court, it is held that where a buggy was 
sold by A. to B., and delivered to a carrier by the vendor to be deUv- 
ered to the vendee upon the payment of the price, as soon as the ve- 
hicle was delivered to the carrier, the right of property passed to the 
vendee, and the right of possession remained in the vendor until the 
price was paid. And the same doctrine is reiterated in Bank v. Miller, 
106 N. C. 347, 11 S. E. 321. And the doctrine is also laid down as 
a gênerai principle in both Benjamin and Milliard on Sales. 
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We do not need to further cite déclarations of the local courts to 
support the principle involved. The question, however, we are con- 
sidering has not been directly before the Suprême Court of the United 
States, and therefore we hâve not the benefit of a décision of that 
court. There are several décisions, however, of the Suprême Court 
under the interstate commerce act in which the reasoning employed 
tends strongly to fortify the view we entertain. Notably the case of 
the American Express Company v. lowa, 196 U. S. 133, 25 Sup. Ct. 
182, 49 L. Ed. 417. The transaction involved in that case was a ship- 
ment by the American Express Company of four packages of intox- 
icating liquors from Rock Island, 111., to Tama, lowa, C. O. D., $3 to 
be collected on each package and 35 cents for carriage on each. Thèse 
packages upon their arrivai at Tama were seized in the hands of the 
express agent by the state authorities on the ground that they con- 
tained intoxicating liquor held by the express company for sale. The 
Suprême Court of the state of lowa held that the seizure was légal, 
but upon writ of error the Suprême Court of the United States re- 
versed that judgment. In that case référence is made to the case of 
Caldwell v. North Carolina, 187 U. S. 622, 23 Sup. Ct. 229, 47 L. 
Ed. 336. This was a case in which Caldwell was representing a Chi- 
cago company, which shipped pictures and frames to Greensboro, N. 
C, upon order. At Greensboro the company had this agent, who re- 
ceived the merchandise, put the pictures and frames together, and de- 
livered them to the purchasers who had ordered them from Chicago. 
The state authorities sought to collect a tax from Caldwell, the agent, 
as a dealer in North Carolina. The Suprême Court held that he was 
not liable. 

In the opinion in that case the court says : 

"It would seem évident that if the vendor had sent the articles by an ex- 
press company, wliich should collect on delivery, such a mode of delivery 
would not hâve subjected the transaction to state taxation. The same eould 
be sald if the vendor himseJf or by a personal agent had carried and deliver- 
ed the goods to the purchaser." 

When the Suprême Court declared that, if thèse goods shipped to 
Greensboro had been sent C. O. D., the transaction would hâve not 
been subject to state taxation, what did it mean? The court cer- 
tainly did not intend to déclare that, under the authority vested in 
Congress to regulate interstate commerce, législation could be enact- 
ed wîiich would deprive the state of North Carolina of its power to 
levy a tax upon sales of spécifie articles made within the limits of 
the state, nor can we believe that when the court held that a C. O. D. 
express package delivered to the vendee by the carrier, at the place 
of destination, could not be made the subject of taxation by the state 
in which the point of delivery was located as a sale in such state, the 
law still remained that such a delivery constitutes a sale at the place 
of destination which would subject the transaction to a tax on the 
part of the United States. It seems to us to follow, therefore, that 
what the court did intend to say was that where orders were sent 
from Greensboro to the Chicago concern directing the shipment of 
certain goods to the person sending the order, and the Chicago con- 
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cérn did ship în obédience to the order and sent the goods by express 
to Greensboroi' C. O- D., the transaction was consummated in Chi- 
cago, and was therefore not taxable as a sale in North Carolina. 

The case of the Norfolk & Western Railway Company v. Sims, 191 
U. S. 441, 24 Sup. Ct. 151, 48 L. Ed. 354, is a case altogether in line 
with the Caldwell Case in support of the position we take. In this 
last case a residenti of North Carolina ordered from a corporation in 
Chicago. a sewi'ng- machine. The machine was shipped under a bill of 
lading to the order of the buyer, but this bill of lading was sent to the 
express agent at the point of delivery in North Carolina, with instruc- 
tions to surrerider the bill on payment of a C. O. D. charge. The con- 
tention was that the consummation of the transaction by the express 
agent in transferring the bill of lading upon payment of the C. O. D. 
charge was a sale of the machine in North Carolina, which subjected 
the Company to a license tax. The contention was held untenable, and 
the contract of sale held to be completed in Chicago. Also in the case 
of the Adams Express Company v. Kentucky, reported in 206 U. S. 
129, 27 Sup. Ct. 606, 51 L. Ed. 987, it is held that: 

' "À statute ôf Kentucky, making pénal ail shipments of liquor 'to be paid 
for on delivery, commonly called O. O. D. shipments,' and further provlding 
that the place where the money Is paid or the goods delivered shall be deemed 
to bè the place of sale, and that the carrier and hls agent delivering the goods 
shall be jpintly liable with the vendor, is as applied to shipment from one 
State to another an attempt to régulate Interstate commerce, and beyond the 
power bf the state." 

It is true, thg,t; thèse décisions wè hâve cited by the Suprême Court 
of the TJnited States were rendered in construing and applying the In- 
terstate commerce act, and yet we must conclude that, if the- Suprême 
Court eiitertained the opinion that a package of goods sent by ex- 
press C. Ô. D. iii obédience to an order from the consignée to the 
shipper that such a transaction did not constitute a sale until the pack- 
age reacheditsi. destination and was delivered to the consignée upon 
the payment of the C. O. D. charges, thèse décisions would hâve con- 
taiiied some expression to that efïect. On the contrary, however, the 
court especially in the case last cited, indirectly at least, discusses 
the proposition we hâve in the case before us. In the Kentucky case 
the ' state allegèd that the liquor was being shipped into the state by 
the express cômpany, and that the alleged consignée did not order 
the goods. In tégard to this the Suprême Court, Mr. Justice Brewer 
delivering the dpinion, says : 

"We do not meàn to intlniate that an express company may not also be en- 
gaged in selUng liquor In a state contrary to Its laws, or that the fact that 
the consignée did not order a sMpment mlghtnot be évidence for a jury to 
consider upon the question whether the company was not, in addition to its 
express business, also selling liquor contrary to the sta tûtes." 

We understand from this language that, where a bona fide order had 
béen sent and the' goods shipped in response to it, that completed the 
transaction sô ''fat as the sale was concerned. But, if the express com- 
pany without orders carriéd the goods and delivered them, that such 
might be shown as téndirig to prove that the company itself was the 
deaïef, and tîhê sale was made by the express company to the person 
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to whom it delivered the goods. The expressions of the Suprême 
Court which we hâve quoted discrédit the suggestion that a C. O. D". 
package regularly sent upon a bona fide order is sold at the place 
of deUvery. If such were the law, net only would the légal dealer in 
liquor who delivered his goods upon order to a carrier for shipment 
to a point other than his place of business be guilty, but the carrier's 
agent, vs^ho is the instrumentality for the delivery of the liquor and 
the receipt of the price, at the place of the destination would also 
be guilty of a violation of the law. We cannot construe the law so 
as to lead to such a resuit. In our case the express company acted 
simply as a common carrier, transported the package of liquor from 
Clarksburg to Grafton, there to be delivered to the purchaser; the 
collection of the C. O. D. charges and the transmission of the money 
to the seller being a mère incident of the express business. We may 
say as a gênerai proposition that actual delivery of a chattel is not in 
ail cases necessary to the consummation of a sale. The mutual as- 
sent of the parties to the contract that the property in the chattel is 
to pass from the seller to the buyer for the money or price offered con- 
stitutes a sale at common law. Therefore, when the defendant's firm 
received Horton's order at Clarksburg where a légal business was be- 
ing conducted by his firm as a retail Hquor dealer and the spirits or- 
dered by Horton were separated from the stock, packed and deliv- 
ered to the express agent, the sale was completed, and, as stated above, 
the express company was the agent of the purchaser to carry the spir- 
its, deliver them to Horton, receive the price, and transmit it to the 
seller. 

Mr. Benjamin in his work on Sales, § 363, discussing this proposi- 
tion, cites as authority the case of Dutton v. Solomonson, 3 Bos. & P. 
583, which says: 

"It was treated as already settled law that, where a vendor delivered goods- 
to a carrier by order of the purchaser, the appropriation is determined, the 
delivery to the carrier is a delivery to the vendee, and the property vests Im- 
mediately." 

We conclude, therefore, that the District Court was in error in its 
refusai to give the defendant's prayer for instruction to the jury, and 
also in error in the instruction as given by the court to the jury. 

The judgment of the District Court is therefore reversed. 

PRITCHARD, Circuit Judge (dissenting). I cannot concur in the 
conclusion reached by a majority of the court in this case. The ques- 
tion involved hère is within a narrow compass, but it is far reaching 
in importance and demands serions considération. 

It appears from the record that the plaintiiï in error was engaged 
in business at Clarksburg, in the state of West Virginia. It also ap- 
pears that the town of Grafton, in that state, is situated some dis- 
tance from the city of Clarksburg. It also appears that one T. L. 
Horton, residing at Grafton, ordered by letter addressed to Hickman 
& Jones and mailed to them at their place of business at Clarksburg 
one-half gallon of wliisky. In the letter the purchaser informed Hick- 
man & Jones of the quantity of liquor desired, the price to be paid 
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for the same, and directed them to ship it to him at Grafton, W. Va., 
C. O. D. The plaintiflf in error was indicted as a member of said 
firm. While it does not affirmatively appear that prohibition obtains 
in the town of Grafton, yet it may be inferred from the facts and 
circumstances as shown by the testimony of the witnesses in the court 
below that the sale of hquor is prohibited in that town either by locaî 
option or statute. Although this fact is not material in determining 
the guilt or innocence of the accused, yet it is pertinent to the ques- 
tion as to whether the fédéral courts in the enforcement of laws en- 
acted by Congress should take into considération the existence of local 
statutes designed for the punishment of .those charged with kindred 
offenses. Sales of this character, as a gênerai rule, are made to par- 
ties residing in territories where the sale of liquor is prohibited, and, 
if the contention of the plaintiff in error be correct, the enforcement 
of prohibition laws would be well nigh impossible, and the govern- 
ment would be deprived of the license tax to which it is entitled under 
the internai revenue laws. It is within the common knowledge of ail, 
and the courts will take judicial notice of the fact, that several states, 
as well as towns, cities, and counties, hâve adopted laws prohibiting 
the sale and manufacture of spirituous liquors. That the Législa- 
tures of the varions states hâve the power to enact laws of this kind 
is unquestioned. Such enactments are intended to promote the welfare 
of the people residing in the communities affected thereby. It is a 
matter of common knowledge that in many instances laws thus en- 
acted by the state are violated by individuals who resort to variotis 
kinds of subterfuge. In considering this question, the inquiry natural- 
ly arises as to whether the will of the state Législature in this respect 
is to prevail, and also as to whether the fédéral courts in the admin- 
istration of the internai revenue laws will, as far as possible, aid in 
making the state statutes effective. I think it is the duty of a fédéral 
court in cases like this to do ail it can, without overstepping the law, 
to aid the states in the enforcement of laws enacted for the manifest 
purpose of maintaining law and order. 

As an évidence that Congress is inclined to aid as far as possible 
in the enforcement of the prohibition laws of the varions states in 
so far as Interstate commerce transactions are concerned. I call atten- 
tion to section 339 of Public Act No. 350, to codify, revise, and amend 
the pénal laws of the United States, passed at the récent session. 

The section in question reads as follows: 

"Sec. 239. Any railroad Company, express company, or common carrier, or 
any otlier person who, in connection with the trausportatiou of any spirituous, 
vinous, nialted, fermented, or other Intoxicating iiquor of any liind from one 
state, territory, or district of the United States, or place noncontiguous to 
but subject to the jurisdiction thereof, into any otlier state, territory or dis- 
trict of the United States, or place noncontiguous to but subject to the juris- 
diction thereof, or from any foreign eountry into any state, territory or dis- 
trict of the United States, or place noncontiguous to but subject to the juris- 
diction thereof, shall collect the purchase price or any part thereof, before, 
on, or after delivery, from the consignée, or from any other person, or shaU 
in any manner act as the agent of the buyer or seller of any such liciuor, for 
the purpose of buying or selliug or completing the sale, thereof, save only in 
the actual transportation and delivery of the same, shall be fined not more 
than flve thousand dollars." 
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However, tliis law, havîng been enacted subséquent to the commis- 
sion of the offense charged in the indictment and intended to apply 
only to cases where interstate shipments are made, can hâve no bear- 
ing upon the question sought to be determined by this writ of errer, 
and is therefore quoted solely with the view of showing the policy 
of Congress in respect to this question. In this case the plaintiff in 
error was a licensed dealer in a territory where the sale of spirituous 
liquors was authorized by the laws of the state, and under thèse cir- 
cumstances he had a perfect right at bis place of business to sell to 
any one he pleased, but even in that territory he was not authorized to 
make a sale at a place other than his place of business. On payment 
of the spécial tax, the governmsnt issued a receipt to the défendant 
in error for the same, which designated the place of business at which 
he was authorized to make sales, and it has been repeatedly held that 
to sell at any other place would render him liable to indictment un- 
der the fédéral statute. Thus it will be seen that the fédéral statute in 
this respect is very rigid, and anything short of a strict compliance 
with the requirements contained in such receipt subjects the dealer 
to a heavy penalty upon conviction. 

The only question to be determined is as to whether the shipment 
in this instance to Horton at Grafton C. O. D. con,stitutes a sale at 
that place, and, in order to correctly détermine this point, it becomes 
necessary to ascertain what it takes to constitute a sale of personal 
property. In the case of Robinson v. Hirschfelder, 59 Ala. 503-506, 
it was held: 

"That an agreement to sell does not become a sale if any terni in which the 
seller must co-operate, or which imposes a liability or duty on hlm, renialns 
to be performeci, such as weighing. measuring. inspecting, and transporting 
goods to another place, to be there delivered and received. Things not in esse, 
actual or potential, cannot be the subject of sale." 

Also the Suprême Court of Arkansas in the case of Berger v. State, 
50 Ark. 20, 6 S. W. 15, among other things, said : 

"Défendant was located in a nonliquor licensc town. An order for liquor 
was left with him, and he sent it to a licensed liquor dealer in another town, 
who flUed the order by putting the designated liquor In a bottle and with 
many others of the sanie nature sent it labelled with the customer's name 
and inclosed in a locked box to the customer. Ileld, that the défendant was 
the agent of the liquor dealer, and that the sale was completed upon the 
dellvery by défendant, and he was guilty of selliiig ardent spirlts." 

The Suprême Court of Georgia in the case of Crabb v. State, 88 
Ga. 584, 15 S. E. 455, held that a sale of whisky sent by express C. 
O. D. is not completed until the whisky is delivered and paid for, and 
the express agent making the delivery and collection in the county 
where sale is lawfully prohibited is subject to indictment if he acts 
knowingly in completing the sale. That court also in the case of 
Doster v. State, 93 Ga. 43, 18 S. E. 997, held: 

"Delivery whether made by the seller or his employé If requisite to com- 
plète a sale the contract for which with payment of the purchase price was 
made elsewhere is contrary to law if the seller has no license authorizing hlm 
to sell in the county where the delivery takes place. In such case the sale 
is to be treated as made, not where the contract was entered into and the 
purchase money paid, but where it was completed by delivery." 
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In the case of Vermont v. O'Neil, 58 Vt. 140, 3 Atl. 586, 56 Am. 
Rep. 557, thc court said: 

"The Uquors. were ordered by résidents of Vermont from dealers dolng busi- 
ness in tlie State of , New York, who selected from tlieir stock such quantitles 
and kinds of gpod^ as they thought proper in compllance with the terms of 
the orders, put them up in packages, directed them to the consignées, and 
delivered them • to the express company as a common carrier of goods for 
transportatlon, accompanled with a bill or involce, for collection. The ship- 
ment was In each instance which It Is necessary hère to consider '0. O. D.' ; 
and the cases show that the efEect of the transaction was a direction by the 
shlfiper to the exptess company not to dellver the goods to the consignées 
except upon payment of the ampunt speclfled in the O. O. D. bills, together 
with the charges for the transportatlon of the packages and for the return of 
the moBey pald. Thls direction was understood by the express company, 
which recelved the shipments coupled therewith." 

The court also, among other things, said that whether or not and 
when the légal title in property sold passes, from the vendor to the ven- 
dee dépends upon intention of the parties, which is to be gathered from 
their acts and ail the facts and circumstances of the case taken to- 
gether, and cited Mason v. Thompson, 18 Pick. (Mass.) 305; Benja- 
min on Sales, 311, 319, note "c," and 330, note "d"; Robert's Vermont 
Digest, 610 et seq. 
j, The court, in further discussion of the matter before them said : 

"In the cases under considération [vlz., the présent case, and another case 
against O'Neil, for keeping intoxicatlng liqiiors with the Intent to sell, etc.] 
the vendors of the llquors shlpped them in accordauce with the terms of the 
orders rèceived, and the mode of shlpment was as above stated. They deliv- 
ered the packages of llquors, properly addressed to the several persons order- 
ing the same, to the express company, to be transported by that company and 
delivered by it to the consignées upon fulflllment by them of a speclfied con- 
dition précédent, namely, payment of the purchase price and transportatlon 
charges, and not otherwise. Attached to the very body of the contract, and 
to the aet of dellvery to the carrier, was the condition of payment before deliv- 
ery of possession to the consignée. With thls condition unfulfiUed and not 
waived, It would ;be ImpossibliB to say that a dellvery to the carrier was intend- 
ed by the consigner as a dellvery to the consignée, or as a surrender of the légal 
tltle. The goods were intrusted to the carrier to transport to the place of des- 
tination named, there to présent them for acceptance to the consignée, and, if 
he accepted them and pald the aecompanying involce and the transportatlon 
charges, to dellver them to hlm ; otherwise, to notif y the consigner, and hold 
them subject to hls order. It is dlfflcult to see how a seller could more posi- 
tively and unequivoeally express hls intention not to rellnqtilsh bis right of 
property or possession in goods until payment of the purchase price than by 
thls method of shipment. We do not think the case Is distluguishable in 
princlple from that of a vendor who sends hls clerk or agent to dellver the 
goods or forwards them to or makes them deliverable upon the order of bis 
agent, with Instructions not to dellver them except on payment of the price, 
or performance of some other specifled condition précèdent by the vendee. 
The vendors màde the express company their agent in the matter of the de- 
llvery bf the goods, with instructions not to part with the possession of them 
except upon prior or contémporaneous receipt of the price. The contract of 
sale therefore remained inchoate or executory while thé goods w^ere in tran- 
sit, or in the hands of the express company, and could only become executed 
and complète by their dellvery to the consignée. There was a completed exec- 
utory contract Of sale in New York ; but the completed sale was, or was to be. 
In thls State." ■' •■ 

■ In the case of the United States v. Shriver (decided by the District 
Court of thé United States for the Southern District of Illinois) 23 
Fed. 134, the -côiirt held : 
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"In decldlng thls case It only seems to be necessary to conslder the effect of 
the sales made by shlpment from Shawneetown to FaiEfleld by express fti O-, 
D., to be dellvered at Falrfleld by the agent of the shipper to the consignée on 
paymeut of the prlce. It Is clear that the express agent at Falrfleld was |al- 
so the actual agent of the défendant in recelving and dellvering th© llquor 
shipped to Fairfield, and in coUecting the money for It; for the défendant 
employed hlm for that purpose, and agreed to pay hlm 10 per cent on the 
money coUected by hlm, wlthout référence to whether the Uqupr was shipped 
O. O. D. or by tags attached to the jugs wlth the prlce and address marked 
thereon. Certalnly, then, as to ail the packages shipped C. 0.' D., the ownec- 
Ship and possession of the llquor remained In the défendant af ter reachlng 
the hands of hls agent in Falrfleld just as completely as before It left hls 
store in Shawneetown, and the sale did not take place uritil the défendant, by 
hls agent, received the money at Falrfleld, and delivered the llquor there tq 
the purchaser. Thls would be true, too, even If the Fairfleid express agent 
had not been speclally employed as the défendants agent in the.handllng of thls 
llquor; for in the case of llquor shipped by the défendant to Falrfleld by ex- 
press C. O. D., the llquor Is received by the express company at Shawneetown 
as the agent of the seller, and not as the agent of the buyer, and, on its reach- 
ing Falrfleld, It is there held by the company as the agent of the seller untll 
the consignée cornes and pays the money, and then the company, as the agent 
of the seller, dellvers the llquor to the purchaser. In such cases the posses- 
sion of the express company is the possession of the seller, and generally the 
rlght of property remains in the seller untll the payment of the price." 

In the case of Adams Express Company v. Kentucky, 2Ô6 U. S. 129, 
27 Sup. et. 606, 51 L. Ed. 987, it was sought to hold the express com7 
pany liable for a violation of a state statute, making àll shipmehts 
of liquor packages C. O. D. unlawful and also to make the carrier 
liable to the vendor for its violation. This case was instituted in the 
circuit court of Laurel county, Ky., in the indictment against Joe 
Newland and the Adams Express Company it being charged that : 

"The said Joe Newland and the Adams Express Company, the latter being 
a partnership engaged In and carrylng on the business of a common carriet 
of packages, goods, wares, and merchandise, by the method known as express, 
* * • dld in Laurel county, Kentucky, on the seventeenth day of Februàry, 
1904, unlawfully and willfuUy carry for and deliver to George Meece a parcel, 
package shlpment, and quantlty of Intoxlcating, spirltuous» vinous and malt 
liquors * * • to be and whleh, was pald for on deliyery to East Bernai 
stadt, in said Laurel county, same being at the time a shlpment commonly 
known and called O. O. D. shipments, • • • said shlpment and delivery 
being made and done at the time by said Joe Newland and said Adams Ex- 
press Company in the usual course of business of said Adams Express Com^ 
pany." 

Subsequently the action was dismissed as to Newland, and on a pleà 
of not guilty the case was tried before a jury, and resulted in a ver- 
dict finding the company guilty and fixing the fine at $60. Judgmeht 
was entered on the verdict, which was affirmed by the Court of Ap- 
peals of the state. 87 S. W. 1111, 27 Ky. Law Rep. 1096. From Ihat 
court the case was carried to the Suprême Court on writ of error. 
The act under which the prosecution was had is subse'ction 4, § 2557b; 
Ky. St. 1903, commonly called the "C. O. D. law," which is part.of 
the gênerai local option law as amended in 1902 (Law? 1903, p. 42, t. 
14, § 4), and which reads : 

"AU the shipments of spirituous, vlnous or malt liquors, tojbe, pald, for on 
delivery, commonly called C. O. D. shipments, into any coup.'t'y, city, town, 
district or precinct where thls act is in force shall be unlawful and ishall b« 
deemed sales of such liquors at the place where the money là ,paid or ; the 
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goods dellvered; the carrier and hls agents selling or delivering such goods 
shall be Hable jointly with the vendor thereof." 

TKé Suprême Court of the United States held this statute to be an 
interférence with interstate commerce. However, Mr. Justice Brewer 
in rendering the opinion, among other things, says: 

"We do not mean to Intimate that an express company may net also be 
engaged In selling Uquor In a State contrary to Its laws,' or that the fact that 
the consignée dld not order a shlpment might not be évidence for a jury to 
consider upon the question whether the company was not, in addition to Its 
express business, alsO selling liquor contrary to the statutes. It is enough to 
hold, as we do, that under the averments of this Indlctment such testlmony 
is immaterlal. It Is, of course, a question of fact whether a carrier Is confln- 
Ing itself strlctly to its business as a carrier or participating In Illégal sales. 
The conslgnor alone may be trylng to évade the statute. * * * Much as 
we may sympathizé with the efCorts to put a stop to the sales of întoxicatlng 
liquors In défiance of the policy of a state, we are not at liberty to recognize 
any rule whlch will nuUlfy or tend to weaken the power vested by the Con- 
stitution in Congress over interstate commerce." 

Hère the question as to whether upon a similar state of facts pre- 
sented under a proper indictment against the shipper of the goods 
a conviction would be warranted is left open, and Mr. Justice Harlan, 
who dissented in ail of thèse cases, at page 141 of 306 U. S-, page 609 
of 27 Sup. Ct. (51 L. Ed. 992), said: 

"I do not thlnk that thèse are cases of legltimate interstate commerce. 
They show only devlces or trlcks by the express company to évade or defeat 
the laws of Kentucky relatlng to the sale of spiritiious, vinous, or malt liquors. 
I dissent from the opinion and judgment In each case." 

In this case the goods were shipped C. O. D., as has already been 
stated, and under the circumstances the inquiry naturally arises as to 
why the seller should hâve chosen this method of dealing. Ordinarily 
goods are either paid for at the time they are shipped, or, if the pur- 
chaser is solvent, they are charged and shipped, and in such instances 
the sale is completed at the time the seller parts with the possession 
of his goods by deliveriilg the same to the express company or rail- 
road company as the casé may be. There must hâve been some rea- 
son why the plaintifï in error refused to charge the article in this in- 
stance, and took the précaution to ship the goods C. O. D. He could 
hâve had but one motive for doing so, and that was to retain the title 
until he had been paid the price thereof. Otherwise it would hâve been 
a vain and foolish thing to ship the goods^n the manner described. It 
must be admitted that this method of shipping goods is employed for 
the express purpose of protecting the seller, and enabling him at ail 
times to keep under his ccjntrol the possession of the article shipped 
until he has been paid the price exaeted. A simple statement of this 
proposition it seems to me oyght to be sufficient to show the fallacy 
of the contention of counsel for plaintiff in error. Suppose this pack- 
age of whisky had been destroyed en route to Grafton, could it be 
reasonably contended that Horton, the vendee, would hâve been en- 
titled to institute action against the express company for damages 
for its destruction ? Could Horton, at any time af ter the goods reach- 
ed Grafton, hâve secured possession of the same, by claim and delivery 
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or othtr suitable process, without first paying the purchase price? I 
think not, and this after ail is the true test. 

The Suprême Court of North Carolina in the case of Sims v. Nor- 
folk & Western Railroad, 130 N. C. 556, 41 S. E. 673, in passing this 
phase of the question, among other things, said: 

"By the 'facts agreed' In this case it appears that Sears, Eoebuck & Co., ol 
Chicago, hâve not paid said tax nor obtalned a license, and that prlor to this 
transaction they had made several dellverles at various points In North Caro- 
lina, on the Unes of other Interstate railroads runnlng Into this state, and 
that ail thèse shlpments, like the one hère In question, were made on bllls of 
ladlng provldlng that the sewing machine should not be dellvered till it was 
pald for by the person named as consignée. Thus the tltle could not pass till 
Buch payment was made to tiie common carrier, actlng as agent of the shlp- 
per. This was an executory contract in Illinois, but there was no sale till the 
payment was made, and thus the sale was executed in Nortl^ Carolina and the 
shippers are liable to the above tax. The tltle to this machine having re- 
malned in the shlpper untll such payment (Tïedeman on Sales, §§ 95, 97), the 
machine was properly levled on before such payment for the license tax due 
by tlîe shippers (Laws 1901, p. 151, c. 9, S 101, last paragraph of section). The 
well-linown case of O'Nell v. Vermont, 144 U. S. 324, 12 Sup. Ct. 693, 36 L. 
Ed. 450, is décisive of the point There In the shlpment of liquor from Niew 
York into Vermont C. O. D., It was held that the completed executory contract 
was In New York, but the completed sale was in Vermont — as hère." 

One can well understand how a whisky dealer residing at Clarks- 
burg and unacquainted with those who might désire to purchase his 
goods in the town of Grafton would hâve been unwilling to sell such 
party on a crédit, and the only thing the seller could do under such 
circumstances to protect his interests would be to> reserve the title to 
the property until it reached Grafton, and there surrender the same 
to the purchaser upon the payment of the purchase price, and this 
is exactly what occurred in this case. And the case no w before us is 
just as strong as if the défendant, the plaintiff in error, had car- 
ried the goods to Grafton himself, and there delivered the same upon 
the payment of the purchase price. 

The District Court of the United States for the Western District 
of North Carolina, Dick, District Judge, held in the case of the Unit- 
ed States V. Cline, 26 Fed. 515: 

"Contracts of sale of Personal property at the common law should be so 
construed as to ascertaln the intention of the parties In regard to the passing 
of the tltle of the subject-matter of the agreement. 'If a man agrées wIth 
another for goods at a certain price, he may not carry them away before he 
bas pald for them, for It Is no sale without payment nnless the contrary Is 
expressly agreed.' Where a sale is proposed by a vendor, and the offer Is 
accepted by the vendee, 'the bargain Is struek,' but if, by the express terms 
of the contract, anythlng remains to be done by the vendor before dellvery, 
or the dellvery Is to be made at a future day, and at a différent place, on the 
payment of the price agreed upon, a complète présent right of property is not 
rested In the vendee. The contract Is, however, obllgatory, and, if either par- 
ty fails or refuses to comply with his agreement, he Is responslble In damages 
If the other party Is ready and willing to perform his part of the contract. 
When the terms of the bargain hâve been agreed on, and everythlng that the 
vendor has to, do wlth the goods to put them in a condition for Immédiate de- 
llvery, the sale is absolute, without actual payment or dellvery, so that the 
property Is In the vendee, and the goods are at his rlsk as to accident and 
damage. The vendee Is not entltled to the possession untll he pays or tenders 
the price, or gets a future day for payment, for the vendor has a lien on the 
property for the price, and only payment or tender of payment glves the ven- 
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dee a rlght of possession. . If the vende© teûders the prlce to th© venddr, and 
he refuses It, the vendee may seize the gpods or hâve an action for obtaining 
them. ,When speplflc ^opdB are sold, on a crédit, and there is np|agreemènl 
as to the'timé of delivery.thé vendee Ig entltled to immédiate possieâslon, and 
the rlght éf property at oiîce vests In liim.- If goods bargalnéd for constltute 
only a part of a stock nir larger quantlty of the same klnd, a tltle ;to jthe goods 
sold'do^s not pass tp tbeipvrchaser until they are set apart and designated 
as :hl8 portion, If ^the purçh^sër JiaS pàld for a certain quantity pf the goods 
in b\jl^, àfld has agreed t» b^ présent, and haye the goods set apart and ascer- 
talned and dellvered on or bef ore a Certain flay, and he fails to coinply wlth 
tlilS: agreeaient, tlie^po^ cpntractèd for remaln at his rlsk of damag;e and ac- 
cident. It Is not necésséy:y for a yenddr jindyendee to corne togëihéf In order 
to complète a sale of pérs<inal property aSd à transfer of the titJe- This can 
.he doneby/the Intervention of agents, or by mèans of writteft correspondence. 
If à,n agent negotlates a purehase in tl}é namé Of hls principal, the transaction 
hasiàll the éléments of a contract màdé by the principal. If a proposition of 
pi^rcïia^é.ls mad# by lettér, and Is accèptîedby a vendor, and he dellvers the 
article purchased to a comnion carrier as dlrected by the puirChaser, such de- 
Uvery c6mpiètes the contract of sale, «.nd transfers titlé, wlthput paymént of 
the prlce, as the common carrier Is the 'agent Of the purchaser, and thé vendor 
only haS: the rlght of stoppage In transitû If the purchaser Is ascertalned to 
be Ingolvent. If a vendor dellvers an àrtlclç ordered to a common carrier, 
markéd 'C O. D.,' and dlf;çcted to an Intended purchaser, the contract of sale 
Is completedat the place 6f dellvery to the purchaser on tbe payment of the 
prlce, as the common carrier is the agent of the vendor for the purposes ex- 
pressed, apd, the ownership^ of the property set apart for the purchaser does 
not pass, to hlm until he pays, the priée. TÏils princlple of làw was appUéd by 
me in thlS court several years ago in the trial of thé case of U. S. v. Williams, 
and I ara informed that the :commlBBl6ner of internai revenue has so ruled in 
the collection of spécial taxes from dealers In liquors." 

It Is însisted that^ the décisions of the Suprême Cotirt of West Vir- 
ginia, as wéll as the courts of some of the other states, are in sup- 
port ôfthie , contention that: the sale in this instance was complète when 
the pàclcage was delivèred to the express company at Clarksburg. 
While if is trùe that iii West Virginia and in many of the other states 
the cotirts c*î làst resort hâve so held, yet this court is nbt bound by 
any décision of a state court in a case like the one at bar. As a re- 
suit of recéiït state and fédéral législation, the varions courts are grad- 
tially cliàiigfing the rule in this respect, and it is well to remember in 
this connection that there has been lio décision of the S'upreme Court 
of the Urtitéd States in cbhflict with the rule announced by the United. 
States Disfirict Courts in the cases of the United States v, Shriver and 
United States y. Cline, supra.' 

If the facte in this case do not constitute a sale at the place where 

the whisky was delivere4$nd paid for, theri it would be an easy mat- 

ter, undef such çircumstânceâ, fof a, sâlpdn kceper residing ii^ a ter- 

ritory where under the state. Jawhe h authorized to sell liquor to in^ 

vade the prohibitiofi territory in such state by the method adopted in 

this instante,, and thereby' pnjoy ail thé bénefits and privilèges accord- 

ed a licetisèd dealer in* çommunitië$^^li^rè the sale of liquor is au- 

.thorized, and thus avoid the payment of the state, city, and county 

taxes and at the same time deprivé the government of its tax. This 

:\vo^^d rtdt 6nly be so, but it Vs/oùld fttft^er resuit in greatly embaf- 

.'rassîng.tîiii;.$t4fe,; county, atid city ôfiScîals charged with' the énforce- 

tinent ofi1;liè state statutesenacted for the purpose of prohihiting the 

-sale df liqùor in such territory. ; 
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DOWNS V. BliOUNT et aL 

(arcult Court of Appeala, Flfth Circuit May 3, 1909.)t 

No. 1,802. 

1. CONSTITUTIONAI, LAW (Î 109») — EULES OF EVIDENCE — CHANGE — VESTED 

RiGHT. 

The Législature has power to prescribe or to change the rules or évi- 
dence, the parties havlng no vested rlght to hâve thelr case tried by such 
existlng rules. 

[Ed. Note.— For other cases, eee Constltutional Law, Cent Dlg. §S 260- 
263 ; Dec. Dlg. { 109.*] 

2. CONSTITUTIONAL liAW (§ 109*)— Vebted IUghts— Depeivatton oe Pbopeett. 

The Législature, under prêteuse of making or changlng a rule of évi- 
dence, cannot deprlve a party of a vested rlght In property. 

[Ed. Note.— For other cases, see Constltutional Iaw, Cent Dlg. ii 260- 
263; Dec. Dlg. { 109.*] 

8. Constitution AI, Law (8 92*) — "Vested Bight." 

A vested rlght protected by the fédéral and state Constitutions Is some 
rlght or Interest In property vrhlch has become fixed and establlshed and 
Is no longer open to doubt or controversy. It does not, however, Include 
a clalm to property whlch Is contrary to justice and equlty, nor does It 
include a rlght to property purchased pendlng Utlgatlon concerning the 
tltle booght, BO as to free it from the effect of subséquent curatlve 
législation. 

[Ed. Note. — ^For other cases, see Constltutional Law, Cent Dlg. f 174 ; 
Dec. Dlg. § 92.» 

For other définitions, see Words and Phrases, vol. 8, pp. 7307-7309, 
7829.] 

4. CONSTITUTIONAI, Law (§ 193*) — Retbospkctive Lawb— Cubative Acts. 

Const Tex., prohlblting rétroactive législation, does not preclude the 
passage of remédiai or curatlve acts whlch do not deprlve one of vested 
rights. 

[Ed. Note. — For other cases, see Constltutional IJaw, Cent. Dlg. { 536; 
Dec. Dlg. § 193.*] 

6. Acknowledgment (§ 3*) — Acknowledqment by Maekied Woman— De- 
rects— cueative acts. 

A married woman's deed containing an insufflclent acknowledgment, 
but otherwlse valld, was admissible as proof of tltle after the passage 
of Act SOth Leg. Tes., approved April 12, 1907 (Laws 1907, p. 308, c. 
165), more than 10 years after the deed had been recorded, provlding 
that under certain circumstances an instrument, If recorded for 10 
years, whether proved or acknowledged in such manner as requlred at 
the tlme It was recorded or not, shall be admitted in évidence In any 
suit in the state without proof of Its exécution. 

[Ed. Note. — Foi' other cases, see Acknowledgment, Dec. Dlg. § 3.*] 

6. Acknowledgment (| 6*)— Deed or Wife— "Void." 

The term "void" can only accurately be applled to those contracts that 
hâve no efCect whatsoever and whlch are mère nulllties, such as those 
which are against law, illégal, criminal, or in contravention of law and 
Incapable of confirmation or ratification; hence a married woman's 
deed defectlvely acknowledged is not void. 

[Ed. Note. — For other cases, see Acknowledgment Cent. Dlg. i 51 ; 
Dec. Dlg. 8 6.» 

For other définitions, se» Words and Phrases, vol. 8, pp. 7332-7339, 
7830, 7342.] 

McCormlck, Circuit Judge, dlssents. 

*7or otber eue* m* uub* toTto & { numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
t Rehearing denied Mar 24, 1909. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

In the ebbrt below there wa^ a consolidation of the eanseS styled "Emma 
V. Powell vs. George E. Downs," and "E. A. Blount vs. George E. Downs et 
al.," both belng actions of trespass to try title under the statutes of Texas. 
The land inyolved is the east half of the Joses Hobdy league, sltuated in 
San Augustlne county, Tex. 

The original pétition of Emma V. Powell was flled on February 27, 1904, 
the -piaintiff tberein claimingto be the owner of an undlvlded one-fourth 
Interest In the east half of sald league! The original pétition of E. A. 
Blount was flled on October 5, 1907, the plaintifC therein claimiug the east 
half of sald league. On Novembèr 4, 1907, the Garrison-Norton Lumber 
Company flled its pétition in intervention claiming the timber on the land 
in eontroversy. The plaintiff in errer, George E. Downs, answered the 
pétitions of the plalntlffs and ifitervener by a gênerai demurrer; plea of "not 
guilty," and pleas of the statutes of three, flve, and ten years' limitations, and, 
by cross-action, brought in S. W. Blount and F. G. Roberts, Jr., warrantors 
in the chaln of title under whlch Downs held, and in hls cross-action against 
the intervener he alleged that the clalm, of the intervener was a pretended 
and flctltious claim, and invalld and known to the intervener to be invalid, 
or it could hâve been known by the exercise of ordinary prudence, and 
asked for judgment for the timber eut and rejnoved by said intervener. 

S. W. Blount answered this cross-action with a gênerai demurrer and 
plea of "not gullty." It appeared upon the trial that F. G. Roberts, Jr., was 
dead, and the cross-àetlon was dismissed as to him. On Noyember 18, 1907, 
the causes were Consolidated. If appeared upon the trial of the Consolidated 
causes that E. A. Blount had acqulred the Interest claimed by the plaintiff, 
Emma V. Powell, and he was substituted as plaintifC in her stead, and she 
was dismissed from the suit. The Consolidated causes were tried before a 
jury on December 10, 1907, and, under peremptory Instructions from the 
court, the jury brought in the following verdict: 

"We, the jury, flnd In favor of the plaintifC, E. A. Blount, and against the 
défendant, George E. Downs, for the land In eontroversy, except the timber 
thereon sold by Blount to the intervener, Garrison-Norton Lumber Company; 
and as to sald timber on said land so sold we flnd In favor of the inter- 
vener, Garrison-Norton Lumber Company, and against the défendant, George 
E. Downs, for such timber; and we flnd In favor of the défendant, George 
E. Downs, on hls cross-action against the défendant, S. W. Blount, on his 
warranty for the sum of $2,4Si5.40, together with 6 per cent, interest thereon 
from December 8, 1881." 

Thereupon judgment was rendered upon said verdict in favor of the de- 
fendants In error, E. A. Blount and Garrison-Norton Lumber Company, 
against the plaintiff In error, George E. Downs, for the land and timber sued 
for, but with a judgment in favor of the plaintifC in error on his cross-action 
against S. W. Blount for $6,234.37, with 6 per cent, interest from date, to ail 
of whlch rulings of the court the plaintifC in error duly excepted. 

Both plaintiff in error and the défendants in error claimed the land and 
timber involved in this suit from a common source of title, to wit, Martha 
B. Jones. Martha R. Jones acqulred the land from Hilliard J. Jones, a 
brother-in-law, by deed dated March 27, 1854, iiled for record Aprll 16, 1855, 
and duly recorded. The title of the plaintifC in error from the common 
source down to hlmself is aa f oUows i 

(1) Martha R. Jones and her husband, Jas. A. Jones, to Jas. Vaughan, 
deed dated October 15, 1854, flled for record April 15, 1855, and duly recorded, 
the considération being $3,000. 

(2) The hoirs of Jas. Vaughan, by their attorney in faet, J. R. Powell. a 
deed to S. W. Blount, Jr., and Félix Roberts, Jr., dated November 22, 1881, 
and duly recorded. 

(3) The plaintifC in the flrst suit, Emma V. Powell, was onë of the heirs 
of Jas. Vaughan, and she and her husband, Joe R. Powell, executed a de€d 
to Stephen Blount and Félix Roberts, Jr., on December 1, 1881, flled December 
8, 1881, and duly recorded. 
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From ttjs deed on down the title of the plalntiff In error was regular and 
unquestioued. The défendant in error, B. A. Blount, claimed the land by 
purchase from the heirs of Martha B. Jon«s and Jas. A. Jones by deed dated 
May 6, 1907. A short tlme prier to that date said heirs executed deeds to 
the said Blount conveying the timber on said lands. The défendant in error, 
Garrison-Norton Lumber Company, based its claim to the timber upon the 
land in controversy on a deed from E. A. Blount. 

The title of the plaintiff In error, George B. Downs, was regular, except 
for the married woman's acknowiedgnients to the deed from Martha R. 
Jones and her husbaud to Jas. Vaughan, and to the deed from Emma V. 
Powell and her husband to S. W. Blount and Félix Roberts, Jr. Thèse deeds 
were both links in the Chain of title of the plaintiff in error, and, because the 
acknowledgments were not in statutory form, the court refused to allow them 
to be introduced in évidence for any purpose, and to this action of the court 
the plaintiff in error duly excepted. 

The deed of Martha R. Jones and her husband, which was rejected as 
évidence, Is as foUows: 

"James A. Jones and Wife to James Vaughan. 

"Warranty Deed, dated Oet. , 1854, filed Apr. 15, 1855; reeorded 

Deed Record Book I, p. 202. Considération $3000. 

"This indenture made and entered into this, the -^ day of October, 

in the year rue thousand eight hundred and fifty-four, by and between .Tames 
A. Jones and Martha R. Jones, his wife, of the flrst part, and James Vaughan, 
of the second part, of the county of Ouachita, state of Arkausas, witnesseth: 
That the said party of the first part, for and in considération of the su m of 
three thousand dollars, to them in hand pald, the receipt whereof they do 
hereby acknowledge, hâve the day of the date hereof grauted, bargained, sold, 
aliened and conflrmed, and by thèse présents do grant, bargain, sell, alien unto 
and with the said party of the second part ail that certain tract or parcel of 
land situated in the state of Texas, county of San Augustine, and descrlbed 
as foUows: Beginning on the south boundary line of Joses Hobdy headright 
survey of one league of land at a post oak 15 in. in dla. 4230 varas distant 
east of the Ayish bayou, from which a post oak a pine bears north 70 deg. 
west 12 varas ; thence north magnetlcally until It intersects the northern 
boundary line to the league survey; thence east with the northern boundary 
line to the northeast corner or station of said survey ; thence south with the 
eastern boundary of said league survey to its southeast station ; thence west 
with the Southern boundary Une of said league survey to beginning, contain- 
ing one-half of said league of land, more or less. 

"To hâve and to hold the aforesaid tract of land together with ail the 
hereditaments, appurtenanees, Improvements thereto belonging to the said 
party of the second part, his heirs and assigns, forever, and the said party 
of the first part will forever défend the title of said land to the party of the 
second part, his heirs and assigns, forever, against the lawful claims of ail 
persons. 

"In testimony whereof the said party of the flrst part hâve hereuuto set 
their hands and affixed their seals day and date above written. 

"J. A. Jones. [Seal.] 

"Martha R. Jones. [Seal.] 

"Attest: J. Maddon. 
"Peter Pope. 

"Tlie State of Arkansas, County of Ouachita. 

"Be it remembered that on this the 15th day of October, A. D. 1854, before 
me, Thomas Hubbard, as judge of the circuit court of said county, which is a 
court of record, personally came James A. Jones, whose signature appears to 
the foregoing deed, known to me, who acknowledged that he had executed the 
said deed for the purposes and considération therein expressed ; also Martha R. 
Jones, wife of the said James A. Jones, whose signature appears to the said 
deed, to me well known, voluntarily appeared before me and declared that 
she had signed and sealed and executed said deed for the purposes and con- 
170 F.— 2 
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aidera tlon thereln contalned ànd set forth without any compulslon of or 
undùe influence of her eaid huaband. 
"Oiven under my hand and seal tbe date wlttiin wrltten. 

"Thomas Hubbard, [L. S.l 

"Judge, C. 0." 

The plalntiff and Intervener objected to thls deed on tlie ground, in sub- 
stance, that it Bhowed that tlie property It purported to convey was tlie 
separate property of a married woman, Martha B. Jones, and that the cer- 
tlflcate of acknowledgment was fatally defective In fallïng to comply with 
the Btatute of Texas relating to the acknowledgment of the deeds of married 
women in force at the date of the deed. Thèse exceptions were sustained, 
and the deed was rejected as évidence. The refusai of the court to admit 
thls deed (and a slmllar deed on llke objections) is really the basis of ail 
questions ralsed in the court below and of the asslgnment of errors hère. 

T. D. Cobbs (Baker, Botts, Parker & Garwood, of counsel), for 
plaintiff in error. 

Gréer, Minor & Miller and Goodrich & Synnott, for défendants in 
error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge (after stating the facts as above)., The 
land in contre versy was convey ed to Martha R. Jones, the wife of 
James A, Jones, on Marçh 27, 1854. Both parties to the suit deraign 
title from her. She and her husband conveyed the land on October 
16, 1854, to James Vaughan, and the deed was filed for record April 
15, 1855, and duly recorded. The chief controversy in the case re- 
lates to defects in the certificate of acknowledgment to this deed. 
James Vaughan and those who succeeded to his rights, including 
Downs, the plaintiff in error, claimed the land under this deed for 
more than a half centùry, no one else during that time asserting any 
adverse claim to it. Martha R. Jones and her husband lived in Ar- 
kansas when they made the deed, but they af terwards moved to Texas, 
and lived there till he died in 1864. She continued to live in Texas 
after his death, and died there in 1897. They had received $3,000 for 
the land. He lived 10 years, and she 43 years, after making the deed 
and receiving the purchase money, andneither of them ever répudiât ed 
the contract. The first original pétition in this case was filed Feb- 
ruary 27, 1904. E. A. Blount, the défendant in error, on May 6, 
1907, àfter the institution of the suit, and with knowledge of the claim 
of Downs to the land, purchased it from the surviving children and 
heirs of .Martha R. and James A. Jones. The purchase of the timber 
was also made with notice of Downs' claim and pending the suit. 
Blount bought the land and timber relying on — and he now relies on — 
the defective certificate to the deed made by Martha R. Jones and her 
husband to Vaughan in 1854. 

It may be conceded that the authorities cited by the learned counsel 
for the défendant in error are conclusive on the point that the certifi- 
cate to the deed was not such as was required by the laws of Texas, 
and that the conveyancein question did not at the time of its exécu- 
tion and delivery convey the légal title. 

Whethcr or not the written attempt to convey the title, for the 



D0WN8 V. BI.OUNT, 19 

recited considération, was absolutely void, is a question to be consider- 
ed later. 

The plairitiff in errer contends that the Jones deed was admissible 
in évidence notwithstanding the defective certificate of acknowledg- 
ment, because of the curative statute passed by the Thirtieth Légis- 
lature and approved April 13, 1907 (Laws 1907, p. 308, c. 165). This 
statute was an amendment of article 2312 of the Revised Statutes 
of Texas of 1895. The article, as amended, is as follows, the amend- 
ment being shown by italics : 

"Art. 2312. Every Instrument of writing whlch Is permltted or requlred 
by law to be recorded In the office of the clerk of the county court, and which 
has been, or hereafter maj be so recorded, after being proven or acknowl- 
edged In the manner provided by the laws of tMs state In force at the time of 
its registration, or at the time it waa proveâ, or acknowledged, or every in- 
strument which has been or hereafter may 6e actually recorded for a period 
of ten years in the look used liy said clerk for the recording of such instru- 
ments, whether proved or acknowledged in such manner or not, shall be 
admitted as évidence m any suit in this state without the necessity of proving 
its exécution ; provided no daim adverse or inconststent to the one evidenced 
hy such instrument shall hâve ieen asserted durinff that ten years; provldedj 
that the party who wlshes to give (it) such instrument in évidence shall file 
the same among the papers of the suit in which he proposes to use it, at least 
three days before the commencement of the trial of such suit, and give notice 
of such flling to the opposite party or bis attorney of record ; and unless such 
opposite party, or some other person for him, shall, within three days before 
the trial of the cause, file an affldavlt stating that he believes such Instru- 
ment of writing to be forged. And whenever any party to a suit shall file 
among the papers of the cause an affldavit stating that any instrument of 
writing, recorded as aforesaid, has been lost, or that he can not procure the 
original, a certifled copy of the record of any such instrument shall be ad- 
mitted in like manner as the original could be. And after such instrument 
shall hâve heen actually recorded as herein provided for a period of ten\ 
years, it shall 6e no objection to the admission of same, or a certifled copy 
thereof, as évidence, that the certificate of the officer who took such proof. 
or acknowledgment is not in form or substance such as required by tfie laws 
of thîs state, and said instrument shall be given the same effeot as if it were 
not so defective." 

The contention of the défendant in error is that, if the act is so 
construed as to make it applicable to this case, it would be in viola- 
tion of the provision of the fédéral Constitution against impairing the 
obligation of contracts and of the due process clause of the fourteenth 
amendment; and that it would also be in violation of article 1, § 16, 
of the Texas Constitution of 1876, which déclares that; 

"No * * » rétroactive law, or any law impairing the obligation of con- 
tracts, shall be made." 

The court below excluded the deed because of the defective ac- 
knowledgment. The curative act provides in plain words that under 
Certain circumstances the instrument, if it has been recorded for 10 
years, "whether proved or acknowledged in such manner or not, shall 
be admitted as évidence in any suit in this state, without the necessity 
of proving its exécution." There can be no doubt about the power 
of the Législature to prescribe or to change rules of évidence, The 
right to hâve a case tried by existing rules of évidence is not a vested 
right. Such rules, like others affecting remédies, are at ail times sub- 
jectto modification and control by the Législature, and the changes are 
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applicable to Cxistîng causes of action, even in states where rétro- 
spective laws are forbidden. Cooley's Constitutional Limitations (6th 
Ed.) 451. Referring to such changes in the rules of évidence, Cooley 
gives the familiar instance of a Législature making a tax deed prima 
facie évidence that ail proceedings hâve been regular, thereby chang- 
ing the burden of proof from one party to the other; and then he 
makes the significant observation that: 

"Statutes making defectlve records évidence of valld conveyances are of 
a slmllar nature ; and thèse usually, perhaps always, hâve référence to rec- 
ords before made, and provide for making them compétent évidence where 
before they were merely vold." Id. 452. 

A Législature, while it bas the undoubted power to make a tax 
deed prima facie évidence of the regularity of the steps preceding the 
sale, could not make it conclusive évidence. Neither could the Texas 
Législature make an imper fect and inefïective deed so conclusive as 
to eut ofï the right of a party to show its invalid'tv p' beino- f^rcrpd 
or otherwise. And it is true that, under pretense of making or chang- 
ing a rule of évidence, the Législature cannot deprive a party ot a 
yested right in property. And this limitation of législative power is 
urged with much earnestness on our attention. Whether or not Blount 
has a "vested right," within the meaning of the limitation, is a ques- 
tion that must be decided. In deciding it, we must consider what 
rights, if any, were conferred by the defective deed of the Joneses to 
Vaughan in 1854, as well as what rights, if any, were conferred by 
the deed of the Jones heirs to E. A. Blount in 1907. 

In this case, much dépends on the meaning to be given to the phrase 
"a vested right." The phrase is not found either in the fédéral or 
the State Constitution. In this connection it must mean some right 
orjnterest in property that has become fixed and established and is no 
longer open to doubt or , controversy. A claim to property, however, 
which is contrary to justice and equity, cannot be regarded as of that 
character ; for,, when called on to décide whether or not the right is 
vested, "the courts bave never deemed it liëcessary to close their eyes 
to the equities of the case, but bave frequently permitted their judg- 
ments to be influenced by the considération that that which the Légis- 
lature has done in the way of disturbing rights acquired under existing 
laws was morally right, and in accordance with justice and fair deal- 
ing." Evans-Snider-Buel Company v. McFadden, 105 Fed. 293, 301, 
44 C. C. A. 494, 502, 58 L. R. A. 900. It was said in an early case, 
and afterward approv'ed by the Suprême Court, that "there is no such 
thing as a vested right to do wrong." Foster v. Essex Bank, 16 Mass. 
244, 273, 8 Am., Dec. 135 ; Freeborn v. Smith, 2 Wall. 160, 175, 17 
L. Ed. 922; Freeland v. Williams, 131 U. S. 405. 4.20, 9 Sup. Ct. 763, 
33 L. Ed. 193. 

Blount, with full knowledge of Downs' interest in and claim to the 
land, bought it for the avowed purpose of taking advantage of the de- 
fective certificate of acknowledgment. He knew that the Joneses 
had been paid for the lànd, and that Downs and those under whom 
he claimed had held it for a half century. The $3,000 paid for it 
when the Joneses sold it, at 6 per cent, interest, would amount to much 
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more than its présent value. Morally and equitably, ît would hâve 
been the duty of Mrs. Jones to hâve corrected the deed if she had 
known of the defect in her Hfetime. Whatever rule may hâve pre- 
vailed in the courts, equitably and rightfuUy, Mrs. Jones, and her 
heirs after her death, had no right to hold both the land and the money 
paid by Vaughan for it. If we are to recognize the principle that there 
can be "no vested right to do wrong," it is difficult to see how Blount 
acquired a vested right protected from remédiai and curative législa- 
tion by his purchase. At common law, his deed from the Jones heirs 
would be void, because no interest in land could be conveyed unless 
the grantor was in actual or constructive possession (Du Bois v. Mc- 
Lean, 4 McLean, 486, Fèd. Cas. No. 4,107 ; 9 Am. & Eng. Ency. of 
Law [2d Ed.] 129); and the civil law "forbids a thing that is litigious 
to be alienated" (3 Washburn on Real Estate, 349). This rule of the 
common and civil law does not prevail in Texas ; "in this state * * * 
the adverse possession of land in no way hinders or precludes its sale 
and conveyance by the owner." Campbell v. Everts, 47 Tex. 102. But 
Blount not only obtained his alleged title from grantors against whom 
the land was held adversely, but he bought it pending litigation con- 
cerning the very title he bought. The gênerai rule seems to prevail 
in Texas that "he who purchases during the pendency of a suit is 
held bound by the decree against the person from whom he dérives 
title." Lee v. Salinas, 15 Tex. 495, 497. At any rate — and that is 
ail that concerns us hère — a purchaser under such circumstances would 
not obtain a "vested right," in the sensé that it was not subject to 
the curative législation in question. 

The prohibition against the enactment of rétroactive laws in the 
Texas Constitution has not been applied literally so.as to prevent the 
passage of any law which looks backward or aiïects past transactions. 
To so construe it would "create inextricable difficulties" and em- 
barrass législation. It does not eut off remédiai laws nor curative 
statutes which do not deprive one of vested rights. De Cordova v. 
Galveston, 4 Tex. 470, 477. In Johnson v. Taylor, 60 Tex. 360, 366. 
the court calls attention to the fact that the same Texas Constitution 
that forbids the passage of rétroactive laws impliedly recognizes the 
power to pass gênerai laws giving effect to "informai or invalid wills 
or deeds." Const. Tex. art. 3, § 56. There is nothing in the local law 
that takes the case out of the gênerai rule. The Législature had the 
power to pass the law and make it applicable to the case at bar if it 
does not deprive Blount of a vested right within the légal meaning of 
that phrase. An act similar to the one in question hère was upheld 
by the Suprême Court in Webb v. Den, 17 How. 576, 15 L. Ed. 35, 
the court saying; 

"It is a wise and just act ; It governs this case, and justifies the court in 
admlttlng this deed in évidence. It was registered in 1809, and some of the 
grantees hâve been in possession under it ever since. After such a length of 
tlme, the lav? présumes it to hâve been registered on lawful authorlty, with- 
out regard to the form of certlficate of probate or acknowledgment. As a 
légal presumptlon it is conclusive that the deed was properiy acknowledged, 
although the contrary may appear on the face of the papers. It is not a 
'rétrospective law' under the Constitution of Tennessee, which the Législature 
is forbidden to pass. It is prospective, declarlng what shoùld thereafter be 
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recelvedîncoutis, as légal évidence of thè' autUenticity of anclent deeds. It 
makes no exception, 4% tp.therightsofimarriedwomen, and the courts can 
malfe none. Ini^orm4Jlti,e8^,and errors In the âeknowleclgnients of femes 
coveït are thosè wnféb ,tiïe' cârelessness ànd ignorance of conveyancers were 
môst Uàble to màk6,-i4tid wWch most réqulred such curative législation. Tlie 
registration belng ithvls taiïdated, copies of sucb deeds stand on the same 
footiag with other legally reglstered dpeds, o£ which copies are made évidence 
by the law." 

In:Ràndall v. Krieger/ 23 Wall. 437, 33 L. Ed. 124, the court held 
thât à IjJêgislature may pâss laws giving validity to past deeds of land, 
which' Wère beforeîneffectùal, such as a law validating an ineffectuai 
acknowledgment of a married woman. See, also, Goshorn v. Purceil, 
11 Ohib St. 641; Koïibev. Harriman Larid Company, 117 Tenn. 315, 
98S.'W. 177. i' 

Eut it is contended'that'thereTW^as in existence no defective deed to 
be pèrfèct^d*— that the :instruffleint was a nullity. 
"'Much of the argtinient'of the. learned counsel for the défendant in 
error is based on the proposition that the deed in question is void. 
The applitation of the statute to this deed is referred to as an attempt 
"to ttiake a deed where none existed." On the other hand, the at- 
torneys for the plaintiff in error insist that the dèed offered in évidence 
was not'absolutely void, but that it is an - instrument defectively ex- 
ecuted, which at leâst conferred équitable rights. Thèse contentions 
preâërit a question of much importance, for whîle the Législature might 
hâve the power to pass an act which removes a defect in an existing 
inchoate or ineiffëctive contract, it might not hâve the power to create 
a conveyance — to make a contract between the parties. Cases are cited 
from thé Texas court of last reSort, saying in plain words that the 
deed of a mârried woman defectively acknowledged and provëd is void. 
If we accepted thèse expressions as conveying the real meaning of the 
court, thèse cases would bè cohclusive as to this' contention. But we 
know that the Word "void" is so oftèn used in the sensé of "voidable," 
or invajid, or nonenforctable, that it hàs almost lost its primary mean- 
ing, and when it is fotind in a statute or judicial opinion it is often 
necessaty to resort to the côritext to détermine precisely what meaning 
is to be given to it. In Êwell v. Dàggs, 108 U. S. 143, 2 Sup. Gt. 408, 
37 L. Ed. 683, the Suprême Court held that a Texas statute which 
said that à contract of a' Certain kind was "void and of no effect" 
meant only that it was Voidable.^ ''It is quite true," said Mr. Justice 
MattheWs, speaking foi- the court, "that the usuty statute referred to 
déclares the contract of loan, so far as the^whole interest is concerned, 
to be 'void and of no effëct.' But thèse words are often used in stat- 
Mtes * * * , in thé' èénsè of voidable merely^— that is, Capable of 
being avoided — and not as meaning that the act or transaction is abso- 
lutely a nullity, as if it never had existed, incapable of giving rise to 
any rights or obligations under any. circumstancesj" In holding that 
the deed of, ail insane pérson was voidable and not void, in Allis v. 
Billings, 6 î^îetc. (Mass.) 415, 39 Ajn. Dec, 744, the court said: 

"The term .'void,' as appliéable to conveyances or other agreements, bas 
not at ail ■ tlmes been used with technleal précision, nor restricted to Its 
peculiar aùd limlted jsense as contradistinguished from 'voidable'; it being 
fréquently>lBtBoaucéd,'eTen,by: légal writecs and jurists, where the purpose 
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is nothing further than to Indlcate that a contract was Invalld and not bind- 
Ing In law. » * » The term 'vold' can only be properly applied to those 
contracts that are of no effect whatsoever ; such as are a mère nuUity, and 
incapable of confirmation or ratification." 

The deed in question hère is in proper form, reciting a valuable 
considération, and signed by the husband and wife. It is imperfect 
and ineffective only because of the defects in the acknowledgment, or 
the certificate of acknowledgment, in regard to the wife. If the ac- 
knowledgment and certificate had conformed to the statute, the con- 
veyance would hâve been effective and perfect. Can it possibly be 
true that the deed was void, in the sensé of nullity; that it was prac- 
tically a pièce of blank paper when presented to the magistrale for 
his certificate ? To so hold would be to say that the magistrate's cer- 
tificate is the only effective part of a married woman's deed. Although 
the deed was imperfect, it seems to us that it was évidence of an un- 
completed contract, for, the next hour or the riext day, the proper 
acknowledgment could hâve been made and the certificate attached 
that would hâve made perfect an imperfect conveyance. The truth 
is — and it is a conclusion that cannot be denied — the term "void," 
when we speak with technical accuracy, can only be applied to those 
contracts that are of no effect whatsoever, mère nullities, such, for 
example, as are against the law, illégal or criminal, or- in contraven- 
tion of that which the law requires, and incapable of confirmation 
or ratification. The fact that such deeds, though ineffective and de- 
fective, may be the subject of suits to perfect them (Rev. St. Tex. 
1895, art. 4663), is, of itself, sufficient to show that the Suprême 
Court of Texas, in referring to them as "void," did not mean to use 
the word in its strict technical sensé. In Johnson v. Taylor, supra, 
the court said, citing earlier Texas cases : 

"Equlties of persons claiming under instruments executed by married 
womeu, but not properly acknowledged and certifled, hâve been recognized 
and protected." 

We are advised that the Suprême Court of Texas has not yet con- 
•strued or passed on the constitutionality of the statute in question. 
The following cases decided by the Texas Court of Civil Appeals 
tend to sustain our conclusion : Sims v. Sealy, 116 S. W. 630 ; Mill- 
wee V. Phelps, 115 S. W. 891; Ariola v. Newman, 113 S. W. 157; 
Haney v. Gartin, 113 S. W. 166. The case of Klumpp v. Stanley, 113 
S. W. 602, also decided by the Texas Court of Civil Appeals, is to 
the contrary, but the conclusion of the learned court is based on the 
idea that the deed of a married woman, withoutthe proper certificate 
of acknowledgment, is absolutely void. 

We are of opinion that the deed was admissible in évidence, and 
that, when admitted, it should be "given the same effect as if it were 
not so defective." This conclusion is also applicable to the other deed 
which was excluded on the same grounds. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded for a new trial. 

McCORMICK, Circuit Judge, dissents. 



24 170 FEDERAL REPORTEE. 

HAYDEN et al. t. DOUGLAS COUNTY, WISCONSIN. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1909.) 

No. 1,522. 

Municipal CoBPORATioss (§ 955*) — Improvement Bonds— Rights of Bond- 
HOLDER IN Spécial Taxes— Suit Against County as Colleotor. 

St. Wis. 1898, § 1114, provides tliat dellnqueut taxes returned by a city 
to the couuty uncollected "sliall belong to the county" when tlie county 
levy is equal to or exceeds tlie amount of tlie delinquent taxes so retunied, 
and tliat they sliall be credited to the elty when so returned. The charter 
of the city of Superior (Laws Wis. 1889, p. 349, c. 1!52) authorizes the city 
to issue improvement bonds for street improveinents, to be secured by 
and paid f rom spécial assessments levied in installnients on abutting 
property. Held, that such spécial assessments belong to the owners of the 
bonds uutil finally collected and paid over, and that when included in the 
delinquent taxes returned to the county treasurer pursuant to other char- 
ter provisions they do not come within the provision of St. § 1114, and 
that while the county assumes no liability on account of the same it is 
accountable to the city for the amount collected, and where its books are 
so kept that they do not show what if any collections on such delinquent 
spécial assessments hâve been returned to the city treasurer the county 
may be joined with the city as a défendant in a suit in equity by a boud- 
holder and required to make an accounting. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
955.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

The appellants flled their bill in the Circuit Court, as eomplainants, against 
the city of Superior and the county of Douglas, joined as défendants, for an 
accounting and équitable relief in respect of taxes alleged to be collected and 
received by the city and county respeetivelj% as described in the bill, which 
vvere assessed to be paid and are payable upon so-called "improvement bonds" 
issued by the city and owned by the appellants. Separate demurrer was flled 
by the appellee, county of Douglas, averring want of equity, and was sustained 
by the trial court. This appeal is from a decree thereupon dismissing the bill 
as to such county. 

The improvement bonds in controversy are of like eharacter with those in- 
vdved in a prier case reviewed by this court, reported as Jewell v. City of 
Superior, 135 Fed. 19, 67 C. C. A. 623 ; and like bonds were also inyolved in a 
prier bill against both city and county, iû the trial court, reported as Olmsted 
V. City of Superior (C. C.) 155 Fed. 172. 

The facts averred in the bill are fairly and sufficiently summarized in the 
brief for the appellants, as follows: 

"The eomplainants were and are the owners of $10,000 of spécial assess- 
ment bonds Issued by the city of Superior in anticipation of the collection of 
spécial assessments levied upon abutting property for the improvement of 
Tower avenue, a street in the city of Superior, and in the county of Douglas, 
Wis. The bonds belonglng to Hayden, Miller & Co. constitute 23.56% of 
the total bonds issued in anticipation of the collection of the particular 
assessments referred to. The bonds referred to were issued under the char- 
ter of the city of Superior for 1889 (being chapter 152, p. 349, of the Laws 
of the State of Wisconsin for that year). In brief thèse laws, in connec- 
tion with the gênerai municipal and county tax laws of the state of Wisconsin, 
provide for the collection by the city treasurer of spécial assessments as they 
fall due from time to time, and further provide that each year unpaid spécial 
assessments, as well as ail other defaulted taxes (gênerai and spécial) within 
the city limits, shall be turned over by the city treasurer to the county treas- 

*For other caees see same toplc & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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urer (in this case tlie treasurer of Douglas county, Wis., appellee herein), and 
that lie shall before thelr collection on the county's books glve the city crédit 
therefor. ïhe bill further allèges that the bonds referred to, havlng gone to 
default, the tlme of payment of the same was by consent extended under the 
authority of an act of the Législature passed in April, 1897 (Laws 1897, p. 304, 
c. 184), and the bonds in question, in évidence of such extension, were stamped 
witli suitable language. * * * It is further alleged that the city of Su- 
perior had up to January ], 1908, collected assessments for the Tower avenue 
improvement amounting to $37,210.74, a total formed by adding the principal 
sum of $30,432.24 to interest upon the same at 4 per cent, to July 25, 189,5, and 
at 1 per cent, to July 1, 1902. Of this aniount 23.56% should, it is alleged, in 
equity, be applied to the payment of complainants' bonds, which formed 23.56% 
of the total issue. Uuder the extension act of 1897, $3,586.37 of unpaid assess- 
ments were extended as collected by the city of Superior, but were not paid 
over to the holders of the ïower avenue bonds. Six per cent, added to thèse 
extended payments makes a total of $5,620.60, of which 23.56% is $1,324.21, 
the amount properly applicable in equity towards the payment of complain- 
ants' bonds. Many delinquent Tower avenue assessments were, during the 
years succeeding the issue of the bonds, turned over by the city to Douglas 
county, Wis., for collection, and the county did in fact collect on aecount of 
delinqtjent Tower avenue assessments an amount which, with interest, makes 
a total of $17,181.77, 23.56% of which equals $4,048.02; which amount should 
be applied to the payment of complainants' bonds. 

"It is alleged that the oounty of Douglas has received crédit from the elty 
of Superior for such amount of $4.048.02, but that the manner in which It 
did so reçoive such crédit is as follows: i. e., that during the time referred to 
there were many other spécial assessments being collected by the city and 
county on city property for the Tower avenue improvement. There were also 
many delinquent gênerai taxes collected. • The practice was that, in settle- 
ments between the city treasurer and the county treasurer, the city treasurer 
retained for the city the cash payments on aecount of taxes and assessments. 
returning to the county the delinquent roU and county orders received in pay- 
ment of taxes. The county then collected and set aside the amount of taxes 
each year out of moneys flrst received from the rédemption and sale of cer- 
tificates, regardless of whether the money flrst paid in represented gênerai or 
spécial taxes. In the years 1891 to 1901 the delinquent rolls returned by the 
city treasurer to the county treasurer amounted to $3,266,189.85. The rolls 
Included both spécial assessments and gênerai taxes, not separated, but turn- 
ed in as one lump sum. In the years referred to the county treasurer paid 
to the city treasurer $1,710,292.31, which amount included ail money paid by 
the county treasurer during that period. No separate aecount was kept of 
the assessments or of the gênerai taxes, except as to the $3,586.37 of spécial 
assessments extended as hereinbefore set forth, and no attempt w^as made to 
keep assessments separate from the gênerai taxes. The city was charged in 
the fall of the year with state and county taxes, and credited in the spring 
with the delinquent roll. If the delinquent roU largely exceeded the amount 
of the county taxes, no attention was paid to what the balance consisted of or 
of the nature of the tax. The books contained in the oflices of the county of 
Douglas do not show whether any portion of the assessments collected on ae- 
count of the improvements in question hâve actually been paid to the city 
treasurer. The only aecount kept was with the delinquent tax represented by 
the aggregate of ail the taxes and assessments. Complainants hâve demanded 
payment of 23.56% of the amount of the Tower avenue assessments collected 
by said city and county respectively, and both city and county hâve refused 
to pay. The prayer of the bill is that an accounting may be had, that the 
court may détermine whether or not the county of Douglas has in fact paid 
over to the city of Superior the money collected by the county of Douglas on 
delinquent Tower avenue assessments ; that, if the court shall flnd that the 
county has not so paid the assessments to the city of Superior, it be ordered 
so to do, and that then the city of Superior be ordered, out of the assessments 
collected by the city itself and out of those paid over to it by the county of 
Douglas, to pay to complainants 23.56% thereof." 
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H. B. McGraw, for appellants. 
William R. Foley, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
decree appealed f rom dismisses the appellants' bill, as against the coun- 
ty of Douglas, on demurrer for want of equity, and no issue arises 
upon the equities stated for relief against the city of Superior. Equi- 
table relief in any form is denied as to tbe appellee county, and the 
single question on this appeal is whether facts are averred which au- 
thorize joinder of the county, for the relief sought, by way of account- 
ing or ptherwise. , 

Rights of the appellants, as holders of improvement bonds issued by 
the city of Superior under the provisions of its charters, are clearly 
stated in the bill, together with def aults in payment for which remedy 
in some form is needful. Complications of fact in respect of the spé- 
cial assesstiiènts required by the charter to be levied frorrl year to year 
upon the lots embraced in the improvement, to be collected and paid 
upon such bonds in annual installments, are also stated, not remediable 
at law, and without équitable relief no adéquate remedy appears for 
enforcement of the municipal obligations so incurred. Whether de- 
fault in payment of the bonds has been due to confusion in the statu- 
tory provisions, either of the cbarter or gênerai statute, or to neglect 
or mistake on the part of one or the other municipality in their admin- 
istration, are questions raised by the bill, and équitable jurisdiction may 
well be invoked for their solution. The difficulties which hâve been en- 
countered by the holders of improvement bonds of the issue and class 
described in the bill, in efforts for their collection, are distinctly aver- 
red in the bill; and that, for one or another of thèse causes, much lit- 
igation on their behalf has resulted either in defeat or insuffîcient re- 
covery, is exemplified in prior cases brought to our attention on this 
hearing, including several reviewed by this court, viz. : King v. City 
of Superior, 54 C. C. A. 499, 117 Fed. 113; Jewell v. City of Superior, 
67 C. C. A.:633, 135 Fed. 19; White River Sav. Bank v. City of Su- 
perior, and other cases heard therewith, 148 Fed. 1, 10, 78 C. C. A. 169. 

The improvement bonds described in this bill were issued under the 
provisions of chapter 16 of the charter of 1889 for the city of Superior 
(chapter 153, p. 349, Laws Wis. 1889), which are summarized with the 
opinion of this court in Whit'e River Sav. Bank v. City of Superior, 
supra. In référence to those provisions, we deem it sufficient to re- 
mark that they plainly intend and require (section 161) that the bonds 
so issued for street improvement shall be secured by spécial assess- 
ments, made by the city upon lots named, for their payment ; (section 
163) that one-fifth of the amount assessed (with interest) is to "be ex- 
tended on the tax roU as a spécial tax on said property," and "when col- 
lected the same shall be credited to the fund against which payments 
on said bondS are charged," and thus to continue annually until paid 
up; and (section 163) that payments upon the bonds therefrom are 
to be made by the city treasurer. The intention, therefore, is unmis- 
t'akable, as stated in the opinion of Judge Jenkins, speaking for this 
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court, în Jewell v. City of Superior, supra, that "thèse spécial assess- 
ments arç private property and belong to the owners of the bonds, net 
to the municipality," with the city made "trustée for collection." 

Were the spécial àssessments ail collected by the city upon the tax 
roll, none of the complications mentioned in the bill could arise, and 
the way would be clear to enforce payment. But it is averred that they 
were mainly, if not wholly, uncollected under the tax roll, and were 
thus returned to the county t'reasurer as delinquent taxes, pursuant to 
section 1114, St. 1898 — a course directed by section 119 of the charter, 
in référence generally to "delinquent taxes." With no express provi- 
sion for the city to enforce thèse àssessments directly, this gênerai stat- 
utory means or agency was necessarily adopted, as ail authority and 
machinery for the ultimate enforcement of delinquent taxes of cities 
and towns is vested in the county, under the gênerai plan. Taxes levied 
for State and county purposes are apportioned to cities and towns and 
payable by each to the county; and section lllé provides that the 
amount of the delinquent taxes returned shall be "credited" to each 
respectively by the county treasurer thereupon ; that the crédit so given 
shall apply upon such apportionment payable to the county, and that 
the "excess, when collected (wifh the interest and charges thereon) 
shall be returned to the town, city or village treasurer for the use of the 
town, city or village." 

The bill avers, in substance, that returns of delinquent taxes which 
included thèse spécial àssessments were so made by the city and cred- 
ited to it by the county ; that large amounts (specified) hâve been re- 
ceived by the city thereupon, for such àssessments, which hâve not been 
paid upon the bonds ; that the county has in f act collected other large 
amounts (specified) on account of such àssessments which hâve not 
been applied in payment thereof ; that no séparation was made and no 
separate account kept by the county between the spécial àssessments 
and gênerai taxes, but ail appear "as one lump sum" ; that, in référence 
to the excess of delinquent taxes returned over the amount payable to 
the county, "no attention was paid to what the balance consisted of 
or of the nature of the tax" ; and that "there is nothing to show f rom 
the books" of the county ''whether any portion of the àssessments col- 
lected on account of the improvement's in question hâve actually been 
paid to the city treasurer, or whether the moneys hâve been used for 
other purposes." Notwithstanding the confusion and difïiculty thus 
averred, and the property right of the appellants (as above mention- 
ed) to their pro rata share of ail sums collected upon the spécial às- 
sessments, the decree refuses équitable cognizance for any form of ac- 
countability on the part of the county; and the contentions against 
joinder of the county, for such complète relief as equity may thus af- 
ford, are in substance: (1) That no liability to the bondholders for 
thèse àssessments is placed by either statute upon the county, nor is 
such liability incurred by it, when collections are made, for the reason 
that section 1114 prescribes : "Ail taxes so returned as delinquent shall 
belong to the county;" and (2) that no fact is averred in the bill of 
fraud, neglect, or violation of law on the part of the county to make it 
chargeable for any form of équitable relief. It may well be conceded 
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that thèse propositions, if tenable, would not only defeat recovery at 
law against thecounty, but prevent its joinder in any proceeding at 
law to that' end. Whether either or ail of them, united as objections 
to this bill in equity, can prevent such joinder for the relief sought, is 
quite another question ; and each is considered in référence to its bear- 
ing on that inquiry. 

Under the charter of the city two kinds of obligation are provided 
for payment of contracts for street improvements — both resting on 
like spécial assessments against lots embraced therein, which are sepa- 
rately levied and entered upon the tax roll for such purpose, made 
liens upon such lots and directly payable by the city treasurer (pri- 
marily) to the holder eut of collections theref or coming to his hands — 
the one form issued as an "improvement certificate," charged against 
individual lots (section 155) and payable from a présent assessment, 
and the other as an "improvement bond," made a charge upon ail lots 
embraced in the improvement (section 159) and payable out of succes- 
sive partial assessments against each lot so included. The only sub- 
stantial distinction between them in the method of payment appears 
in section 156 of the charter, which provides, in référence to the cer- 
tificates, "that ail moneys coUected by the city treasurer and ail moneys 
collected by the county treasurer or county clerk, on account of such 
taxes, shall be delivered or paid to the owner of the same, on demand, 
upon surrender of such certificate"; while the city treasurer alone is 
named in section 163, directing payment of installments of interest and 
principal due upon the improvement bonds. 

In State ex rel. Donnelly v. Hobe, 106 Wis. 411, 413, 82 N. W. 336, 
the Suprême Court of the state construed thèse provisions for spécial 
assessments — as renewed in the revised city charter of 1891 (Laws 
1891, p. 774, c. 134) — in an instructive opinion, resulting in the is- 
suance of a peremptory writ of mandamus against the county treasur- 
er to pay over spécial assessments collected by him as delinquent taxes 
to the holder of improvement certificates issued therefor. The rule 
of direct liability thus applied, however, is referable to the above- 
mentioned provision for such certificates (section 156 of the charter, 
which appears in the charter of 1891 as section 139), and not ap- 
plicable, in the light of such référence, to authorize like rule of liability 
in favor of the présent bondholder. Nor is the décision of this court 
in Jewell v. City of Superior, supra, in any sensé, authority for re- 
covery by the bondholder, in direct suit against the county, for assess- 
ments collected by its treasurer or clerk, as no such issue was there 
involved; and the excerpt from the opinion in that case, quoted by 
counsel for the appellants as thus operative, appears in a mère ar- 
guendo référence to the assumed gênerai rule of the Hobe Case — with 
the above-mentioned distinction between certificates and bonds in the 
method of payment, after assessments were returned as delinquent, 
neither called to attention nor involved in the Jewell décision — and is 
plainly inapplicable to charge the county with direct liability. 

The averments of this bill appear to be framed for relief upon one 
or the other of thèse théories for which the appellants contend: (1) 
That the city of Superior is liable for the entire amount of assessments 
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returned as delinquent, credited by the county thereupon, if no liability 
is incurred by the county for such assessments, when collected in any 
form; (2) that, treating the county as the statutory agency for col- 
lection of the delinquent assessments, with the crédit to the city a 
mère "matter of bookkeeping" — as held in the Jewell Case, supra — 
the county becomes directly liable to the bondholder for payment to 
him on collection ; and, if both of thèse propositions of direct liability 
are overruled, (3) that the county is accountable to the city for ail 
such collections, to be paid over to it for the benefit of the lienholders, 
so that the appellants are entitled to équitable relief against the county 
as well under the circumstances averred. We are of opinion that the 
first-mentioned contention was rightly overruled in the Jewell Case, 
supra, and is untenable, as well, under the présent averments; and 
that no sanction appears under either statute for requiring the county 
to pay the amounts collected upon assessments directly to the bond- 
holder. The remaining proposition, however, that the county may be 
required to account for such collections and pay them over to make 
up the trust fund provided by the charter for that purpose, rests upon 
equities which entitle the bondholders to such relief, unless the terms 
of the gênerai statute (section 1114), providing that taxes "returned 
as delinquent shall belong to the county," must be construed to be 
destructive of his charter lien upon the assessments, as the appellee 
county (in efïect) contends. The test of équitable cognizance, there- 
fore, hinges on the mèaning of this gênerai provision, read in the 
light of the spécial charter provisions applicable as well to the delin- 
quent returns. 

That the spécial assessments in question are levied and pledged by 
the charter in favor of the lienholders, as private property belonging 
to such holders, "not to the municipality," and were not within the 
above-mentioned provision for taxes returned as delinquent to belong 
to the county, was expressly held by this court in the Jewell Case, 
supra; and we believe such ruling to be in conformity with the con- 
struction of thèse charter provisions and gênerai statute adopted by 
';he State Suprême Court in the Hobe Case, supra. While it is true 
■'as before stated) that the rights there involved were those of a cer- 
*ificate holder, the various charter provisions for making the assess- 
ments and conferring ownership of the lien were the same under which 
(in the alternative form) thèse bonds were issued, and their interpré- 
tation became needful to ascertain the property rights of either lien- 
holder in the assessments. The opinion is exhaustive and well con- 
sidered, distinguishing such assessments from the taxes mentioned in 
section 1114 as owned by the county when returned dehnquent, and 
establishes the rule, as we believe, for like distinction in tlie case at 
bar. As there stated : 

"A gênerai provision, covering a subject as a whole, must be deemed to 
hâve been intended as subordinate to a particular provision relatlng to a 
partlcular élément included in such subject. Agaln, when there is a particu- 
lar clause of an act, or a spécial act, and a gênerai clause or act the lan- 
guage of which may be reasonably, though not necessarily, construed to in- 
clude the subject of the partlcular clause or act, the presumption is that the 
latter was Intended as an exception. Mason v. Ashland, 98 Wis. 540, 74 N. 



30 170 FBDBEAL EBPOBTEB. 

W. 357." Arso, "Harmony, not confusion, Is to be sought for by statutory 
construction." 

The earlier case, however, of Sheboygan County v. City of Sheboy- 
gan, 54 Wis. 415,11 N. W. 598, is relied upon as coptrolling authority 
Ipfijthe broad and independent construction of the gênerai provision 
for ^vhich the appellee contends. We do not understand that case to 
be applicable, un^er the issue there involved for décision, irrespective 
of the question as to its weight with the Hobe Case standing as a direct 
and final interprétation. In Sheboygan v. Sheboygan, the county sued 
the city to recover the amount of "a spécial assessment for grading" 
whieti w^s returned delinquent by the city under section 1114, St. 1898, 
stating thèse facts alone for its complaint: That such assessment was 
so returned to the county treasurer with the delinquent list and "créd- 
ite^ to the" city; was then "charged back" by order of the county 
boàrd, and the city refused payment. General demurrer to this com- 
plajiit was sustained below, and the only question for review was 
whether a cause of action was stated. The opinion states that "it is 
not' ^Uegéd or claimed that thé spécial assessment or tax was not 
legc^lly leyied, or that it is not a valid charge against the lots" ; and 
that "the action is based solely upon the proposition that in his settle- 
merit With the city treasurer the county treasurer shoûld not hâve 
allpwed the amount ofthe grading tax or assessment, and therefore 
thât the county had a yâlid claim" for such impropCr crédit. Thus 
no other question arose, and the solution was plain, as there dècided— 
undèr a Charter provision that "delinquent spécial assèssments in that 
city corne tmder the gênerai statute" — that such returfl waâ rightly 
made and credited, as within the pùrpose of section 1114. . Other com- 
merits 'in thé opinion upon the terms of section 1114 are without force, 
as AVè bélieve, under the présent issue. 

Wé fl£rè o,f opinion, therefore, that the interest of the appellants, as 
bbndholdéi;s, ttoder the avèrments of the bill, in the spécial assèssments 
referréd to, îs that of ownérship in the liens created pui-suant to the 
charter provisions ; that it continues unimpàired throughout ail pro- 
ceedings for réturn of delinquent taxes to the county ti'easurer, in- 
clusive of thé crédit thereupon to the city treasurer, and for enforce- 
ment and collection of delinquent taxes on the part of the county; 
that when collected by county treasurer or clerk such spécial assèss- 
ments are tô be paid ovèr to the city tfeasùrer to be applied as directed 
by the charter; and thg-t the avèrments authorize joinder of the county 
as a party for équitable relief to that end. The objections urged that 
no fraudulént conduct or violation of law appears on the part of the 
county, and that the appellants canriot hâve a reçoVery against the 
county for arty collections made, are without force for déniai of such 
joinder and relief in equity, however insuperable under the rigid rules 
of procédure at, law. The doctrines of equity, with respect to parties 
and relief, differ from those at common law "in their fundamental 
conceptipns, in their practical opération, in their adaptability to cir- 
cumstancés,ànd in their results upon thé rights and dutîes pf liti- 
gants" ; and, thus the rights and liabilities of ail parties interested in 
the subject-matter are properly within tbe scope of équitable adjust^ 
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ment and adjudication between ail interests. 1 Pomeroy's Eq. Jur. 
§§ 113, 114, 115. One of the well-settled grounds for invoking such 
jurisdiction appears in the averments of difïiculty and confusion in 
the records and accounts of the county in référence to the assessments. 
The decree of the Circuit Court is reversed, accordingly, with direc- 
tion to overrule the demurrer and proceed further consistently with 
this opinion. 



WASKEY et al. t. HAMMER et al.f 

(Circuit Court of Aj^eals, Ninth arcuit. May 3, 1909.) 

No. 1,609. 

1. Mines and Minebals (§ 18*)-> Excessive Location— Eïthsct. 

An excessive minerai location made In good falth and otherwlse con- 
formable to law Is not wholly vold by reason of such excess, belng only 
Invalld as to the excessive area. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. S 35; 
Dec. Dlg. § 18.»] 

2. Mines and Minebals (§ 18*) — Excessive Claims— Location— Rejectios of 

Excess. 

Where an excessive minerai location Is made In good falth, the locator 
may select the portion of the clalm he wlU reject as such excess. 

[Ed. Note. — ^For other cases, see Mines and Minerais, Cent Dlg. { 35; 
Dec. Dlg. § 18.*] 

B. Mines and Minekals (§ 17*) — Olaims— Location- Altebation in Bound- 

ABIES— DiSCOVEET OÏ MiNEKAL. 

Under the rule that it Is Immaterlal whether the dlscovery of minerai 
In the ground clalmed Is made before or after the marklng of Its bound- 
arles, and that the performance of such acts, where recordlng notice of 
location Is not requlred, perfects the location, the fact that a locator, on 
dlscoverlng that hls boundarles exceeded the amount of ground to whlch 
he was entltled, drew In one of the Unes so as to exclude the excess, and 
In so dolng excluded the hole In whlch he made hls dlscovery, dld not 
vltlate hls entlre clalm, provlded he made another dlscovery withln the 
boundarles as readjusted before any rlghts in the premises had been ac- 
qulred by another. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. 5§ 24- 
26; Dec. Dlg. S 17.*] 

4. Mines and Minebals (§ 11») — Locations— Qualifications of Locatoe— 
Deputt Land Sueveyoe. 

Rev. St. § 452 (U. S. Comp. fet. 1901, p. 257), provldes that the offlcers, 
clerks, and employés of the General Land OflBce are prohiblted from pur- 
chaslng or becomlng Interested In the purchase of any public lands. W., 
whlle compétent to make a minerai location, located an excessive area, 
and thereafter readjusted the boundarles of hls clalm so as to exclude 
the point of dlscovery, and, before maklng a new dlscovery withln the 
readjusted Unes, was appointed a deputy surveyor of the Land Depart- 
ment Eeld, that such section was applicable to the office of deputy sur- 
veyor, and that W.'s clalm, perfected by a new dlscovery after hls ap- 
polntment was therefore void. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dlg. J 11.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

•For otber caara lee aame toplc & ! httmbes in Dec. & Am. DIga. 1907 ta date, & Rep'r Index» 
t Jlehearing denled May 26, 1909. 
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F. E. PwHer, O. D. Cochran, I. D. Orton; CD. Murane, W. A. 
Gilmore.J., G. Campbell, W. H. Metson, F. C. Drew, C. H. Oatman, 
and J. A. Mackenziê, for plaintiffs in error. 

P. M. Brurjer and Edward Lande, for défendants in error. 

Charles E. Shepard, amicus curias. 

' Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The subject-matter of this action is a pièce 
of mining ground in Alaska, covered by two overlapping mining loca- 
tions; that under which the défendants in error (who were plaintiffs 
in the court below) claim having been made in January, 1904, under 
the name of "Golden Bull" claim, and that under which the plaintiffs 
in error (who were the défendants below) assert their rights having 
been made in January, 1902, under the name of "Bon Voyage" mining 
daim. The latter was made by the plaintiflf in error Whittren, who 
afterwards executed a deed to Eadie of an undivided interest in it, 
the remaining plaintiffs in error holding under them as lessees, and, 
being in the actual possession of the disputed premises mining the 
same, the action was brought by the défendants in error to recover 
possession, with damages. 

Upon the conclusion of ail the évidence in the case, the court below 
directed a verdict for the plaintiffs, upon thèse grounds : 

"First. That the location of the Bon Voyage claim, made in January, 1902, 
was invalld because no discovery of gold has been proved to hâve been made 
within th& limits of the claim as surveyed on November 11, 1903, since such 
survey. 

"Second. That the proofs ehowlng that the locator of the Bon Voyage min- 
ing location, Mr. Whittren, was at the time of the survey in November, and 
of the subséquent discovery of gold by hlm on December 13, 1903, a deputy 
minerai surveyor of the United States, he is dlsqualilied to acquire title to 
public minerai lands of the United States while holding that officiai position, 
and therefore that his présent title and that of his grantee, Eadie, to the Bon 
Voyage, resting, as the title of both do, upon the location of December 13, 
1903, Is invalld." 

The record shows that Whittren located the Bon Voyage as a placer 
claim on the Ist of January, 1903, and so marked its boundaries upon 
the ground that they could be readily traced, having previously dis- 
covered gold within such boundaries, and thereafter duly recorded 
the notice of his location. In respect to those matters there is no dis- 
pute. Being at that time a compétent locator, the ground within the 
boundaries of his claim ceased to be open to location or appropria- 
tion by any one else so long as Whittren complied with the law ap- 
plicable to the case. 

The record shows that, notwithstanding Whittren's location, the de- 
fendant in error Halla, in July, 1902, undertook to make, for a man 
named Roth, a location that he called the "Golden Bull," embracing 
a part of the Bon Voyage claim, under which location by Halla, it is 
contended by counsel for the défendants in error, they acquired some 
right. We think it clear that there is nothing in that suggestion, for 
the reason that no part of the ground covered by the Bon Voyage 
claim was open to location at the time that Halla undertook to include 
it in his location of July, 1902. Nothing further in regard to that 
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claim of right on the part of the défendants in error, therefore, need 
be said. 

At the trial Whittren testified, among other things, that on or about 
November 11, 1903, he went upon the Bon Voyage claim for the pur- 
pose of starting a man to do the assessment work thereon, and also 
for the purpose of making a survey of the claim, having with him two 
assistants for that purpose, who carried the tape, while he, Whittren, 
who was a surveyor, used the instrument. It appears that this ac- 
tual survey disclosed the fact that the boundaries marked by Whittren 
in January, 1902, included a little over 20 acres of ground, and for 
the purpose of reducing the amount to the statutory limit of 20 acres 
Whittren drew in two of the corners ; his testimony being in part as 
follows : 

I "started at point 2, northeast corner, put In a new stake at that point, 
2x2. I found a stake piaced by me In 1901 at that point after considérable 
trouble. Found it where that No. 2 stake now stands. The marklngs were 
not declpherable at once. It seems to me the stake was marked 'Max Roth, 
by Otto Halla, Jnly lOth'— or somethlng Uke that— '1902.' The stake whlch 
Otto Halla used was the original stake whlch I had piaced there, the north- 
east corner stake. It had been whlttled off nearly, but there was enough left 
80 that I could decipher the 'B. V.' From point 2 at the northeast corner 
I took bearings on SIedge Island. The compass on the transit was broken, 
and I took the angle with the vernler. My fleld notes show from the north- 
east corner to the northwest corner, his the south peak of SIedge Island. That 
Is the same as I orlginally staked It, Uned up the same. It hit the center 
of the peak. When I put the instrument on I hit the center of the south 
peak of the contour of SIedge Island. This stake, whlch I found at the 
northeast corner of the Bon Voyage, having written on It 'Max Roth,' 
and having exposed thereon a part of the scribing 'B. V.,' I took up because 
I considered It my property and brought it back to Nome and put it in 
Dr. Westby's building, down on Front street. It remained there untll it 
was burned up in the flre. The purpose for whlch I took this stake was 
In case of trouble arising over this claim I could hâve that to défend it 
You could make out the scribing underneath the writing, If you knew the 
'B. V.' was there. You could see part of the cutting, the number had been 
erased, orlginally marklng that corner 'No. 4 B. V.' The 'No. 4' you could 
not make out, but you could make out part of the 'B. V.' Ail the stakes 
planted by me when I survey ed the claim were 2 by 2's, each désigna tlng the 
point 'N. E. B. V. 8' ; 'N. W. B. V.' ; 'S. E. B. V.' ; 'S. W. B. V.' At the north- 
east corner I piaced a stake 2 by 2 inches with a nail driven in the top to 
designate the point, and it was scribed 'N. E. B. V.' and driven in the ground. 
The bottom of that stake is there yet. It has been burned by a tundra flre. 
We found the bottom of it in 1906 and nailed a new stake to it. That stake 
remained there from the llth of November, 1903, untll the same was burned 
by tundra fire. In 1903, when surveying, I didn't take In the Initial stake at 
ail. I took up the four stakes there, the corners, by making the survey and 
tying each corner in, regardless of the initial stake. I ran a Une from the 
points 10 to 2 that day. I made the angles of the claim 90 deg. From the 
northeast to the northwest corner Is 660 feet. I had to pull in the northwest 
corner. It was about 20 feet out. I puUed It in so as to make it exactly 
660 feet I then turned a right angle and ran down to the Southwest corner. 
I measured down 1,320 feet, and put up a stake at the point 4 instead of the 
point 12. I found the claim was going to be over 20 acres. I was cutting 
down the excess. I then turned a right angle and ran to the southeast corner. 
We may hâve moved that a foot more or less ; that Une was about right. 
We made the distance 660 feet. We ran it back, checked back to the northeast 
corner. I made the original fleld notes November 11, 1903, on the ground." 

170 F.— 3 
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By this drawing in of one of the Unes of the claim Whittren left 
out of its boundaries the hole in which he had made the original dis- 
covery. 

His testimony in respect to the survey was corroborât ed by that of 
his two assistants, Taft and Lange; Taft also testifying that after 
finishing the survey he stayed on the claim and went to work placing 
mounds around the corner stakes and working on the shaft. Whittren 
also testified, among other things, as f ollows : 

"I made a discovery of gold upon the Bon yoyage claim in ttie year 1903 ; 
that was wlthin the boundaries of the Bon Voyage as they now stand ; this 
was In Becember, 1903 ; It was about the middle of December ; the discovery 
was made 354 feet from the northwéàt corner; it was at the representing 
shaft of 1903. The occasion of my belhg but there was to pass upon the worls 
I was to pay for. I took the dirt off the surface of the ground where It had 
been thrown out of the shaft. I had made a discovery prier to that time. I 
went out there on that day partially to malie a discovery. I Was not there 
while the work was being done. I borrowed a sack from Phil Williams, 
and put the dirt in that anl brought It tb town and thawed it out." 

At the time Whittren made thç discovery in December, 1903, and at 
the time he made the survey in the preceding month of November, he 
was a deputy minerai surveyor, but he was not such at the time of his 
original discovery, nor at the time of his original location of the Bon 
Voyage in January, 1902 ; his appointment as such deputy being made 
in February, 1903. The first question in the case, therefore, is wheth- 
er the Icaving out of his original discovery hole or shaft when he 
drew in the line so as to reduce the area to the statutory limit of 20 
acres invalidated the entire claim. 

It is not contended that Whittren, in making his location in January, 
1903, purposely included more than 20 acres. His act in drawing in 
one of his lines when his actual survey disclosed the fact that there 
was a slight excess within his boundaries, certainly tends to show a 
bona fide désire on his part to conform to the statutory requirement 
in that regard. That a location made in good faith and otherwise 
conformable to law is not rendered whoUy void by reason of such ex- 
cess, but that the excessive area only is void, is well settled. Zimmer- 
man et al. v. Funchion et al. (C. C. A.) 161 Fed. 859, and cases there 
cited. And that such locator is at liberty to sélect the portion of the 
claim that he will reject as such excess is also estabHshed law. Mc- 
Intosh V. Price, 121 Fed. 716, 58 C. C. A. 136, where we said: 

"We are very clearly of the opinion that, if any portion of the ground 
located by the Kjelsbergs was subjeqt to relocation as being in excess of the 
permitted wtdth, the owners thereof in possession, under the circumstances 
found by the trial court, eould not be deprived of the right to sélect the 
portion thereof which they would elect to hold, and that another locator had 
no right to enter upon that portion of the claim in which they were working 
and which was a valuable portion thereof, and oust them from possession by 
making a location thereof. The défendants In errer were glven no notice that 
the width of their claim was excessive, or that any part of their location was 
void, and they were giyen no opportunlty to draw in their Unes so as to com- 
ply wlth the local mining régulations. The policy of the mining laws of the 
United States does not permit a locator to thrust out of the possession of 
his discovery and the pay streak of his claim one who has located a placer 
claim in attempted compliance wlth the mining rules and laws, and who is 
actually engiiged in mining upon that portion of his claim." 
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Does tlie fact that, when Whittren drew in his Hne so as to exclude 
the excess, he left out of the boundaries the hole in which he made his 
discovery, vitiate the entire daim? It has been many times decided 
that, in the absence of any intervening right, it is unimportant vvhether 
the discovery of minerai in the ground claimed is made before or aft- 
er tlie marking of its boundaries. In such a case, the performance 
of those two acts (where the recording of the notice of location is not 
required) perfects the location; but both of them are essential to the 
validity of a mining location under the United States statutes. As 
said by the Suprême Court in Gwillim v. Donnellan, 115 U. S. 45, 50, 
5 Sup. Ct. 1110, 1112, 29 L. Ed. 348: 

The discoverj' "must lie wlthin the limits of the location whieh is made 
by reason of it. If the title to the discovery fails, so must the location which 
rests upon it." 

When, therefore, Whittren in November, 1903, left out of his 
boundaries the only place upon which he had then made a discovery 
of minerai, he abandoned one of the essential éléments of his location. 
It is true that the évidence tended to show that he still maintained his 
claim to the ground included within his readjusted boundaries, which 
were marked as required by the statute and embraced only the stat- 
utory area, but within those boundaries he had not then made a dis- 
covery of minerai. 

Passing, for the moment, the question of his then disqualification be- 
cause of his then officiai position, the discovery of minerai within his 
readjusted boundaries, prior to the acquiring of any right in the prem- 
ises by any one else, would hâve perfected his right to the ground. 
Such is the purport of the décisions in the cases of Tonopah & Sait 
Lake Mining Company v. Tonopah Mining Company (C. C.) 125 Fed. 
408 ; Silver City Gold & Silver Mining Company v. Lowry et al, 19 
Utah, 334, 57 Pac. 11, and the numerous cases there referred to. As, 
therefore, the location upon which the right of the défendants in error 
rests was not made until January, 1904, it results that if Whittren was 
a compétent locator at the time he testified that he made a discovery 
of gold within his readjusted Unes in December, 1903, the judgment 
below should be reversed. 

Was he then disqualified by reason of his officiai position, is there- 
fore the turning point in the case. 

Section 452 of the Revised Statutes (U. S. Comp. St. 1901, p. 257), 
is as f ollows : 

"The offlcers, clerks and employés In the General Land OJHee are prohiblted 
from directly or indirectly purehaslng or becoming interested in the purehase 
of any of the public lands, and any person who violâtes this section shall 
forthwith be removed from his office." 

The later rulings of the Land Department are to the efïect that this 
statute is applicable to a deputy surveyor, and therefore that such an 
officer is prohibited from acquiring or becoming interested in the pur- 
ehase of any of the public lands. Muller v. Coleman, 18 Land Dec. 
Dep. Int. 394; In re Neill, 24 Land Dec. Dep. Int. 393; Floyd v. 
Montgomery, 26 Land Dec. Dep. Int. 122. See, also. In re McMicken,, 
10 Land Dec. Dep. Int. 97; Id., 11 Land Dec. Dep. Int. 96. 
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In the case of Hand v. Cook, 29 Nev. 518, 93 Pac. 3, a majority of 
the Suprême Court of Nevada held that the statute in question did net 
apply to a deputy minerai surveyor; but the reverse was held by the 
Suprême Court of Utah in the case of Lavagnino v. Uhlig, 26 Utah, 
1, 71 Pac. 1046, 99 Am. St. Rep. 808. It will not do for a court to 
take a strained and narrow view of the language employed by Con- 
gress in its enactments, but rather give such a construction as will 
carry into efïect its obvions intent. We entertain no doubt that a 
deputy minerai surveyor is an employé "in the General Land Office" 
within the meaning of the statute. That is the office in which the 
land laws of the United States are administered and executed, by and 
through the thousand and one officers and employés in and out of 
the particular building or buildings in which that department of the 
government is conducted. Nor do we see that there is any much clear- 
er way to prohibit an act than to say expressly that it is prohibited. 
That Congress did in the section in question. 

In the case of Prosser v. Finn, 208 U. S. 67, 28 Sup. Ct. 225, 52 
Iv. Ed. 392, the Suprême Court held that section 452 applied to a spé- 
cial agent of the Land Department who had made an entry under the 
Timber Culture Act (Act March 3, 1873, c. 277, 17 Stat. 605, as 
amended by Act March 13, 1874, c. 55, 18 Stat. 21). The court said: 

"The difficulty In the way of any relief being granted to the plalntiff arises 
f rom the statute prohiblting any officer, clerk, or employé in the General Land 
Office, dlrectly or indirectly, from purchasing or becoming interested in the 
purchase of any of the public land. That a spécial agent of the General Land 
Office is an employé in that office is, we thlnk, toc clear to admit of serions 
doubt. Eeferrlng to the timber-culture statute, Secretary Smith well sald: 
'When the object of the act is eonsidered, It will be seen that it applied with 
spécial force to such parties as the défendant in the cause at issue. As a 
spécial agent of the Commissioner of the General Land Office, he was in 
a position peeuliarly adapted to secure such knowledge, the use of which it 
was the Intention of the act to prevent. It follows from what has herein beeii 
set out that the décision of this department of date July 7, 1893, was *in 
error, and the same Is hereby set aside, and the décision of your office Is 
afflrmed.' 

"It is not clear, from any document or décision to which our attention has 
been called, what Is the scope of the dutles of a spécial agent of the land 
office, but the existence of that office or position has long been recognized. 
Sufflce It to say that they hâve officiai connection with the General Land Of- 
fice, and are under its supervision and control with respect to the administra- 
tion of the public lands. Wells v. Nickles, 104 U. S. 444, 26 L. Ed. 825; 
1 Land Dec. Dep. Int. 608, 620; Instructions to Spécial Timber Agents, 2 
Land Dec. Dep. Int. 814, 819-822, 827, 828, 832 ; Oircular of Instructions, 12 
Land Dec. Dep. Int. 499. They are in every substantial sensé employés in 
the General Land Office. They are noue the less so, even if it be true, as 
suggested by the learned counsel for the plaintifE, that they hâve nothing to 
do with the survey and sale of the public lands, or with the Investigation 
of applications for patents, or with hearlngs before registers and recelvers. 
Being employés In the General Land Office, It is not for the court, in défiance 
of the explicit words of the statute, to exempt them from its prohibition. 
Congress has said, without qualification, that employés in the General Land 
Office shall not, while In the service of that office, purchase or become in- 
terested in the purchase, dlrectly or Indirectly, of public lands. The provision 
in question had Its origin in the acts of Aprll 25, 1812, c. 68, 2 Stat. 716, and 
of July 4, 1836, c. 352, 5 Stat. 107. The first of those acts establlshed a 
General Land Office, whlle the last one reorganlzed that office. Each of those 
acts made provision for the appointment of certain officers, and each llmited 
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the prohibition against the purchasing or becoming interested In the purclias- 
ing of public lands to the officers or employés named in them, respectively. 
But the prohibition in the existing statute is net restricted to any particular 
officers or particular employés of the land office, but embraces 'employés in 
the General Land Office,' without excepting any of them. 

"In the eye of the law his case is not advanced by the faet that he acted 
in conformity with the opinion of the Commissioner of the General Land Of- 
fice, who stated, in a letter, that section 452, Kev. St., did not apply to spécial 
agents. That view, so far from belng approved, was reversed, upon formai 
hearing, by the Secretary of the Interior. Besides, an erroneous interpréta- 
tion of the statute by the Commissioner would not change the statute or con- 
fer any légal rlght upon Prosser in opposition to the express prohibition 
against his purchasing or becoming Interested in the purchasing of public 
lands while he was an employé in the General Land Office. The law, as we 
now recognize it to be, was the law when the plaintiff entered the lands in 
question, and, being at the time an employé in the land office, he could not 
acquire an interest in the lands that would prevent the government, by its 
proper officer or department, from canceling his entry and treating the lands 
as public lands which could be patented to others. It may be well to add 
that the plaintiff's continuing in possession after he ceased to be spécial agent 
was not équivalent to a new entry. His rights must be determined by the 
validity of the original entry at the time it was made." 

The principle of this case is, in our opinion, applicable to the one 
now before us. 

The judgment is affirmed. 



WAIiKER et al. v. HAFER. 

(Circuit Court of Appeals, Sixth Circuit. April 15, 1909.) 

No. 1,895. 

1. Courts (§ 366*) — Fédéral Courts— Authority of Dbxjisions or State 

Courts— Construction or Statutes. 

The construction which the courts of a state hâve placed upon its stat- 
ute of frauds is binding upon the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 957; Dec. Dig. 
§ 366.* 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrin, 11 C. O. A. 71 ; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Oopper & Silver Min. Oo., 35 C. C. A. 7.] 

2. Frauds, Statute of (§ 116*) — Sufficibncy of Writinq— Signature by 

AGENT. 

Under the statute of frauds, Rev. St. Ohio, 1006, § 4199, which provides 
that no action shall be maintained on any contract for the sale of lands 
"unless the agreement upon which such action is brought or some mém- 
orandum or note thereof is in writing and signed by the party to be 
charged therewith, or some other person thereunto by him or her law- 
fullj' authorlzed," an undisclosed principal can be charged on a contract 
for the purehase of real estate when the mémorandum, otherwise suffi- 
cient, is signed by his agent in his own name and the agency is not dis- 
closed by the writing, and such agency may be proved by paroi évidence. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. § 252; 
Dec. Dig. § 116.*] ,_i^,.,,_,. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

*FoT other ca^es see same topic & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. D. Rouse and J. W. Warrington, for appellants. 
Chas. B. Wilby, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and TAY- 
LER, District Judge, 

TAYLER, District Judge. The appellants filed a bill in the court 
below praying for the spécifie performance of a contract to purchase 
real estate in the city of Cincinnati. 

The bill alleged that they had rnade a contract of sale of the prop- 
erty described in the bill with the défendant, George Hafer, by and 
through his agent, George B. Poole, under the terms of which the ap- 
pellants agreed to convey, at the order of Poole, the property in the 
bill described; that Poole, while acting for the défendant and under 
his orders and instructions, signed the agreement and paid on ac- 
count of the purchase for and on behalf of Hafer the sum of $100. 
The contract, which was attached to the bill and made a part thereof, 
is as follows : 

..,, ^ -r. TV , -^. . ., ^,. "anclnnatl, Ohlo, May 7, 1906. 

"Mr. 0. B. Poole, Cincinnati, Ohlo. 

"Dear Sir: We, the helrs of I. N. Walker, deoeased, hereby agrée to con- 
vey to your order the property situate at the southeast corner of Second and 
Race streets, Cincinnati, belng leasehold, lot beiiig 99 feet, 6 Inches more or 
less, on Second street, by a depth of 71 feet, 6 Inches more or less, on Race 
Street, with improvements thereon, subject to a perpétuai ground rent of 
$1,700.00 per annum, payable in èqual liistallments of $566.66 2-3 every fourth 
month. Also wlU convey by gênerai warranty deed clear and f ree of Incum- 
brances the fee to the property next south of above with lot 14 feet, 3 inches, 
more or less, by 99 feet, 6 inches more or less. 

"I wlU ipay ground rent to date of conveyance, will pay taxes for year 1905, 
due and payable In June, 1906, grantee to pay ail taxes thereafter. Consid- 
ération to be the sum of $10,000.00, (ten thousand dollars), cash ; title to both 
propferties to be good. Mary B. Walker. 

"G. G. Walker. 
"W. G. Walker. 
"I. L. Walker. 
"T. T. Walker. 
«H. m. Walker, 

"By I. L. Walker. 
"J. C. Walker, 

"By I. L. Walker. 

"Cincinnati, May —, 1906. 

"I Hereby accept the above proposition. Geo. B. Poole. 

"Recelved on account of above contract of sale and purchase the sum of 

one hundred dollars. I. L. Walker, Agent." 

The court below sustained a demurrer to the bill, and, the complain- 
ants waiving the'right to amend, judgment was entered dismissing the 
bill. From this decree appeal is prosecuted. 

Thj question squarely made by the bill and the contract is whether 
or not such facts are pleaded as serve to take the case out of the stat- 
ute of frauds. 

The question of want of equity was not referred to by counsel, either 
in the brief or argument, or considered by the court. 

Section 4199, Bâtes' Ann. St. Ohio, as now and for many years in 

force, provides that: 

"No action; shall be brought whereby to charge the défendant * • * up- 
on any contract of sale of lands, tenements or hereditaments or any Interest 
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in or coneemlng of them • * * unless the agreement upon wliich sucli 
action is brought or some mémorandum or note thereof is iu writing and 
signed by the party to be charged tlierewith or some otber person thereunto 
by him or lier lawfully authorized." 

George Hafer, the person sought to be charged, does not appear by 
any of the allégations of the bill or by the written instrument itself 
to hâve signed any mémorandum or note respecting the purchase of 
this property. There is, in effect, the simple allégation that George 
B. Poole signed the instrument, and that he was the agent there for 
of George Hafer. The court below held that the mémorandum did not 
show that the défendant, the appellee, had signed it, or that it was 
signed by another person "thereunto by him lawfully authorized." The 
spécifie question which we hâve to answer is whether or not an un- 
disclosed principal can be charged on a contract for the sale of real 
estate under the statute of frauds in Ohio, when the mémorandum is 
signed by an agent in his own name and the agency is not disclosed by 
the writing, and where also it is not specifically alleged that the agent 
was authorized in writing by the principal to sign the mémorandum. 

The answer to this question is to be found in the judicial interpréta- 
tion of the statute of frauds in Ohio, for it is settled that the construc- 
tion which the courts of a state put upon the statute of frauds must 
be received in the courts of the United States. Brashear v. West, 7 
Pet. 615, 8 L. Ed. 801 ; Grafton v. Cummings, 99 U. S. 100, 35 L. 
Ed. 366; Moses v. Bank, 149 U. S. 298, 13 Sup. Ct. 900, 37 L. Ed. 
743, and a long line of authorities laying down the gênerai rule. 

In Thayer v. L,uce, 32 Ohio St. 62, the following statement of the 
law as in force in Ohio is made in the syllabus : 

"On tlie trial of au Issue under the statute of frauds, the assent of the 
plaintlfC to the ternis of the contract may be shown by paroi testiniony. If 
the contract was made by the agent of the plaintifC in such a case, the 
agency may be established by paroi testimony, notwithstanding the agent may 
hâve contracted in his own name, wlthout disclosing his agency or the name 
of his principal in the transaction." 

On page 78 of 23 Ohio St., Judge Mcllvaine, expressing the unani- 
mous opinion of the court, says : 

"The statute of fraads does not change the law as to the rights and llabili- 
ties of princlpals and agents, either as between themselves, or as to third 
persons. The provisions of the statute are oomplled with if the names of 
compétent contracting iiartles appear in the writing, and, if the party be an 
agent, It Is not necessary that the name of his principal should be disclosed 
in the writing. Indeed, if a contract within the purview of the statute be 
made by an agent, whether the agency be disclosed or not, the principal may 
sue or be sued as in other cases. In ob.iecting to this feature of the decree, 
it is further urged that the liability of the plaintiff in error to Luce has been 
decreed, although Luce was never llable to him. And this resuit is claimed 
to be contrary to the law, which regards reciprocity of right to enforce by 
action, as well as mutuality of obligation to perform, as an essential élément 
in a contract. In answer to this objection, we say that mutuality of obliga- 
tion (at least of moral obligation) did exist between the plaintiff in error and 
Luce, and, if the right of action to enforce that obligation does not exist in 
favor of the former agalnst the latter, it is solely because the statute requires 
the written agreement to be signed by the party to be charged therewith. The 
remédiai laws of the state are under législative control, and, as we under- 
stand it, the reciprocal right of parties to enforce certain contracts by action 
is taken away by force of this statute. If the written agreement in such case 
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be slgned by one of the contracting parties and not by the other, the latter 
may enforce it by action, although the former may be remedlless if the agree- 
meiit be broken against him." 

In the case just referred to, one Fuller was named in the contract 
as purchaser, but he was in fact acting for himself and Luce. When 
the owner of the property refused to convey, Fuller and L,uce brought 
their action to compel Thayer, the owner of the property, to make a 
conveyance. The court held that the principal might, by paroi proof, 
be shown to be acting through an agent. 

To the same efïect is the case of Walsh v. Barton et al., 34 Ohio 
St. 28. The first syllabus of that case reads as f oUows : 

"Where the name of the agent, wlOi whom a contract for the purchase of 
real estate was mrde, appears in the wrltten mémorandum of the agreement 
signed by the purchaser, who Is the party to be charged, the statute of frauda 
l8 satlsfied, although the names of the princlpals are not disclosed therein." 

The opinion in this case, as in the last, was by Judge Mcllvaine. 
Walsh, the original défendant, had signed a mémorandum, declaring 
that he had purchased certain premises through auctioneers. The 
name of the owner was not in the instrument. Walsh refused to com- 
plète the contract, and the owners, as vendors, sought to enforce spé- 
cifie performance. In the opinion, page 39 of 24 Ohio St., the court 
says : 

"The only question, theref ore, is whether It be necessary, in order to satisfy 
the statute of frauda, that the names of the princlpals should appear In the 
mémorandum, In a case where the contract was, In fact, made by thelr 
agents, and the names of the agents are set out in the writlng. We thlnk 
the statute la satlsfied In thIs respect, when the names of the agents are set 
out in the writlng, though the names of their princlpals be not disclosed. The 
case belng thus taken out of the statute, the right or liabllity of the princlpals 
may be enforced, and their identity establlshed, accordlng to the rules of law 
governlng in other cases, where contracta are made by agents without dls- 
closing thelr principals." 

In Furnace Co. v. Railroad Co., 22 Ohio St. 451, touching the 
question as to what is necessary to prove the assent df a principal in 
a case under the statute of frauda, the court says, on page 459 : 

"A wrltten proposai, contalnlng the names of the contracting parties and 
ail the terms of the proposed agreement, signed by the proponent or by somo 
other person thereunto by him lawfully authorized, when accepted and aa- 
sented to by the party to whom the same is made, Is sufflclent to take an ac- 
tion against the proponent, founded thereon, out of the opération of the 
statute of frauds. And the dellvery of such instrument as a proposai, and 
the acceptance thereof, and asssent thereto by the party to whom it Is made, 
may be proved by paroi testlmony." 

Another case to the same gênerai efïect as the case Just cited is 
Egle V. Morrison, 27 Ohio Cir. Ct. R. 497. The first proposition of 
the syllabus in this case is as follows: 

"A wrltten contract for the sale of real estate made and signed by an 
agent in his own name, and without dlscloslng hls agency or the name of his 
principal, is blndlng on and may be enforced by the principal. The agency 
and assent of the principal may be established by paroi eTidenco, Such con- 
tract satisûes the reg.uirements of the statute of frauds," 
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The second proposition laid down in this case is as follows: 

"It is no défense to au action to compel tlie spécifie performance of a con- 
tract required by the statute of frauds to be in writing that it is not signed 
by botli parties thereto ; it is sufficlent if it is signed by one of tlie parties 
to be charged, and is accepted by tlie other. Acceptance of the latter Is sliown 
by bringing suit upon it." 

See, also, Renwick v. Bancroft, 56 lowa, 527, 9 N. W. 367._ 

Egle V. Morrison was affirmed by the Suprême Court of Ohio with- 
out report. 73 Ohio St. 388, 78 N. E. 1133. As the Circuit Court af- 
forded the plaintiff the rehef which was sought, the Suprême Court 
could not hâve affirmed the case without affirming the proposition 
that the contract did not violate the statute of frauds. 

In the case of Mertz v. Hubbard, 75 Kan. 1, 88 Pac. 529, 8 L. R. 
A. (N. S.) 733, 121 Am. St. Rep. 352, the court refused to follow 
Walsh V. Barton, supra, on the ground that in the contract which 
was under considération there was an avowed agency with an undis- 
closed principal, and that, therefore, it appeared that the agent was 
not acting for himself but for another. For that reason the court re- 
fused to allow the principal to be identified by paroi, and held that 
Grafton v. Cummings, 99 U. S. 100, 25 L. Ed. 366, and other cases 
to the same effect, were controlling. But the court in the Mertz Case 
did not question the soundness of the rule that, where a contract was 
signed by compétent contracting parties who actually bind themselves, 
an undisclosed principal might be identified by paroi. 

While, as we hâve already stated, the interprétation by the Suprême 
Court of Ohio of the statute of frauds of that state is controlling upon 
us in a suit involving a contract for the sale of real estate, it will be 
profitable to consider and compare the case of Salmon Falls Manufac- 
turing Co. v. Goddard, 14 How. 446, 14 L,. Ed. 493, and Grafton v. 
Cummings, 99 U. S. 100, 25 L. Ed. 366. 

In the Goddard Case, the contract related to a sale of goods, but 
was controlled by the statute of frauds, which, in the state of Massa- 
chusetts, where the contract was made, provided that a party should 
not be charged "unless some note or mémorandum in writing of the 
bargain be made, and signed by the party to be charged thereby, or 
by some person thereunto by him lawfully authorized." The mémo- 
randum in this case did not, either in the body or the signature, con- 
tain the name of one of the parties, but was signed "R. M. M." and 
"W. G. G." R. M. M. was the agent of the manufacturing company. 
On page 454 of 14 How. (14 L,. Ed. 493) appears the following in the 
opinion : 

"Extraneous évidence is also admissible to show that a person whose name 
is aflîxed to the contract acted only as an agent, thereby enabling the princi- 
pal either to sue or be sued in his own name ; and this, though it purported 
on its face to hâve been made by the agent himself, and the principal not 
nanied. Higgins v. Senior, 8 Mees. & W. 834 ; Trueman v. Loder, 11 Ad. & 
Eli. 589. Lord Denman observed, in the latter case, 'that paroi évidence is 
always necessary to show that the party sued is the party making the con- 
tract, and bound by it ; whether he does so in his own name, or in that of 
another, or in a feigned name, and whether the contract be signed by his own 
hand (or that of an agent), are inquiries not différent in their nature from the 
question, who is the person who h.as just ordered goods in a shopî If he is 
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sued for the price, and hls identity made out, the contract is not varied by 
appearing to hâve been made by him in a name uot hls own.' " 

On page 455 of 14 How. (14 L. Ed. 493) appears the following: 

"Now, within the principles above stated, we are of opinion that the mém- 
orandum in question was a sufficlent compllance with the statute. It was 
compétent to show, by paroi proof , that Mason slgned for the firm of Masou 
& Lawrence, and that the house was actlng as agents for the plalntlffs, a Com- 
pany engaged in manufaeturing the goods whlch were the subject of the sale. 
* * * The mémorandum, therefore, contalns the names of the sellers and 
of the buyers." 

Mr. Justice Daniel, while dissenting from the judgment in this case, 
specifically concurred in the exposition of the law, as announced by the 
court on the statute of f rauds ; while Mr. Justice Curtis and Mr. Jus- 
tice Catron dissented from the opinion of the court in its construc- 
tion of the statute of f rauds in the respect just referred to. 

Grafton v. Cummings, 99 U. S. 100, 25 L. Ed. 366, involved the 
construction of the statute of frauds of New Hampshire, which pro- 
vided as follows: 

"No action shall be maintained on a contract for the sale of land, unless 
the agreement upon which it is brought or some mémorandum thereof is in 
writlug, and slgned by the p.arty to be charged, or by some person by him 
thereto authorized by writing." 

The syllabus in this case in full is as follows : 

"lu order to satisfy the requirements of the statute of frauds of New 
Hampshire, the mémorandum In writing of an agreement for the sale of lands 
which is signed by the party to be charged must uot only contaln a sufficlent 
description of them, together with a statement of the price to be paid there- 
f or, but in that mémorandum, or in some paper signed by that party, the 
other contracting party must be so designated that he cah be Ideutifled with- 
out paroi proof." 

'"' Certainly it would seem that this statement of the law was made 
necessary by the peculiar language of the New Hampshire statute. 
The instrument whereby one of the parties was charged, if signed by 
an agent only, would be insufficient to hold the principal unless accom- 
panied by a writing whereby the principal authorized the agent to sign 
the mémorandum for him. At page 111 of 99 U. S. (35 L. Ed. 366), 
the court, in referring to Salmon Falls Manufaeturing Co. v. Goddard, 
supra, says: 

•'lu that case Mr. Justice Curtis dellvered an able dissenting oi)inIon, in 
which Mr. Justice Catron and Mr. .Tustlee Daniel concurred. It niay be doubt- 
ed whether the opinion of the luajority in ail it says in référence to the use 
of paroi proof in ald of eveu mercantile sales of goods by brokers is sound 
law. It certainly furnlshes no rnle to govern us in the exiwsitlou of the 
Ktatutes of New Hampshire concerning contracts of sale of real estate wltbin 
ils own borders, where it conflicts with the décisions of the courts of that 
State on the subject. 

It cannot be said that the expression of the court in the opinion 
just quoted overrules thig law as laid down in the Goddard Case. The 
questions in the two cases were différent, and it was not necessary to 
overrule the earlier case in order to décide the later one. However 
that mày be, the rule laid down in the Grafton Case has no application 
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to this case, in conséquence of the différent phraseology of the statute 
of frauds of the two states. 

From a considération of ail thèse cases, the following déduction must 
be made: The statute of frauds of Ohio defines what is necessary as 
the basis of a suit in which may be decreed spécifie performance either 
to convey or to accept conveyance of land. Its scope is limited to 
that manifest purpose. If the contract is signed as the statute re- 
quires, it follows that either of the parties who signed it may be sued 
by the other. If one of the parties is in fact a mère agent of an un- 
disclosed principal, the question of agency is to be determined by the 
rules of law applicable to such a situation. Proof must be made of 
the agency, and what the nature of that proof must be dépends, not 
upon the statute of frauds, but upon the rules of law governing the 
sufïiciency of the proof of such agency. The form of this contract 
satisfied the statute of frauds. It is complète in its terms, as required 
by that statute. It is the basis of an action for spécifie performance, 

From this it follows that the judgment of the court below in sus- 
taining the demurrer to the bill must be reversed, and the case re- 
manded for further proceedings as the law may require. 



UNITED STATES v. WARFIELD et al. (two cases). 

(areuit Court of Appeals, Fourth Circuit. March 13, 1909.) 

Nos. 792, 793. 

PosT Office (§ 7*)— Postmasters— Liability on Bonds. 

A postmaster who, under instructions from the First Assistant Post- 
master General, given him under authority conferred by Kev. St. § 396 (U. 
S. Comp. St. 1901, p. 224), on the Postmaster General, and by the rules 
and régulations of the department delegated to the first assistant, appoint- 
ed a clerk and paid his salary from month to month from money of the 
government in his hands, receiving proper vouchers therefor, is not llable 
to the United States for the amounts so paid ont on his bond, conditloned 
that he would "faithfully discharge ail of the duties and trusts imposed 
upon him either by law or the rules and régulations of the Post Oiflce De- 
partment of the United States," although such clerk was not employed in 
his office, where he foUowed the instructions of his superior offlcer in good 
faith, without any knowledge of the place or nature of the clerk's employ- 
ment, and in the supposition that he was employed In the postal service, 
probably as a spécial or secret agent. 

[Ed. Note. — For other cases, see Post Office, Dec. Dig. { 7.*] 

In Error to the Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

The défendant in error Solomon Davles Warfleld was appointed Postmaster 
by Président Cleveland on May 9, 1894, and reappointed by Président McKlnley 
on May 6, 1899. He gave two bonds. The flrst was dated May 10, 1894, with 
the Fidelity & Deposit Company of Maryland and Edwin Warfleld as sureties; 
The second was dated March 10, 1899, with the Fidelity & Deposit Company of 
Maryland, Edwin Warfleld, and Henry A. Parr, as sureties. , The suit below 
was on the bonds thus exeeuted. Two sùlts were Instltuted, one on each bond, 
but they were Consolidated by agreement. 

fVoT otber cases see same topic & J numbsb In Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexes 
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The condition of each bond was as follows: 

"Now, the condition of tliis obligation Is such, that If the sald S. Davies 
Warfield shall faithfully dlscliarge ail the dutles and trusts imposed upon him, 
either by law or the rules and régulations of tjie Post Office Department of the 
United States, and shall perform ail of the dutles and obligations Imposed up- 
on and required. of him by law or the rules and régulations of the sald de- 
partment, in connection with the money order business, then this obligation to 
be vold ; otherwise of force." 

The condition of the bonds alleged to hâve been violated reads as follows: 

"That If the sald S. Davies Warfleld shall faithfully discharge ail of the 
dutles and trusts Imposed upon him, either by law or the rules and régulations 
of the Post Office Department of the United States • * • then the above 
obligation to be vold ; otherwise Of force." 

One of the dutles imposed upon the défendant in error as postmaster was 
the proper disbursement of funds placed in his hauds by the government. The 
substance of the allégation Is that the défendant in error, as postmaster, pald 
a salary for a certain tlme to one John W. Pettit, to wit, a salary of $600 per 
annum to him as clerlc f rom July 19, 1898, to September 22, 1899, and $1,500 to 
him as booklîeeper from September 22, 1899, to September 10, 1903, although 
no work was done by Pettit in the Baltimore Post Office for such salary. 

It appears: That John W. Pettit was placed ùpon the ellgible llst by ttj^ de- 
fendant in error as postmaster under the direction of the Post Office Depart- 
ment, and afterwards was appolnted to a clerkshlp under the civil service law 
also by the direction of the PdSt Office Department at Washington. That the 
appointée was assigned to dutles outslde of the post office at Baltimore, and 
the défendant In error was required by the department to pay ont of the funds 
in his hands the salary of the appointée, which was regulated also by the Post 
Office Department. That the défendant In error used the blanks which were 
required by the Post Office Department and entered the certificate which was 
necessary lu order to make the payments to the appointée regular, etc. 

John C. Rose, U. S. Atty.,, and Morris A. Soper, Asst. U. S. Atty. 
Edgar H. Gans and N. P. Bond (W. Irvine Cross, on the brief), for 
défendants in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
This case cornes before us on a writ of error to the court below. The 
plaintifï below instituted an action to recover a certain sum claimed to 
be due by the défendant below S. Davies Warfield on account of cer- 
tain money placed in his hands as postmaster at Baltimore, and which 
it is alleged was paid to one John W. Pettit without warrant of law. 

It- appears that the vouchers taken by the défendant in error at the 
time the disbursements were made by him were signèd by the clerk, 
and that in pursuânce of the same the money was actually paid to 
the clerk in each instance. The said clerk had been appointed on the 
authority of the First Assistant Postmaster General, who also made 
an allowance to the défendant in error for the payrfient of such sums 
to said clerk out of thé moneys appropriated by Congress for thç sup- 
port of the Post Office Departriient with which to pay said clerk. The 
défendant in error, as his bond required, was simply discharging his 
duty in the manner he was advised it was proper for him to do by his 
superior officer, and was ôbeying the régulations of the Post Office 
Department as his bond required him to do. There is no claim that 
the défendant in error fraudulently colluded with others to defraud 
the plaintiff, or that there was any conspiracy the object of whiCh was 
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to secure the paymetit of said sums to the clerk mentioned. Every 
dollar of the amount sought to be recovered was paid out, net simply 
with the knowledge, but by the direction, of the Post Office Depart- 
ment. 

Section 388 of the Revised Statutes (U. S. Comp. St. 1901, p. 218), 
among other things, provides that: 

"There shall be at the seat of gOTernment an Executive Department to be 
known as the Post Ofllce Department, and a Postmaster General, who shall be 
the head thereof . * * ♦ " 

Section 396 (U. S. Comp. St. 1901, p. 224) provides that: 
"It shall be the duty of the Postmaster General: First. To establlsh and 
discontinue post offices. Second. To Instruct ail persons In the postal service 
wlth référence to thelr duties. • • • Seventh. To superlntend the disposai 
of the moneys of the department. • * * " 

While thèse duties are imposed upon the Postmaster General, he 
does not, as a matter of course, perform ail such duties personally. 
He is authorized by law to appoint assistants, and thèse assistants are 
designated by him as chiefs of the several branches of the postal service 
subject only to the supervision and direction of the Postmaster Gen- 
eral, and by them the duties assigned are performed. However, their 
acts are the acts of the Postmaster General when confined within 
the scope of the duties assigned to them by their chief. Parish v. U. 
S., 100 U. S. 504, 25 L. Ed. 763. 

Among other things, the Postmaster General as the head of the 
Post Office Department promulgates certain rules known as "postal 
régulations." Postmasters are controlled by the Postmaster Général 
in accordance with thèse régulations and are instructed with référence 
to their duties through the First Assistant Postmaster General. It is 
provided by the postal rules and régulations with respect to the duties 
of the First Assistant Postmaster General as follows : 

"To this office is assigned the gênerai care of postoffiees and postmasters and 
their instructions. The adjustment of salaries of presidential postmaster and 
the considération of allowances for clérical hire, rent, fuel, light, furniture 
and miseellaneous expenditures." 

It should be borne in mind that the bond declared upon by: the 
United States in this case, among other things, contains a condition 
to the efïect that the obliger shall faithfully perform ail the duties 
imposed upon him by the rules and régulations to which we hâve just 
referred. Therefore the défendant in error, being a subordinate of 
the Post Office Department, was by the condition of the bond re- 
quired to obey the instructions and directions issued by his superiors. 

The Jearned judge who tried this case below, in discussing thiS' phase 
of the question, said: 

"But the numerous reported cases In whlch this law has been enforeéd as 
against parties receivlng money lUegally paid by a public officer do jioti cover 
a case In which innocently and in good falth a dlsbursing agent, upon an ap- 
parently lawful clalm and by direction of his superior offiçer charged wlth the 
duty of Instrocting him, makes a payment In good falth, out of moneys in hia 
hands whlch should properly and legally be applied to the payment of the 
clalm if it had no concealed élément of illegallty. I hâve not found a reported 
case in which an innocent dlsbursing agent has been held llable under sudi clr- 
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cumsttnces. It hardly seems that thç financial opérations of the government 
could go on if at the péril of refunding the money every subordluate was re- 
qulred to exercise his own judgment as to whether an apparently légal clalm 
whlch his superlor dlrected him to pay was to be pàid or net. ïhat the per- 
son wrongfuUy obtalnlng the money should be liable to ref und to the govern- 
fnetit, no matter by what. Innocent mistakè of lâw or fact he obtained it, is 
well settled as one of the risks of dealing wlth the government. * * * ]3vjt 
it would seem that the position of an innocent agent whô by direction disburses 
the government's money should be différent, and the responslbility, so far as 
liàbility for the disbursement is cotlcemed, should rest where the responslbility 
to décide Is placed by the rules and régulations established by law." 

This is an admirable statemetit ôf the law pertaining to this con- 
trovérsy» and is supported by numerous authorities, among others be- 
itig the case of United States v. Sinnott (C. C.) 36 Fed. 86, in which 
the coiirt said: .,. i, 

"And even If the disposition of the money received from the sale of lumber 
was a technical violation of section 86ÏT or 3618 of the Eevised Statutes (U. 
,S. Comp. St. 1901, pp. 2413, 2414), there is no prêteuse but that the défendant 
acted in good faith, and the Indians to whom the money really belonged had 
the beneflt of it, and therefore, upon anj' équitable view of the transaction, he 
Is entltlèd to be credited wlth the amouht." 

In the case at bar, although the appointée did not work in the post 
ofifîce at Baltimore, yet the whole transaction having been under the 
-authority of the Post Office Department and by its direction, and the 
money having been paid out and hohestly accounted for by the de- 
fendant in error, he should not be held liable to the government, al- 
though it should appear that appointée was not so engaged in the of- 
fice at Baltimore, or if, indeed, it be a fact, as alleged, that he was not 
engaged in government work at allj 

Among other things, an issue was submitted to the jury as to wheth- 
er the défendant in error acted innocently and in good faith and in 
reliance upon the instructions received from the Post Office Depart- 
ment in the payment of the sums to which référence has heretofore 
been made. In response to this issue the jury found that the de- 
fendant in error innocently and in good faith, and in reliance upon 
the letters of July 14, 1898, and of September 20, 1899, really believed 
that Pettit was performing postal services in somè capacity not in 
the Baltimore office. Thus it will be seen that the défendant in error 
at ail times acted strictly in accordance with the instructions received 
frôm his superior officer. It was as much his duty tO obey those in- 
structions coming from the Post Office Department as it was to obey 
any other instructions or régulations emanating from that branch of 
the government service. 

It is insisted by counsel for the plaintifï in error that the conduct of 
the post office officiais was improper. This may be true, but never- 
.'theless, under* the law, the Postmaster General, and the first assistant, 
acting under his directions, were charged with the administration of 
t^ié laws pertaining to , that departrnent, and it was in obédience to 
; the mandaté, of the First Assistant Postmaster General that the dé- 
fendant in error, acting as the disbursing officer of the government for 
the Post Office Department, disbursed the funds in his hands strictly 
iiri accbrdaiicé with thé directions of his superiôi' Officer. Therefore 
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the alleged misconduct of the officiais in the Post Office Department 
can hâve no bearing on the questions involved in this controversy. 

It is insisted that the défendant in error should hâve disobeyed the 
orders of the officiais of the Post Office Department. Such con- 
duct on the part of a subordinate would resuit in demoralization in 
the management of the affairs of the department, and, in this instance, 
would hâve subjected such officiai to removal from office for insub- 
ordination. 

Since the argument of this case our attention has been called to the 
case of the United States v. Arthur R. Moore (decided by the Circuit 
Court of Appeals for the Second Circuit) 168 Fed. 36. AVe hâve 
carefuUy considered the facts of that case and are of opinion that the 
ruling announced therein does not apply to the case at bar. There 
it appears that the party carried on the pay roU of the postmaster was 
assigned duty in one of the departments at Washington, and this 
was expressly prohibited .by Act Cong. March 15, 1898, c. 68, § 9, 30 
Stat. 317 (U. S. Comp. St. 1901, p. 3630), which reads as follows: 

"Sec. 9. Hereafter it shall not be lawful to détail clerks or other employés, 
paid from gênerai appropriations for the postal service, from any branch of 
said postal service, whether located at the seat of Government or elsewhere, 
to any of the offices or bureaus of the Post Office Department at Washington." 

It appears from the record that at the time Pettit was appointed 
the défendant in error had no definite knowledge that he was to be 
required to perform duties as a clerk in the department at Washing- 
ton. We infer from the évidence that the chief of the salary and al- 
lowance division had agreed to arrange for the employment of Pettit, 
but nothing was said as to where or in what place in the postal service 
he was to be assigned to duty. It is true that the défendant in error 
afterwards said that he assumed that Pettit was engaged in the per- 
formance of duties at the department at Washington, yet a careful 
examination of the testimony of the défendant in error shows that he 
had no knowledge as to where Pettit was performing service. The 
défendant in error in bis testimony in relation to this point, among 
other things, testified that : 

"At the time of the original appointment of Pettit or the original pressure 
Hamlet was the chief inspecter. The System Is under surveillance at ail times. 
You hâve the chief post office inspector who has charge of ail the post offices In 
the fleld. He was the Personal représentative of the Postmaster General, and 
he either examined niy office himself or had inspectors hère. From the top 
they had places where they would loolt down on the clerlis to see if they were 
performing their duties. The carriers had spotters ont to look after the'free 
delivery service, and witness did not know anything about it. This man might 
hâve been there on some secret work, and he was told he was not to coma to 
the office. The chief Inspector was présent, and he urged witness to save 
Pettit's eligibility and to put Pettit on the rolls." 

To require the défendant in error to refund the amounts paid out 
under the circumstances would be unconscionable, We are therefore 
of the opinion that the ruling of the lower court in this respect was 
proper. 

We hâve carefully considered the questions of law raised by the 
déclaration, pleas, demurrers, replications, and rejoiners; the resuit 
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being that we are in full accord with the rulings and instructions of 
the court below and do not deem it necessary to discuss them in détail. 

For the reasons hereinbefore stated, the judgment of the lower court 
is affirmed. 

Affirmed. 



^THE THRBB BROTHERS. 

THE CLARB. 

(Carcult Court of Appeals, Second Circuit Aprll 13, 1909.) ^ 

No. 221. 

1. CotLisiON (§ 90*)— Navigation Rt7i.es— Nabrow Channel Rtn,». 

Article 25 of the Inland navigation rules (Act June 7, 1897, c. 4, 30 Stat 
101 [U. S. Oomp. St. 1901, p. 2883]), which provides that "in narrow chan- 
nels évery steam vessel shall, when it is safe and practlcable, keep to that 
Bide of the fairway or mld-channel whlch lies on the starboard side of such 
vessel," is not an Inflexible rule, but only to be followed "vehen safe and. 
practlcable" ; and, where it is manlfest that an adhérence to It wlU pro- 
duce disaster, it is not only the right, but the duty, of the navigator to 
disregard it 

[Ed. Note.— For other cases, see Collision, Cent Dlg. § 183; Dec. Dig. 
i 90.»] 

a. Collision (§ 90*)— Navigation Rules— Naebow Channel Rule. 

Such rule applles to I-Iarlem river ; but when there is an ebb tlde settlng 
strongly against the Bronx shore at the bend below Eingsbrldge, whlch 
makes it dangeroua for a hawser tow golng up to pass the bridge on that 
elde, It Is justifiable for such a tow, as is customary, to keep to the left- 
hand slde of the river. Nor is a tug required to employ a helper, or 
dlvide her tow In order to avold dolng so, whlch would obstruet and de- 
lay navigation and Increase the danger of accidents. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 183; Dec. Dlg. 
i 90.*] 

8. Towaoe (ê 11*)— Collision Betwekn Tow and Beidge Abutment— Lia- 

BILITY OF TUO. 

A tug was proceedlng up the Harlem river wlth two tows on hawsers, 
and was keeplng on the Manhattan slde in order to pass under Klngs- 
brldge on that slde, on account of the strong ebb tide, whlch made it dan- 
gerous to take her tows through the other side. Before reaching the bend 
below the bridge, she blew two bend signais, to whlch she recelved no 
answer, and in rounding the bend, when for the flrst time she could see 
the channel under the bridge, a scow whlch had been lying at the bulk- 
head was shlfting her position and lay directly across the channel on that 
elde, wholly obstructlng it The tug stopped her englnes and maneuvered 
sklllfuUy, sceceeding in passlng the scow ; but one of her hawsers parted, 
and the forward tow struck an abutment of the bridge and was injured. 
Bcld, that the tug was not In fault for being on that side of the chan- 
nel, but that the fault was that of the scow, whlch was needlessly per- 
mltted to obstruet the channel in shlfting, and whlch should In any event 
bave heeded the tug's signais and walted until she had passed. 

[Ed. Note. — For other cases, see Towage, Cent Dlg. §§ 17-20 ; Dec. Dlg. 
§ 11.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The claimants of the tug Three Brothers appeal from a decree of the Dis- 
trict Court for the Southern District of New York holding the tug solely In 

*7or otlier ouei m* lame topic & l ndmbbb in Dec. ft Am. Dls«. 1907 to dat», tt Rep'r IndezM 
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fault for causing the scow Atlas, whieh was being tcwed by the tng, to collide 
with an abutment of Klngsbridge in the Harlem river. The damages to the 
lA.tlas were assessed at $1,184.15 and a decree was entered in her favor for 
$1,265.81. The pétition against the Clare was dlsmissed with costs. The 
facts are sufficiently stated in the opinion of the District Judge, reported in 
162 Fed. 388. 

Alexander & Ash, for the Three Brothers. 

Wing, Putnam & Burlingham (Charles C. Burlingham, of counsel), 
for the Clare. 

Foley & Martin (William J. Martin and James A. Nelson, on the 
brief), for the Atlas. i. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. At the point where the collision occurred 
there is a sharp bend in the Harlem river, the channel at 212th street 
being at right angles to the channel above Kingsbridge. At the time 
of the collision a strong ebb tide, running three miles an hour, was 
£etting on the Bronx shore. The navigable channel at this point is 
about 300 feet wide and on the Bronx side the Hudson River Railroad 
Company has built a sloping wall with large rough rocks under water 
for some distance out from the bulkhead line. In the center of the 
channel is an abutment upon which the double swing drawbridge rests. 

The testimony is practically uncontradicted that it is unsafe to take 
a west bound hawser tow on the northerly side of the center abutment 
when the ebb tide is setting strongly on the Bronx: shore. The danger 
of the tow striking the jagged rocks is so great that ail tows bound for 
the Hudson river navigate at this point when the tide is ebb on the 
Manhattan side. The District Judge who saw the witnesses so finds. 
He says: 

"Owing to the bend In the river from about north northeast to northwest, 
the ebb current sets strongly on the Bronx side of the river up to and beyond 
Kingsbridge. It was, therefore, unsafe for a hawser tow to be taken througU 
the opening on the Bronx side during the ebb tide, as such an attempt would 
probably resuit in the tow striking the shore or the bridge abutment on that 
side. It was usual for tows of such character to pass through the Manhattan 
draw and the proper course for that purpose was to keep on the Manhattan 
side of mid-ehannel and to pass the bulkhead about 100 feet away." 

' The Three Brothers made up her tow at the power house, the scow 
Atlas heavily loaded being placed next the tug and the scow Driscoll, 
being light, was placed close astern of the Atlas. The tug then round- 
ed to and proceeded up the river about 100 feet from the Manhattan 
bulkhead intending to pass the center abutment of the drawbridge on 
that side of the river. As soon as he got straightened out on his 
course, the master of the tug blew a long bend signal and soon after 
another signal of the same character. Neither was answered. Ow- 
ing to the sharp curve in the channel and obstructions along the bulk- 
head it was impossible for the master to see the channel under the 
bridge or the scows moored at the Manhattan bulkhead until he was 
approximately opposite of 219th street. This proposition can be 
easily demonstrated by placing a straight edge on the chart, Exhibit A. 
When the master of the tug first saw the Clare she had swung out 
from her dock directly across the channel he was intending to take. 
170 F.— 4 
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It was then too late to maneuver so as to avoid disaster. Had he at- 
tempted to pass on the Bronx side, assuming he could hâve cleared the 
Clare, he would inevitably hâve swung the tow upon the rocks, if he 
had kept on he would hâve collided with the Clare. That his seaman- 
ship in this extremity was skillful is demonstrated by the resuit, as 
he succeeded in clearing the Clare and would probably hâve cleared 
the abutment had not his hawsers parted, permitting the Atlas to drift. 
The District Judge after examining the maneuvers of the tug in 
détail exonérâtes her from every charge of fault save one — that she 
was navigating on the wrong side of the river in violation of article 
25 of the inland rules. 30 Stat. 101 (U. S. Comp. St. 1901, p. 2883). 
This rule is as follows : 

"In narrow channels every steam vessel shall, when it Is safe and practlca- 
ble, keep to that side of the fair way of mid-ehannel whlch lies on the star- 
board side of suoh vessel." 

Undoubtedly the Harlem river is a narrow channel and the rule, 
generally speaking, is applicable thereto but the rule must be construed 
in the light of common sensé. Its purpose is to prevent collisions not 
to produce them. It is not an inflexible rule to be followed in ail 
cases, and, where it is manifest that a blind adhérence will produce 
disaster, it is not only the right but the duty of the navigator to dis- 
regard it. The rule so states explicitly. It must be followed only 
"when it is safe and practicable." 

In the présent instance we think it would hâve been both unsafe and 
impracticable to hâve followed it. It will probably be conceded that if 
a wreck, sand bar or sunken rock obstructs the starboard side of 
a channel, the navigator may take the port side. The situation dis- 
closed by the proof differs only in degree from the one supposed. 
When the tide is running strong ebb the rocky shore at the convex of 
the bend is as much to be dreaded as a lee shore by a disabled ship. 
The danger was generally recognized and there was an understanding 
among rivermen that westward bound tugs should take the port side 
at this particular bend when the set of the tide required it. 

The suggestion that the tug should hâve employed a helper or taken 
the boats through, one at a time, alongside imposes too heavy a 
burden upon navigation. Besides, it may well be doubted whether 
such a rule if established will not resuit in more accidents than the 
custom which now prevails. It will increase threefold the trips of 
the tugs around the bend, it will compel the tug to stop, dismember 
the tow, fihd dockage for one of the barges, lash the other barge along- 
side, leave her at some dock west of the bend, return for the other 
barge and reassemble the tow. It were strange if ail this did not 
resuit in many disasters besides the delay, annoyance and expense sure 
to follow. 

The narrow channel rule was intended to apply to tows made up in 
the ordinary way; a construction which disorgartizes the towing Sys- 
tem of a given locality and makes compliance with the rule so onerous 
as to be prohibitory should be avoided if possible. We think it much 
safer to regard this dangerous bend, when the ebb tide is running, as 
an exception to the rule. Steam vessels approaching the bend should 
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Sound the usual signal and vessels obstructing the channel sliould give 
timely warning of their présence. 

That the Clare was responsible for the colHsion we cannot doubt. 
She was lying at the bulkhead near the bridge. Outside of her was 
a loaded scow and in order to get the latter to the dock it was neces- 
sary to shift the Clare but this could hâve been done without permit- 
ting her to project more than 60 feet into the channel. She was 100 
feet long and when seen by the approaching tug her bow was 35 feet 
from the loaded scow and her stern out beyond the center of the river, 
at least 150 feet from the bulkhead. The Manhattan draw was thus 
completely blocked while she remained in this position. 

As we hâve said the mère shifting of her berth did not require her 
to swing across the channel but, assuming that it did, it was clearly 
her duty to give notice of such a dangerous maneuver. The place 
where she lay could not be seen by vessels approaching from either 
direction. Tugs and tows from the Hudson concededly were required 
to pass through the Manhattan draw and yet, without a word of warn- 
ing, this unwieldy scow was permitted to drift out on a fast running 
tide directly across the course of vessels navigating the river. 

The master of the Clare knew or should hâve known the condi- 
tions prevailing at this point and if he had not men enough to shift 
the Clare without permitting her to become a menace to navigation 
he should hâve given warning to approaching vessels or taken meas- 
ures to ascertain that the river was clear before undertaking a maneu- 
ver so hazardous. Those on the Clare should hâve heard the two 
bend signais which the District Judge finds were given and suspended 
opérations until the tug and tow had passed. 

Having received no warning the master of the tug was justified in 
proceeding; he had no reason to expect that a helpless scow would be 
permitted to drift across his course. The moment he perceived the 
danger he acted promptly and efficiently and we agrée with the Dis- 
trict Judge in thinking that the navigation of the tug was free from 
fault. We cannot avoid the conclusion that the action of the Clare 
in obstructing the channel was the proximate cause of the collision. 

The decree of the District Court is reversed with costs to the Three 
Brothers against the Clare and the cause is remanded to the District 
Court with instructions to enter a decree dismissing the libel as against 
the Three Brothers with costs and for damages and the costs of the 
District Court in favor of the libelant and against the Clare. 
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SIMPSON COUNTY v. WISNBR-COX LUMBER & MFG. CO. 

(Circuit Ourt of Appeals, Fifth Circuit. May 10, 1909.) 

No. 1,812. 

1. Public Lands (§ 55*)— School Lands—Leases— Instruction— What Law 

GOVEBNS. 

Whether leases of school lands In Mississippi for 99 years create a lease- 
hold estate, or a determinatile fee, or some estate greater than a lease- 
hold, must be determined by the law of Mississippi, as enunclated by her 
hlghest judiclal tribunal. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dlg. § 55.*] 

2. Public Lands (§ 55*)— School Lands— Leases— Riqhts or Lessee— Cuttino 

TiMBEE. 

TJnder the law of Mississippi, a lease of school lands for 99 years créâtes 
In the lessee but a leasehold estate, conferring on him only the right to 
eut timber for estovers or to clear the estate for cultlvation, and not mere- 
ly for the sale thereof . 

[Ed. Note.— For other cases, see Public Lands, Dec. Dlg. § 55.*] 

Appeal from the Circuit Court of the United States for the South- 
ern l5istrict of Mississippi. 

This Is a suit in equity, brought In the chaneery court of Simpson county, 
Miss., by Simpson county agalnst the Wlsner-Cox Lumber & Manufacturlng 
Company, a corporation under the laws of lowa. 

The material averments and the prayer of the bill are as foUows: 

"That défendant was organized and Incorporated for the purpose of buying 
large tracts of timber lands, and for the purpose of operatlng saw and planing 
mlUs, with which to manufacture iilto lumber ail timber that might be pur- 
chased by it. That in pursuance to the avowed purpose of its organization, as 
aforesald, the défendant bas purchased large tracts of timber and timber lands 
in varions countles in South Mississippi. That the sald défendant Is possessed 
of an unexpired lease for 99 years in and to the foUowing described land, slt- 
uated in the county of Simpson and state of Mississippi, ta wit; [Hère follows 
a description of parts of section 16, township 1, range 1 E.] 

"Said lapds are what are known as 'school lands,' and the fee-simple title to 
sald lands is in the state of Mississippi, in trust for the Inhabitants of the 
townshlps of sald county of Simpson. That a number of years ago the county 
of Simpon leased sald lands to sundry and divers persons for a term of 99 
years, and sald leases were duly executed in favor of sald parties to run for 
periods of 99 years ; said leases being of varions dates and expiring at various 
times In the future, the date of expiration in every case belng 99 years from 
the date of the lease. That the parties who leased said lands conveyed thelr 
unexpired leases to sundry and divers parties, and by mesne conveyanees the 
title to the unexpired terms of said leases was conveyed to the said défendant, 
and said défendant is now the assignée of said leases. Défendant claims to 
own said lands in fee simple and upon other terms than that of a lease to 
expire at a flxed date, wlth absolute reversion to the state of Mississippi, In 
trust, and it claims ail the rights of an owner In fee simple In sald lands. 

"Complalnant further states that sald lands are now covered with a very 
fine growth of yellow plne timber of great value, and défendant claims that 
by virtue of the asslgnment to it of the unexpired leasehold interests in said 
lands for a term of 99 years It has the right to eut ail of the timber standing 
on said lands for the purpose of manufacturlng the same into lumber ; and 
complalnant states and charges that défendant threatens at an early date to 
eut ail the timber standing on ail of the lands aforesald, and manufacture the 
same into lumber, and complalnant says that, unless restralned by this hon- 
orable court, the défendant will carry its threat into exécution, and wlll eut 

*For other cases see same topic & § mvmbeb In Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the tlmber standing on eald lands, and wUl convert the same to Its own use and 
for its own mère profit. 

"Oomplalnant further States and charges that défendant clalms the right 
to eut ail the tlmber from sald lands and manufacture the same Into lumber, 
not for the purpose of clearing the same for cultlvatlon, or for the purpose of 
obtaining reasonable estovers therefrom, but for his own mère profit, the de- 
fendant dalming that it has ail the rlghts In said tlmba: of an owner tn fee 
simple ; and it is the avowed purpose of the défendant to eut and manufacture 
into lumber ail the pine tlmber now standing on sald lands, and nnless re- 
stralned by this honorable court, défendant will carxy its avowed purpose into 
exécution, and will in the near future dénude said land of ail its standing 
tlmber, in wanton disr^ard of the rights of the complalnant, and thus worlc 
a lasting Injury to the freehold and Irréparable damage to the complalnant, 
the inhabltants of said townships, and the state of Mississippi. 

"Oomplalnant States and charges that the pretended claim of the défendant 
to own the tlmber standing on said lands in fee simple, and the pretended clalm 
of défendant that it has a right to eut ail of the tlmber standing on said lands, 
the same as an owner in fee simple, casts a doubt, eloud, and suspicion upon 
the title of the complalnant and the state of Mississippi to sald lands and the 
timber standing thereon. 

"Complalnant says that, if the défendant aequired any title to the tlmber 
standing on said lands by virtue of the transfer to it of the leases aforesaid, 
it aequired no right to eut the timber from said lands, except for reasonable 
purposes of eultivation and for reasonable estovers ; and the clalm of défend- 
ant that it has a right to eut more timber than is necessary for reasonable pur- 
poses of eultivation and for reasonable estovers is unfounded, and to that ex- 
tent casts a doubt, eloud, and suspicion upon the title of complalnant and the 
Btaïe of Mississippi in said lands and the timber standing thereon. 

"Complalnant deraigns its title to said lands and the timber standing there- 
on as foUows: 

"By the fifth clause of the articles of agreement and cession between the 
United States and Georgla, the lands ceded by that state to the United States, 
ncludlng the présent state of Mississippi, were to form States, and t» be ad- 
mltted to the Union upon the same conditions and restrictions, and with the 
same privilèges and hi the same manner, as provided by the Ordlnance of 
July 13, 1787, for the government of the Northwest Territory. Under sald ordl- 
nance, and pursuant to uniform publie policy, the slxteenth section lands in 
every townshlp in ail the new states admitted to the Union were appropriated 
for school purposes. By the twelfth section of the aet of Congress of March 3, 
1803 [2 Stat. 234, e. 27], providing for a survey and sale of the public lands 
in the state of Mississippi territory, ail sixteenth sections were reserved In 
each townshlp for the support of sehools within the same; and complalnant 
says that upon the admission of the state of Mississippi to the Union the title 
to said lands aforesaid vested in the state of Mississippi, in trust for the In- 
habitants of said townships, in aecordance with the provisions of sald acts of 
Congress. 

"Complalnant further states that under the provisions of chapter 123 of the 
Anuotated Code of Mississippi of 1892, the jurisdiction and control of ail six- 
teenth section lands in the state of Mississippi were vested In the several coun- 
ties of the statè, and that by virtue of the provisions of said chapter the juris- 
diction and control of the aforesaid deserlbed lands in Simpson County were 
vested in the complalnant, and the provisions of the Code of 1893 on the sub- 
jeet of sixteenth section lands hâve been re-enacted in the Code of 1906. * • « 

"The premises consldered, complalnant prays that the défendant may be 
summoned by proper process to plead, answer, or demur to this blll, but not 
under oath, and answer under oath being herëby waived, and that upon final 
hearing the legallty of the claim of défendant to own said lands and the tim- 
ber standing thereon In fee simple may be tested, and that the pretended claim 
of défendant that it has ail the rights of an owner In fee simple to sald lands 
and the tlmber standing thereon may be canceled as casting a doubt, eloud, 
and suspicion upon the title of complalnant and the state of Mississippi to 
sald lands and the tlmber standing thereon, and that the pretended claim of 
the défendant to the right to eut any more timt>er from sald lands than may 
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bie necessary f or the purpbses of Téasouable cultivatlon and for reasonable 
estovers may be canceîed, as castlng a doubt, eloud, or sjispicion upon the tltle 
of eomplalnant ànd the state of Mississippi to said lande and the tlmtier stand- 
ing thereon, and that défendant may be perpetually enjolned froiu cuttlng the 
tlmber from said lands, except for bona flde purpoaes of cultivatlon and for 
reasonable estovers; andi if mlstakeh to the relief prayed for, then eomplaln- 
ant prays for such othèr.further, and; gênerai relief as it may be entltled to 
in the ^remises, and as to the court may seem meet. and proper. And as In 
duty bound your complainant wlU ever pray," etc. , . 

On pétition of the défendant the cause was duly removed tO; the Uuited 
States Circuit Court. The défendant filed a dlsclaimer and demurrer. It dis- 
clalmed to hold the lahds otherwiae than under the grants described In the 
blU. It demurred, alleglng inany grounds of demurrer, among them : (1) That 
there was no cause of action In the eomplalnant ; (2) that the blll does not show 
there Was no rlght' in the respondent to eut the timber ; and (3) that under the 
lease and the statutes of Mississippi the lessee acqulred the whole estate In 
the land durlng the perlod of 99 years. 

The Circuit Court su^tained the demurrerand dismlssed the blll. The eom- 
plalnant appealed, and assigns that the court.erred in dismisslng the blll. 

R. V; Fletcher, Atty. Gen., and R. P. Willing, for appellant. 
Garner Wynn Green and Marcellus Green, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge (after stating the facts as above). This 
is a billto en join the défendant from cutting and rehioving for com- 
mercial purposes ail the timber from parts of a sixteenth section. 
The bill shows that the défendant holds the land as assignée of a lease 
for 99 years. The lease was made by authority ôf a statute of the 
statè of Mississippi. It is âlleged that the défendant claims to hâve 
the right to dénude the land of ail its growing timber; that, in fact, 
it. claipjs to be, by virtue of the lease, the owner of the land in fee. 
The demurrer is on the ground that under the lease the lessee ac- 
quired the whole estatè in the lând during the period of 99 years. 
The position of the défendant by the demurref is that, admitting the 
allégations of the bill to be true, it has the right to eut and sell ail the 
timber growing on the land, although such action would work a last- 
ing irijùry to the freehold and irréparable damage to the complain- 
ant." , 

The controlling question in the case îs whether the defendant's 
estate itithe land is a leasehold estate, or a determinable fee, or some 
estate g'reater than a leasehold estate. If it is decidèd to be a lease- 
hold èstàté, then the next and only other question is! Poes the doc- 
trine of waste, as betweçn lessor and lessee, prevail in Mississippi? 

This brièf statementof the case, without referring to the more 
elabofaté avernients of the bill, shows thàt the questions raised in- 
volve the construction of a contrâct madè by authority of a Missis- 
sippi statute in relation to reai estate sitùated in the ?tâte of Missis- 
sippi. 

It is a prînçiple firmly establishéd that the fedefal courts will follow 
the construction given to thé statuteg. of a state by the highest judici^I 
tribunal of; such state (Leffingwell v. Warren, 3 Black, 599, 603, 17 
h. Ed. 361; Joseph Dixon Crucible Company v. Paul [C. C. A.] 
167 Fed. 784, 78S) ; and it îs equaliy Well settled that to the law of 
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the State in which the land is situated we must look for the rules 
which govem its descent, aliénation, and transfer, and for the effect 
and construction of wills and other conveyances (Clarke v. Clarke, 
178 U. S. 186, 191, 20 Sup. Ct. 873, 44 L. Ed. 1028). The mère state- 
ment of the case shows that it must be governed by the laws of 
Mississippi. It would be intolérable to hâve one rule prevailing in 
the State courts and another in the fédéral courts as to the construction 
of State statutes and leases of real estate situated in the state. It is 
fundamental that the construction placed on a state statute by the 
state's highest court is looked on by a fédéral court as a part of the 
statute itself, and that the laws of the state, as expounded by its 
court of last resort, constitute the law of the land as to the convey- 
ance, lease, and titles of real estate situated within the state. We 
hâve, therefore, only to look to the laws of Mississippi to see if the 
two questions involved in this case hâve been settled by them. 

In 1901 the Suprême Court of Mississippi decided a case which in- 
volved a lease like those in question hère. It was an action of replevin 
for logs eut from section 16, township 15, range 3 E., in Warren 
county. The lessees held the land under a lease for 99 years, dated 
in January, 1834. The case involved the right of the lessees to eut 
and sell the timber growing on the land. The doctrine settled by the 
décision was that the tenant of a particular estate may eut timber for 
cstovers and for clearing the estate for cultivation, so long as he 
leaves sufficient timber for permanent use and enjoyment of the in- 
heritance, "but cannot eut the timber merely for the sale thereof." 
Warren County v. Gans, 80 Miss. 76, 31 South. 539. This case stood 
unquestioned till May 7, 1906, when an opinion was handed down by 
the same court expressly overruling it, and holding that waste could 
not be predicated upon the fact that a lessee for 99 years denuded 
a sixteenth section of ail of its timber. The opinion was written by 
Calhoon, J., and the conclusion was concurred in by Truly, J., on the 
ground that the lessee for 99 years held an estate which was "in- 
tended to operate as a fee determinable at the end of 99 years." 
Whitfield, C. J., dissented. This décision never became the law of 
the state, and, in fact, never became the law of the case in which it 
was announced. Rule 10 of the Suprême Court of Mississippi pro- 
vides that: 

"ïhe court will. at aiiy time cluring tlic tenu at wlilch a judgiuent Is ren- 
(lered. conslder a written suggestion of error of law or fiiet thorein, aud wUl 
take such action as may seem proper." 70 Jliss. xxU (préface), 13 Soutli. vl. 

A written "suggestion of error" was made under this rule, and, on 
a rehearing, the iinal décision of the court was annovmced on Novem- 
ber 26, 1906. The opinion of the court was delivered by Mayes, J. 
(who succeeded Truly, J., whose term had expired), and concurred 
in by a separate opinion by Whitfield, C. J. The effect was to rein- 
state the doctrine announced in Warren County v. Gans, supra. It 
was held that a lease, like those described in the bill in the instant case, 
is governed by the principles governing estâtes for years, and gives 
no right in the fee, and that, in the absence of a stipulation in the 
lease to the contrary, the lessee of sixteenth section lands for 99 
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yéatrs has no right to eut the timber for sale beyond his right as a 
tenant for years, and that if such lessee eut the timber, and carried 
it away to be manufaetured into lumber and sold, and not for the 
purpose of clearing the land for cultivation, sueh lessee would be 
liable for waste. We eontent ourselves with referring to the very 
able and elaborate opinions of Whitfield, C. J., and Mayes, J., as 
stating the laws of Mississippi on the questions involved. Moss Point 
Lumber Company v. Harrison County, 89 Miss. 448, 42 South. 290, 
296, 302, 873. 

We find nothing in the previous décisions of the Suprême Court 
of Mississippi that cannot be reconciled with the final décision of the 
court in Moss Point Lumber Company v. Harrison County, supra. 
Our attention is called to several cases claimed to be in conflict with 
this conclusion ; but they are ail referred to and explained to our 
entire satisfaction in the two opinions which we hâve cited as con- 
trolling. 

There is nothing in the averments of the bill or in the record as now 
presented to take the case out of the gênerai rule requiring this court 
to be governed by the décisions of the state court of last resort. 

The decree of the Circuit Court is reversed, and the cause remand- 
ed, with instructions to overrule the demurrer, and for further pro- 
ceedings in conformity to the opinion of this court. 



SIMPSON COUNTT v. COX et al. 
(Circuit Court of Appeals, Fifth Circuit. May 10, 1900.) 
- Nos. 1,813-1,816. 

Appeals from the Circuit Court of the United States for the Southern Dis- 
trict of Mississippi. 

Action by Simpson County agalnst Arthur J. Cox and another. Witli this 
action haVe been Consolidated in this court actions brought by Simpson County 
against the Forest Products & Manuf acturing Company, agalnst the Green Bay 
Lumber Company, and against Eastman, Gardiner & Co. 

R. V. Fletcher, Atty. Gen., and R, P. Willing, for appellant 
Garner Wynn Green and Marcellus Green, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. Thèse cases involve the same questions decîded 
in Simpson County v. Wlsner-Oox Lumber & Manufacturing Co. (whlch has 
just been decided) 170 Fed. 52. For the reasons there stated, the decree of 
the Circuit Court In each of thèse cases is reversed, and each cause Is remand- 
ed, with instructions to overrule the demurrers and to proceed further in con- 
formity to the opinion of this court ; and in each case it is so ordered. 
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SHAOKLETON et al. v. BAGGALEY et al. 

(Circuit Court of Appeals, Xlnth Circuit. May 10, 1909.) 

No. 1,674. 

1. Equitt (§ 145*) — Biix— Double Aspect. 

A bill may be orlpnally framed wlth a double aspect, or may be so 
amended as to be of that character, If the alternative case stated is the 
foundatjon for the same relief. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. § 339; Dec. Dig. § 
145.*] 

2. Equitt (§ 152*) — Pleading — Exhibits— Effect. 

Complalnants alleged that they were employed to provide materlals 
and labor to construct a snielter, the reasonable value of the work per- 
formed and materlals furnlshed, but referred to a notice of a mechanic's 
lien and a written eontract under which the work wsls done, which vi^ere 
attached to the bill as exhibits, which eontract contained an express 
waiver of a right to a lien. Held, that the written eontract so made a 
part of the bill controlled the allégations thereof, and hence the cause 
of suit stated was net a quantum meruit but an express eontract. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. § 385 ; Dec. Dig. § 
152.*] 

3. EsTOPPEL (§ 92*) — Equitable Estoppel— Acceptance dp Benefits— Con- 

TBACTS. 

Where complalnants, who had agreed to construct a smelter under an 
express eontract by which they had waived their right to a lien, claimed 
that the eontract had been rendered void by defendant's fraud, but there 
was nothlng to show when the fraud was discovered and that it had not 
been waived by the notice of lien, which was an express affirmation of 
the eontract, claimants could not clalm that they were absolved from the 
eontract waiver of lien and at the same time sue in equlty on the eontract 
and notice of lien to foreclose the same. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. § 261; Dec. Dig. 
S 92.*] 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

R. L. CHnton, for appellants. 

J. Bruce Kremer, L,. P. Sanders, and Alf. C. Kremer, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GIIvBERT, Circuit Judge. The appellants filed a bill in the court 
below to foreclose a mechanic's lien. The bill in form states two 
causes of suit, both, however, arising out of one transaction, and there 
is but one prayer for relief. In the first cause of suit, it is alleged that 
on April 9, 1903, the appellants, as original contractors, entered into 
a eontract with the appellees for the construction of a smelting plant, 
a water tank, -"^d boiler stacks; that the eontract was performed; that 
the eontract price was $95,500 ; that the appellants furnished extras 
at the instance of the appellees in constructing said smelting plant, 
which were necessarily used therein, to the total amount of $12,818.17 ; 
that there has been paid on account of said eontract and extras $91,- 
102.87, leaving a balance due of $17,215.31 ; that on January 14, 1904, 

*For other cases see same topic & § number in Dec. & Am. Dîgs. 1907 to date. & Rep'r Indexes 
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the appellants recorded their notice and claim of lien against said 
property, a copy of which is made an exhibit to the bill, as is also a 
copy of the contract. The bill proceeds to allège that, while appel- 
lants were perfôrming the contract, the appellee Baggaley fràudulentiy 
caused certain material altérations in the plans and spécifications to 
be made clandestinely, which plans and spécifications he retained in 
bis possession, whereby there was added to the structure a dormer ex- 
tension at a cost to the appellants of $250, and an additionalheight of 
eight inches to the concrète foundation of the building at a cost of 
$1,000; that Baggaley refused to permit the appellants to inspect or 
to hâve the possession of the plans and spécifications; and that by 
reason of said fraudulent altérations of the plans and spécifications 
80 made without the knowledge or consent of the appçllants, the con- 
tract was rendered wholly void, and the appellants were wholly dis- 
charged from ail obligations arising therefrom. Kor the second cause 
of suit it is alleged that about April 9, 1903, the appellants were em- 
ployed by the appellees to provide material and perform the work of 
construction of a smelter, etc.; that they did furnish said material 
and perform said work, according to plans and spécifications furnish- 
ed by the appellees, and furnished extra material and work which 
went into the construction thereof ; that the reasonable value of said 
work and material is $108,318.97, on which there has been paid $91,- 
102.87, leaving a balance of $17,315.31 still due the appellants; that 
within 90 days after the completion of said buildings, to wit, on Jan- 
uary 14, 1904, the appellants duly recorded a notice of lien for their 
said material so furnished and work so performed, a copy of which 
notice is made an exhibit to the bill. The bill also makes an exhibit 
of the contract of April 9, 1903, and sets forth the same allégations 
of altérations of the plans and spécifications as are set forth in the 
first cause of suit, and allèges that thereby the contract wag rendered 
void. A demurrer was interposed to the bill : Pirst, for want of juris- 
diction of the cause of suit ; second, because it appears upon the face 
of the bill and the contract that the appellees were not entitled to in- 
stitute the suit; and, third, for want of equity. The demurrer was 
sustained on the ground that by the terms of the contract, the appel- 
lants had expressly stipulated to waive a lien on the property. The 
appellants declining to amend, the bill was dismissed. 

It is the contention of the appellants that the bill is framed with a 
double aspect, upon one of which, at least, they are entitled to the 
relief which is prayed for. In Shields v. Barrow, 17 How. 144, 15 
L. Ed. 158, it is said : 

"A bill may be orlginally framed wlth a double aspect, or may be so amend- 
ed as to be of that eharacter, but the alternative case stated therein must be 
the foundation for precisely the same relief." 

But, although the bill in this case is in form ostensibly framed with 
a double, aspect, it in fact présents but one cause of suit, a suit in 
equity to foreclose a mechanic's lien based upon a written contract. 
The appellants contend that, while in one cause of suit they seek to 
foreclose a lien based upon an express contract, in the other they seek 
to foreclose a lien based upon a quantum meruit; but upon an ex- 
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amination of the bill it will be seen that this is not so, and that no 
cause of suit is stated upon a quantum meruit. It is true that in the 
second cause of suit the appellants attempt to say that they were em- 
ployed to provide the materials and to do the work for the construc- 
tion of a smelter, and that they allège the reasonable value of the work 
which they performed; but they make exhibits of the notice of lien, 
and the written contract under which the work was done. The writ- 
ten contract so made a part of the pleading controls and interpréta 
the allégations of the complaint, and it shows that the cause of suit 
was not upon. a quantum meruit, but upon an express agteement, so 
that in substance both causes of suit are the same. They are both 
brought upon the contract, and yet in both it is alleged that the con- 
tract was rendered void by the fraud of the appellees. It is not shown 
when this alleged fraud was discovered. For ail that appears to the 
contrary, it may hâve been known before the work so alleged to be 
fraudulently interpolated was done. If so, the altérations were as- 
sented to by the notice of lien, for the notice is an express affirmation 
of the contract. How can the appellants enforce a mechanic's lien for 
work and services performed under a contract and under a notice of 
lien which was filed under the contract, and at the same time allège 
that the contract was void? They deny that it is the purpose of the 
suit to rescind the contract. They admit that they entered into an 
agreement to waive a mechanic's lien. The évident purpose of alleg- 
ing that the contract is void is to obviate the efïect of that agreement. 
The argument is that the fraud practiced by the appellees, no matter 
when it was discovered, absolves the appellants from their obligation 
to file no lien, but leaves the contract intact in other respects. The 
proposition cannot be sustained. If the allégations of fraud are true, 
the appellants were thereby defrauded in the sum of $1,250. For this 
they had their remedy by an action for damages. They cannot, in a 
suit brought in equity to foreclose a mechanic's lien under a contract 
and a notice of lien afifirming the contract, allège that, by reason of 
fraud discovered, we know not when, the contract or any part of it 
was rendered null and void. Long v. Cafifrey, 93 Pa. 536 ; Brezenski 
V. Neeves, 93 Wis. 567, 67 N. W. 1125 ; Pressed Brick Co. v. Barr, 
76 Mo. App. 380; Pinning v. Skipper, 71 Md. 347, 18 Atl. 659. In 
the case last cited, the court said : 

"If a party expressly contracts that he will not do a certain thing, or will 
not set up a certain claim against tlie other coutracting party or his property, 
by resort to a certain process, it seems to us a légal anomaly to say that he 
can go on and do the thing, or avail himself of the forbidden process because he 
has a grievance against such other party on some other ground, or a claim 
which he can enforce against hlm by a différent suit or process." 

The decree is aflSrmed. 
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[V7ALSH et al. v. TWEEDIB TRADING CO. 

THE HERM. 

, (Olrcult Court of Appeals, Second Circuit AprU 13, 1909.) , 

Nos. 234, 235. 

Shipping (5 46*)— Chaeteb Pabtt— Constbuotion— Optionai, Eimplotmenï of 
Vessel. 

A charter of a steamship "for one round trlp to west coast of South 
America. Charterers hâve the option of employlng the steamer In gênerai 
trade for the perlod of about three months up to flve months, but In any 
event not to exeeed flve months" — gave the charterers the option of a 
round trlp to the west coast without limitation of time, or of uslng the 
vessel In gênerai trade not to exceed flve months, and thelr use of her In 
Buch trade for some three months was an élection, and they were not then 
entltled to send her to the west coast, which would requlre a longer tlme 
than flve months in ail. , 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. §§ 171-176; Dec. 
Dig.S46.»l _ ^^. . ,. . _ 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 152 F'ed. 276. 

The decree in the flrst suit awarded to the agents of owners of the steam- 
ship Herm balance claimed to be due for hlfe of the steamer. The decree in 
the second suit dlsmlssed the llbel of the charterer, Tweedle Trading Company, 
brought to recover damages for alleged breach of charter party. The appel- 
lant does not dispute the amount of hire decreed, but dénies Its llablUty there- 
for. The opinion of the District Judge is found in 152 Fed, 276. 

R. J. M. Bullowa, for appellant. 

J. Parker Kirlin and Russell T. Mount, for appellees,^ 

Before LACOMBE, WARD, and NOYES, Circuit Judges. ^ 

LACOMBE, Circuit Judge (after stating the facts as above). The 
questions raised by thèse appeals deal with the construction of a char- 
ter party and its application, as construed, to the facts of the case. 
The charter party is, as usual, a printed form, with blanks which hâve 
been filled in to express the intentions of the parties. After a récital 
of the names of the parties and a description of the vessel, the charter 
party — 

"witnesseth, that the sald owners agrée to let and the said charterers agrée to 
hire the sald steamship from the tlme of delivery Jor one round trip to west 
coast of South America. Steamer to be placed at the disposai of the char- 
terers at a port in U. S. north of Hatteras or Savannah or Fernandlna at char- 
terers' option, in such dock or at such wharf * • • as the charterers may 
direct [hère follow the usual provisions as to readlness to reçoive cargo, sea- 
worthiness, complément of offlcers and crew], to be employed in carrylng law- 
ful merchandlse • * • between safe port and/or ports in Brltlsh North 
America, and/or United States of America, and/or West Indles, and/or Cen- 
tral America, and/or Carlbbean and/or Gulf of Mexico, and/or South America, 
and/or Europe, and/or Afriea, and/or Asla, and/or Australla, exeludlng River 
St Lawrence from Oct Ist to May Ist • * * and ail unsafe ports, as chap> 
terers or thelr agents shall direct." 

*For other owei see aam« topic & i numbbb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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The words italicized above are typewritten in a blank space. There 
is also at the foot of the document, just before signatures, another 
typewritten clause dealing with the employment of the vessel. Coun- 
sel for owners suggests that it was placed there because there was no 
room for it in the earHer blank, and that it should be transposed to 
the place where it properly belongs. This seems reasonable, and will 
bring the provisions as to employment of the vessel into juxtaposition 
in the same paragraph. When this is done the paragraph after the 
words "f rom time of delivery" reads : 

"For one round trip to west coast of South America. Charterers hâve the 
option of employlng the steamer in gênerai trade for the period of about three 
(3) months, up to five (5) months, but in any event time not to exceed 5 months, 
Bubject, of course, to stranding, sinklng, stress of weather or other accidents. 
Steamer to be placed at the disposai of the charterers, etc. [as above quoted]." 

Counsel for owners contends that the "but in any event time not 
to exceed 5 months" qualifies both the optional employments — the 
round trip to west coast, as well as the gênerai trading. We are of 
the opinion, however, that this time limit refers only to the employ- 
ment in gênerai trade. The vessel was delivered to charterer at New 
York July 13, 1905. Some cargo was there taken aboard, and she 
proceeded to Fernandina, where loading was completed. She sailed 
July SOth for Pernambuco, where she discharged part of her cargo, 
proceeded to Rio, where other cargo was discharged, and thence to 
Santos, where discharge was completed on September SOth. She lay 
idle there for about 12 days until, on October 3d and 4th, certain tele- 
grams, which will be hereinafter referred to, were exchanged between 
the parties. Thereupon she left Santos October 5th for Pernambuco 
for orders, and under them proceeded to Barbadoes. Her subséquent 
movements need not be recited. They were subsequently adjusted. 

The clause of the charter quoted supra provides for two différent 
employments of the ship and gives the charterers the option which 
they will sélect. She may be sent on one round trip to the west coast 
of South America, or she may be employed in gênerai trade (between 
the ports specified in a long enumeration) for a time not to exceed 
five months. There is no spécial requirement as to the manner in 
which such option shall be exercised and the owners notified of the 
choice made. No written notice is called for, nor must notice neces- 
sarily be given before sailing. When, there fore, the question is pre- 
sented, Which of thèse two différent employments did the charterers 
sélect? the answer must be found in what was done under the charter. 
The vessel loaded with no cargo for the west coast. She carried cargo 
only for several ports on the east coast, and her movements down 
to the time controversy arose had been confined to trade between ports 
in the United States and ports on that coast. At the very moment 
when controversy did arise, as the président of the charterer testified, 
he had in contemplation to send her to Africa, and thence to India, 
and thence home with oil. 

Some évidence was put in by the charterer to the effect that under 
a charter for "one round trip to west coast of South America" there 
is a custom which gives the charterer the right to call at intermediate 
ports to load or discharge cargo. Cross-examination, however, left 
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this évidence quite unpersuasive. The vessel findïng, at Santos, no 
cargo offering which she could hâve taken and carried under the gên- 
erai trading option within the time limit specified in the charter— near- 
ly three months had then expired — ^the charterer cabled on October 3d 
to owners' agents: 

" will ypu allow tvvo months continuation of présent charter £100 extra 
per. month fàiling this Tweedle eonsidering west coast South America voyage." 

To which they replied October 4th : 

"Owners agrée to not exceeding two months continuation £200 extra per 
month whole period présent charter and continuation différence failing this 
they protest keeping Herm over five months as per charter party therefore 
west coast South America voyage impossible." 

The owners apparently construed the charter party as applying the 
five-months limit to the west coast voyage. In that they were in error. 
But it was with them to say whether or not they would give any ex- 
tension for gênerai trading, and, if so, on what terms. Upion the évi- 
dence we are satisfied that, long before the cable of October 3d was 
sent, the charterer had elected to employ the vessel in gênerai trading, 
had actually so employed her, and was contemplating a continuance 
of such èmployment. The cablegram of October 3d indicates this 
clearly. It; shows that the charterer did not construe the time limit. 
as applying to the west coast voyagé, for it says, "Failing this" — i. e.: 
an extension— it was contemplated to send her to the west coast. 
Nevertheless an extension of time is asked for, which would be need- 
ed only in case the vessel were being employed in gênerai trading. 
Having onçê exercised its option, and employed the vessel in gênerai 
trading,' the, charterer could not, when conditions at Santos rendered 
that èmployment unprofitable, except ùpon an extension for a con- 
siderably longer period, adopt the other alternative and irisist that the 
vessel should then be sent to the west, coast. 

The decrees are affirmed, with interest in the first cause and a single 
bill of costs of appeal for both causes. 



HANSON et al. v. CRAIG et al. 

i 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1909.) 

No. 1,456. 

Mines and Minebals (§ 27*)— Location 6f' Mining Claims— Confliciinq Lo- 
cations. 

Under Rev. St. §§• 2320, 2322, 2329 (U. S. Comp. St. 1901, pp. 1424, 1425, 
1432), possessory title to a mining claim can only be acqulred by a valid 
location, an essential of which is the discovery of minerai therepn; and 
wheré thé locators of two association cla:imS, which overlap, are sinking 
shafts at the same time, the flrst to discover minerai has priorlty of right, 
although the location was staked after the other, If it was made openly 
and peaceably. 

[Ed. Note. — For other cases, see Mines and, Minerais, Dec. Dig. § 27.*] 
•Por other cases see same topic & S numbbh la Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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On Rehearing. 

For former opinion, see 161 Fed. 8G1, 89 C. C. A. 55. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. Not being satisfied with our décision here- 
tofore rendered in this case (161 Fed. 861, 89 C. C. A. 55), the péti- 
tion for a rehearing of the cause was granted, and after a further con- 
sidération of the record we are convinced that the décision then made 
was erroneous. The theory upon vvhich we then proceeded was that 
the évidence was sufïicient to justify a finding of such a possession of 
the mining ground in question by the défendants in error, who were 
the plaintififs below, as precluded the plaintifïs in error, who were 
défendants below, from entering upon it for the purpose of prospect- 
ing and making a valid mining location thereon. Some of the facts 
are stated in the opinion then deliv€red, but there are other facts 
shown by the record which were overlooked. 

The pîaintiffs in error, as well as the défendants in error, are eight 
in number, and made the location under wKich they respectively claim 
as an association claim of 160 acres of placer ground. The location 
of the défendants in error was prior in point of time, having been made 
on the 5th day of January, 1906 ; the ground then staked by them be- 
ing 1,320 feet wide by a mile long, on Wildcat Creek, a tributary of 
Treasure Creek, in the Fairbanks mining district of Alaska. That 
claim was called the "Red Dog Association Claim." On the 18th of 
the next month the défendants in error changed the boundaries of 
the claim, so as to lessen the width one-half and to double the length, 
and marked the boundaries thereof so that they could be readily traced 
upon the ground, and thereafter recorded the notice of such location. 
The record shows that the défendants in error had various other as- 
sociation claims of 160 acres each in the near vicinity and had a 
camp not far away. The évidence tended to show that on the 12th of 
March, 1906, the défendants in error made arrangements to commence 
sinking a shaft upon the ground thus claimed in search of gold, and 
with that end in view it was arranged that the défendant in error 
Cale should go to Fairbanks, which was about 18 miles distant, to 
procure the necessary tools, blankets, and other supplies, and to re- 
turn to the claim and commence work thereon on the 16th of March, 
1906, and that in the meantime the défendant in error Carroll and 
one Hugh Dougherty as the représentative of the défendant in error 
Alice Dougherty, should begin the sinking of a shaft on the claim, 
which they did on the 14th of March, 1906, continuing such work dur- 
ing the 14th and a part of the loth of that month, during which time 
they sunk the hole to a depth of about six feet. It appears that in the 
evening of March lôth Carroll and Dougherty left the claim, taking 
with them their tools and other belongings, for the reason that Cale 
was expected to return from Fairbanks, under the arrangement, and 
proceed with the work thereon the next mbrning, and also assigned as 
a reason that until the shaft had been sunk a sufScient distance but 
one man could work therein. It appears from the testimony that 
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Cale selected the place on the 12th of March for the sinking of this 
shaf t ; that witness testifying : - 

"I told Mr. CarroU and Mr. Dougherty on the evenlng of the 12th that 
they could go to work and commence sinking a sliaft immediately, and that 
I wouid leave in the niorning and go to Fairbanks Creek, and that It would 
not take me to exceed three days tO' get back ; that I would be back on the 
third day if nothing intervened — ^nothing interfered with me — which they 
agreed to do. I had a similar conversation with them on the morning of the 
13tU, when leaving. That was the understanding, that they would go up in 
the morning and commence work on this shaft on this ground ; and I left on 
that morning." 

There was also testimony going to show that Cale returned to 
within one mile of the Red Dog association claim on the 18th of 
March, with his tools and supplies, but, instead of going onto the 
ground and commencing work, stopped at the camp of the défendant 
in error Carroll, and from there went back to Fairbanks Creek, and 
did not return to the ground in dispute until the afternoon of the 21st 
of March, when he went to work in the shaft or hole that had been 
commenced on the 14th of the month by Carroll and Dougherty ; Cale 
testifying: 

"I immediately went to work, and remained working untll the shaft was 
sunk to bedroek. I worked alone for a while, until I got the shaft down as 
far as I could get it and throw the dirt eut. Then I went to work and tim- 
bered the shaft, and made a windlass and a few other thlngs that were neces- 
sary to continue the work, and I then got Mr. Warren [being one of the de- 
fendants In error] to help along In flnishing the shaft, sinking it to bed rock 
[and that In sinking the shaft he made a discovery of gold]." 

This discovery of gold, however, was subséquent to the location 
which was made by the plaintifïs iri error on the 16th day of March, 
1906, of a claim called "Try Again Association Claim," which location 
included a part of the ground covered by the Red Dog association 
claim. The plaintifïs in error so marked the boundaries of the Try 
Again association claim as that they could be readily traced upon the 
ground, and commenced sinking a shaft upon that portion of it which 
overlapped the Red Dog association claim of the défendants in error, 
and continuously prosecuted their work until they made a discovery 
of gold thereon on the 15th day of April, 1906, up to which time the 
défendants in error had not made any discovery of minerai within the 
boundaries of the Red Dog association claim. 

Since the statute of the United States requires, as one of the es- 
sential conditions to the making of a valid location of unappropriated 
public land of the United States under the mining laws, a discovery 
of minerai within the limits of the claim (Rev. St. §§ 2320, 2329 [U. 
S. Comp. St. 1901, pp. 1424, 1432]), the real question for décision in 
this case is whether the défendants in error had such possession of 
the Red Dog association claim as precluded the plaintifïs in error 
from entering upon the ground and making their location of March 
16, 1906, under which they proceeded to make a discovery of gold 
within the boundaries marked out by them, prior to any discovery by 
the défendants in error. The exclusive right of possession is by sec- 
tion 2322 of the Revised Statutes (U. S. Comp. St. 1901, p. 1425) 
conferred only on one who has made a valid location, one oi the es- 
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sentials of which is, as has been said, a discovery oî minerai. Prior 
to that time ail such minerai land is in law vacant and open to ex- 
ploration and location, subject to the well-established rule that no 
prospector is authorized by any form of forcible, fraudulent, surrep- 
titious, or clandestine conduct to enter or intrude upon the actual pos- 
session of another prospector; for every miner upon the public do- 
main is entitled to hold the place in which he may be working against 
ail others having no better right. Zollars v. Evans (C. C.) 5 Fed. 172. 
The matter is, we think, well and tersely put by Costigan on Mining 
Law, p. 156, where he says : 

" 'Pedis possessio' means actxial possession, and pending a discovery by any- 
body the actual possession of the prior arrivai will be protected to the extent 
needed to give him room for work and to prevent probable breaches of the 
peace. But, while the pedis possessio is thus protected, it must yield to an 
actual location on a valid d.vcovery made by one who has located peaceably, 
and neither clandestinely nor with fraudulent purposes." 

Thèse views are, we think, well sustained by numerous décisions of 
the Suprême Court, of this court, and various other courts, some of 
which we cite. Del Monte Mining & Milling Company v. Last Chance 
Mining & Milling Company, 171 U. S. 55, 18 Sup. Ct. 895, 43 L. Ed. 
72; Jennison v. Kirk, 98 U. S. 453, 25 L. Ed. 240; Belk v. Meagher, 
104 Û. S. 279, 26 L. Ed. 735; King v. Amy & Silversmith M. Co., 
152 U. S. 222, 14 Sup. Ct. 510, 38 L. Ed. 419; Creede v. Uintah M. 
Co., 196 U. S. 337, 25 Sup. Ct. 266, 49 L. Ed. 501 ; Cook v. Klonos 
(C. C. A.) 164 Fed. 529; Johanson v. White, 160 Fed. 901, 88 C. C. 
A. 83; Malone v. Jackson, 137 Fed. 878, 70 C. C. A. 216; Nevada 
Sierra Oil Co. v. Home Oil Co. (C. C.) 98 Fed. 673; Olive Land & 
Development Co. v. Olmsted (C. C.) 103 Fed. 568; Gemmel v. Swain, 
28 Mont. 331, 72 Pac. 662, 98 Am. St. Rep. 570; Du Prat v. James, 
65 Cal. 555, 4 Pac. 562; Horswell v. Ruiz, 67 Cal. 111, 7 Pac. 197. 
Applying the foregoing décisions to the présent case, it is impossible 
to hold upon the record hère that the défendants in error had such a 
possession of the strip of public land 660 feet wide and 2 miles long 
as precluded any other good-faith prospector from peaceably going 
within those boundaries and himself making a discovery and location. 

It is pertinent to add that the Land Department of the government 
has recently decided that it would not recognize any such shoestring 
location as conforming to the provisions of the United States statutes 
upon the subject. See Snow Flake Fraction Placer, 37 Land Dec. 
Dep. Int. 250 (decided November, 1908), where itwas said: 

"It is the pollcy of the government to hâve entries, whether they be of agri- 
cultural or minerai lands, fn compact form. Congress has repeatedly an- 
nounced this principle, and the department has always and doe.s now insist 
upon it. The public domain must not be eut into long and narrow strips. No 
'shoestring' daims should ever receive the sanction of this department." 

It results that the judgment must be, and hereby is, reversed, and 
the cause remanded to the court below. 
170 F.— 5 
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CAHILL V. MICHAELIS. 

(Circuit Court of Appeals, Second Circuit. Aprll 13, 1909.) 

No.' 220. 

FAXSE IMPBISONMENT (§ 11*)— ACTION FOR DAMAGES— JUSTIFICATIOIÎ. 

The action of a défendant In causing the arrest of plalntiff and his com- 
mitment for examlnation as to his sanity under the New York statute 
(Laws 1896, p. 471, o, 545) held fuUy justifled by plaintifC's conduct and 
not to constitute false Imprlsonment. 

[Ed. Note. — For other cases, see False Imprlsonment, Dec. Dig. § 11.*] 

In Error to the Circuit Court of the United States for the South- 
ern Diçtpct of New York. 

John' M. and Joseph P. Nolan, for plaintiff in error. 
Francis Raymond Stark, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURI AM. The action was brought to recover damages for 
an alleged false imprisonment of the plaintiff as an insane person. 
The défense, in brief, wàs that the plaintiiï's conduct was so eccentric 
that thé défendant believed it his duty to inform the poHce authorities, 
in order that the plaintiff's mental condition might be examined by 
the pr6perly constituted authorities. We do not deem it necessary 
to discuss the numerous assignments of error argued by the plaintiff, 
or to review the authorities cited in the briefs, for the reason that we 
are satisfied- that, upon the testimony properly admitted, no cause of 
action is established. The salient facts are as follows: 

The plaintiff had worked for the défendant as a shirt cutter for 
about thtee years. He had shown himself to be a man of violent 
temper, eccentric, nervous, and at times incohérent. His fellow work- 
men beçame alarmed, and complaints were made to the défendant that 
they wére afraid to work with him. Finally, on November 3d, he 
was told that his services would not be required after November lYth, 
which was Saturday. He then told the défendant that he would not 
take his tools jaway, and intended to return to work on the following 
Monday. He became violent, asserted that he was being persecuted, 
and that he would return and work for nothing. That evening the 
défendant Cônsùlted a well-known alienist and.neurologist regarding 
the plaintiff's mental condition. On Monday moming the plaintiff re- 
turned to work, and shortly before 9' o'clock he was, at the instiga- 
tion of the défendant, taken by two uniformed policemen to the Jef- 
ferson Market police court where the défendant made a complaint 
stating that the plaintiff had acted in an irrational manner and asked 
that he be committed to the care of the commissioner of public char- 
ities for examination as to his sanity. After a hearing the magistrate 
committed the plaintiff to.Bellevue for five days for observation and 
examination. The alienists at the hospital found signs of paranoïa; 
but, as he was a résident of New Jersey, it was deemed safe, after 
four days, to discharge him in the custody of his father, with the un- 

*For other eoaes see eame topic &. | nvmbeb In Bec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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derstanding that he should be treated by the family physician and 
placed in a sanitarium if necessary. 

Section 68 of the state insanity law (Lavvs 1896, p. 498, c. 545) pro- 
vides that: _ 

"Any person apparently Insane, and conductlng himself In a manner which 
in a sane person wonld be dlsorderly, may be arrested by any peace officer 
and conflned in some safe and coml'ortable place untll the question of his 
sanity be determined as prescribed by this chapter." 

The statute must be given a reasonable construction, and was un- 
doubtedly intended to cover cases like the présent, where a homicide 
might be committed by a paranoiac before a warrant could be ob- 
tained. Of course, the commitment must be made by a judicial officer, 
and this power has for years been exercised by the magistrates' courts 
of the city of New York, apparently without serious question. The 
plaintifï's intrusion on the morning of the 19th, with the apparent in- 
tention of continuing to work for his former employers after being 
discharged, was "conduct which in a sane person would hâve been 
disorderly," and, under the statute, warranted the officers in making 
the arrest. 

We are satisfied that the facts amply justified the defendant's ac- 
tion. There is no proof of malice or improper motive on his part. In- 
deed, the conduct of the plaintiff was so irrational and threatening on 
the morning of the arrest that we incline to the opinion that it was the 
duty of the défendant, in order to save himself and his employés from 
injury, to hâve an investigation made as to the mental condition of 
the pîaintifï. 

Judgment affirmed. 



BOWKER et al. v. HAIGHT & FREESE CO. 

(Circuit Court of Appeais, Second Circuit April 13, 1909.) 

No. 180. 

CoBPORATioNS (?■ 548*)— Insolvency and Ebceivees— Allowance of Attoe- 
ney's Fées. 

Counsel for a créditer, who procures an adjudication of Insolvency 
against a corporation, Is entitled to compensation for services rendered 
in the protection of the fund, even after the appolntment of receivers. 
[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 548.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 161 Fed. 655. 

William P. Maloney, for appellants. 

John A. Boardman & Co. and Franklin Bien, for appellee. 

James J. Henderson, for receivers. 

Before COXE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The spécial master, after a full hearing, allowed 
to William P. Maloney, in full for his services and disbursements as , 

•For other cases see same topio & § numbe» In Dec. & Am. Digs. 1907 to<iate, & Rep'r Indexes 
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solicitor for the complainant, the sum of $5,000. Upon exceptions to 
the report, the Circuit Court reduced this allowance to $3,000, upon 
the ground that the master had erred in two particulars- (1) In con- 
sidering services rendered by Maloney to the receivers after their ap- 
pointment. (2) In considering services rendered in other jurisdictions. 

We think that the Circuit Court erred in thèse ruHngs. From an 
examination of the record we are satisfied that Maloney rendered no 
services to the receivers, and was allowed nothing by the master for 
services of that nature. He was, however, entitled to compensation 
for services in the protection of the fund after the appointment of the 
receivers, and such compensation was embraced in the allowance made 
by, the master. We also think that such allowance was intended to 
cover only services rendered in this jurisdiction, and was reasonable 
compensation for such services. In our opinion, the allowance made 
to Maloney in the master's report should hâve been confirmed, and not 
reduced. 

The spécial master allowed $1,500 to Franklin Bien, as counsel for 
certain creditors. As this attorney also represented the défendant, 
ànd as his services to the estate were primarily for the benefit of his 
own clients, this allowance was ,of doubtful validity. However, as 
the services seem to hâve been of value, we hâve reached the conclu- 
sion that the allowance made by the master was not improper ; but we 
see np reason why it should hâve been increased by the Circuit Court. 

The other increases made by the Circuit Court were in the exercise 
of its discrétion, and we see nothing in the record calling for the re- 
vision of its action. 

The order is modified, by increasing the allowance to the claimant 
Maloney to $5,000, and by reducing the allowance to the claimant Bien 
to $1,500, and, as so modified, is affirmed, with costs of this court to 
the appellants. 



In re FAULHABER STABLE CO. 

(Circuit Court of Appeals, Second Circuit April 14, 1909.) 

No. 248. 

Bankbuptoy (§ 188*)— Liens— Equitable Assignment. 

An auctioneer, employed by a stable compaiiy to sell its property, who 
made an advance to the company, taklng a receipt whlch authorized him 
to deduct the amount from the proceeds of the property when gold, ac- 
quire(^ thereby no lien whlch entitled him to prlorlty over other credit- 
ors, oii the bankruptcy of tho company bef ore the time for sale arrlved ; 
the bankrupt baving retained possession of the property. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 188.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 

Thomas & Oppenheimer (Léo Oppenheimer, of counsel), for peti- 
tioner. 

A. H. Skillin, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
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WARD, Circuit Judge. This is a pétition to review an order of 
ûie District Judge confirming the report of a référée to the efifect 
that the petitioner was not entitled to priority over gênerai creditors 
in respect to an advance of $2,276.70 made to the bankrupt. The 
petitioner is, inter alia, an auctioneer of horses, carriages, etc. The 
Faulhaber Stable Company, being the owner of the contents of a 
stable, arranged March 18, 1907, with the petitioner to sell the same 
at public auction in the first week of April. On the same day the peti- 
tioner advanced to the stable company the sum of $2,000 in accordance 
with the custom of auctioneers of this character and received the fol- 
lowing receipt: 

"New York, March 18, 1907. 

"Received froni Fis.s, Doerr & Carroll Ilorse Company the sum of $2,000, 
advanced by it on aecount of the above sale, and the Fiss, Doerr & Carroll 
Horse Company is herewith authorized to deduct said sum from the pro- 
ceeds of the above sale." 

The petitioner also spent $276.70 in advertising the sale. There was 
no change of possession whatever of the chattels ; the stable company 
continuing to use them as before in its business and not intending to 
deliver them to the petitioner until the day before the sale. March 
30th a pétition in bankruptcy was filed against the stable company and 
a receiver appointed, who took possession April Ist. The stable com- 
pany was adjudicated a bankrupt April 6th and the receiver and trus- 
tée continued the business until November 12th, when he sold the 
contents of the stable through another auctioneer. 

It is quite plain that the petitioner had no right in the chattels as 
pledgee, because there was no change of possession, nor as mortgagee, 
because no mortgage was filed, as is required by section 90 of the lien 
law (chapter 418, p. 536, Laws N. Y. 1897), regulating chattel mort- 
gages. Nor had it any équitable lien on the actual proceeds of sale. 
If the authority given in the receipt to the petitioner to deduct the 
advances from the proceeds of sale could be construed as an assign- 
ment cognizable in equity, rather than as a promise to pay to be 
enforced at law, still no such fund ever came into existence. The 
actual sale was made six months later by order of a différent person, 
viz., the trustée, through another auctioneer. If it were within the 
power of a court of equity to impress the proceeds of sale inter partes 
with an équitable lien, such a power would not be exercised to the 
préjudice of creditors. In bankruptcy, equality is equity. 

Thèse objections are fundamental, and dispose of the petitioner's 
claim to priority, so that there is no need to consider the other reasons 
given by the référée and the District Judge for arriving at the same 
conclusion. 

The order of the District Court is affirmed. 
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i DAIMLBR MFG. C50. et aL v. CONKLIN. 
(Circuit Court of Appeals, Second arcult. AprU 13, 1909.) 
Np. 196. 
Patents (§ 258*)'-Infbingement-^Use or Àeticlk BBOuani lïtoM Foeeign 

COITNTET. 

The use of an article corered by a United States patent in the United 
States can ntf more be controlled by forelgn law than Its sale can, and a 
purchaser of such an article in a forelgn country, although from one 
tïere authorlzed to sell it, la char^eable with Infringement If he brlngs it 
Into the United States and there uses it. 

[Bdi Note.^For other cases, see Patents, Cent. Dig. S 398; Dec. Dig. 
8 25a*] 

Appeal from the Circuit Court of thp United States for the Southern 
District of New York. 
For opinion below, see 160 Fed. 679. 

Howard Taylor and Francis H. Kinnicutt, for appellants.^ 
H. M. Earle (John Ingle, Jr., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree dismissing 
a bill to restrain the infringement of United States patents for mechan- 
ical devices in automobiles. The défendant purchased the automobile 
abroad from a person authorized to sell the patented ipiprovements 
there. The complainants sought to enjoin the use of the machine in 
the United States on the ground that the défendant had no license of 
any kind from the United States patentée to use the devices in ques- 
tion. 

After the expiration of a patent the subjçct of the patent obviously 
becomes a public property. An extension of the original patent was 
formerly regulated in this country by statute. Section 18 of the act 
of Jtily 4, 1836 (5 Stat. 124, C; 367), provides that patents may be ex- 
tended seven years by a board composed of the Secretary of State, the 
Conimissioner of the Patent Qffice, and the Soliciter of the Treasury, 
if theyshall be satisfied that, having due regard to public interest, it 
is just and proper that the patent should be extended. This applica- 
tion may be made by the executor or administratpr of the patentée. 
Wilsoh V. Rousseau, infra. This eighteenth section concludes with the 
following words : 

"And thereupon the said patent shall hâve the ^amëeffect inlav as though 
it had been orlglnally granted for the term of twenty-one years. And the 
beiieflt of such' renewal shall extend to asslgnéèis and grantées of the rlght to 
use the thing so patented, to the extent of their respective Interests therein: 
Provided, however, that no .extension of :a patent shall be granted after the 
expiration of the tenu for which it was orlglnally Issued." 

At présent patents in this country are issued for a fixed term, with- 
out any provision for an extension. 

"Bvery patent shall contaln a short title or description of the Invention 
or dlscovery, correctly indlcating its nature and design, and a grant to the 

*For other cases see same topic & { ndmb£B In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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patentée, hls heirs or assigna, for the term of seventeen years, of the exclu- 
sive riglit to malse, use, and vend the Invention or discovery tliroughout tlie 
United States, and the territories ttiereof, referring to tlie spécification for 
the particulars thereof. A copy of the spécification and drawings shall be an- 
nexed to the patent and be a part thereof." Kev. St. U. S. § 4884 (U. S. Oomp. 
St 1901, p. 3381). 

The United States thus gives to patentées three distinct and inde- 
pendent rights within its own territory, viz., the right to make, the 
right to use, and the right to sell. Under the act of 1836 the only right 
conferred by grant or assignment to third parties under the original 
patent which continued in them under the extension was the right to 
use the patented article, and this was secured by the clause above 
quoted. The monopoly of the patent gênerai ly was continued for the 
extended term in the patentée or his executors or administrators, not 
in his assignées or grantees. The Suprême Court so decided in Wilson 
V. Rousseau, 4 How. 646, 11 L. Ed. 1141, in the case of the Wood- 
worth planing machine. Justices Mclvcan, Wayne, and Woodburj' 
dissented, on the ground that the clause was applicable not to the orig- 
inal patent at ail, but only to the extension. The court pointed out 
the difiference between grants of the right to make and sell under the 
original patent and the right of a purchaser of a patented article to 
use it. The former, being a part of the franchise conferred by the 
patent, terminâtes with it, while a patented article which has been 
sold has passed beyond the monopoly of the patent for ail time, and is 
saved in the purchaser or his vendee from the opération of the renew- 
ed monopoly. In the opinion of the court nothing was thus saved to 
grantees by the act of 1836 but the right to use the patented articles 
by persons who bought them during the term of the original patent, 
but this seems to include the right to sell the spécifie articles. Paper 
Bag Cases, 105 U. S. 766, 771, 36 L. Ed. 959. 

February 36, 1845, Congress passed a spécial act further extending 
the term of the patent to Woodbury for his planing machine for seven 
years. 6 Stat. 936, c. 37. The question arose as to the effect of this 
act upon users of machines purchased under the original or extended 
patent. The Suprême Court held that the spécial act was to be treated 
as ingrafted on .the gênerai law, and, nothing being said in it as to 
the rights of users, they were to be deemed protected as before. 
Bloomer v. McQuewan, 14 How. 539, 14 L,. Ed. 533. Justice McLean 
dissented, on the ground that thèse rights were not protected by sec- 
tion 18 of the act of 1836 ; and Justice Nelson, who wrote the opinion 
of the court in Wilson v. Rousseau, dissented without giving any 
reasons. 

The discussion in both the foregoing cases turned upon the con- 
struction of the clause in the eighteenth section of the act of 1836 
above mentioned. AU that was said by the court about the inhérent 
différence between the right to use and the right to make and sell 
patented articles was said in support of the construction put upon 
that clause, and not as a substantive and independent reason why the 
right to use continued, irrespective of the clause. That such rights 
exist only by statutory provision is to be inferred from Rev. St. U. S. 
§ 4899 (U. S. Comp. St. 1901, p. 3387): 
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"Eyery person who purchases of the Inventer, or diseoverer, or with Iiis 
Icnowledge and cousent constructs any newly invented or dlscovered machine, 
or other patentable article, prier to the application by the inventer or dis- 
eoverer fer a patent, or wlio sells or uses one so constructed, shall liave the 
rlght to use, and vend to others to be used, the spécifie thing so made or pur- 
chased, without llabllity therefor." 

Another liné of authorities begins with Adams v. Burks, 17 Wall. 
453, 21 L. Ed. 700, holding (Justices Bradley, Swayne, and Strong 
dissenting) that whoever purchases an article covered by letters patent 
of the United States from one having the right to make and sell the 
same within a defined territory may use it anywhere throughout the 
United States. Mr. Justice Miller referred to Wilson v. Rousseau 
and Bloomer V. McQuewan, net as deciding the question vinder con- 
sidération, but as analagous cases. In construing Rev. St. U. S. § 
4884 he cited the reasoning used in them to construe section 18 of 
the act of 1836, viz., that the sale of a patented article takes it out 
of the limit of the monopoly. In Hobbie v. Jennison (C. C.) 40 Fed. 
887, Judge (afterwards Mr. Justice) Brown held that the principle 
of this décision was as applicable tothe sale as to the use of the article, 
which view was adopted by the Suprême Court in the same case on 
appeal. 149 U. S. 355, 361, 13 Sup. Ct. 879, 37 L. Ed. 766. The lan- 
guage of the court in thèse cases, as well as in Wade v. Metcalf, 129 
U. S. 202, 9 Sup. Ct. 271, 32 L. Ed. 661, Boesch v. Graflf, 133 U. S. 
697, 10 Sup. Ct. 378, 33 E. Ed. 787, and Keeler v. Standard Folding 
Bed Co., 157 U. S. 659, 15 Sup. Ct. 738, 39 E. Ed. 848, as to the 
right to use or sell, must be understood to mean to use or sell within 
the United States, the territory which the letters patent eover. It 
cannot be supposed that the court was speaking of a right to use or 
sell in other countries, where our laws hâve no force. In the case 
of Boesch V. Graff the défendant purchased patented burners in Ger- 
many from a person authorized to sell them, which he imported into 
the United States for sale. The court held that such a sale was an 
infringement of the rights of the owner of the United States patent 
covering the same articles. The right to use in such cases was not 
under considération, and as far as we can discover has never been 
considered by the courts. Because the court declaiied the right to 
sell an infringement and quoted largely from the earlier cases dis- 
cussihg the différence between the right to use and the right to make 
and sell a patented article; the court below inferred that the use of 
such an article would not be an infringement. We think this does 
not follow. Thè use of articles covered by a United States patent 
within the United States can no more be controlled by foreign law 
than the sale can. The sale by a German patentée of a patented article 
may take it out of the monopoly of the German patent, but how can 
it take it out of the monopoly of the American patentée who has not 
sold? - ; 

As the late Judge Townsend said in Fetherstone v. Ormonde Cycle 
Co. (C. C.) 53 Fed. 110, the purchaser abroad cannot get any greater 
right than the patentée has from whom he buys. It is true he was^ 
speaking of a sale; but we perceiVe no more reason for thinking that 
the foreign patentée can use the patented article in the United States 
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in violation of the right granted by the United States patent to use and 
grant to others the right to use the patented article .within the United 
States. 
,The decree is reversed, with costs. 



HILIiARD V. EEMIN»^TON TYPEWRITER CO. 

(Circuit C!ourt of Appeals, Second Circuit April 13, 1909.) 

No. 202. 

1. Patents (§ 72*)— Anticipation— Scope of Macîhine. 

The scope of a machine, alleged to be an anticipation of a later pat- 
ented machine, Is coextensive with the range of adjustment of parts 
which its construction Intelligently provides for. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. f § 86, 87 ; Dec. Dig. 
I 72.*] 

2. Patents (§ 328*)— Anticipation— Typewriteb Escapements. 

The Hillard patents, No. 554,874 and No. 580,281, for related ImproTC- 
ments in typewriter escapements, are void for anticipation by a machine 
made by one Dlss in 1890, whlch embodied the essential features of the 
patented devlces. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Southern District of New York, dismissing a bill in equity 
charging iniungement of two patents granted to complainant, viz.. 
No. 554,874 (february 18, 1896) and No. 680,381 (April 6, 1897), 
both for improvement in typewriting machines. The second of thèse 
patents was by Judge Ray held valid and infringed in Hillard v. 
Fisher Book Typewriter Co. (C. C.) 151 Fed. 34. That décision was 
affirmed by this court. 159 Fed. 439, 86 C. C. A. 469. The earlier 
patent was first adjudicated by Judge Hough in the decree now ap- 
pealed from. - His opinion is reported in 163 Fed. 281. 

Thomas B. Kerr, for appellant. 

H. D. Donnelly and W. A. Redding, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The détails of the complicated device 
covered by thèse patents, which are voluminous, covering 3SJ pages 
of printed matter and 38 figures, wiîl be found set forth with suffi- 
cient fullness in the opinions above cited. It would serve no useful 
purpose to rehearse tîiem nor to endeavor to epitomize them hère. 
They deal with means for securing two functions, "camming back" 
and "repuiser action," of which the first is claimed in the earlier pat- 
ent, and the second in the later one. On the former appeal we held 
that it was proper to carve out of the earlier application the "re- 
pulser" idea and make it the subject of the later application. Follow- 
ing the décision on the former appeal, Judge Hough held that the 

*For othar eue» aee same topic & % numbeb in Dec. le Am. Digs. 1907 to date, & Rep'r Indexe* 
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repuiser patent "covers and includes any typewriter construction 
wherein carriage .propelling power acts to return the members of the 
escapement and the parts connected therewith, including the finger 
keys and type bars to their normal position," and also that "the cam- 
ming back patent covers and includes any typewriter construction 
whereby the rack and attached paper carriage can be spaced forward 
step by step with respect to and under the control of a dog and spaced 
backward by the impact of said dog." The opinion sets forth in dé- 
tail the parts of the combination, their relations to each other, and 
the opération by which the results sought to be obtained are accom- 
plished. We fully concur in this opinion. The record — except as to a 
device hereinafter referred to — is substantially the same as that which 
was presented on the former appeal, and would entitle complainant to 
a decree on both patents, were it not for a prior use, which the Circuit 
Court found to be an anticipation. The suit narrows, therefore, to 
this issue, which is the only one we find it necessary to consider. It 
is unfortunate that the particular prior use relied upon was not testi- 
fîed tô in the earlier suit, so that the whole case might hâve been there 
determined. That use,; however, was by the défendant hère, and not 
within the knowledge of the other corporation, which was défendant 
in the earliçr suit. 

- The particular anticipating structure, which is relied upon and 
which is before this court for the first time, is known as the "Diss 
Machine," or "Defendant's Exhibit No. 9," and a large part of the 
record is taken up with testimony in regard to it. It is a "No. 5 
Remington," one of the forms défendant was manufacturing in 1890. 
havîng Stàtionary , dogs and a swinging rack; the rack being swung 
by the blow on the keyS through the opération of the universal bar 
and connections. Diss, who was assistant superintendent in defend- 
ant's factory, modified this machine by substituting a beveled rigid 
dog for the ordinary straight-faced one and adding a rack-stop beyond 
the rigid dog to prevent the swinging rack from being earried too 
far by its rnomentum. The date when this modified machine was as- 
sembled is given as December, 1890, and several witnesses testified to 
its construction at that time, to its immédiate transmission to the of- 
fice in New York, and to its continued use there for several months 
by one of the stenographers employed in that office. Testimony which 
undertakes as a matter of mère memory to give the précise date of 
transactions which took place years before the witness testifies, or to 
identify one particular machine out of many, is usually of doubtful 
value ; but in this case there are circumstances which make it quite 
convincing. In the first place the particular machine is identified, not 
by a number, as to which recollections mighfbe confused, but by a 
détail of construction which challenged the attention of every one who 
looked at it. It had four front guide roUs for the paper carriage, and 
iwas the only Remington typewriter fitted with a paper carriage hav- 
ing four frohtrdlls. This earmark distinguished it in the recollection of 
evety witness who saw it from its construction until to-day. Dated 
drawings, old îîetters, shipping slips, and book entries identify this 
"No. 5 without number sample machine with new carriage" as being 
thé very machine which Diss undertook to improve upon, and which. 
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with his modifications embodied in it, was shipped to New York from 
Ilioti oh December 20, 1890, and immediately thereafter put tO use 
in the office of Wyckoff, Seamans & Benedict, defendant's représenta- 
tives in that city. That a No. 5 machine with a beveled rigid dog and 
a rack stop was produced by Diss in December, 1890, and was suc- 
cessfully operated, cannot be doùbted Upon thèse proofs. 

We need not follow the Circuit Court in its review of the deta.ils 
of this Diss machine, nor pass in review the highly technical discussion 
of the opposing experts as to what that machine does or does not sh,ow. 
Upon the argument Exhibit No. 9 was operated before us in such a 
way as to make visible the slight camming back action of which so 
much has been said. Unskilled manipulation in the consultation robm 
has so misadjusted it that it now fails to disclose anything in par- 
ticular; but that is not material. Complainant on the argument, in 
response to inquiries by the court, conceded more than once that in 
the form and condition in which Exhibit No. 9 was then it would be 
an infringement of both patents, and if earlier in date would con- 
stitute an anticipation. Complainant's position with regard to this 
exhibit is that its condition has been changed subsequently to the date 
when it was introduced in évidence (June 7, 1906). We hâve most 
carefully examined ail the testimony bearing on this serious charge 
of tampering with exhibits, and fail to find in it a?iy support îor the 
charge. Certain parts of the machine are made adjustable. The 
universal bar may be raised or lowered by nuts on the screw-threaded 
ends of the rods that hold it. Apparently such adjustment would 
modify the amount of "drop" or forward feeding movement of the 
carriage during the down stroke of the key. 

Concededly there hâve been changes made in the adjustment of ad- 
justable parts since the machine was produced ; but we concur in the 
conclusion of the Circuit Court that such adjustment did not change 
its character. The scope of any machine is co-extensive with the 
range of adjustment of parts which its construction intelligently pro- 
vides for. We concur with Judge Hough in his conclusion as to Ex- 
hibit No. 9, viz. : 

"ïhe final question seems to be whether the machine made by Diss in 1890, 
as he made and designed it, used and sxhlblted it, did produce the same ré- 
sulta in the same way as does the Remington No. 6 (the alleged infrlnging 
device). I thlnk it did, and that the reasons why it did so were completely 
understood by several persons, who saw and examined It and woiild have 
been capable of reproducing it had occasion arisen." 

We are not satisfied on the proofs that the so-called "beveled rack" 
made by Hillard, as he contends in 1890, carries him back of this Diss 
machiné. Anticipation is therefore established, and the decree of the 
Circuit Court is afïirmed, with costs. 
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NEW JERSBS SHOB TKEE & LAST 00. v, BAKEH SHOB TRED 

MFG. 00. 

(Circuit Court of Appeals, Second Circuit Aprll 13, 1909.) 

No. 237. 

Patents (I 328*)— Infrinqement— Shoe Tbees. 

The Leadam patents, No. 621,423 and No. 621,424, for shoe treea, con- 
Btrued, and heU not Iilfrlnged. 
[Ed. Note.— For other cases, see Patents, Dec. DIg. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 166 Fed. 323. 

Henry D. Williams, for appellant. 

H. Albertus West, and Frederick H. Patterson, for appellee. 

Before LACÔMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is a suit in equity to restrain the al- 
leged infringemçnt of two patents for shoe trees granted to Lionel 
H. Leadam and numbered, respectively, 631,423 and 621,434. The 
particular claims alleged to be infringed by the défendant are claim 
1 of patent No. 631,433 and claims 1 and 2 of patent No. 631,434. The 
défenses are : 

(1) Invalidity. 

(2) Noninfringement. ' 
Claim 1 of the first patent reads as follows: 

"The herein-descrlbed tree for boots and shoes comprlsing the toe or for- 
ward member, a- heel or rear member blf urcated at Its forward end and hav- 
Ing a pin extending àcross the bifurcation, and a bar pivotally connected with 
the toe member and adapted to Test In the bifurcation of the heel member and 
haVIng a longitudinal slot recelvlng the pin of the heel member and also hav- 
Ing a device adjustable In the direction of its Içngth for engaging the pin of the 
heel member, substantlally as spécifled." 

This claim -was adjudgedvalid in Leadam v. Ringgold (C. C.) 140 
Fed. 611, and, for the purpose of considering thé qijestion of infringe- 
ment, we shall assume its validity. ■ Only in case infringement appears 
will it be nedesâaiy to test thé correctness of thât assumption. 

In approaching the question of infringement it is, of course, to be 
borne in roind that a structure, to infringe, must possess ail the 
éléments of the respective claims or their équivalents ; and, in view of 
the prior, ^t aç disclosed in the record, it is also obvious that the 
range of équivalents to which the .pjatentee is entitled is not a broad 
one. The patent is not for a primary invention. 

The défendant claims that its device possesses neither of the follow- 
ing éléments of the claim: 

(1) "A heel or rear member bifurcated at its forward end." 

(2) "A device adjustable In the direction of Its length for engaging the pin 
of the heel member." 

*For otb«r etaen ae* lame topic & i nuubkb in Dec. ft Am. Dlgs. 1907 to date, tt Rep'r Indexe* 
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The Circuit Court held that the heel member of the defendant's 
structure was not bifurcated, and, in our opinion, its conclusion was 
correct. Obviously the defendant's heel member, as a distinct struc- 
ture, is not bifurcated at ail. It is made of a single thickness of steel, 
with an eye at the forward end. A clip slides upon the intermediate 
member, and a cross-pin, passing through the clip, the eye of the 
heel member, and holes in the intermediate member, holds the sec- 
tions together and in position. It is only by treating the clip or sliding 
pièce as a part of the heel member that any sort of bifurcation can 
be said to appear. But, while it is a part of the connection between 
the heel and intermediate member, it belongs no more to the one than 
to the other. And, moreover, if it be treated as forming a part of 
the heel member, a bar pivoted to a double-pronged sliding pièce can 
hardly be said to be "bifurcated at its forward end." We are of the 
opinion that the defendant's device possesses no bifurcated heel mem- 
ber, nor any équivalent to which the patentée is entitled. 

We also think that the defendant's device does not hâve the sec- 
ond élément of the claim to which référence has been made — "a de- 
vice adjustable in the direction of its length for engaging the pin of 
the heel member." In the structure illustrated and described in the 
patent, the device which engages the pin of the heel member is the 
pin, g. This is the abutment which takes the pressure of the pin, c, 
and which is adjustable through the holes in the intermediate member 
to lengthen or shorten the shoe tree. It is true that the claim is not 
confined to this spécifie structure, but the language is applicable only 
to some abutting device having a multiplicity of adjustments. It must 
be "a device adjustable * * * for engaging the pin of the heel 
member." But the pin in the defendant's structure, uniting the heel 
and intermediate pièces, engages no adjustable abutment. The device 
which takes its pressure — the rim of the hole in which it may rest — 
is not adjustable. Instead of there being a single abutment capable of 
a multiplicity of adjustments, there is, in the language of the com- 
plainant's brief in speaking of the second patent, "a plurality of sta- 
tionary abutments against any one of which the pin of the heel mem- 
ber may be held." The pin engages the rims of the différent holes, 
but the rims are in no sensé adjustable. Of course, the defendant's 
shoe tree, like the complainant's, is capable of being lengthened and 
shortened; but the resuit — as in the case of the complainant's cotter 
pin structure — is not accomplished by the employment of the adjust- 
able abutment of the claim. 

The complainant in its brief contends that the spring in the defend- 
ant's device which actuates the pin corresponds to the adjustable de- 
vice of the claim. But, while this spring does operate upon the pin 
and hold it in an adjusted position, it does not, in our opinion, "en- 
gage" the pin within the meaning of the claim. A device which "en- 
gages" the pin of the heel member is one which opérâtes as an abut- 
ment for it and takes its pressure. While the patentée is not lim- 
ited to the drawings and spécifications of the patent, they well illus- 
trate such a device as the claim calls for. 

For thèse reasons we hold that the défendant has not infringed 
claim 1 of patent No. 621,433. 
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iGlàims 1 and 3 of patent No. 631,434 read as follows; 

"1. ïheihereln-descrlbed tree for boots and shoes comprising a toe or for- 
ward membeTi an intermediate member plvotally connected to the toe member 
qfld li£(vjng notches at lutervals In its length, and a heel member adjustably 
connected td the Intermediate member and haTing a pin arrangea to seat In 
the notches thereéf, substantially as speeified. 

"2. The hereîû-described tree for boots and shoes comprising.a toe or for- 
ward member, an Intermediate member plvotnUy connected to the toe member 
and havJng a loi^gitudinal slot closed at its ends and latéral liotcbes opeuing 
from said slot, ànd a heel member having a pin Connecting it to the Inter- 
mediate member; the said pin belng adapted to be moved in the glot and seat- 
ed In the notches of the said intermediate member, substantially as specified." 

With respect .tp thèse daims, the complainantstates in its briéf: 

: "The fundamental advantage of the provjislon for notches in the inter- 
mediate bar, or a notched slot in the interniediate bar, is thàt it provides In 
the intermediate bar a plurality of statlônary abutments aga;inst any one of 
whlcti the pin of the heel member may be held so as to prevent Its shifting 
from its adjusted position." 

;The fourth daim of this patent— infringement of which'is not daim- 
ed— çalls for an "intermediate member * * * having notches at 
interiV^als in its length pitched upwardly toward its forward end." The 
def endaiit contends that, uniess this provision for forwardly indined 
notches be read into the claims in question, they descrîbe an inopera- 
tive device— that without such inclination the notches and pin will 
disengage upon the slightest pressure, and will not operate to thrust 
the toe pièce forward as required. It seeras to us that this contention 
of the : défendant is well founded. And, of course, if the provision of 
the forwardly inclined .notches be a necessary part of the claims, the 
défendant does not infringe. i , 

But it is not necessary for us to take this view to dispose of the 
question pf infringement, because we think thàt the defendant's struc- 
ture dpes. pot possess the notches of the claims at ail. The obvi- 
ons purpose of the notches is to act as abutments for, the heel mem- 
ber and hold it so as to ."prevent its jShifting from its adjusted posi- 
tion." : The defendant's device has pQ such notches. 'A séries of 
holes are drilled or punched so close that they run together. The 
■pin is: held in position just as rnuch by the lower part of the rim 
of the hoie in which it may rest as by the top. If thèse rims were 
removed from the lower side of the slot in the defendant's inter- 
mediate . pièce, it is majiifest that there would be nothing to hold 
the pin. In reality the defendant's device no more has notches than 
the complainant's cotter pin structure. In the latter there is a plural- 
ity of separate holes for receiving the heel pin whiçh is removed and 
reinserted when a new adjustment is desired. In the former there is 
a plurality of holes run together which likewise receiye the heel pièce. 
And;the; heel pin mustlikewise be withdrawn and reinserted tp make 
a new adjustment, although the connection between the holes and the 
Opération iof a push pin and spring facilitate such readjustment. 

Eor thèse reasons we'hold that claims 1 and 2 of patent No. 631,424 
are not infringed, and in view of this détermination find it unneces- 
sary to 'inquire,intp;their;validity. 

The decree of the Circuit Court is affirmed, with costs. 
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LOEAIN STEEL CO. v. BABBOUR-STOCKWBLL CO. 

(Circuit Court of Appea.s, First Circuit. January 19, 1909.) 

No. 749. 

Patents (§ 328*) — Validitt and Infbingement— Railwat Switch. 

ïhe Moxliam patent, No. 539,878, for rallway switch work, embodying 
a single center pièce wlth liardened surfaces to be connected with the 
rails by a separate body of cast métal, discloses patentable invention of 
some degree of merlt, but must be llmited to the particular construction 
descrlbed. As so construed, held not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. I>ig. 8 32a*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Thomas "W. Bakewell (Charles MacVeagh and George H. Parmelee, 
on the brief), for appellant. 

Richard P. EUiott and Benjamin Phillips, for appellee. 

Before COLT and PUTNAM. Circuit Tudges, and ALDRICH, 
District Judge. 

ALrDRICH, District Judge. This case, as presented to us, involves 
two questions, that of the validity of the Moxham patent, No. 539,- 
878, and that of its infringement by the défendant. The resuit reach- 
ed by the Circuit Court was against the défendant upon both points ; 
but the conclusion upon the first point, that in respect to invention, 
seems to hâve been reached upon hésitation and with doubt, because 
it said in respect to it that, if there be some invention in the patent, 
it should be limited closely to the structure shown. Our conclusion 
involves a disagreement with the court below only upon the single point 
of invention. We think the idea of a switch structure embodying a 
single center pièce with hardened surfaces calculated to resist at ail 
points the frictional contact of car wheels crossing from one track 
to another, to be connected with the rails by a separate body of cast 
métal, thus presenting a solid one-piece structure, involves a new idea 
of some considérable value, and that the particular arrangement de- 
scribed for uniting and securing the structural connection between the 
hardened center pièce and the rails through a scheme for a shrinkage 
grip under the cooling process of a separate body of molten métal 
poured into the mould which surrounds the center plate and rail ends, 
thus firmly uniting the whole together without the external fastenings 
of bolts and plates, taken in connection with the idea of presenting a 
solid center pièce with a hardened surface, involved invention of some 
degree of merit, and as such entitled to protection commensurate with 
the degree of the actual invention involved. 

Perhaps the caSe is not especially strong upon the proposition of 
commercial success, but the idea of the center pièce was an original 
one, in the sensé of its setting in such a place and for such a purpose 
and under such an arrangement; and the construction as a whole was 

*For other cases see same toplc & 5 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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sufficiently described in the daims and specificatton to entitle the 
patentée, we think, to hâve it stând as a valid invention. 

Speaking generally, we do ript find the particular idea or the par- 
ticular arrangement of patent No. 539,878 in the prior art, nor do we 
find it présent in the eariier Moxham patent, No. 536,734, which was 
passed upon by the Circuit Court of Appeals for the Sixth Circuit in 
Johnson v. Tqledo' Traction Co., 119 Fed. 885, 56 C. C. A. 415. Still, 
in view of the gênerai .state of the art and that hardened center pièces 
had beeîl used under various conditions of attaohment and security, 
the invention should be limited, as is usual under such circumstances 
in patents for improvements, to the particular construction and adap- 
tation described, and as such is only entitled to protection in respect 
to the uses of which the particular arrangement is capable. But as 
a device and to such extent we think it is entitled to that status in the 
field of invention. 

Aside from this view, and notwithstanding it, we agrée with the 
resuit reached below that the bill should be dismissed. The defend- 
ant's arrangement for securing the center pièce was quite différent 
from that of the patent in question, at least so différent that it cannot 
reasonably be said to be within the rule of équivalents which should 
be applied to a situation involving a narrow invention of somewhat 
limited merit. The defendant's alleged infringing device is a con- 
struction which employs a scheme for solidly uniting or Connecting 
through casting the body part around the rail sections under mechani- 
al conditions which form a pocket in the top of the body part into 
which, after the casting or body is expanded througji moderate heat- 
ing, and, after the hardened center plate is in its place, shims are in- 
serted between it and the ends of the rails, under such conditions that 
in cooling the plate is securely gripped and held, under conditions, 
however, which permit its removal without breaking up the gênerai 
structural arrangement, while the later Moxham scheme of the patent 
in suit contemplâtes a single solid intégral structure involving, of 
course, the rails and the center pièce. 

The later Moxham patent, the one in question, has for its leading 
idea a unitàry structure, which comprises a cast-iron body and a 
hardened center pièce permanently united and imbedded under the 
hold of cooling molten métal, the center pièce, under such conditions 
of permanency, to bave a hardened surface sufficient to adequately re- 
sist frictional wear, ail to the end that the frog or track at the point 
of crossing shâll hâve a duration of life equal to that of the rail. 

We are not concerned, in this connection, with the question whether 
it was an entirely practical or successf ul device ; but it is the idea and 
the method of accomplishing .it which distinguishes the patent in 
suit, we think, from the prior art and that of the eariier Moxham pat- 
ent, and which, at the same time and for the same reasons, distin- 
guishes the structure and the method used by the défendant from the 
patent against which infringement is claimed. 

There are various différences in the structural détails of railway 
frogs, including those in respect to size and shape, and, in particular, 
there are différences in respect to size and shape of center pièces ; but 
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in view of the discussion 6f the éléments of the various structures in the 
older art and those of the différent Moxham patents, as set forth in 
Johnson Co. v. Toledo Co., 119 Fed. 885, 56 C. C. A. 415, and in Steel 
Co. V. New York Switch & Crossing Co. (C. C.) 124 Fed. 548, and the 
différences of the structural détails of the patent in suit and of the 
alleged infringing structure, as explained by Judge Lowell in that 
part of his opinion which deals with the question of infringement, 
we hâve no occasion, we think, to go further than to say that we agrée 
with the reasoning and conclusions of Judge Lowell upon this part 
of the case, and that the structure and methods used by the défendant 
are so materially différent from those described in the complainant's 
patent in question as to put them wholly outside of the range of 
équivalents properly applicable to a situation like this. Consequently, 
the gênerai resuit reached hère, that the bill should be dismissed, is 
the same as that reached in the court below. 
The decree of the Circuit Court is affirmed, with costs. 



BABCOCK & WITXX)X CO. r. TOLEDO BOILER WORKS CO. (two cases). 

(Circuit Court of Appeals, Slxth arcult May 18, 1909.) 

Nos. 1,802 and 1,903. 

1. Patents (| 129*) — Suit fcb Infringement— Estoppel. 

A corporation charged with Infringement of a patent Is not estopped to 
deny its validity merely because the patentée who sold and assigned It la 
a subordinate In its employment. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 182%-186 ; Dec. 
Dlg. § 129.*] 

Patents (§ 328*) — Invention— Impbovements in Watee-Tube Boilees. 

The Park patents. No. 747,329, for a baffle wall brick used In the con- 
etructlon of baffle walls of water-tube bollers, and No. 744,015, for a hand- 
hole cover for clpslng the hand-holes in the headers of water-tube bollers, 
are both vold for lack of patentable invention over the prior art 

[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 328.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

C. P. Byrnes, for appellant. 

Wilbur A. Owen and R, H, Parkinson, for appellee. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge. Thèse two cases, involving alleged in- 
fringements of two différent patents, were heard together. This was 
feasible because, the parties were the same in each case, and, though 
two distinct patents are involved, they pertain to appliances in connec- 
tion with water-tube boilers, and each is alleged to hâve been used in 
the same structure. The défense was anticipation, nonpatentability, 
and the assertion that the équitable title to the patent, if valid, is in the 
défendants. 

*roT otber cases se* «un* toffic & § nvmskb in. Dec. & Am. Dlga. 1907 to date A P<p'r Inde>:aa 
ITO F.— 6 
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1. The patent involved in case No. 1,903 is a patent dated December 
15, 1903, issued to the Aultman & Taylor Machinery Company, as- 
signée of the inventer, Kennedy Park. The patent is for an improved 
bafiiewall brick, used in the construction of baffle walls of water-tube 
boilers. The inventer, in his patent, states : 

"The object of the Invention Is to prevent the leakage of gases through 
the baflSe wall, to reduce the number of Joints, and to protect the brick by a 
métal, çaslng durlng handliug or transportation, while protectlng the métal 
casing from the gases wlien In place." 

The patent involved in case NOi 1,903 is another invention of the 
same Kennedy Park, the patent issuing to the same Aultman & Tay- 
lor Machinery Company, Park being assigner. It issued November 
10, 1903, and is numbered 744,015, and is for "a new and useful hand- 
hole coveir." The inventer, in his spécifications, says: 

"My Invention relates to the hand-hole eovers employed Ih connection with 
the headers of Water-tube' boIlérs ; and the object of thei Invention Is to pro- 
vide a hand-hole cover or cap which will conform to the sinuous curves of 
the headers ordinarlly used, glve access to a groiip of tubes wlthout necessl- 
tatlng the use of a spécial form of header, and can be inserted or removed 
through the band-hole It is to cover." 

Both patents were held invalid by Judge Tayler as not involving 
patentable inventions in view of the state of the art, and both bills 
were dismissed. 

2. Before determining the validity of the patents, there is a ques- 
tion of estoppel, which, if found for the appellants, is determinative of 
the case, without regard to the défense of invalidity. Thèse patents 
were . for subordinate parts or attachments to water-tube boilers. 
Prior to both inventions, Park had secured a patent for a new type 
of water-tube . boiler, and later secured a reissue, being reissue No. 
11,870. When he made the water-tube boiler invention he was an em- 
ployé of the Aultman & Taylor Machinery Company. Having com- 
pleted his invention, hé entered into a contract with that company, 
by which they were to bave the exclusive right to make and sell such 
boilers in considération of a salary and a royalty upon the sale of 
boilers so made and sôld by that company. Under this arrangement 
the Aultman & Taylor Company undertook to at once construct and 
test a trial boiler under the patent, the construction to be at their ex- 
pense, and under Park's supervision.: After many delays, a boiler 
was constructed according to Park's reissue patent and subjected te 
satisfactory tests. During the construction of this trial boiler Park 
devised and applied to that boiler the baffle brick and hand-hole cover 
of the two patents now in suit. The Aultman &, Taylor Company 
were of opiijion that if thèse parts were patented it would tend to the 
better protection of the boiler itself when put upon the market. Parle 
says that he did not regard the parts as properly patentable, but at the 
instance of the Aultman & Taylor Company agreed to apply for pat- 
ents and toassign his inventions to that company, they paying ail 
expenses 6 f same. The patents in suit >yere accordihgly applied for 
by Park, and,' when granted, issued to the Aultman & Taylor Company, 
as his assignée. Two years elapsed after the completion and testing 
of the triaT bôilef , but no sale was ma-de of the' patented boiler. At 
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that stage, the Aultman & Taylor Company sold out their entire gên- 
erai boiler business to the Stirling Boiler Company, the predecessor 
of the Babcock & Wilcox Company, appellants herein. This sale 
included ail of the patents owned by the Aultman & Taylor Company 
which related to boilers or attachments, or parts of boilers, though no 
mention was made of the two patents in suit. And it is doubtful 
whether at the time either party knew of or cared about thèse patents. 
The royalty contract with Park, under which the Aultman & Taylor 
Company were to make and sell his watei-tube boilers, was express- 
ly excepted out of this sale; neither did the test boiler which had 
been made by that company pass to the Stirling Company, the prede- 
cessor of the Babcock & Wilcox Company, circumstances indicating 
that both Park and the Aultman & Taylor Company at that time regard- 
ed the baffle trick and hand-hole covers as appliances or appurtenances 
pertaining to that contract and to boilers made thereunder. As this 
sale divorced the Aultman & Taylor Company f rom the boiler business, 
it operated by common consent as a termination of Park's royalty 
contract, as well as of ail relations to that company as a salaried em- 
ployé. 

In view of the circumstances under which the patents in suit were 
taken out, and of the fact that the new devices therein covered were 
principally valuable as parts of the Park water-tube boiler, the con- 
tention has been advanced that Park is the équitable owner of the 
patents in suit, notwithstanding they issued by his directions to the 
Aultman & Taylor Company, as his assignées. This contention we 
shall pass by, and for the purposes of this case assume that thèse 
patents passed to the Stirling Company under the sale by the Aultman 
& Taylor Company of ail their patents relating to boilers. 

This sale left Park free to make other arrangements for the manu- 
facture and sale of his water-tube boilers under his reissue patent, No. 
11,870. He accordingly left the employment of that company, and 
after some negotiations assigned that patent to the appellee company, 
and entered their employment under a contract by which he was to 
receive a salary and a commission or percentage upon the sale of ail 
his water-tube boilers made and sold by them. Thereupon défendants 
began to make and sell the Park water-tube boilers, and in connection 
therewith employed the baffle wall brick and hand-hole cover of the 
later inventions of the same inventor. The évidence convinces us 
that both Park and his new employer, the Toledo Boiler Works Com- 
panyj were not intentionally guilty of infringing the patents in suit. 
We are persuaded that Park had forgotten that patents had ever 
issued, and that the appellee company had no actual knowledge of 
that fact until they were given notice by the attorneys for thé appel- 
lant that they were infringing after they had comraenced to make 
and sell water-tube boilers with their appurtenances. Constructive 
knowledge only may be charged to appellee from the records of the 
Patent Office. We allude to actual innocence, not because ignorance is 
an excuse for infringement, but for its bearing upon the question of 
estoppel by reason of their connection with the inventor, Park. 

Assurning, as we shall, for the purpose of this case, that Park him- 
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self would be estopped, by his sale of the patents in suit to the pred- 
ecessor of the appellants, from relying upon their invalidity when sued 
for infringement, we corne back to the question of whether there is 
any such relation or privity between the défendant company and Park 
as to afïect them with his estoppel. But it is to be observed at the 
outset that Park is not sued. Neither is he a stockholder hor an of- 
ficer of the Tôlèdo Boiler Works Company. Neither did that company 
make any sale df either of the patents in question to the complainant 
or its predecessof in title. The only relation of Park is that he sold 
his water-tube boiler patent, to which the complainant has no shadow 
of claim, to the Toledo Company, and entered into their employment 
under a contract by which he is to receive a salary and a percentage 
upou ail Sales ôf his water-tube boiler made and sold by them. This 
gives him no fîhancial interest in the profits or losses of that com- 
pany. If they sell none of the boilers made under his patents, he gets 
nothing but his salary. Whether sales of the water-tube boilers are 
profitable or otherwise, his percentage is the same. ' 

The Toledo Boiler Works is alone accountable tô the Babcock & 
Wilcox Company for their infringement by using the parts covered 
by the patents in water-tube boilers made or sold by them under the 
Park water-tube boiler patent. Why shall they be estopped from de- 
fending their alleged infringement upon the ground of the invalidity 
of those patents? The ground upon which the assignor of a patent 
is estopped, when sued for infringement, to deny the validity of the 
patent he has sold, is that, having received a valuable considération, 
he may not derogate from his grant by denying that it had any value. 
Thus in Babcock v. Clarkson, 63 Fed. 607, 11 C. C. A. 351, the Circuit 
Court of Appeâls for the First Circuit, speaking by Judge Putnam, 
said: 



"The précise' nature of this estoppel does not seem to hâve been always 
clearly apprehendéd. It is, in effect, that when one has parted with a thing 
for a valuable considération he shall not, so long as he retains the considéra- 
tion, set up his pwn fraud, falsehpod, error, or mistake to impair the value 
of what he has thua parted with. * * » This is as much in harmony with 
Sound morals as wltli the fundatoèntal rules of equity law ; nor is it the usual 
estoppel in pais, arlsing from the représentations or silence of the party 
against whom the estoppel Is chargçd, Oonse<iuently, the estoppel which we 
apply to this case does not run against a patentée whose patent has been 
sold by his assignée in bankruptcy." Croppér v. Smith, 26 Ch. Div. TCk); 
Smith V. Ôropper, 10 App. Cas. 249, afflrming the former case upon that point. 

In Hall V. Condér, 2 C. B. (N. S.) 22, it was said by Lord Romilly, 
then Masterof .'the Rolls: ' 

"I do not intçnfl to express my opinion as to the validity of Wright's patent. 
I wlll assume, foi" the purpose of my jùdgment, that it is Worth nothing at 
Ail. But this Is certain: that the défendant sold and assigned that patent 
to the plaintiffs as avalid one, and, having done so, he cannot derogate from' 
his own grant. Ijt does not lie in his mouth to say that the patent is not 
good." 

The estoppel. is one limited in character, and suçh an assignor, when 
subsequently sued for infringing the assigned patent, may show the 
State of the art for the purpose of limiting its scope. 
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This court, in Noonan v. Chester Parle Club, 99 Fed. 90, 39 C. C. 
A. 426, said : 

"It seems to be well settled that the assigner of a patent Is estopped from 
saying his patent is void for want of novelty or utility, or because anticipa ted 
by prior inventions. But this estoppel, for manifest reasons, does not pre- 
vent him from denying Infringement. To détermine such an issue, it is ad- 
missible to show the state of art involved, that the court may see what the 
thing was whicli vvas assigned, and thus détermine the primary or secondary 
character of the patent assigned, and the extent to which the doctrine of 
équivalents may be invoked against an infringer. The court will not assume 
agalnst an asslgnor and in favor of his assignée anythlng more than that 
the invention presented a suffident degree of utility and novelty to justlfy 
the issuance of the patent assigned, and will apply to the patent the same 
rule of construction with this limitation which would be applicable between 
the patentée and a stranger." 

Such an estoppel extends only to the assigner patentée and those 
in privity ôf title or interest with him. It does not, therefore, extend 
to a patentée whose patent was sold by his assignée in bankruptcy. 
Cropper v. Smith, cited above. 

A corporation is a légal entity. It may be estopped only ty some 
corporate act or relation of privity of estate or interest under or with 
one who is estopped. Neither reason nor authority exist for holding 
that an infringing corporation is estopped from denying the validity 
of the patent sued upon merely because the assignor patentée is a 
subordinate in its employment. The cases of Boston Lasting Co. v. 
Woodward, 82 Fed. 97, 27 C. C. A. 69, and American Coat Pad Co. 
V. Phœnix Pad Co., 113 Fed. 629, 51 C. C. A. 339, are in point. 

The counsel for appellants hâve cited as opposed to this view: 
Daniel v. Miller (C. C.) 81 Fed. 1000; Time Telegraph Co. v. Him- 
mer et al. (C. C.) 19 Fed. 322. They are not in conflict. 

Daniel v. Miller was an application for a preliminary injunction. 
Miller, the inventor and assignor, was a party défendant, and the 
only averment in the case, as reported, was that "the other défendants 
were acting in privity with him." In the course of the opinion, Judge 
Dallas said: 

"There Is more room for dispute as to whether the other défendants are 
also estopped, but I am clearly of opinion, upon the proof of privity and the 
coopérative infringement, that they are." 

What the proof of privity was, does not appear. 

Time Telegraph Co. v. Himmer was a bill against Himmer, who 
was the inventor and assignor to the complainant of the patent in 
question. The other défendant, Carey, supplied Himmer with the 
. arious parts necessary to make a nurhber of complète infringing de- 
vices. Touching Carey, the court said : 

"He occupies no better position than Himmer does. He Is Himmer's alter 
ego in the scheme of pirating the complainant's rights. His gênerai déniai of 
Interest with Himmer goes for nothing, in view of the facts and circumstahces 
which are set forth in the complainant's affldavlts, and which are sufficient 
to cal! upon him for a full t^nd explicit disclosure of his relations with 
Himmer in order to exonerate himself." 

The case seems to hâve been one in which Carey was a contributing 
infringer and liable on that ground, but what the facts were which 
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cOnstituted him "the altef ego of Himmer" dp not appear in the rec- 
ord of the case. 

They hâve also cited Continental: Wire Fence Cp. y. Pendergast 
(C. G.) 126 Ped. 38li That is an opinion upon an application for in- 
tçrloçutory injunction by judge Lochren. The opinion distinctly con- 
cédés that sûch an estoppel will, itïot apply to mère employers of such 
an, assignor, thoi;gh Judge Lochrçn did find upon the lacts of that 
case Such évidence of "secret interest" as to justify the order asked, 
the assigner being a défendant âlong with others associated with him 
in ' thé' 'inf ringement. ,' 

Satiie counsel hâve also cited '^oodward y. Boston iLasting Ma- 
chine Go., 60 Fed. 283, 8 G. G, A. 622, and same case, 63 Fed. 609, 
11 C. G. A. 353. Neither case supports the contention. They are 
çommentçd upon and explainçd intjie later case heretofore çited from 
82 Fed. p (27 G. Ç A. 69), where Judge Putnam, speaking for the 
Gouir^. bî'Àppeals, said : 

"We are agaln pressed with the proposition that the respondents below 
are ^tppped from denylng the valldity of the clalms of thé patent now In 
I^ne. ïîie situation In thls respect is,*howevér, essenttally différent from 
that eïlsflng when the pa:tent was prevldnSly under consldera;tlon. Then the 
respohdèntii were nomlnally the same as now, namely, Wopdward, who was 
the patçnt^and asslgnor of the patent, and James Barrett and Thoinas Bar- 
rett; and In hoth cases alï thèse. re^qndents werè and.are, In'a gênerai 
sensé, «kîpératîng. The, essentlal ditterènce, howèver, Is that Ih the prier 
suit Woodwèrd, who was the only persbn dlrectly subjeet to thé rule of estop- 
pel, was the, principal, «nd tiie.other respondents, so far as the évidence 
showed, were acting at his suggestion and In subordination to hlm. Now, so 
far as the évidence shôws, the other respondents are the princlpals, and Wood- 
ward is thelr «employé, and no estoppel appUes to them by reasou of thelr 
engaglng WoedWard In a subordlnate position." 

In Noonan V. Ghester Park Glub, cited heretofore, we assumed, 
without deciding, that where such an assigner afterward organized î 
corporation and became a shareholder and its président, which engag- 
ed in infringing the assigned pateiit, the corporation was affected by 
the estoppel. The later case of Lamb Knit Goods Go. y. Lamb Glovè 
& Mitten Go.. 120 Fed. 267, 56 G. G. A. 547, does not distinctly pré- 
sent any question of estoppel relevant hère. 

Under ail the facts of this case, we are unwilling tô hold the appellee 
Company affected by any estoppel which afïects Kennedy Park. 

The défense of invalidity being open to, the appellee, we quite agrée 
with the conclusion pf Judge ^Tayler that both patents are invalid 
as not invplying patetitifil^lé inyçntion over the old art. The patent 
for baf^e jînpk, Np. ?47,32?, çpvérs a métal casting cast around a 

Çreviously fdrméd ifiré brick, aiid the çlainis çover certain détails, 
'he State Pf.the a,rt pertaining. to fire brick structures, subjected to 
great. lîf â't;,,'3ya5 such ; ^s td otte familiar with that art tP 

make .5y,«Ii| ;çhi3,ngès of the animportant character shown in this patent^ 
and supportsi the conclusion of the cpurt below that the device does 
not exhroiï 'patentable invention. It îs enough to rèfer to the patent 
to Bradford, No. 62,927, and to Watspn, No. 71,433, and to Bradbtiry, 
No. 218,616, and, tP-.ÏV^elJhousej No. 350,331,. and to Johnson No. 
83,721. The other patent in suit, being the patent involved in case 
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No. 1903, is No. 744,015, for a hand-hole cover for closing the hand- 
holes in the headers of water-tube boilers. Thèse hand-holes are the 
means of access through the headers to the expanded tube ends, for 
the purpose of removing or repairing them. The invention relates 
only to the covers for such hand-holes. "The object of the invention," 
says the patentée in his spécifications, "is to provide a hand-hole cover 
or cap wnich will conform to the sinuous curves of the headers ordi- 
narily used, give access to a group of tubes without necessitating the 
use of a spécial form of header, and can be inserted as desired through 
the hand-hole it is to cover." Mr. Albert W. Smith, the expert called 
by complainant, distinctly states the invention of the patent "to be an 
inner hand-hole cover to fit the ordinary sinuous headers of a water- 
tube boiler of such shape that the hole which it covers will give a 
maximum sized opening for access to the header interior, at the same 
time permitting the cap to be inserted and removed through the hole 
it is designed to cover." He concèdes that the patent claims no oovel- 
ty for the inside cap feature. The file wrapper and contents show 
that claims were made and rejected covering the form of hand-hole 
so shaped as to permit the cover to be inserted or withdrawn through 
the opening, and a cover with a groove into which a gasket fits to form 
a steam-tight joint, as well as a hand-hole cover or cap having in- 
wardly curved sides arranged to conform to an ordinary sinuous 
header. Of thèse three features only the third, the shape of the sides 
of the cap and opening, is covered by the claims allowed. Referring 
to this feature, the spécifications say: 

"The adyantages of my Invention resuit from the pecuUarly inwardly curved 
Bides of the cap, which allow the ordinary sinuous header to be used." 

The first claim reads: 

"(1) A hand-hole cap having Inwardly curved sides arranged to conform 
to an ordinary sinuous header, substantially as described." 

The second claim reads: 

"(2) A sinuous header or manlfold having a hole to give access to a group 
of tubes, and an Inside cap for the hole having inwardly curved sides to con- 
form to the header, substantially as described." 

The only noticeable différence between the claims seems to be that 
claim 2 requires that a single hole shall give access to a group of 
tubes, and that an inside cap shall be used, while claim 1 makes no 
such requirement. The claims of the patent must be sustained, if at 
ail, in view of the proceedings in the Patent Office and the verbiage 
of the claims themselves, upon the inwardly curving sides of the hand- 
hole and cover so as to conform to an ordinary sinuous header. Hand- 
hole openings giving access to one or two or more tubes for the pur- 
pose of removing, cleaning, or repairing were old. It was old to cover 
such openings either with inside or outside caps, and, when by an 
inside cap, the hole and cap were made of such shape as to enable 
the cap to be inserted through the opening it was intended to cover. 
Neither was it new to give the hole and cover a shape to correspond 
with the shape of the header in which it was to be used. Référence 
may be made to the patents to Higgins, No. 358,394; Zell, No. 321.330; 



88 ;• . :r: 170 FEDERAL, REPORTEE.: , ..;. 

Kelly, No. 350,201; and Hartley, No. 350,301. Thèse, patents, as 
well as othèrs, are revîewed and explained by the experts for the 
défendants below in a most convincing way. It would not serve any 
valuable purpose to hère insert; the détails of the patents to which we 
hâve referred. To give a hand-hole and cover such shape as to con- 
form to the shape of a sinuoùs .header and give access to a group of 
tubes would not seem to require anything more than the ordinary skill 
of one acquainted with the art and its history as seen in the patents 
referred to, as well as in others shown in the record. 
The decrees must be affirmed. . 



MEINBCKB & CO. v. STRANSKY & CO. 

(Circuit Court, S. D. New York. April 16, 1909.) 

Patents (§ 328*)— Validity or Infbingemekt— Bed Tan. 

The Hogan patent, No. 651,310, for a bed and douche pan, was not an- 
tlclpated and diseloses invention; also held infringed. 

[Ed. Note.— For othér cases, see Patents, Dec. Dlg. §■ 328.*] 

In Equity. On final hearing. 

Edmond Congar Brown, Arthur v. Briesen, and Fritz v. Briesen, 
for complainant. 
Ered H. Bowersock, for défendant. 

PIvATT, District Judge. This is an equity suit on letters patent to 
Meinecke & Company, assignée of Daniel Hogan, No. 651,310, for 
new and useful improvements in bed or douche pans. There is only 
one claim, and that described the invention, and is therefore set forth 
in f uU : 

"A bed and douche pan having elevated slde edges extended the length of 
the pan, thigh-supports, 4", at the helght of said edges, terminating near 
the rear of the pan, and leavlng an opening between the end of the pan and 
the termlnatlon of said supports, and formed intégral with the side edges of 
the pan, concave depressed buttock-supporting portion, 4', near the front of 
the pan, and a depressed concave overhanging rim near the front of the pan ; 
said pan being wider at the front than at the rear, so as to give increased capac- 
ity at the front or overhanging rim, and said opening or spout, 2, being open on 
top and located below the level of the thigh-supports, substantially as de- 
scribed." 

When Hogan applied for the patent, there were bed pans and 
douches in the art; but none of them seem to hâve hit the mark. 
Hogan himself had made a valiant, but futile, attempt in his former 
patent ; and in his présent effort he was put to much trouble before 
he could convince the examiners that he was entitled to what he asked 
for. At last he convinced them, almost against their will, and the 
device made under his patent caught the market. It met with great 
success, and it met with that success, because it actually does the things 
which are claimed for it.' Doctors and nurses praise it inunmeasured 
terms, and its popularity is a real, substantial thing, not a créature of 

•For other cases see same toplo & § numbkk lu Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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freak or fancy. To hâve given so much comfort to the sick is certainly 
a deed which is entitled to careful thought before one présumes to 
divest the patent of the material benefits which the comolainant ^rges 
vipon us as a right. 

The results which hâve followed upon the marketing of this device 
strengthen the prima facie faith in patentability which was forced upon 
the examiners. The argument was pretty well set forth in the letter 
of the attorney for the patentée under date of April 18, 1900. Many 
a device less worthy than this has been protected by the courts. The 
utihty of the device is obvious. The novelty is not seriously affected 
by the devices urged in anticipation. The only possible question is as 
to whether he discovered or invented anything. We can find the best 
références which he had to work upon in Haertel, 371,193; Dugot, 
443,-593 ; Vaughn, 543,516 ; and his own earlier patents, 581,588 and 
633,004. There will be found scattered among the devices to which 
thèse patents relate overhanging rims extending the length of the 
pan, intégral with the side edges, and an opening at the end of the 
pari which gives natural and easy access to the patient. We also find 
at least one which is wider at the portion where the buttocks could rest 
with more or less comfort, and the graduai rise of the overhanging 
rim from the buttocks portion could hâve been utilized to a limited 
extent for the support of the thighs. 

We do not find, however, in any patent of the prior art, "thigh sup- 
ports, 4", at the height of said edges, terminating near the rear of 
pan, and leaving an opening" to facilitate access to the patient. Right 
around this point is the crux of the case. Dugot and Vaughn are 
the only ones who, prior to this patent, had overhanging rims which 
could be used for thigh supports, in any sensé of those words. Ho- 
gan's "cushions, 10," were not thigh supports in the sensé of the 
"thigh supports, 4"." Hogan's cushions were calculated to relieve the 
limbs from the roughness of the ordinary bed pan. Dugot had no 
idea of using his overhanging rim for thigh supports. It may hâve 
been floating in the haze of Vaughn's mind, but was not crystallized 
into certainty. To discover that by important changes the rim of 
either patent could be put to the complète use which it has in the 
patent in suit required, in my opinion, a touch of that divine fire called 
"inventive genius." 

Another way of putting it: The central and valuable thought is to 
utilize the intégral overhanging rim, so that at its highest point it fur- 
nishes support for the thighs and brings them to the position they 
should be in for practical purposes, and at its lowest point takes care 
of the buttocks and the spine, and ail this with an easily adjustable, 
sanitary, comfortable, and fairly secure pan, so constructed as to give 
the doctor and nurse instant and easy access to those parts of the 
patient which from the necessities of the case require attention. Some 
of its advantages can be found in other constructions ; but the bringing 
of them ail together in one device, with the added atlvantages above 
mentioned, was, as I see it, the discovery of a new and useful thing. 

The comfort of a sick person is not a matter which can be compass- 
ed by tricks of trade. The principles of suggestion can hardly be 
enforced upon a person who lies in extremis. It is easy now to assume 
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a flippant manner, and to tell us that no advance upon the art has been 
made, except, possibly, to make the pan of such a shape that it fits the 
average human frame somewhat bette r than of yore; but the cold 
fact remains, staring us in the face, that for years persons of expéri- 
ence had seea the necessity for advances in this doleful art, and every 
attempt had been barren and futile until Hogan came, who, after two 
valiant efîforts, both of which missed the mark, managed at last, after 
a painful struggle with the examiner, to reach the monopoly which 
défendant so lightly mvades. 

The défendant is probably within his rights in attacking the patent ; 
but it cornes with ill grâce f rom one who entered upon such business 
relations with the complainant as to make him almost a licensee. He 
certainly is unfortunate, , in that he marked complainant's patented 
stamp upon a construction which he now insists has no patented pro- 
tection. The légal right to change his mind may be admitted ; but the 
morality of the act is another matter. Infringement is plain, unless 
one sticks in the bark as to the liieaning of thé claim. 

The patentée had a rough journey through the Patent Office, and 
it was a long time before he had rearranged his earlier claims and 
condensed the subject-matter into a form which met the views of the 
examiner. In one of his earlier arguments he protested that his was a 
"one-piece device," and changed his claim so that the thigh supports 
are formed "intégral with the side edges of the pan." Every métal 
pan with its side edgès extended into an overhanging métal rim was 
necessarily made in two pièces. So was the porcelain pan, for that 
matter. There could be only two reasons for using the word "in- 
tégral." Since the rimitself was to be a thigh support, it must be 
made intégral with the side edge in such a way as to avoid any sharp- 
ness which would disturb the patient where the rim joins the edge, and 
more particularly the "cushions, 10," which acted in the earlier patents 
to ease the patient's body, were to be eliminated. Thèse had been 
separate pièces. Now no separate pièce would be needed. The over- 
hanging fim would now perform the, function of the cushions, as well 
as its own ôther f unctionsi. 

It is unbécoming in the défendant to be so nice about définitions 
after his admitted relations with the complainant; but, in any event, 
the pan of the patent is essentially, and for every purpose, and from 
every view, a one-piece device, and the overhanging rim is intégral 
with thé side edges. 

Défendant criticises the proofs of infringing sale ; but hère, again, 
he is unréasonably technical. The proofs about the sale, taken in con- 
nection with defendant's catalogue, make out, to my mind, a clear case 
of actual sale within thé district, and art avowed purpose to make as 
many morê as possible. 

Let thé usuàl injunction issue. 
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MITCHBLL V. INTERNATIONAL TAILORING CO. 
/ (Circuit Court, S. D. New ïork. Aprll 29, 1909.) 

1. Patents (§ 13*)— Subjects or Patenta— Advebtising Oaed. 

An advertislng device made of cardboard is a manufacture, and patenta- 
ble as such, if novel and Involvlng invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 11, 12 ; Dec. Dig. 
I 13.*] 

2. Patents (| 328*)— Invention— Advertising Device. 

The Mltchell patent, No. 861,747, for an advertising device, held not 
void on its face for lack of novelty or invention. 
[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On demurrer to bill. 
See, also, 169 Fed. 145. 

Philipp, Sawyer, Rica & Kennedy, for complainant. 
Kenyon & Kenyon, for défendant. 

WARD, Circuit Judge. Demurrer to bill for infringetnent of claim 
1 of letters patent 861,747, on the ground that they are invalid and 
void on their face for want of novelty, and as for nonpatentable sub- 
ject-matter, in view of common knowledge and information. The 
object of the patentée was to devise an advertising scheme which 
vvould encourage receivers to keep the name and address of the sender, 
instead of throwing the communication into the waste paper basket, 
as generally happens in the case of cirçulars. The method devised 
was to print the name and address of the sender on a gift, generally 
a picture, which is a part of the device, and which the receiver will 
be likely to keep. The thing patented, however, was not the method, 
but the physical device used. Claim 1 reads: 

"1. The hereln descrlbed advertising device comprising a cardboard sheet 
of snbstantially commercial letter paper form and size, scored transversely 
to form upper and lower flaps to fold upon the intermediate portion, the en- 
tire Inner side of sald sheét being adapted to bear a printed letter vrlth proper 
letter head upon the upper flap portion and a signature at the bottom, one of 
said flap portions comprising a glft to be detaclied from the remalnder, and 
means for séaling the free edges of the sheet, when folded for mailing, sub- 
stantially as descrlbed." 

The advertising device covered by the patent is a manufacture with- 
in the patent law, and therefore patentable, if novel and involving in- 
vention. The patent itself is prima facie évidence of validity; and, 
supplementing this, the demurrer admits the allégations of the bill 
which establish the utility of the device and the gênerai acquiescence 
in the complainant's rights. The folded sheet seems to me to involve 
no, invention; but the making of one of the folds a gift likely to pré- 
serve the name and address of the sender may do so. While the patent 
certainly seems very obvions, I cannot say, because of facts within 
contmon knowledge, that it is void on its face for lack of novelty 
or invention. Butler v. Bainbridge (C. C.) 29 Fed. 142. 

The demurrer is overruled. 

•For other cases see same topic & § nomebb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexas 
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SCHWANER y. KERR et àL \ 

(District Court, T>. Oregon. Aprll 26, 1909.)] 

No. 4,980. 

L Shipping (5 172*) — Demueeage— Constbuction of Chabtee Pabtt. ■^ - - . 
Whére a charter party contalns no express prorislon aa to the tlm» 
for loading, the parties are deemed to hâve contracted wlth référence to 
the custom of the port where the vessel Is to be laden, which stands as a 
régulation; but, where the charter party has fixed the number of days 
and tiœe of their commencement In unequivocal language, usage and cua- 
tom cannot avail to change or modify its stipulations in that respect. 
' [E3d. Note.— For other cases, see Shlpping, Cent. Dig. § 569; Dec. Dlg. 
1 172.*] 

2, Snippiira (§ 181») — Demuebage— Lat Dats— Consteuction of Ohaetkb 
Paett. 

A charter party for a steamship to be loaded with wheat for export at 
the port of Portland, Or., provlded that lay days for loading should not 
count durlng any tlme when the supply or bringlng by rail to the port of 
loading of the intended cargo should be delayed by rallway accidents or 
Impediments or other hlndrances beyond the charterers' control. The 
grain had been purchased and wàs stored at interior railroad points. 
There was a delay of several days beyond the charter time in loading, 
whlCh the charterers claimed was due to their inability to obtain the for- 
wardlhg of the grain by the railroads as speedlly as demanded. It ap- 
peared, however, that, although thèy dld not obtain shlpmènts in as large 
volume as usual, it was not due to any accidents, or unusual conditions, 
and that they did In fact durlng the time the vessel should bave been 
lottded reçoive more than sufflcient to load her, which they shipped in 
other vessels also under charter to them. Held,, that the delay was proxl- 
mately caused by the actà of the charterers themselves, and not to any 
hindrance Beyond their control, wlthln the exception in the charter. 

[Ed. Note.— For other cases, See Shlpping, Cent Dig. § 590; Dec. Dig. 
i 181.*] 

8. Shipping (§ 181*) — Demuebage— CoNffTEiiCTXON of Ohaetee Paett— "Eaint 
Dats." 

A provision of a charter party, excludlng "rainy days" from the lay 
days for loading a cargo of wheat at Portland, Or., wlll be construed'to 
exclude only days when by reason of rain and storm the work of loading 
such cargo with the facillties at that port cannot be safely and convenl- 
ently prosecuted; but it Is the right of either party to Insist on the 
exclusion of such days, and the charterer may do so even though the 
loading in fact proceedéd. 

[Ed. Note. — For other cases, see Shlpping, Cent Dig. S 590; Dec. Dig. 
S 181.* 

For other définitions, see Words and Phrases, vol. 7, p. 5916.] 
4. Shipping (I 181*)— Demueéage— CoîîSTBUCTioN OF Chabtee Paett— "Holi- 

. DAYS." 

A charter party of a vessel to be loaded wlth grain at Portland, Or., 
excepted "holldays" from the lay days for loading, and also coutained a 
provision that working days shoul^ not count when the shipment of the 
grain or the loading should be delayed by holidays ecclesiastlcal or civil, 
B. & C. Comp. Or. § 3918, makes certain days légal holidays, "and every 
day appolnted by the Président of the United States or by the Governor 
of this State as a day of public fasting, thanksgiving or hoUday." The 
etatute, however, imposes no penalties for working on such days. Held, 
that the provision, construed wlth référence to the statute, included only 
such holidays as wère customarily observed by a cessation of work, that 

"Tôt other ou«s laa aame toplc & i nxtmbbb In Dec. A Am. Dlgs. 1907 to date, & Rep'r IndtzM 
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a day designated by the Président for thanksgiving was withln the ex- 
ception, but that a séries of days specially designated by the Governor 
as légal holidays on account of a financial panic were not withln the 
exception. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. | 590; Dec. Dlg. 
§ 181.* 

For other définitions, see Words and Phrases, vol. 4, p. 3321. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall 
V. Sprague, 21 C. C. A. 337 ; Ilagerman v. Norton, 46 C. C. A. 4.] 

In Admiralty. Suit for demurrage. 

Veazie & Veazie, for libelant. 

Teal, Minor & Winfree, for respondents. 

WOLVERTON, District Judge. By charter party of date October 
3, 1907, Kerr, Gifford & Co. chartered of C. Andersen the ship Ti- 
berius, to carry wheat in sacks f rom Portland to a port in the United 
Kingdom or on the Continent of Europe ; the net register of said 
ship, according to the charter, being 2,703 tons. By the charter party 
it is provided (paragraph 8) that: 

"Fourteen worklng lay days (Sundays, holidays, and ralny days, or days 
on whlch the Columbia or Willamette rivers are obstructed by ice, so as to 
prevent navigation by ordinary lighters, not to be counted as lay or worklng 
days), to commence twenty-four liours after the inward cargo and or ballast 
shall hâve been flnally discharged, and the captaln bas given charterers writ- 
ten notice, accompanied by surveyor's certifleate that his vessel is ready 
to reçoive cargo, are to be allowed charterers for loadlng at places as herein- 
before provldedi" 

By section 14 it is agreed that for each and every day's détention 
or demurrage at the port of loading, by default of the charterers or 
their agents, four pence per net register ton, or its équivalent, per day, 
shall be paid day by day, by the said charterers or their agent ; and, by 
paragraph 15, that: 

"Lay or worklng days shall not count at ports of loading, during any time 
when the supply or loading of stiffenlng, or the supply or bringing by rail, 
craft, or otherwise, to port of loading or alongside the vessel, or the loading 
of the cargo, or intended cargo, or any part thereof, is delayed by the act of 
God, war, restraint of princes, rulers, or people, force majeure, blockade, 
quarantine, earthquake, inundations, storms, rain, snow, ice, flre, riots, strikes, 
lockouts, civil commotions, polltical disturbances or impediments, holidays 
(ecclesiastlcal or civil), cessations or stoppages of labor, épidémies, périls of 
the seas, rallway accidents or impediments, or any other hindrance of what- 
sœver nature beyond the charterers' control." 

The ship Tiberius arrived in port on the 7th day of November, and 
at 8 o'clock a. m. on the llth the captain gave notice to the charterers, 
accompanied by the certificate of a compétent surveyor selected by 
them, that the vessel was ready to take in cargo. Loading, however, 
was not begun until November 27th, and thence was continued from 
day to day until December 6th, when her cargo was completed, and she 
departed on her voyage. 

On October 28th the Governor of the state of Oregon issued his 
proclamation declaring the 29th, 30th, and 31st days of October, and 

*For otber cases see same topic & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Ist and 2d days p'i.Hovember légal holidays, and thefeaftef issued 
other proclamations from time to time.declaring other days to be légal 
holidays, comprising ail the time that the steamship Tiberius was in 
the harbor of Portland, excepting December 5th and 6th. The especial 
reason for the issuing of such proclamations was the peculiar financial 
condition of the cbuhtry in banking circlès. 

This is a proceeding by libel to recover demurrage for the delay of 
the ship beyond 14 lay days subséquent to 24 hours after the notice was 
given that the ship was ready for loading. 

It is stipulated by the charter party, bringing the material matter into 
juxtaposition, that lay or working days shall not count at ports of 
loading during any time when the supply or bringing by rail or craft 
or bthérwise to port of loading, or alongside of the vessel, or the load- 
ing of the cargo or intended cargo, or any part thereof , is delayed, by 
railway accidents or impediments, or other hindrance, of whatsoever 
nâturej beyond the charterers' control. The two members of a commit- 
tee who were instrumental in having this form of clause introduced 
into the charter party hâve testified from the witness stand, in effect. 
that it was designed for the protection of the shipper and charterers to 
cover delays incident to shipping grain from the interior by rail, be- 
yond thè shipper's or charterers' control. Grain is purchased from 
first hands in the interior of the country, many miles from the port, 
where it is stored in warehouses along the lines of railways. Export- 
ers sometimes, in anticipation of their eXport trade, and sometimes sub- 
séquent to their purchàses inland, charter vessels for thefr use to carry 
suçh( grain abroad from Portland. They expect, however, to assemble 
the grain at the Portland docks in time td meet the exigencies of their 
chartçrs. Their calculations in this particular may, however, be frus- 
trated on occasions by unusual and unlooked for occurrences, delaying 
deliverîeS by rail, and it is such unforeseen hindrances, beyond the con- 
trol of the charterer, say the f ramers of this form of charter party, that 
the coiitract was intended to cover, and thereby to excuse the charterers 
f rona delays attributable to such causes. 

While it might be pertinent for the draftsman bf a contract to ex- 
plain what was intended by spécifie provisions contairted therein, tlever- 
theleSSithe instrument is subject to like rules of construction as those 
of similar kind, and the intendment must be gathered from the four 
corners of the paper itself, viewed. in the light of the conditions and 
environment under which it was drawn, and the purpbses which, from 
its reading, it was manifestly designed to subserve. Formerly the 
rule prevailed that, when a charterer agreed to furnish cargo for a 
vessel, his obligation imported that he must hâve it ready for loading 
when the vessel was ready to receive it ; but the rule has been very 
materially modified, so that it now has adaptability to the custom of the 
port in which the vessel is to be laden. Of course, ii ttie charter par- 
ty, by explicit terms, fixes the time for loading, no Custom can avail to 
change its efïect; but, if np spécifie time is designated, then a reason- 
able time is allowed to bç ascertained from the custom of the particular 
port. So it is as it respects getting the cargo to the ship's side in the 
absence of any express' provision that it must be ready when the ship 
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is prepared to receîve it. The established custom of the port stands as 
a régulation ; the parties to a charter party being deemed to hâve con- 
tracted with référence to the custom. 

In Randall v. Sprague, 74 Fed. 247, 31 C. C. A. 334, there being no 
stipulation respecting loading days, the court observes : 

"It is évident that the vessel was ehargeable witli notice that, by the usage 
of the port, coal was not stored at Baltimore, but was to be loaded from 
the cars, so that the usual strict obligation to hâve the cargo on hand prior 
to commencing loading did not exist, In ail Its particulars. It Is also plain 
that the master was ehargeable wih the understandlng that he was to take his 
turn at the wharf where the vessel was to be loaded." 

The doctrine is carried still further if it be agreed that the loading 
shall be donc by a person or corporation engaged in a spécial industry. 
In such case, the rule subjects the ship, not only to the custom of the 
port in the manner of loading, but to the usage of the person or corpo- 
ration in supplying the cargo or bringing the same to the ship's tackle. 
Donnell v. Amoskeag Mfg. Co,, 118 Eed. 10, 55 C. C. A. 178. 

This extension of the doctrine is well illustrated by an English case 
(Lyle Shipping Co. v. Corporation of Cardiff, 3 Q. B. 638), which was 
in relation to the unloading of the ship. By the custom of the port, 
the cargo was to be delivered in wagons of certain specified railroad 
corporations, and in no other way, and it was held that the cargo own- 
ers were reasonably relievable from the charge of négligence where 
they did their best to obtain the conveyances of a specified company 
customarily used, into which the cargo was discharged. 

The rule is fuUy discussed, and authoritatively settled, in W. K. Niv- 
er Coal Co. v. Cheronea S. S. Co., 143 Fed. 402, 73 C. C. A. 502, 5 L. 
R. A. (N. S.) 136, which is perhaps the most récent expression of the 
courts upon the subject. On the other hand, however, the rule is in- 
exorable that, where the charter party has fixed, by unequivocal lan- 
guage, the time when loading or the lay days shall commence, usage 
and custom cannot avail to change or modify the stipulation of the con- 
tract in that respect. In such case the parties must abide their agree- 
ment, and they cannot be excused unless through appropriate excep- 
tions also provided for in the charter party. Davis v. Wallace, 7 Fed. 
Cas. No. 3,657; Carbon Slate Co. v. Ennis, 114 Fed. 360, 53 C. C. A. 
146; New Ruperra S. S. Co. v. 2,000 Tons of Coal (D. C.) 124 Fed. 
937; Schooner Mahukona Co. v. 180,000 Eeet of Lumber (D. C.) 143 
Fed. 578. 

So it is if the shipper has engaged to furnish a cargo, at the ship's 
tackle, he is bound to the strict performance of his obligation, unless 
saved by an exception appropriate to his relief. 1,600 Tons of Nitrate 
of Soda v. McLeod, 61 Fed. 849, 10 C. C. A. 115. 

It is strongly urged, as coming especially within the exception, that 
the charterers were hindered in getting their cargo alongside of the 
Tiberius by reason of the dilatoriness of the Oregon Railway & Navi- 
gation Company in making delivery to them from the interior ware- 
houses, where their grain was on deposit; such grain having been 
previously purchased. The charterers show that they made repeated 
and urgent requests of the railroad company to forward their grain 
more speedily, but were unable to obtain the requisite shipments to 
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enable them to load the Tiberius within the time specified by the 
charter party. It appears, however, that the charterers did get con- 
sidérable quantities of wheat forward; not so great a volume as was 
usual, but in large proportion thefeto. This appears fromthe railroad 
company's returns. During the last three days of September and the 
month of October they received 610 cars, ànd during November and 
the fifst six days of Deeember they received 489 cars, which latter 
shipments were almost sufficient to load three such vessels as the Ti- 
berius. From November llth, the time of the ship's arrivai and noti- 
fication of readiness for receiving cargo, to November 37th, inclusive, 
more than sufficient wheat arrived for her loading, and in the next two 
days f ollov^ring nearly sufficient arrived to half load her, so that, lay- 
ing ail other considérations aside, there was no hindrance arising from 
dilatoriness on the part of the railway Unes in delivefing cargo suf- 
ficient ta load the Tiberius. 

But it is further urged that the charterers had other vessels in port, 
which . were required to be loadéd, and that the particular kind of 
wheat destined to be shipped by the Tiberius did" not corne forward 
as. was dèsired. The testimony shows that two other ships, namely, the 
British Monarch and the Borderer, each of about the same tonnage as 
the Tiberius, were loaded ahead of her; the charterers assigning as a 
reason for this that the ships arriving later were chartered to load 
with a superior quality of wheat to that intended for consignment by 
the Tiberius, and hence the apparent préférence given them. On No- 
vember 18th the charterers had 6 vessels in port awaiting wheat car- 
goes, with a capacity of 33,000 tons, and on Deeember 5th they had 
10 vessels in port, with a total capacity of 46,500 tons. The Tiberius 
and 3 others are enumerated in both lists of vessels, yet others loaded 
out during the month of November — one in particular that I mention, 
the British Monarch. Such were the conditions existing while the 
Tiberius was awaiting her cargo. 

Now, if it be conceded that any hindrance, in its broadest sensé 
beyond the control of the charterers, is within the intendment of the 
charter party to prevent the running of lay days, it does not appear 
that the delay in the car service was the proximate cause of the ship 
not having its requisite cargo in due time. It cannot be that a cause 
of delay, springing from another cause which arose by reason of the 
charterers' own acts, will suffice to postpone the lay days. Such a 
cause of delay could not be said to be beyond the charterers' control, 
for they might hâve chartered fewer vessels, and thus lessened the 
demand for cargo, so that the cargo that was delivered would hâve 
fully met the demand for shipping abroad. The charterers surely 
could not complain if they had brought into the harbor of Portland 
twice the amount of shipping that they could supply cargo for from the 
interior, under the usual course of delivery by the railroad, for they 
themselves would be to blâme for the condition. They ought to hâve 
f oreseen the resuit. • ^ 

While the condition in the présent case is not in that extrême, yet 
the charterers had a great supply of vessels in port, which required 
as large an amount or even more grain for loading than the usual 
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deliveries by rail would bring to the dock, so that a slight falling off 
was bound to leave some vessel or vessels without cargo witbin time. 
There was an appréciable falling off, but with this the deliveries for 
November and the early part of December were not largely dispropor- 
tionate to those of an equal length of time immediately preceding; the 
latter deliveries being a little over one-sixth less than those for the 
former period of time. 

There are always some chances to take upon prompt delivery of 
freight by rail. I speak of this, barring accidents and unusual im- 
pediments. Such delays are to be anticipated by the shipper, and for 
which he is remediless unless spécial provision is made for réparation. 
There were no railway accidents relied upon as contributing to the 
delay, and no impediments hindering the moving of freight, unless it 
be said that the nonpayment of freight money for a couple of days 
had that effect. Nor is the hindrance complained of attributable to 
car shortage. The évidence does not show that there was such a 
shortage, but that the railroad company failed to move the charterers' 
grain when and as rapidly as ordered. The difficulty was in getting 
it moved in sufificient quantifies at the particular time it was wanted 
for exportation abroad, and this without the railway lines assigning 
any particular excuse or reason for the delay. It is not, in my opin- 
ion, the intendment of the charter party that the ship should take the 
chances of such a delay as this. It was not more than might hâve been 
anticipated to hâve occurred through the usual movement of commerce 
by rail, and the charterers must be held to hâve engaged an excessive 
tonnage for exportation, to their own péril. Where therefore the 
charterers' own act is the proximate cause of the delay, another cause, 
more remote, contributing thereto, will not avail to excuse them. Fun- 
damentally, the law looks to the immédiate cause conducing to a par- 
ticular resuit, and does not concern itself with causes of causes, or 
those which are remote and not directly consequential. The prin- 
ciple was applied in W. K. Niver Coal Co. v. Cheronea S. S. Co., 
supra, and this without particular référence to the part that the par- 
ties complaining bore in producing the proximate cause. With how 
much greater force, then, should the rule apply where the parties are 
themselves promoters of such impelling cause. In this connection 
should be mentioned the claim that shipment by rail was suspended 
for two days, namely, from October 39th to the 31st, by reason of 
freight charges not having been paid on the part of the shippers in 
the usual way, arising from a stringency in the money market. This 
spécial delay, however, was manifestly inconsequential in its effect 
upon the gênerai situation. 

Rainy days are to be excluded under the charter party from the 
time agreed upon for loading the ship, and it becomes a question as to 
the kind of days that are to be considered rainy days in Portland Har- 
;bor, where the loading was to be done. The question was determined 
by Judge Deady in the case of Balfour v. Wilkins, 5 Sawy. 429, 437, 
Fed. Cas. No. 807, in 1879, as comprising such days as, by reason of 
rain précipitation and storm, cargo cannot be safely and conveniently 
loaded aboard vessels. Rain falls many days which does not neces- 
170 F.— 7 
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sitate the suspension, or even retard in any appréciable measure the 
work of loading, and shippers and longshoremen do not regard it at 
ail. Such days as thèse were manifestly not within the intendment 
of the charter party. Other days, again, may be attended with heavy 
rainfall and strong winds, which may at times materially inconvenience 
and even endanger the work, and yet, in the expérience of shipping 
within the Portland Harbor, it is a rare exception when the work- 
men are laid off on account of storms. It is essential to keep the 
chutes dry in loading sacked grain, and also to protect the grain itself 
from getting damp; but awnings are provided, which serve in gên- 
erai as sufficient protection against dampness, as well as shelter for 
those engaged in the service. But when the rainfall is heavy, ac- 
companied with hîgh winds, the work is necessarily more or less retard- 
ed in keeping the awnings, being of a temporary character, in place, and 
the inconvenience is great in proportion to the violence of the storm. 
While it is evidently not the intendment to except ail days upon which 
rain falls from the stipulated lay days, yet the phrase "rainy days" 
must be accorded a significance; other wise it should not hâve been 
introduced in the charter party. Weather conditions hâve not changed 
perceptibly in this locality since Judge Deady rendered his décision. 
While the appliances for protection against storm are perhaps improv- 
ed, yet, withal, his définition is as applicable now as then. AU days 
when the violence of rain and storm materially and essentially retards 
the work of loading vessels in the harbor, because of the inconvenience 
and danger incurred, were no dpubt within the purpose of the parties 
to be excepted from the lay days stipulated for. Being so within that 
purpose, it is the right of either party to insist upon the exclusion of 
such days, whether it was possible that loading could hâve been donc 
or not. From a report of the Weather Bureau station at Portland, 
it is shown that the rainfall and average hourly velocity of the wind in 
24 hours, for the stormiest days in November, were as follows: 
November 13, 14/100 of an inch, 3 9/10 miles per hour. 
15, 10/100 " *' 3 8/10 " 

19, 70/100 " " 10 5/10 " 

20, 40/100 " " 10 

" 22, m/100 " "12 " " 

" 23, 1.51 Inches, 18 8/10 " " 

" 25, 48/100 of an Inch, 13 9/10 " " 

" 26, 12/100 " " 4 8/10 " " 

" 27, 27/100 " " 3 " " 

Out of ail theSe days, there is one that must hâve caused more or 
less difficulty and inconvenience in loading ; that being the 23d. The 
rain fell incessantly throughout the day, aggregating 1.61 inches with- 
in 84 hours. The greatest velocity of wind was 36 miles per hour. 
This occurred at 6:30 p. m. But the average hourly velocity was 18.8 
miles. I do not think that it was within the intendment of the charter 
party that the charterers should be required to load the ship on such 
a day as that. It was one of the stormiest of the season, and should 
be excepted from the lay days specified for loading. None of the 
other days approximate this in severity of the weather, and work 
could evidently proceed without any material inconvenience. None 
of thèse should be excepted. It is true that the charterers continued 
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with the work of loading ïinother ship on the 23d, notwithstanding 
the inclemency of the weather ; but the intendment of the charter 
party must govern, and, if the day was such that the charterers were 
not required to load a cargo aboard ship, they could proceed with 
the loading or not, as they might feel disposed, and the ship cannot 
hold them accountable for the delay. 

The next question arising is touching the signification of the word 
"hohday" as used by the parties in the charter party. The charter par- 
ty, so far as it concerns the demurrage which forms the basis of this 
hbel, was entered into to be executed in the Portland Harbor, and 
the term "hoHday" must receive the meaning that should be attributed 
to it under the laws and customs regulating shipping on navigable wa- 
ters within the state of Oregon, or within the jurisdiction of its laws. 
The statute of Oregon déclares certain days enumerated therein to be 
légal holidays. Among them are Sunday, the Ist day of January, etc., 
"and every day appointed by the Président of the United States or by 
the Governor of this state as a day of public fasting, thanksgiving, 
or holiday." It provides, further, that: 

"Negotiable Instruments falllng due on any légal holiday shall be due and 
payable on the next succeeding business day." Sections 3918, 3919, B. & C. 
Comp. Or. 

By section 946 of the same compilation it is declared, in effect, that 
no court of justice can be opened, or can judicial business be transact- 
ed, on the days mentioned above, with certain enumerated exceptions. 

By none of thèse sections, nor by any other provisions of the stat- 
ute, so far as I am aware, are persons forbidden to labor or do any 
work, neither is there any penalty prescribed for any violation of the 
law; the purpose being manifestly to déclare whàt days are légal 
holidays, and what business is afïected by the fact that such days are 
so declared to be holidays. The business afïected has relation to the 
coming due of negotiable instruments, the holding of courts of jus- 
tice, and the transaction of business therein. It does not seem to hâve 
been the intendment of the Législature to affect any other relations 
of the populace, either ecclesiastical or civil. Excepting the efïect as 
it respects negotiable instruments, there was apparently but one pur- 
pose of the Législature in the enactment of this législation, which was 
to create what the words import, "légal . holidays" as distinguished 
from holidays in the gênerai sensé; that is to say, the holiday of the 
statute is dies non juridicus, a day not judicial, not a court day. See 
Whitney v. Blackburn, 17 Or. 564, 21 Pac. 874, 11 Am. St. Rep. 857; 
Lampe v. Manning, 38 Wis. 673. 

Purther than this, there is no mandate that the day shall be ob- 
served by ceasing from labor, or by indulging in religions worship, 
public thanksgiving, or fasting, or adhering to any spécifie custom or 
practice. Speaking of the effect of the Governor's proclamation ap- 
pointing a day of thanksgiving and declaring it a holiday, Mr. Justice 
Grier, in Richardson v. Goddard et al., 33 How. 38, 43, 16 L. Ed. 
413, says: 

"It is inatter of history that the state of Blassachusetts was colonized by 
men who fled from ecc]e?inslical oppression, that they might enjoy liberty of 
conscience, and that, while they enforced the most rlgid observance of the 
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Lord's Bay as a Sabbath, or day of cérémonial rest, they repudiated with ab- 
horrence ail saints' days and festivals observed by the churches of Rome or 
of England. They 'did not désire to be again brought in bondage, to observe 
days and months, and times and years.' And while they piously named a day 
in every year which they recommended that Christians should spend in fast- 
ing and prayer, they imposed it on no man's conscience to abstaln from his 
worldly occupations on such day, much less did they anticipate that it would 
be perverted Into an idle holiday. The proclamation of the Governor is but 
a recommendation. It has not the force of law, nor was It so intended. The 
duties of fasting and prayer are voluntary, and not of compulsion, and holi- 
day is a privilège, not a duty. In almost every state in the Union a day of 
thanlvsgiving is appointed in the fall of the year by the Governor, because there 
is no ecclesiastical authority which would be acknowledged by the varions de- 
nominations. It is an excellent custom, but it binds no man's conscience or 
requires him to abstain from labor." 

The observance of the day binds no man's conscience in this: That 
the act of nonobservance is not made malum prohibitum, an evil pro- 
hibited, with a penalty attached for the breach of the law. The occa- 
sion, however, is worthy of universal respect, and the moral obliga- 
tion for the observance of the day of thanksgiving in pursuance of 
the proclamation of bpth the Président and the Governor is cogent 
and strong. So it is that many people throughout the United States, 
and in every state, keep the day by ceasing from labor, and observ- 
ing religious worship or indulging:in pleasurable pursuits. In Tweed- 
ie Trading Co. v. Pitch Fine Lumljer Co. (D. C): 156 Fed. 88, 89, "A 
holiday is one," says Hough, District Judge, "created by gênerai ac- 
ceptance and observance, to which dignity it may arrive without the 
aid of statute law." 

Under the charter party, holidays are not to be counted as lay or 
working days, and by the fifteenth paragraph it is stipulated that lay 
or working days shall not count when the supply or bringing by rail, 
craft, or otherwise tp port of loading or alongside the vessel, or the 
loading is delayed by holidays, ecclestiastical or civil. The stipula- 
tion almost defines the term, namely, that the holiday must be con- 
sidered such a day so given over to that purpose as delays the bringing 
of cargo alongside the vessel, or the loading of the same. Thus it 
would seem that the contracting parties intended the application of 
the term to be made in its gênerai sensé, not in its statutory sensé, as 
légal holidays. There is but little or no évidence showing to what 
extent Thanksgiving Day is observed in the Portland Harbor, but 
I think the court may take judicial knowledge of the fact that the 
day is generally observed by a great many people within the state 
and about Portland, that while the custom does not prevail to such an 
extent as to absolutely prevent the procurement of labor for load- 
ing, yet that it impedes its procurement in a material way, and hence 
that the day was within the intendment of the charter party; but, 
further than this, other holidays declared by the Governor were not 
within such intendment. 

Rejecting November 33d as a rainy day and the 28th as a holiday, 
the ship was detained seven days beyond her stipulated lay days, for 
which the libelant should recover the sum of $1,531.74, with interest 
from December 6, 1907, at 6 per cent, per annum, and such will be 
the order of the court. 
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THE BAILEY GATZERT. 

(District Court, D. Oregon. March 29, 1909.) 

No. 4,979. 

1. Collision (§ 82*) — Précautions for Peeventing Collision — Speed in 

Foe. 

A steam vessel in a dense fog is bound to observe unusual caution and 
to maintaln only sucli a rate of speed as would enable lier to corne to a 
standstill by reversing h*jr engines at full speed before stie could collide 
with a vessel wtiicli slie could see through tlie fog. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 170-172; Dec. 
Dig. § 82.* 

Collision rules, speed of steamers in fog, see note to The Niagara, 28 
C. O. A. 532.] 

2. Collision (§ 85*)— Steamer and Anciiored Dredge— Excessive Speed in 

Fog. 

A collision In the Willamette river in a dense fog between a steamer 
passing down the river at a speed of 10 to 12 miles an hour and a dredge 
working in the fairway held due to the fault of the steamer because of 
her excessive speed, which was such that, although she reversed as soon 
as the dredge could be seen, she could not be stopped in time to avoid the 
collision. The dredge held not in fault; it appearing that she was ring- 
ing her bell at intervais of not more than a minute. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 166; Dec. Dig. 
§ 85.*] 

In Admiralty. Suit for collision. 

Williams, Wood & Linthicum and William C. Bristol, for libelant. 
Carey & Kerr and Harrison Allen, for respondent. 

WQLVERTON, District Judge. On the morning of Novembei 
6, 1907, the libelant was engaged in deepening the channel of the Wil- 
lamette river, at a point nearly opposite the head of what is known as 
"Willamette slough." The work was being prosecuted by means of 
the dredge Portland. It was found necessary, for the convenient and 
successful doing of the work, to anchor the dredge directly in the 
fairway. This was done by means of a spud and anchors, attached 
to cables on board. The vessel in its opération swung forward and 
back; the spud acting as a pivot in a radius of 150 feet. While so 
anchored and in opération, and being in position at an angle with 
the channel of the river, she was run into and sunk by the steamer 
Bailey Gatzert, while descending the river on her usual trip plying be- 
tween Portland and The Dalles. This libel was brought to recover 
damages for the in jury thus sustained to the dredge. For cause of re- 
covery it is alleged that; 

"Notwithstanding the fact that said morning was foggy, the Bailèy Gatzert, 
up to the Instant of the collision, was being navigated by her master at a 
high rate of speed, namely, full speed, and although the bell of the Portland 
was being rung at regular intervais, as required by law, the master of the 
Bailey Gatzert failed and neglected to observe the bell of the Portland, and 
himself navigated the Bailey Gatzert at such a high and dangerous rate of 
speed in said fog that when the Portland came into the view of the Bailey 
Gatzert he failed to check the headway of the Bailey Gatzert and colUded 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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wlth the dredge, causlng said dredge to sink wlthln a few minutes. Said 
collision was oceasioned solely tàrough the fault of the Bailey Gatzert and 
of her master in the particulars aforesaid, and the Portland and those in 
charge of said véssel In no respect contributed to the collision." 

The owner of the respondent daims damages by cross-libel against 
the Port of Portland because of the colUsion. By this it is charged, 
in effect, that notwithstanding the dredge Portland was anchored in 
the f airway, and the morning was f oggy, no f og bells were rung on 
board the dredge in accordance with the law or the régulations of the 
United States inspectors of steam vessels for inland waters of the 
Pacific Coast, nor was any other signal or warning given, nor did the 
Port of Portland keep or provide a proper lookout and watch on 
board the dredge, by reason whereof, the Bailey Gatzert not having 
been warned of the présence of the dredge in the fairway, the colli- 
sion occurred, without fault or négligence of the cross-libelant. 

Thèse averments of the libel and cross-libel, with their déniais, 
présent the primary issues in the cause. The simple inqûiry therefore 
is: Whose fault was it that brought on the collision? 

F. H. Sherman, the commander of the Bailey Gatzert, made the fol- 
lowing report of his trip on the occasion of the collision, under the 
head of "Remarks :" 

"Thick fog. Calm. Left Portland 7 a. m. Fog was very thick. Went 
very slow to St. Johns. Then it commenced to clear. Could see both shores. 
Left Linuton at 8:09 a. m. Not a sound was heard before then. The fog 
had shut in again. The lookout reported dredge ahead. I immediately 
stopped. Then I heard a bell ring. 1 sàw the dredge and gave a backlng 
béll. ' When 1 saw the dredge she wàs not over 200 feet ahead. We hit her 
with our stem almost head on and took about four feet of the corner off." 

I interpret this to mean that the Bailey Gatzert was, riinning in a 
thick fog at the time of the accident, and that immediately when the 
dredge was reported ahead the commander heard a bell ring. This 
is in accord with the commander's testimony, wherein he says : 

"I did not hear anything until after the lookout reported the dredge 
ahead. Then the bell rang." 

ThiSi without more, establishes the fàct that a bell was rung at 
least'at that time on the dredge; but the testimony of other witnesses, 
who were in a position to hear for several minutes just prior to the 
collision, shows quite clearly that the bell on the dredge was being 
rung at intervais of about a minute, and in apparent answer to signais 
of approaching boats. The bell was a large ship's bell. The lookout 
on the Wauna, passing up stream at the time, heard it distinctly in 
answer to her signais, alid also heard it while the Bailey Gatzert was 
approaching downstream and sounding her whistles. So of two of the 
ofïicers — the pilot and captain — of the Wentworth, which passed down 
but little ahead of the Bailey Gatzert. They heard the bell distinctly 
at least three times before passing the dredge, in answer to the Went- 
worth's signais, and they heard it after passing. Two fishermen heard 
the bell immediately prior, and the officer on board the dredge testifies 
that he rang the bell after the fog settled in, in answer to ail signais 
from approaching vessels, whether passing up or down stream, and 
that the frequency with which the bell was rung was about once a 
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minute, continuing for about five seconds at each time. While the 
officers and passengers on the Gatzert may net hâve heard this bell 
ring more than the one time, and that immediately after the dredge 
was sighted, yet the positive évidence of many witnesses who did hear 
it at reasonable and proper intervais is much more convincing and 
satisfactory that the bell was so rung than the négative testimony that 
it was not. I think there can be no question that the bell on the dredge 
was rung at proper intervais during the approach of the Bailey Gat- 
zert, and for several minutes at least before the collision. That a 
thick fog was prevailing is conceded. When the dredge was first 
discovered from the Bailey Gatzert, it is probable that the Gatzert 
was within 100 feet of her. The commander of the Gatzert says in 
his report that she was not over 200 feet ahead. In his testimony he 
says the dredge was from 100 to 150 feet ahead, but others on board 
the Gatzert give the distance as about 100 feet or less. 

Now, as it relates to the speed at which the Gatzert was running 
when the dredge was sighted, her commander testifies that she was 
running at half speed, and had been since passing St. Johns. She 
was loaded, and in that condition made about 15 miles per hour. At 
half speed her rate was nine miles or about. The current of the stream 
was running out at the time. There is, however, a sharp conflict be- 
tween the testimony of the commander and that of the engineer on 
this vessel. The latter testifies that a minute and a half or two min- 
utes before the collision he received a signal from the commander 
to run full speed ahead, and that he had opened or was opening the 
throttle of the engine, and the boat was gathering toward the fuU- 
speed limit. The commander dénies that he gave such a signal, but 
I incline to the view that it was given. Whether the commander gave 
it or not, however, the boat was at that time speeding up, and. the 
commander should hâve been apprised of it by the quiver or mo- 
tion of the boat, and he allowed her to continue in that way. The 
boat was therefore increasing her velocity from half speed to full 
speed ahead, and was probably running at a rate of from 10 to 
13 miles per hour, with the current of the stream in her favor. 
When the dredge was sighted, the engine was reversed, and was so 
reversed when the collision took place, so that it must be that the 
speed of the vessel was checked somewhat. The speed, however, thus 
checked, was sufficient by the impact with the dredge to drive her bow 
into the dredge for a distance of from 8 to 14 feet, encountering on 
the way a number of heavy timbers, ranging in size from 13x13 inches 
to 14x14. Thèse were broken and parted, causing a rent in the stern 
of the dredge, from which she sank at once. There can be no doubt 
therefore that the Gatzert was running at a considérable rate of speed, 
and with great force, so that a collision with another craft would 
be necessarily attended with great in jury and damage, 

It is a rule of navigation that: 

"A vessel in a dense fog Is bound to observe unusual caution, and to main- 
tain only such a rate of speed as would enable her to corne to a standstill by 
reversing her angines at full speed before she eould coUide with a vessel 
which she could see through the fog." The Belgian King, 125 Fed. 869, 876, 
60 C. C. A. 451. 
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This case was decided by the Court of Appeals in this circuit, and 
is binding upon this court. Other adjudications, however, are to the 
same purpose: The State of Alabama (D. C.) 17 Fed. 847; The 
Bolivia, 49 Fed. 169, 1 C. C. A. 221 ; The Michigan (D. C.) 63 Fed. 
295 ; The H. F. Dimock, 77 Fed. 226, 23 C. C. A. 133 ; The Ken- 
tucky (D. C.) 148 Fed. 500. 

The rule is both reasonable and wholesome, and especially does it 
hâve appUcation to navigation upon the waters of a narrow channel 
like that of the Willamette river from Portland to its mouth, where 
many vessels are plying constantly. The commander of the Gatzert 
is manifestly chargeable with grave négligence in permitting bis boat 
to be navigated at the rate of speed she was running at the time. It 
was impossible for him to hâve brought bis vessel to a stop in so 
short a distance as he was able to sight another vessel in the thick 
fog then prevailing. As it was, her engines were promptly reversed, 
but it seemed to check her but slightly before she coUided with the 
dredge. Prudent navigation under the rule would hâve prevented the 
accident. 

The next inquiry is: Was the dredge guilty of négligence in not 
ringing her bell 'as required by the government régulations? 

Some question was made touching the position of the bell as not 
well calculated to give warning when rung. It was suspended near the 
front end of the boat, and in the clear above the hurricane deck by 
from 14 to 17 inches, so that there was nothing to obstruct the sound 
from any direction. It could not therefore hâve been more advanta- 
geously placed without suspending it at a much greater height, which 
is not usual. The proofs indicate that the bell was being rung at reg- 
ular intervais, as vessels were approaching as indicated by their sig- 
nais. Such was the case as it concerned the Gatzert. Whether the bell 
was rung at ail times while fog prevailed or not could not affect the 
case. The négligence in that respect, if the dredge was so négligent, 
could not bave in any way conduced to the collision in question, be- 
cause the bell was ringing at appropriate intervais while the Gatzert 
was approaching. 

Cross-libelant also complains that the libelant failed to keep a watch 
or lookout upon the dredge. It is in évidence that Cosgrove, who 
was charged with the duty of ringing the bell, was also required to 
keep a lookout for approaching vessels. He had supervision also of 
some men about the deck. AU thèse duties he was endeavoring to 
perform. He testified that, during the approach of the Bailey Gat- 
zert, he was ringing the bell at intervais of about one minute, and that 
when not so engaged he kept a lookout for other vessels. He could 
not see up the river when ringing the bell, because of his position be- 
hind the upper deck, but he went from side to side on the promenade 
deck, and by that means kept watch in every direction. Hère again, 
however, if it be the case that the duties of the lookout were not so 
fully observed as the government régulations required, it is manifest 
that had such lookout been on the best possible position on the dredge 
he could not hâve discovered the Gatzert sooner than the Gatzert's 
watch discovered the dredge, and this was ail too late to avoid the 
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collision, so that any supposée! dereliction of the watch did not, and 
could not, contribute to the accident, and therefore could not afïect the 
resuit of the controversy. It is said that a watch could hâve discov- 
ered the approach of the Gatzert from her signais, and could, by a 
direction, hâve required the bell to be rung more vigorously, so that 
it would hâve served to warn the Gatzert of the dredge's présence in 
the channel. The proof is satisfactory, however, that the bell was 
rung at appropriate intervais and in answer to the signal of the Gat- 
zert, which was heard by Cosgrove, and this was ail that was required 
by the régulations. Even a watch .on the dredge could not anticipate 
that an approaching vessel, made known by her signais, was going 
to run into his vessel, and hence a more vigorous action could not be 
required of him or the bellman than is usual in such cases. 

From thèse considérations I conclude that the fault conducing to 
the collision was entirely with the Bailey Gatzert. 

This leaves but one further question to be considered, which is the 
amount of damages sustained by the dredge because of the collision. 

The testimony on the part of the libelant shows that the dredge sus- 
tained injuries to the amount of $18,058.28. I file herewith an item- 
ized statement thereof . 

I hâve had some doubts as to whether the entire amount should 
be allowed against the Gatzert, as the sum claimed seems to be very 
large, yet there has been no évidence offered reasonably reliable in 
character to countervail the testimony of the libelant upon the sub- 
ject. The estimate of G. H. Thayer, marine engineer, has been of- 
fered, showing the cost of repair of main engine and pumps, boilers 
and boiier settings, and auxiliary machinery, which differs significantly 
from the cost of repair of thèse appliances as shown by libelant's teS' 
timony. There is not included in this estimate, however, the damage 
to the electric lighting plant and the machinery supplies, and it is 
very difficult to make the proper comparison so as to arrive at the true 
différence in the cost of repairs made by libelant and Mr. Thayer's 
estimate. An estimate has also been introduced in évidence tending 
to show that the carpenter work could bave been donc for much less, 
but this estimate does not include ail the items covered by the car- 
penter work, nor ail the work which was actually donc by the libelant 
in repairing the dredge, and necessary thereto for putting her in the 
condition she was in prior to the collision. 

Another witness was called, who testified that he would hâve been 
willing to raise the dredge for the sum of $3,500 ; but his testimony 
is not reliable, because of the fact that he supposed the vessel was 
of about 400 tons weight, when in fact it is 700 tons or above. 

On the whole therefore I conclude that the libelant is entitled to 
recover the full amount of its claim, namely, $18,058.28. 
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THE ANCAIOS. 

(District Court, D. Oregon. Aprll 5, 1909.) 

No. 5,013. 

Shippinq (§ 69*) — M.V8TEe~Wbongful Discharge— Rights Undeb Bnglish 
Law. 

Under the Bnglish admlralty law the master of a vessel wrongfuUy dls- 
charged abroad before the termlnation of the voyage bas a lien for his 
wages earned and hls action in rem therefor, but can bave no relief 
against the shlp for wages from tHe tlme of his discharge to the termlna- 
tion of the voyage, nor for the expenses necessary to carry bim to hls 
home port. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dlg. § 303; Dec. Dig. § 
69.*] 

In Admiralty. 

James Gleason, for libelant. 

Williams, Wood & Linthicum, for claimant. 

WOLVERTON, District Judge. The libelant was appointed mas- 
ter of the ship Ancaios under articles of date December 21, 1905, at 
a salary of $80 per month, Canadian currency, equal to £16. 10s. 8d. 
British Sterling; the time to count from the time of the libelant's 
leaving Liverpool for Cape Town to join the ship, and the service to 
continue until the ship's return to her home port, unless meantime sold 
or leased, in which event the usual provision for expenses home was 
to be made. In addition to the salary named, the libelant was entitled 
to "board, lodging, and keeping." The Ancaios is a British ship, flying 
the flag of Great Britain, and her home port is in England. I^ibelant 
left Liverpool for Cape Town December 23, 1905, and accordingly his 
wages began from that date. The ship proceeded from Cape Town 
to Newcastle, New South Wales ; thence to Antofagasta, Chile ; thence 
to Newcastle, N. S. W. ; thence to Callao, Peru ; from Callao to Syd- 
ney and Newcastle, N. S. W. ; and thence to Portland, Oregon, at 
which latter port libelant was discharged; the date thereof being, ac- 
cording to the libel, April 25, 1908. Libelant avers that he was wrong- 
fuUy dismissed, and claims a balance due him for wages to the date of 
the dismissal in the sum of $328.69 ; further, for wages from that date 
vmtil the ship's arrivai in her home port, being for the space of one 
year, amounting to $960, and transportation and expenses home in the 
sum of $200. 

The légal question is presented, and may now be considered, wheth- 
er the master of a British ship may, in an action in rem against the 
vessel, recover wages from the time of his discharge, if the same be 
wrongful, till the arrivai of his ship in the home port. Along with this 
may be also determined whether the master is entitled to recover for 
his expenses home. The question is dépendent solely upon the admir- 
alty law as administered in the English courts of adjudicature. As it 
relates to seamen, the law obtaining in England is as f oUows : 

•For other cases see same toplc & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"Il a seaman is wrongfuUy dismissed before the end of the voyage or of 
his term of employment, hls wages are due for the whole of the voyage or uu- 
til the perlod for whlch he was engaged terminâtes, If he has not before that 
time found new and equally lucrative employment Any expenses whlch may 
be incurred by the seaman who is thus dismissed, in reaching hls own coun- 
try il he is dlscharged at a distance from It, and In maintainlng himself until 
he is in a position to obtain fresh employment, are recoverable with the wages, 
subject to ail questions of opposing clalms such as the possessory lien of a 
shipwrlght." Roscoe's Admlralty Practlce (3d Ed.) p. 256. 

By a provi.sion of the merchant shipping act of 1894 (being section 
167 thereof ) : 

"ïhe master ol a ship shall, so far as the case permits, hâve the same rights, 
liens, and remédies for the recovery ol hls wages as a seaman has under thls 
act, or by any law or custom." 

We are to résolve the question in hand by ascertaining the proper 
interprétation of the provisions of the shipping act, read in relation to 
the gênerai provisions of law as it respects seamen's wages. 

Dr. Lushington has, in two cases, namely, The Camilla, Swabey, 312, 
decided in 1858, and The Princess Helena, Lush. 190, decided in 1861, 
in view of the statute of 17 & 18 Victoria, being Merchant Shipping 
Act 1854, c. 104, § 191, which section is substantially section 167 of the 
merchant shipping act of 1894, being St. 57 & 58 Vict. c. 60, held in 
efïect that a master engaged for a voyage out and home, if wrongfully 
dismissed abroad, is entitled to his wages until the termination of the 
entire voyage, or until he has obtained other employment. The hold- 
ing is the resuit of that eminent jurist's interprétation of the statute of 
17 & 18 Victoria, extending to the master the same rights, liens, and 
remédies for the recovery of his wages as the seamen possessed. His 
reasoning is cogent and persuasive, and, were it not for a later adjudi- 
cation made in the Court of Appeals from the Probate, Divorce, and 
Admiralty Division of the High Court of Justice in England, I should 
hâve been content to follow him. The case referred to is that of The 
Arina, decided in 1887, and reported in the Law Reporter, Probate Di- 
vision, vol. 13, p. 118. In this case the master claimed double pay, 
which seamen were entitled to recover under St. 17 & 18 Vict. c. 104, 
§ 187, and also payment until the time of final settlement with him, as 
is allowed to seamen unless the delay is occasioned by their default, 
under St. 43 & 44 Vict. c. 16, § 4, and it was held that St. 17 & 18 
Vict. c. 104, § 191, extended to the master the same remédies only as 
the law accorded to seamen for the enforcement of the payment of 
their wages, and that it did not entitle the master to the added wages 
provided for by law for the seamen in case of default in payment on: 
the part of the ship. The court, after quoting from Dr. Lushington's 
reasoning against the right of the master to extra pay, and referring. 
to the provisions of the' statute, concludes as follows : 

"We think, therelore, that the extra payment is not made part of the sea- 
men's wages by section 187. Even were It otherwise — were the extra payment 
luade ,part of the seamen's wages — it would by no means follow that section 
191 makes a slmilar extra payment part of a master's wages. By the words 
of section" 191 a master Is to bave, not the same rlght to wages as the seaman, 
but only the same rights, liens, and remédiés for the recovery of his wages. 
It does not purport to glve the master any additional wages, but only the same 
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rights, liens, and remédies for the recovery of liis wagea as the seaman lias 
for the recorery of his. This distinction is empliaslzed by the fact that sec- 
tion 187 is one of the sections printed under the headlng 'Légal Right to 
Wages,' whereas section 191 cornes under a diiïerent heading, vlz., 'Mode of 
Kecovering Wages.' * * * 

"The extra payment not being by the act made part of the master's wages, 
ean he nevertheless recover it as a 'remedy' for the enforcement of due pay- 
ment of his wages? The plaintifiE contends that, even if the extra payment be 
regarded as a penalty, it is one of the means of enforcing due payment of 
wages glven to the seamen ; is, in fact, a 'remedy' for the recovery of his 
wages, and therefore enforceable by the master luider section 191. 

"We do not think this argument maintainable. Before the enactment In 
question, the master had no lien on the ship for the enforcement of his clalm 
to wages except under 7 & 8 A'^ict. c. 112, s. 16, in case of the banliruptcy or 
Insolvency of the owner. We thinlî full and ample effect may be given to sec- 
tion 191 of the act of 1854 by construing it as givlng to masters In ail cases a 
lien, and the conséquent remedy in rem, wlthout holding that it also eonfers 
upon him the right of reeovering a penalty for nonpayment of his wages in 
due time." 

The case is in complète analogy to the one at bar, although a statute 
is being considered as to its effêct upon existing gênerai law. It is 
therefore controlling hère, as I am bound by the construction given 
by the courts of England to her own statutes, especially as I am decid- 
ing a cause governed by the English law. The master has no lien ex- 
cept by statute, and this now so far only as the seaman has a lien 
against the ship for his wages. He is entitled to the same remédies 
for the recovery of his wages as seamen are, but he is not entitled to 
any added wages, which are given to seamen as a sort of penalty for 
the wrongdoing of the ship's master in discharging them without 
cause. Under the remedy thus extended by statute, the master has a 
lien for his wages earned, and his action in rem, but f urther than that 
he can hâve no relief against the ship, whatever his remedy might oth- 
erwise be. For the same reason, it follows irresistibly that the master 
has no relief against the ship for his expenses sufficient to carry him 
to his home port when wrongfully discharged abroad. 

In coming to this conclusion, the case of The Great Eastern, Law 
Reports, Admiralty & Ecclesias, vol. 1, p. 383, has not been overlook- 
ed. That, however, is the case of a seaman suing for his compensa- 
tion in the nature of damages for a wrongful discharge under section 
10 of the admiralty court act of 1861; the court holding that admir- 
alty has jurisdictidn to entertain the cause. The cause was decided in 
1867, the judgment being" rendered by Dr. Lushington, who was at 
the time, through illness, unable to appear in court. The case is not 
cited either by counsel or the court in The Arina, but it is altogether 
probable -that; had it been brought to the attention of the court, its rul- 
ing would not hâve been affected. At ail events, the latest expression 
of the English courts upon the subject in hand, so far as I am advised, 
is contained in The Arina, and, being the latest, impels me to, a like 
conclusion. 

It is with reluctance that I am thus persuaded, as I do not think, 
from a careful considération of the entire testimony in the casé at bar, 
that sufficient cause existed for the dismissal of Capt. Ritchie. A let- 
ter of date March 28, 1907, written by James & Alexander Brown, of 
Newcastle, N. S. W., who were the agents of Soley & Go., Etd., with 
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full power to remove Ritchie for cause if any such existed, indicates 
very clearly that Ritchie was conducting himself in an exemplary way, 
and attending strictly to the ship's business and interests. Hence he 
was not removed. There was probably no greater cause for his dis- 
missal at Portland. It is true the ship had bad luck on occasions, but 
the testimony fails to show that it was attributable to her master. It 
has developed that the Ancenis' expérience was nearly as bad. This 
was another ship under the same management. It seems to me that 
Soley & Co. recognized this fact when, by its letter of March 18, 1908, 
directed to Ritchie, notifying him of its détermination to dismiss him, 
it proposed, in case of Ritchie's being without funds, to pay his pas- 
sage East. 

Now, as to the account of Capt. Ritchie with the ship. A statement 
of account was had between him and James & Akxander Brown, of 
Newcastle, N. S. W., who were the agents of the ship, on February 27, 
1907, whereby a balance was found to be due Ritchie in the sum of 
£36. 10s. lld. The statement of account is signed by Ritchie, thus 
showing his approval of the same. He was given crédit in the account 
for his wages to the date thereof. Another accounting was had on 
March 38, 1907, showing a balance due the master of £18. 8s. 7d., 
which crédits him with an additional month's wages. On December 
11, 1907, Ritchie received from James & Alexander Brown £120., and 
made some disbursements, leaving a balance in his hands of £99. 4s. 
On January 13, 1908, Ritchie received from the same agents £40. of 
which he disbursed £19. 5s., leaving in his hands £20. 15s. In consid- 
ération of thèse matters, a statement of Capt. Ritchie's account with 
the ship is as follows: 

J. B. Ritchie. 
In Account with tlie Ship Ancaios. 

Or. 

March 22, 190T. By bal. favor master, per st. of % 18. 8. 7 

" master's wages from March 27, 1907, to 
April 25, 1908, 12 mo. 29 days, @ lG-10-8 
per mo 214. 7. 8 

Total 232. 16. 3 

Dr. 

.Tuly 14, 1907. To bal. cash captain's private <% 2-5. 15. 4 

Dec. 12. 1907. " " " " " " 99. 4. 

Jan. 13, 1908. " " " 20. 15. 

" Brougbton's % for tobacco paid by ship 

Mar. 26, 1907 10. 3. 

" Broughton's % for tobacco paid by ship 

June 12, 1907 30. 1. 

" R. H. Menzies' shop account paid by ship 

Sept. 12, 1907 18. 14.: 

" Pearce's % repairs sextant, paid by ship ,. i 

Sept. 12, 1907 '5. 

Total 204. 17. 4 

Leaving a balance due the master of 27. 18. 11 

This is équivalent to $135.32 Canadiari money, for which, with in- 
terest at 6 per cent, from April 25, 1908, the libelant is entitled to judg- 
ment. 
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: UNITED STATES V. ÎOUNG & HOLLANDCO- et al. 
(Çlycult Court, D. Riipde Island. May 5, 1909.) 

•'■''■■ ■ ■• ' ' m) 2,043. ! : ;^ . . ' 

1. CONSPIBACY (§28*) CONCBAI,MENT OP BANKKUPT'S ASSETS. 

Bankr, Act Jpjy 1, 1898, c. 541, § 29b, 30 Stfit 554 (U. S. Comp. St. 
1901, p. 34SS), rnrovides that apérson shall be pnnlshed by Imprisonment 
on Conviction of havliig knowlngly and fraudiilently concealed while a 
bankrupt, or af ter Ms :dlscliargé, f rom bis trustée, any pf the property be- 
Ifînglng to hls estate in bankruptcy. Helcl,. that an indiçtment for con- 
spîracy to cotceal assets of a corporation In contemplation of bankruptcy 
was not objectlonable because there was no exlsting bankruptcy Avben 
the consplracy was orlglnated. 

[Ed. Note.— For other cases, see Consplracy, Dec.; Dig. § 28.*] 

2. GOWaPHiAOT (I .40^)-^CONCEALMENT OF BANKBTTPT's AsSETS — InDIVIDUAL 

! GONSPIEATOBS. ' 

Indivlduals may be gullty of eonspiracy whlch ineluded In Its purpose 
a.; fraudulent coneiealment of ttié. assets of a bankrupt corporation, ëven 
iif thé cortioratlon mày not be charged as a conspirator. ^! ■ 

[Ed. Note. — For other cases, see .Consplracy, Ceht Dlg. § 75; Dec. Dlg. 
§ 40.*] 

3. BÀNKRUI'TCY (§ 492*) — CONCEALMENT OF ASSETS— OFFENSES— AlDEES AND 

Baukr. Act July 1,. 1898, c;, 541, § 29b, 30 Stat. 554 (U. S. Comp. St. 1901, 
p. 3433), provides that a person shall be punlshed by imprisonment on 
conviction of havlng knowlngly and fraudiilently concealed, whilé a bank- 
rupt, or after' hls dischargé, from hls trustée, any of: the property be- 
longlng to hls estate In bankruptcy. Seîd, that though there can be no 
violation of such section unless the concealment is accompUshed whlle 
there Is a person In bankruptcy, or after hls discharge, not only the bank- 
rupt, but others aldlng and abettlng In the concealment, are punlshable 
thereunder. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 492,*] 

4. Bankbuptcï (f 492*) — "PabticipantIs in Forbiddén Acts"->-"Peésons." 

Bankr. Act July 1, 1898, c. 541, § 1, subd. 19, 30 Stat. 544 (U. S. Comp. 
St. IpOÎ, p. 3419), provides that "persons," when used wlth référence to 
the commission of acts-which are forbiddén, shall include persons who 
are participants In the forbiddén acts, and the agents, officers, and mem- 
bers of the board of directorSj or trustées, or other simllar controUlng 
bodles of corporations, etc. Held, that the term "participants in the 
forbiddén acts" Includes ail persons who joln wlth thé bantoupt in the 
commission of the offenses created by chapter 4, § 29. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dîg. §• 492.* 
For othèr définitions, see Words and Phrases, vol. 6, pp. 5322-5335 ; 
vol. «, p. 7T52.] , ; 

5. BànkBcptct (S 492*)-t-Concealm:ent of Assets— Offenses— Corporations. 

A corporation may be gullty of a concealment of assets whlle a bank- 
tupt in violation of Bankr. Act July 1, 1898, c. 541, § 29b, 30 Stat. 554 
(U. S. Comp. St. 1901, p. 3433). 
' ■ [Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. | 492.*] 

;. On Dmurrer to Indiçtment. . . 

• C. ;A. Wilson,,U. S, Atty., and G. H. Huddy, Jr.,!Asst. U, S. Atty. 
., W. H. Barney anVi Ê. D. Bassett, for défendants. 

*For other cassa see same topic & § numbbb in Dec. & Am, Digs. 1907 to date, & Rep'r, Indexes 
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BROWN, District Judge. This is an indictment under section 5440 
for conspiracy to commit an offense against the United States, to wit, 
a violation of the provisions of section 29b, c. 4, of the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 554 [U. S. Comp. St. 1901, p. 
3433]). 

Section 29b provides that: 

"A person shall be punlshed, by Imprlsonment for a perlod not to exceed 
two years, upon conviction of the offense of havlng knowingly and f raudulently 
(1) concealed while a bankrupt or after hia discharge from hls trustée, any 
of the property belongtng to his estate In bankruptcy," etc. 

The Circuit Court of Appeals for this circuit held in Alkon v. United 
States, 163 Fed. 810, that the mère fact that there was wo existing 
bankruptcy when the conspiracy originated does not make the statute 
inapplicable, if the conspiracy included an intent to continue the con- 
cealment after the bankruptcy. The court observed : 

"It was like ail conspiracies, in that It related to somethlng In futuro." 

The court approved and foUowed as to this point the décision of the 
Circuit Court of Appeals of the Second Circuit in Cohen v. United 
States, 157 Fed. 651, 85 C. C. A. 113. Cohen v, United States also 
decided : 

"(1) The corporation, the bankrupt, eould violate the provision against 
fraudulently concealing Its assets. Its act would be crlminal, notwithstandlng 
Its corporate character would prevent Its punlshment See U. S. t. Van 
Schalck (a a) 134 Fed. B92. 

"(2) Bven if the coriKiration alone could violate the bankruptcy act, the 
défendants could conspire that the corporation should violate It and so be 
gullty of conspiracy." _ 

The indictment is apparently framed in view of the décision in 
Cohen v. United States, 157 Fed. 651, 85 C. C. A. 113, except that it 
charges that the Young & HoUand Company, a corporation, and the 
individual défendants conspired together — 

"to commit an offense against the United States, In and by corruptly and 
fraudulently agreeing together. In anticipation of the involuntary bankruptcy 
of the sald Young & HoUand Company, to be brought about and accomplished 
by the sald Carroli H. Ohapman, with the knowledge and connivance of the 
said other consplrators, unlawfuUy, wlllfuUy, knowingly, and fraudulently, 
whlle the said Young & HoUand Company was a bankrupt, to conceal from the 
trustée in bankruptcy of the sald Young & HoUand Company, to be thereafter 
appointed, certain merchandlse, etc., belonglng to the estate ta bankruptcy 
of the said the Young & Holland Conlpany," etc. 

* The Young & Holland Company is alleged to be a party to the con- 
spiracy, and it is charged that ail the défendants, including the Young 
& Holland Company, conspired to conceal from the trustée in bank- 
ruptcy merchandise belonging to the estate in bankruptcy. 

The indictment thus states that the conspiracy included a proposée 
concealment of assets from the trustée by the Young & Holland Com- 
pany itself. 

The case of United States v. MacAndrews & Forbes Co. (C. C.) 149 
Fed. 834, holds that a corporation may be guilty of conspiracy. Even 
should there be a doubt as to whether the corporation could properly 
be charged as a conspirator, this would not affect the indictment, for 
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the individUal cjéîendants can be guilty of a conspiracy whicH includes 
in its purposè a ffaùdulent concealtiient by a bankrupt corporation. 
Cohen v. United Staies,; 157 Fed. 651-653, 85- C. G. A. 113. 

The défendants also contend that section 39b of the bankruptcy act 
defines a crime that can be committed by no person other than a bank- 
rupt. Field V. U. S., 137 Fed. 6, 69 C. C. A. 568, and U. S. v. Lake 
(D. C.) 129 Fed. 499, cited by the défendants in support of that propo- 
sition, were before the court in Cohen v. United States, 157 Fed. 653, 
85 C. C. A. 113, and held inapplicable where the indictment charges a 
conspiracy that a bankrupt corporation should conceal its assets, as dis- 
tingUished from a conspiracy that the officers of a bankrupt corpora- 
tion shbuM conceal its assets. 

Assuming that there can beno violation of section 29b of the bank- 
ruptcy act unless the concealment is while there is^a person in bank- 
ruptcy or after his dischàrge; does it follow that no person is punish- 
able under section 29b except a bankrupt? In U. S. v. Gooding, 13 
Wheat. 460-472, 6 L. Ed. 693, it was said: 

"Eyen In the hlghest crimes, those who are présent, aldlng and commànding, 
or alding and abettlng, are deemed prineipals; and If absent, in treason and 
mlsdemeanors they are still deemed prineipals," etc. 

Section 5132 of the Revised Statutes, a provision of the former bank- 
ruptcy a:ct,,provided for punishment for various acts donc by — 

"evèry person respecting whom proceedlngs in bankruptcy are commenced, 
either upon hls own pétition or upon that of a créditer." > 

Concerning this statute, Judge Dillon made the following observa- 
tion in United States v. Bayer, 4 Dill. 407-410 (Fed. Cas. No. 14,547): 

"It Is not necessary to décide the main proposition relied on by the learned 
counsel for the défendant^ whlch Is that under section 5132 no person, except 
the one respecting whom proceedlngs In bankruptcy are commenced, can com- 
mit, or be punlshed for, the acts therein made crlminal. Without Intending to 
détermine the soundness ot this position, I must say that the resuit of the 
argument left my mind wlth a declded impression agalnst It. It is true that 
the statute only mentions thé debtor or bankrupt ; but it is a statutory mis- 
demeanor only that is created, and the gênerai prlnclple of the law Is that ail 
procurers and abettors of statutory offenses are punlshable under the statute, 
althongh not expressly ref erred to in the statute. Blshop on Statutory Crimes, 
136 ; Commonwealth v. Gannett, 1 Allen (Mass.) 7, 79 Am. Dec. 693 ; United 
States V. Harblson, 13 Int Eev. ReC. 118, Fed. Cas. No. 15,300 (Judge Em- 
mons) ; and cases cited infra. Moreover, It has been several times adjudged, 
upon full considération, that It is immaterlal that the aider and procurer is 
himself dlsqualifled to be the principal actor In the offense by reason of not 
belng of a particular âge, sex, condition, or class. State v. Sprague, 4 R. I. 
257 ; Boggus v. State, 34 Ga. 275 ; Rex v. iPotts, Russ. & Ry. Crown Cases. 352 ; 
1 BisËop on Crlm. Law, 627, 629." 

In State v. Sprague, 4 R. I. 257, Chief Justice Ames observed con- 
cerning a statute providing for punishment of a woman for conceal- 
ment of the birth of a child : 

"There is nothing then at least, in the nature of an offense merely, because 
described.as one whlch must be committed by one person, or by a person of 
à certalh sex, or in a certain relation, whlch renders it at least, if a felony, 
Impossible to be committed by one even as a principal in the second degree, or 
whlch rendei-s conviction of It Impossible, under an indictment charglng that 
person 'as présent, alding," etc., that is properly so charglng him and upon 
proof supporting that charge." 
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See, also, 2 Am. & Eng. Encyc. of Law, 32. 

There is no serious difficulty then in the conclusion that, although 
section 29b requires as a principal offender a bankrupt, it is applicable 
not only to a bankrupt, but also to ail persons who unité with the bank- 
rupt as participants in the act which is made an offense by the statute. 

Other provisions of the bankruptcy act support this view. 

In defining the jurisdiction of the courts of bankruptcy, it is provîd- 
ed that they may, under chapter 2, § 2, subd. 4 (U. S. Comp. St. 1901, 
p. 3421)— 

"arralgn, try and punlsh bankrupts, officers, and other persons, and the agents, 
ofReers, members of the board Of dlrectors or trustées, or other similar con- 
troUhig bodles, of corporations for violations of thls act, in accordance with the 
laws of procédure of the United States now in force, or such as may be here- 
after enacted, regulating trials for the alleged violation of laws of the United 
States." 

Chapter 1, § 1, subd. 19 : 

" 'Persons' shall include corporations, except where otherwise specified, and 
officers, partnershlps, and women, and when used with référence to the com- 
mission of acts which are herein forbidden shall include persons who are par- 
ticipants in the forbidden acts, and the agents, officers, and members of the 
board of dlrectors or trustées, or other similar controlling bodies of corpora- 
tions." 

The term "participants in the forbidden acts" seems an appropriate 
expression designed to cover persons who join with a bankrupt in the 
commission of the offenses created by chapter 4, § 29, and framed in 
view of the rule that those who are présent aiding, commanding, or 
abetting are deemed principals. See U. S. v. Gooding, 12 Wheat. 472, 
6 L. Ed. 693. 

In an act to codify, revise, and amend the pénal laws of the United 
States, approved March 4, 1909, c. 321, 35 Stat. 1088 and to go into ef- 
fect January 1, 1910, it is provided : 

"Sec. 332. Whoever directly commits any act constltuting an offense de- 
fined in any law of the United States, or aids, abets, counsels, commands, in- 
duces or procures its commission, is a principal." 

This section apparently is declaratory of the existing rule. But we 
need not further consider the question of the commission of offenses 
under section 29b by persons other than the bankrupt. The principal 
argument is directed to the point that a corporation cannot be guilty 
of the offense created by section 29b. In Philadelphia, Wilmington & 
Baltimore Rd. Co. v. Quigley, 21 How. 202, 16 L. Ed. 73, arguments 
similar to those hère advanced were considered in their civil aspect, 
and were rejected for reasons which seem applicable as rules of cor- 
porate responsibility, whether civil or criminal, and to be in accordance 
with the décisions in Cohen v. United States, 157 Fed. 651, 85 C. C. A. 
113, and U. S. V. MacAndrews & Forbes Co. (C. C.) 149 Fed. 834. 
See New York Cent. R. R. v. U. S., 212 U. S. 481, 29 Sup. Ct. 304, 
53 L. Ed. . 

Other points argued do not seem of such importance as to require 
spécial considération in this opinion. 

Demurrers overruled. 
170 F.— 8 
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in re OTTO F. LANGE CO. 

(District court, N. D. lowa, E. D. May 10, 1909.) 

No. 591. 

1. BANKBUPTOT (§ 311*) — PBErEEENCES— "SUERENDEE." 

The Word "surreuder," as used in Bankr. Act July 1, 1898, c. 541, § 57g, 
30 Stftt. 560 (U. S. Oomp. St. 1901, p. 3é4S), providing for the surrender 
of préférences, includes a voidable préférence of wliich a crôditor Is de- 
prived by the judgment of a court at the suit of the trustée as well as 
a surrender by voluntary act 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 499 ; Bea 
Dig. § 311.* 

For other définitions, see Words and Phrases, vol. 8, pp. 6819-6821.] , 

2. Bankbuptcy (§ 328*)— Peefbeences— PeoOf op Claims— Time. 

Where a preferred creditor is compelled at the suit of the trustée to 
surrender a voidable préférence, it is entltled after Judgment to hâve its 
claim proved and allowed against the estate before it is flnally settled, 
thongh it is not flled or proved for such allowance withln the year from 
the date of the adjudication prescrlbed by Bankr. Act July 1, 1898, c. 541, 
§ 57n, 30 Stat. 561 (U. S. Comp. St. 1901, p. 3444), for the flling of gênerai 
claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 518; Dec. 
Dig. § 328.*] 

3. Bankbuptcy (§ 310*) — Sbcueed Claims— Eights of Indobsebs. 

Where a bank took a mortgage to secure the indorsement of a corpora- 
tlOn's note by its président and the corporation became bankrupt, the 
indorser being entltled to subrogation to the rights of the bank to the 
«xtènt of 80 much of the debt as he or his property should discharge, as 
provided by Bankr. Act July.l, 1898, ç. 541, § 57i, 30 Stat. 560 (U. S. 
Comp. St 1901, p. 3443), and to prove the claim in the bank's name in 
the bankruptcy proceedings against the corporation, if the bank dld not, 
the bank was entltled to prove the entirè claim against the estate, though 
any dividend it might reçoive thereon would reduce to that estent its 
mortgage security. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 502 ; Dec. 
Dig. §310.»] 

In Bankruptcy. On pétition of the First National Bank of Dubuque, 
lowa, for review of the order of the référée denying its claim against 
said bankrupt estate. 

See, also, 159 Fed. 586. 

T. J. Fitzpatrick, for petitioner. 
Lacy, Brown & Lacy, for trustée. 

REED, District Judge. The Otto F, Lange Company, an lowa cor- 
poration, was adjudged bankrupt by this court November 31, 1907, 
upon pétition, of certain of its creditors filed October 30th preceding, 
and a trustée of the estate wàg duly appointed December 4th folldw- 
ing. October 23, 1907, the bankrupt was indebted to' the First Na- 
tional Bank of Dubuque, lowa, upori twô promissory notes of $1,000 
each, dated July 18, 1907;, which notes were indorsed by Otto F. Lange, 
individually, who was then, and at the time of the bankruptcy, thé 
président and gênera i manager of tHe bankrupt corporation. As se- 

**or other casée see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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curity for his indorsement of such notes, Lange and his wife had 
made to the bank a mortgage upon their homestead in Dubuque, and 
on October 23d Lange paid the notes in full to the bank, which, with 
interest to that date, amounted to $2,030, from the funds of the Otto 
F. Lange Company. March 10, 1908, the trustée in bankruptcy de- 
manded of the bank that it return to him as trustée of the Otto F. 
Lange Company the said $2,030, upon the ground that it was a void- 
able préférence, and that he elected to recover the same for the bene- 
fit of the estate. The bank refused to comply with this demand, and 
on March 13th the trustée brought suit against it in this court to re- 
cover such alleged préférence. This suit was prosecuted to final dé- 
termination, and on january 22, 1909, judgment or decree was render- 
ed in favor oi the trustée and against the bank for said $3,030, with 
interest from October 33, 1907, and costs. February 8, 1909, the bank 
paid into court the full amount of said judgment, with interest and 
costs, and on February 9th proved its claim against the bankrupt es- 
tate upoïi said notes for the amount so recovered from it, filed the 
same with the référée on that date, and asked that it be allowed as an 
unsecured claim against the estate. The trustée objected to its al- 
lowance upôn the ground alone that the claim was not proven or filed 
with the référée within one year from the date of the adjudication of 
the Otto F. Lange Company as a bankrupt. The référée sustained 
this objection, and rejected the claim; and the bank pétitions for a 
review of'this order. Thé single question for détermination is, Was 
the claim of the bank proved against the bankrupt estate within the 
time required by the bankruptcy act? 

In Re Kenipér (D. C.) 142 Fed. 310, this court held that such a 
daim must be proved within the time prescribed bv section 57n of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat 561 (U. S. Comp. 
St. 1901, p. 3444), or it would be barred by the express provisions of 
that section; but it is contended on behalf of the bank that in view 
of the décisions of the Court of Appeals, First Circuit, in Powell v. 
Leavitt, 150 Fed. 89, 80 C. C. A. 43, the question should be re-ex- 
amined and the Kemper Case overruled. One of the objections to the 
allowartçe of the claim in the Kemper Case was that the claimant had 
acted in bad faith in accepting the préférence and retaining it until 
it was deprived thereof by the judgment of the court, and there was 
testimony tending to support that contention. The décision, however, 
was not made to rest upon that ground. The question is of such im- 
portance that it will be re-examined, and if the Kemper Case was 
wrongly decided it should not be arbitrarily adhered to. 

Counsel for the bank relies mainly upon Powell v. Leavitt, above, 
where it is héld that thé phrase "liquidated by liquidation," as used 
in section 57n, is sufEclently comprehensive to include the judgment 
or decree of a: court depriving; a creditor of a voidable préférence at 
the suit of the trustée; that such judgment fixes the liability of the 
estate t5 the créditer for thé amount so recovered from him, and that 
he may prOve a claim therefor within the time prescribed by section 
57n. Whethér thé phrase will bear that interprétation may admit of 
some doubti' 
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In Keppel v;Tiffin Savings Bank,, 197 U. S. 356, 35 Sup. Ct. 443, 
49 L. Ed. 790, the Suprême Court held that the word "aurrender" 
as used in section 57g dénotes an enforced as well as a voluntary act, 
and that a créditer who has received a merely voidable préférence, and 
in good faith retains it until deprived thereof by the judgment of a 
court at the suit of the trustée, may tHereafter provè his debt and hâve 
it allowed. The question of Hmitation under section 57n was not 
certified to the Suprême Court in that case, and whether or not any 
question under that section was involved or could hâve been raised 
does not appear from the statement o£ the case or the opinions of the 
court ; and it was sajd in the Kemper Case that the question 6i Hmi- 
tation under section 57'n was not; there determined. 

In the récent case of Page v. Rogers, Trustée, 3ll U. S. S75, 29 

Sup,.; Çt. 159, 53 L. Ed. , the question of préférence was again 

considered by the Suprême Court., In t,hat case Rogers, as trustée 
of a, bankrupt estate, brought suit to recover from one of its çred- 
itors a voidable préférence received by him in Junè, 1903, a few days 
prior to the adjudication in bankruptcy.. . The trustée had judgment 
in the District Court, and that was affirmed by the Court of Appeals. 
Upon appeal to the Suprême Court it was held that the decree of 
the lower courts should be modified for a reason not urged, and upon 
a question not raised, by the parties to the suit. The court said: 

"AU that has been said would naturally lead to an afflrmance of the dectfee. 
Nevertheless, we are of the opiulon that It ought to be modified, for a reason 
not dvPelt upon in argument Now that this litigation has come to an end, and 
the défendant has been compelled to surrender the préférence which he re- 
ceived, he is entitled to prove his daim and to recel ve a dividend.on it upon 
an equallty with other creditors. Keppel v. Tiffln Savings Banlî, 197 U; S. 
356, 25 Sup. Ct. 443, 49 L. Ed. 790. In view of the f act that this suit was 
brought in the banliruptcy court itself , and a final decree is to be entered 
by the jlidge of that court, it is entirely practicable to aVoid the clrcuitous 
proeeedlng ofcompelllng, the défendant to pay into the bankruptcy court th^ 
f uU amouut of the préférence which he has received, and then to resort to 
the same court to obtain part of it back by way of dividend. The défendant 
may be perrûitted, if he shali be so advised, to prove his claim agalnst the 
estate of thebankrupt, and the'bankrupt court then 'may settle the amount 
of the dividend coœlng to him, and the final decree may direct him to pay 
over tl^e full amount of his préférence, with interest, less the amount of his 
dividend. Solely for the pûrpose of acCompllshing this resuit, the final de- 
cree in thè case & reversfed; and the case' rerflanded to the District Court to 
take proceedings Ih conformity with thisi opinion." 

This décision was 5% years after the , bankruptcy, and beforethe 
creditor had attempted, otherwise tha» by his défense to the suit of 
the trustée, to make any assertion of hiis daim. No référence is ma^e 
to section 57n, but it is obyioqs from. this décision, in connection with 
that in Keppel v,iSavings Bank^ that the Suprçme Court does. not re- 
gard the; claims of creditors who h^ye been deprived of merely void- 
able préférence as falling within the provisions of section 57n, but as 
claims accruihg under section 57g at the time the préférence ;js sijr- 
rendered:o;r.jthe creditor is deprived thereof by the judgment of the 
courtj and that they. may be proved and allowed thereafter before the 
estate is finally settled. Page v. Rogers was not referred tp upon the 
argument of this case, and the opinion had not been pubHshed at the 
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time the suit of the trustée against this bank was determined. If it 
had been, or had then been called to the attention of the court, the 
rights of the bank under its daim against the estate might hâve been 
adjusted in the same way that a similar claim was adjusted in Page v. 
Rogers. It follows, therefore, that if the question of bad faith in ac- 
cepting and retaining the préférence, suggested in the Kemper Case, 
was not to be considered, that case was wrongly decided and should 
not be followed. 

It appears that the bank holds a mortgage upon the homestead of 
Otto F. Lange as security for his jndorsement of the notes of the 
Otto F. Lange Company, and the question was suggested upon the 
argument whether its daim could be allowed except for the amount 
thereof above the value of such security, as provided by section 57e. 
This mortgage is not upon any property of the bankrupt, but is upon 
the property of the indorser, and if the bank should fail to prove the 
claim the indorser might do so in its name and be subrogated to the 
rights of the bànk to the extent of so much of the debt that he or his 
property shall discharge. Section 57i. The bank may therefore prove 
its entire claim against the estate, though any dividend it may receive 
thereon will reduce to that extent its mortgage security upon the home- 
stead of Lange and his wife. 

The conclusion, therefore, is that the claim of the bank to the ex- 
tent of $2,030 against the bankrupt estate, the payment of which was 
recovered from it by the trustée as a voidable préférence, should be 
allowed as an unsecured claim against the estate of the Otto F. Lange 
Company, and the matter will be referred back to the référée for 
such allowance. It is ordered accorciingly. 



AMEBIOÀN TOBACCO CO. v. POLACSEK. 
(Circuit Court, S. D. New York. May 5, 1909.) 

1. Tbade-Mabks and Trade-Names (§ 93*)— Natuee or Abtici.e— Evidence. 

Evidence held to justify a flndirig that complainant's tobacco to which 
the trade-tnark in controversy wàs attached was suitable for smoking 
and might be so used in cigarettes. 

[Ed. Note. — For ôther cases, see Trade-MarkS and Trade-Names, Dec. 
Dig. § 93.*] 

2. Tbade-Mabks and Tbade-Names (§ 93*)— Infbingement— Custom. 

In a suit to restrain tlie infringement of a trade-mark attached to to- 
bacco. the faet that manufacturers of tobacco had customarily allowed 
their trade-name for a smoking brand to be used by a manufacturer of 
cigarettes is irrelevant, unless the infringing use has been open, notorious, 
and acquiésced in by complainant. ' • 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. i 93.*] 

S. Tbade-Mabks' AND Tbade-Nambs (g 93*)— Infbingement— Evidence. 

In a suit to restrain the infringement of a trade-name used in the sale 
of tobacco, the introduction of two packages of tobacco having the same 
name and appàrently manufactured by différent indivlduals is irrelevant 

*For otber cases see same topic & i nvubeb In Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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when unkccompanied by proof of the circumstances sur-roundltig the orlgln 
:;ajQd use ofthe packages, ^ .j, : 

[Ed. Note. — For. other cases, see Trade-MarkSi and . ECrade-Names, Dec.. 
,, pis-i 93.*} . '",.,''.!',','.:" 

4.- Tbade-Mabks and TJbade-J^^ambs (J 84*)— DESTRtrcTiorr— Cpstom. 

A yalid trade-màrk cannot be destroyed by proof of a cttstom to disre- 
gard trade-marks genferally. ; ':';■ 

[Ed. Note.— Pdir othér cases, Éieé Trade-Marks and Tfade-Names, Dec. 
Blg. §84.»] 

5i TRÀDE-MABKS AND'TrADE-NAMKS (S 8*)-r4-''VlEQIN LBAFi"!, 

The trade-niame attached to.Qômplainant's tobacco , VVIrgIn Leaf" was. 
, npt ,ss;nonymous, ,with "Virginia I^afj" nor was it descriptive of the to- 
baçcô used, but was an arbitrary,. fàûclfùl name Intended to dénote the 
pùrlty 6t the tob'ftceb, and was therëfôre a valld trade-name. 

IBa. Noté.—I^or otlier cases, see Trâde^Marks and Trade-Nanies, Cent. 
Dlg. I 12; Dec. Blg. § 8.*] 

6. TbAdb-Mabks and Tbade-Names (8 61*)— Application or Name to Differ- 

■ BNT <300DS. . . :■•,,■ ■,, 

A trade-name used by a manufacturer of smoking and çhewlng tobaeco 
câpnot be appropriated by a manufacturer of cigarettes. 

[Éd. Note. — For o'ther cases, see Trad^MarkS ûnd Trade-Names, Cent. 
Dig.§ 76; Dec. Dlg. §61.*] 

7. Teade-Mabks and Tsade-Names (I 65*) — Infbingement— Intent to Mis- 

LEAD. 

'À:- coïnpetltor may not iusé a naide, whether fictltious or real, a desctip- 
tlon, wiiether true orj not, whleh is intended; or ealculated to represent to 
the.world that hls, business Is that of anpther, and by such fraudulent 
mlsstateinçnts deprive the latter of business whleh would otherwise' corne 
to hlm. 

[M; Note. — For other cases, see Trade-Marks and Tradé-Names, Cent. 
Dig. § 64 ; Dec. Dlg. § 65.* 

Misleadlng or false labels, see note to Raymond v. Royal Baking Pow- 
der Co., 20 O. C. A. 250.] 

8. Trade-Marks and Tbadk-Names (§ 61*)— Infringembnt— Injunction. 

Where complalnant, and its predecesso.rs fgr over 60 years had used the 
trade-name "Virgin Leaf" to deslgnate a brand of flne-cut tobaeco, and de- 
fendant used such a name in connection with hls sale of cigarettes, re- 
pudiatlng ahy Intent tO deceive the piiblic, but claimlng hls use of the 
, Word to he a substitut© for "Virginia" and descriptive of the tobaeco of 
wfeflîhthé'eigarettes werétnâde, complalnant was entltled to a prellminary 
Injuhctlon, défendant being relegatéa to hls right to use the word "Vir- 
ginia" iustead of "Virgin." 

[Ed. Note.— iPoir. othey, cases, see Ïtade-Majrks and Trade-Names, Cent. 
Dig. I 76; JDee. Dlg. f8l.*] 

On Motion for a Prelimmary Injunction. 

■John îîalT.Jojaes, for çomplainant, . 
Charles Dushkind, ifor défendant, 

COXE, Circuit Judge. The bill allèges,: and the affidavits sustain 
the allégation, that ■ for ovèr 60 years the complainant and its pred- 
ecessors, from whom it dérives title, had used as a trade*mark the 
, words "Virgin L,eaf" to designate à brand of fine eut tobaeco, suit- 
àble for smoking and chewing, manufâçtUred by them. 
'In 1863 David lï.^cAlpin, whçfqiirïded the copàrthership of 
D. H. McAlpin &. Co., bought the trade-mark bi John Cornish who 

'For otliér cases sèe same to'plb £ î HtniBEB In Dec. &' ;^m'. Xilgs. 1907 to date, & Rep'r Indexe» 
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originated it and transferred it and the good will of the business to 
the said firm. During the same year the package in which the tobacco 
was sold was altered and a gold tobacco leaf was added, interposed 
between the words "Virgin" and "Leaf." In this form the trade-mark 
was used by McAlpin & Co. and by the complainant, to whom it was 
transferred in 1901, until the présent day. Thus for 46 years the 
words "Virgin Leaf" with a pictorial représentation of a tobacco leaf 
between the words, bas been used to designate the tobacco manufac- 
tured by McAlpin and, since 1901, by the complainant. Large sums 
were spent in advertising "Virgin Leaf" until it became well known 
and popular and was bought and sold under this name alone by deal- 
ers and consumers. A person desiring this brand had only to ask 
the salesman for "Virgin Leaf" and he would be furnished the Mc- 
Alpin brand. It is alleged that this tobacco is not only suitable for 
chewing and smoking but that it may be rolled into cigarettes. In 
short, the complainant and its predecessors hâve for over halfya cen- 
tury enjoyed the uninterrupted, exclusive and undisturbed use of 
the trade-mark "Virgin Leaf" to designate the tobacco manufactured 
by them until it acquired a significance synonymous with the name 
of the maker. "Virgin Leaf" meant McAlpin's tobacco and nothing 
else. 

The défenses are: First: That the complainant's trade-mark has 
always been used to designate chewing tobacco and has never been 
used in connection with cigarettes. Second : That it has long been the 
custom in the tobacco business to use the same name for tobacco in 
its various forms when made by différent manufacturers. For in- 
stance, if A uses the name "Oriflamme" in connection with smoking 
tobacco B may with propriety use the same name to designate his 
chewing tobacco, C to designate his cigarettes and D to designate his 
cigars. Such is the alleged custom. Third: That "Virgin Leaf" 
means "Virginia Leaf" and the two names are used synonymously 
to indicate tobacco grown in the state of Virginia. 

I think the weight of testimony is to the effect that though the 
complainant's tobacco is not used for cigarettes it is suitable for smok- 
ing purposes and is so used. It may be rolled into cigarettes, though 
the proof that this has been donc, except in sporadic instances, is 
most unsatisfactory. As to the second défense — assuming that such 
testimony as is presented by the défendant would be sufficient, in any 
cir.cumstances, to establish a custom, it is manifest that the mère 
fact that manufacturers of tobacco hâve allowed their trade-names 
for a smoking brand to be used by manufacturers of cigarettes is of 
no relevancy whatever unless it be shown that the infringing use 
was open, notorious and acquiesced in by the owner of the mark. If 
on the other hand he knew nothing of the infringement or had granted 
a license to use the mark in a restricted form the proof is equally 
ineffectuai. 

The introduction of two packages of tobacco having the same trade- 
name and apparently manufactured by différent individuals, is abso- 
lutely of no relevancy whatever unaccompanied by proof of the cir- 
cumstances surrounding the origin and use of the respective pack- 
ages. For illustration take the trade-name "Recruit." Two packages 
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are submitted, one ■ containing "Recruit granulated for pipe and cig- 
arette," tfie other "Recruit, little cigars." There is no proof , save 
a déclaration printed on one of tHe packages as to who was the manu- 
facturer of either. L,et us assume that John Doe manuf actured the 
granulated smoking tobacco and that it was made prior to the appear- 
ance of the little cigars. Who first used the word "Recruit"? If it 
were John Doe, did he use it long enough to establish a trade-mark? 
Did: he hâve a right to use it? Did he relinquish that right? Were 
the little cigars made with his knowledge and consent? AU of thèse 
questions must be answered in favor of the defendant's contention 
before he would be even in a position to offer the exhibits in évidence 
as tending to establish a custom. But to my mind the contention that 
a valid trade-mark can be destroyed by proof of a custom to disre- 
gard trade-marks generally is wholly without merit. I suppose it 
will be conceded that the right of the owner of a valid patent to pro- 
ceed against an admitted infringement cannot be defeated by proof 
that there is a well-known custom to infringe patents by those engaged 
in manufacturing devices covered thereby. It is probable that an offer 
to prove such a custom would net proceed far beyond its rudimentary 
stage. The short answer to such a supposed défense is that the paten- 
tée bas never waived any of his rights, that his patent is valid and the 
infringement admitted. He cannot bedeprived of his right to a de- 
cree because other inventors hâve permitted their patents to be in- 
fringed with impunity. The same principle should apply to trade- 
marks. The fact, if it were true, that others in the same business hâve 
allowed their marks to be infringed should not be permitted to destroy 
a trade-mark which for 60 years has designated the owner's business 
and has been uniformly respected by the trade. 

The testimorty fails to establish the third défense. "Virgin Leaf" 
is not synonymous with "Virginia Leaf" and is not descriptive of the 
tobacco used. It is an arbitrary fanciful name intended to dénote 
the purity of the tobacco. If the défendant is not seeking to avail 
himself of the réputation which attaches to the complainant's tobacco, 
if, as he says, he only wishes the advantages which flow from the 
use of Virginia tobacco, he has only to substitute "Virginia" for 
"Virgin" and the complainant will bave no cause for complaint. 

It would seem therefore, that the only question worthy of debate 
is the one suggested by the first défense. Can the trade-mark of a 
manufacturer of smoking and chewing tobacco be appropriated by 
the manufacturer of cigarettes? I incline to the opinion that it cannot 
be. A trade-mark is a guaranty that the goods to which it is attached 
are made by its owner. If the owner has a high character for honesty, 
good workmanship and fair dealing his mark stands for ail of thèse 
qualities. Those who hâve been accustomed to his goods see his 
mark and buy, knowing that they will not be defrauded. Whether a 
manufacturer confines himself to smoking tobacco, chewing tobacco 
or cigarettes, he is still in the tobacco business just as one is in the 
clothing business whether he makes coats, waistcoats or trousers, just 
as one is in the whisky business whether he makes Rye or Bourbon. 
A consumer who believes in McAlpin's tobacco, seeing "Virgin Leaf" 
cigarettes on the market, will naturally think that they are the product 
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of the McAIpin factory, precisely as if "D. H. McAlpin & Co." had 
been printed on the package. 

The précise question was decided in the case of Carroll v. Ertheiler 
(C. C.) 1 Fed. 688. The complainant had adopted the word-symbol 
"Lone Jack" to sell smoking tobacco manufactured by him. The de- 
fendant was enjoined from selHng "Lone Jack" cigarettes, the court 
observing ; 

"Cigarettes consist of smoking tobacco, slmllar In ail respects to that used 
In pipes. The circumstance that a longer 'eut' than that commonly used in 
pipes is most convenient for cigarettes Is not Important, nor that the tobacco 
Is smolsed In paper Instead of pipes. It may be used for either purpose, and Is 
ail embrqced In the term 'smoking tobacco.' We do not believe the public or 
the trade draw such a distinction as the défendant sets up." 

The right which every man possesses to hâve bis business protected 
is well expressed in the case of Levy v. Walker, L,. R. 10 Ch. D. 
447, as foUows: 

"You must not use a name, whether flctitious or real — you must not use a 
description, whether true or not, which is Intended to represent, or calculated 
to represent, to the world that yoar business is my business, and so, by fraud- 
ulent misstatement deprire me of the profits of the business which would oth- 
erwise corne to me." 

See, also, Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 32 L. 
Ed. 526; Hilson Co. v. Poster (C. C.) 80 Fed. 896; 28 Am. & Eng. 
Enc. of Law, p. 422. 

The logic of the situation may be briefly stated. Either the défend- 
ant is endeavoring to profit by the réputation of McAlpin's tobacco 
or he is not. If it be true that he is making this attempt he should 
be stopped in limine, if, on the other hand, he is only selHng his goods 
on their merits he does not need the same trade-mark as the com- 
plainant. 

To continue its use will only serve to increase the confusion which 
is injurious to both, assuming that both are desirous of disposing of 
their tobacco on its merits. 

The motion is granted. 



UNITED STATES r. BULLINGTON. 
(Circuit Court, N. D. Alabama, N. D. October 20, 1908.) 

1. PosT Office (§ 23*)— Mail— Custodt. 

Any letter which geta Into the mail, from the time It is recelved by 
the postal authoritles untll its possession is surrendered voluntarlly and 
rightfully to the party entitled to reçoive it, is within the protection and 
custody of the United States ; but the authority of the government over It 
ceases immediately on such delivery. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 42; Dec. Dlg. } 
23.*] 

2. PosT Office (§ 23*)— Lettees— Suerendee to Weitee. 

A letter must be surrendered by the postal authoritles to the writer or 
his rightful agent, If called for at any time before it is placed in transit, 
and such a delivery terminâtes the authority of the government over it. 

■ [Ed. Note. — For other cases, see Post OfBce, Cent Dlg. § 42 ; Dec. Dig. 
§23.*] ^ ^ 

•For ottier ouaa see same topic A S nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. PosT Office (| 23*)— Ma.il—Delivebt— Addressbe's Agent. 

Dellvery of a letter by the postal authoritles to the agent of the ad- 
dressee terminâtes the government's authorlty over It. 

[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 42; Dec. Dig. 
§23.»] 

4. PosT Ofuce (I 43*)— Maii—Statutes— Application. 

Rev. St. § 3892- (Ui S. Comp^ St. 1901, p. 2657), makes It an offense for 
any person to take any letter ont of the post office of the United States, 
or whleh bas been in any post office, bef ore delivery to the addressee, with 
a design to obstruet ijtke correspondepce, or to pry into the business or 
secrets of another, or to secrète or embezzle the same. A postmaster, 
having written, gtamped, and deposlted a letter in the mail before it was 
transported, withdrew it and deliveredl It to défendant, who agreed to 
takè It, with other mail, to the addressee ; but défendant, instead, se- 
ereted or destroyed the letter. Held, that the postmaster's withdrawal of 
the letter terminated the government's authorlty over it, and that its sub- 
sequeint destruction constituted no offense. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 59; Dec. Dig. 
§43.»], 

On Motion by Défendant for Peremptory Instructions for Verdict 
in His Fayor. 

O. D. Street, U. S. Atty. 

Shelby S. Pleasants, for défendant. 

HUNDLEY, District Judge. In this case the défendant i s îndicted 
for ai; allège^ violation of section 3893 of tiie Revised Statutes of 
the United States (U. S. Comp. St. 1901, p. 2657). This statute makes 
it criminal for any person to take any letter out of a post office of 
the United States — or which has been in any postoffice of the United 
States before it has been delivered to thé person to whom it was di- 
retted- — with a design to obstruet the correspondence or to pry into 
the business or secrets of another, or to secrète or embezzle the same. 
The language of this statute is very broad, and is sufficient to cover 
the sécrétion or embezzlement of a letter before it has reached the 
addressee, although it may hâve been rightfully delivered by the postal 
authorities. 

The facts of this case are undisputed so far as the delivery of the 
letter is concerned. Mr. Elkins, according to the évidence, was post- 
master at Mud Creek, Ala. The lettçr upon which the offense is 
predicated in the indictmeht was written by Elkins to one Hunter, 
who lived and received his mail at the Mud Creek post office, and 
said letter was addressëd to Hunter at Mud Creek, Ala. The de- 
fendant, Bullington, called upon Elkins and told him that there was 
a letter for Hunter — ^which was a différent one from the one upon 
which the offense is based— written by Bullington's firm at Hunts- 
ville, Àlâ., which was in the post office, and which contained some 
contracts which Hunter was to exécute to and with the défendant. 
The défendant requested Elkins, the postmaster, to permit him to 
take said letter from his firm containing the contracts and carry it 
up to Hunter, to whose house he was going, in order to save the de- 
fendant time in transacting his business. The postmaster agréed to 
do this, and further stated to the défendant that there was other mail 

'For other cases see same toplc & § nvmbeb In Dec. & Âm. Bigs. 1907 to date, & Rep'r Indexe» 
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in the office for Hunter, and asked the défendant to take this mail 
along and deliver it. The défendant agreed to do this, and before he 
lèft with the mail the postmaster, Elkins, then himself wrote a letter 
to Hunter, which he stamped with a postal stamp, and also placed 
a postage stamp upon it, which he canceled. He then took this letter, 
along with the letter which the défendant had requested, and also 
other letters for Hunter, and delivered them to the said défendant, 
who had promised to carry them and deliver them to Hunter. This 
letter from the postmaster, Elkins, to Hunter, the défendant failed 
to deliver, but secreted or destroyed the same. This act of the de- 
fendant is the basis of the prosecution in this case. 

On thèse facts the question submitted is : Was there an offense 
committed under the laws of the United States? While the language 
of the statute is sufficiently broad to make the act, as shown by the 
undisputed évidence, an offense, yet this statute has always been given 
a reasonable construction, and has been construed in the light of the 
constitutional power which Congress has to enact laws upon this sub- 
ject. The Constitution of the United States gives Congress the power 
to establish and maintain post offices, and to this provision we must 
look for the authority of Congress to enact this statute. Congress, 
of course, has ample power to protect the mails of the United States, 
and any letter which gets into them, frora the time it is received by 
the postal authorities until its possession is surrendered voluntarily 
and rightfully to the party entitled to receive it; but then the au- 
thority and power over the letter pf the United States ceases and 
détermines. A letter must be surrendered by the postal authorities 
to the writer of it, if it is called for at any time before it is placed 
in transit. Any delivery to the writer before its conveyance by the 
mail ends the authority of the government over it ; and the delivery 
of it to the rightful agent of the writer would be the same as a delivery 
to the writer himself. The same rule applies, and the principle is 
the same, when it is delivered to the addressee or his agent. 

Thèse principles were established by the earliest reported décisions 
construing this statute. U. S- v. Parsons, 2 Blatchf. 104, 106, Fed. 
Cas. No. 16,000; U. S. v. DriscoU, 1 Lowell, 303, Fed. Cas. No. 
14,994; U. S. v. Thoma, 25 Int. Rev. Rec. 171, Fed. Cas. No. 16,471 : 
U. S. v. Sander, 6 McLean, 698, Fed. Cas. No. 16,219. Thèse cases 
appear to hâve been followed, with one exception, by practically ail 
the fédéral courts which hâve passed upon the subject. The most 
thorough discussion of the question and the leading case apparently 
on the subject is one by the District Court for the Eastern District of 
Missouri, which is hereunder first cited. U. S. v. Safïord (D. C.) 66 
Fed: 942; U. S. v. Lee (C. C.) 90 Fed. 256; U. S. v. Huilsman (D. 
C.) 94 Fed. 486. The statute appears never to hâve been construed by 
the Ôupreme Court of the United States; and the only case reported 
in the Fifth circuit is the case of U. S. v. Lee, supra, decided by Dis- 
trict Judge Newman of the Northern District of Georgia. The only 
case which conflicts with thèse authorities is the one of U. S. v. Mc- 
Cready (C. C.) 11 Fed. 228, which was decided in the Western dis- 
trict of Tennessee, and is not so late as the three last above cited 
authorities. 
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The postmaster, Elkins, being himself the writer of the letter, liad 
a right to withdraw it from the mails, or request its withdrawal there- 
from. Having withdrawn the letter, and having then given it to the 
défendant, Bullington, the latter beçame the agent of the postmaster, 
Elkins, individually and not officially, and the authority of the govern- 
ment over the letter ceased with its delivery to Bullington. I am of 
the opinion, therefore, from the authorities cited supra, as applied to 
the facts in this case, that no offense has been committed by the de- 
fendant against the fédéral statutes, and that the motion to direct the 
verdict should be granted. 

I now direct you, gentlemen of the jury, to return your verdict for 
the défendant. 



MISSOURI PAC. EY. CO. et al. v. JONES, Circuit Attorney, et al. 

(Clrcxiit Court, W. J>. Missouri. May 10, 1909.) 

No. 3,465. 

OoxjBTS (§ 508*)— Fedebal and State Courts— Pbiority of Jubisdiction— In- 
JtJNÇTioN BY Fedebal Court Against Proceedings in State Coukt. 

A fédéral court, whlch lias entered final decrees adjudglng a statute 
rixîng railroad passenger rates unconstitutional and vold as confiscatory, 
wHch decrees hâve not belën appéalêd from, and reserVed jurisdlctlon over 
the subject-matter to permit application for modification if conditions 
should change, will on a supplemental bill enjoin a circuit attorney of the 
State from prosecuting a suit in a state court to restraln the railroad com- 
panies affeeted from cbarging more than the statutory rate, and the pur- 
pose of whlch Is to relitlgate the question of the valldity of the statute. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1430 ; Dec. 
Dig. § 508.* 

Bnjoining proceedings in state courts, see notes to Garner v. Second 
Nat. pank, 16 C. C. A. 90; Central Trust Co. v. Grantham, 27 O. C. A. 
575; Copeland v. Bruning, 63 0. C. A. 437.] 

In Equity. On supplemental bill for injunction. 

Frank Hagerman, for complainants. 

Martin L,. Clardy, for complainant Missouri Pac. Ry. Co. 

J. L. Minnis, for complainant Wabash R. Go. 

S. H. West, for complainant St. Louis Southwestern Ry. Co. 

Geo. P. Jackson, for complainant Missouri, K. & T. Ry. Co. 

O. M. Spencer, for complainant Chicago, B. & Q. Ry. Co. 

W. C. Scarritt, for complainant Chicago & A. R. Co. 

Gardiner Lathrop, for complainant Atchison, T. & S. F. Ry, Co. 

S. W. Moore, for complainant Kansas City S. Ry. Co. 

John H. Lucas, for complainant Kansas City, C. & S. Ry. Co. 

J. G. Trimble, for complainant Quincy, O. & K. C. Ry. Co. 

Elliott W. Major, Atty. Gen., and Sanford B. Ladd, Seebert G. 
Jones, Circuit Atty., John Kennish, Rush C. Lake, and Jeptha D. 
Howe, for défendants. 

SMITH McPHERSON, District Judge. March 8, 1909, this court 
by an opinion réad and filed in open court declared the tvvo-cent pas- 

•For other casea see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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senger fare state statute void, for the reason that such rate was not 
remunerative. Shortly thereafter decrees were accordingly entered. 
That term of court has expired, and those decrees hâve not been modi- 
fied, nor appealed from as yet, although it is said that appeals will be 
taken. April 8, 1909, the défendant Jones, as circuit attorney for St. 
Louis county, instituted in the state court at that place an action in 
equity against ail said companies, except one, to enjoin them from 
putting in force a rate schedule by agreement charging any rate in 
excess of two cents per mile for state business. A supplemental bill 
has been filed herein, praying that défendant Jones be enjoined from 
prosecuting the action in the state court. 

In the decrees in this court jurisdiction was retained over the sub- 
ject-matter, namely, that of rates, with the right of either party to 
hâve the decrees modified when a changed condition should arise. 
Such practice has prevailed from time immémorial, and was expressly 
authorized by the Suprême Court of the United States in the great 
Nebraska railroad rate case. The question now is as to whether this 
court by its decrees should enjoin défendant Jones from prosecuting 
the action he has brought in the St. Louis state court, and that dé- 
pends upoh whether the sub ject-matter of the case in the state court 
is with référence to rates. 

There are many allégations in the state court pétition of and con- 
cerning alleged agreements by the companies, but the vice of the al- 
leged agreements is because of the price per mile; and the state court 
so understood it when it issued two restraining orders. The orders 
follow the pétition and the amendment. The two orders recite that the 
railway companies are enjoined from carrying out the agreement by 
combination of exacting and receiving in excess of two cents per mile 
by any form of ticket or mileage book. The orders enjoin the com- 
panies from carrying out any agreement as to passenger rates and from 
discriminating as between passengers using the varions kinds of tick- 
ets. 

It is apparent that the price charged is the real, substantial com- 
plaint. No one understands this better than does Circuit Attorney 
Jones, a défendant herein, because on his motion he has since obtained 
orders dismissing the case as to three railway companies, who now 
agrée to charge 31/^ cents per mile, and he has filed like motions to dis- 
miss as to three other companies because they hâve now agreed to 
charge 3% cents per mile, and under oath, as a witness before me, he 
testified that he will dismiss the case as to ail the companies whenever 
they will pledge themselves to make a like charge of 214 cents per 
mile. He thereby shows that his action is of and concerning, and 
that his concern is to get, a rate of 2i/^ cents per mile — in my opinion 
a commendable purpose as to the strong roads, if it can be brought 
about; but, if ever brought about, it must be by what is called légis- 
lative action, and cannot be brought about by decrees of a court. It 
is apparent, and Mr. Jones conclusively makes it appear, that he is 
attempting to relitigate the question of passenger rates unless the 
matter can be adjusted by compromise. The sub ject-matter to that 
extent is the same as has been covered by the decrees of this court, 
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and that questiôii; cail dnly be relitigatèd by an appeal to the Suprême 
Court of the Unit^îd' States, where allmistakes, i{ any, of. this court 
will be corrected. ' ^ - :> 

About the time; thé passenger statute on its face took eçiifect a full 
hearing on an application for a tetnporary injunction was had; both 
sides béing represented by counsel. The writ of injunction was de-: 
nied, and this court ordered the companies to put in the two-cent rate 
pending a hearing atid investigation- .The right to chargé more than 
two cents, if such right existed, was thereby, by force of this court's 
orders, taken from the companies. When this court by final decree 
declared that the two-cent rate was void, the companies were thereby 
restored; to such rights, and to such rights only, as they formerly had, 
and it was the duty of this court to reinstate such status as is readily 
understood by those familiar with the authorities presently to be cited. 
Sorae of the companies hâve applied to the state Suprême Court for 
a writ of prohibition against the St. Louis court. That is soon to be 
heardi. I assume that the state Suprenle Court bas full power to com- 
mand the St. Louis court: to proceed or to desist, as the Suprême 
Court riiay be advised. This court cannot do that. This court is lim- 
ited in its orders over the party who brings such case, and not over 
the court itself. So that the restraining orders already issued by the, 
state court will soon bçi under . reyi,ewj and fuU justice done by the 
state Suprême Court. The, parties should promptly and cheerfully pre- 
sent themselves to that court in the prohibition case, because no one 
need doubtbut that such: a hearing will be given by that eminent court 
as to satisfy ail parties. 

Embarrassing. as this case hasbecome, I cannot conceive of the 
performance and a conscientious regard of duty, other than to make 
the order, knowing that the, authorities demand it. Bronson v. Schul- 
ten, lOé ,U. S. 410, 36 L- Ed. 797 ; Julian v. Trust Company, 193 U. 
S. 93, 24 Sup. Ct. 399, 40 L. Ed. 629; Wabash R. R. v. Adelbert Col- 
lège, 208 U. S. 38, 28 Sup. Ct. 183, 52 L. Ed. 379 ; Erench v. Hay, 
22 Wall. 250, 22 L. Ed.,,854; Prout v. Starr, 188 U. S. 537. 23 Sup. 
Ct. 398, 47 L. Ed. 584; Ex parte Young, 209 U. S. 123, 163, 28 Sup. 
Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 933. , , 

The Attorney General of the state bas had nothing to do with the 
St. Louis court case, and says that he will not hâve anything to do 
with such ca,se. He should not be enjoined. The same is true as to 
the State Railroad Commissioners. 



THE SBVBN BROTHERS. 

(District Court, D. Rhode Island. April 9, 1909.) 

1. Bhippinq (§ 86*)— LiABiLiTY OF Vkssel fok Toets— Punitive Damages. 

In a suit In rêm td recover for an Irijury done by a vessel, punitive dam- 
ages èannot be awarded.althougli the tort was willful and maltelous, 
wlierei the pwner of tbe vessel>had noknowledge of or part in the Injury. 
[Ed. Note.— For other cases, seeShipping, Dec. Dig. § 86.*] 

"For other caisesëée same topic & i kv^ber In liée. Si Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Shipping (S 86*)— Action Against Vessel foe Tobt— Damages. 

In a suit to recover for the destruction of a fish trap by a vessel, dam- 
ages may be awarded for loss of fish resultlng from the breaking of thé 
net and interruption of the business, where there is sufficient évidence 
of surrounding catches to afiford a reasonable basis for computation of 
the loss. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. § 86.*] 

In Admiralty, 

Clark Burdick and Francis I. McCanna, for libelant. 
Daniel A, Colton, for claimant. 

BROWN, District Judge. This is a libel in rem against the steam- 
boat Seven Brothers, for injuries to a certain fish trap of the libelants 
which was located about one mile southeast of Narragansett Pier. 

At the conclusion of the oral hearing the court was of the opin- 
ion that the libelants had sustained the allégations of the libel, to the 
efifect that the steamboat Seven Brothers was deliberately and will- 
fully run into the trap for the purpose of injuring it. There was no 
justification or excuse for this act. Its cause seems to hâve been a 
dispute between trap fishermen as to the location of their respective 
traps. 

The injuries were willful and malicious, and for this reason the libel- 
ants seek punitive damages, as well as compensatory damages. As the 
libel is in rem, and thus in effect against the owner of the vessel, who 
is not proved to hâve had any share in or knowledge of the malicious 
act, punitive damages cannot be awarded. The Amiable Nancy, 3 
Wheat. 546, 4 L. Ed. 456. In the opinion by Mr. Justice Gray in 
Lake Shore R. R. Co. v. Prentice, 147 U. S. 101, 13 Sup. Ct. 261, 
37 L,. Ed. 97, this doctrine is reaffirmed, and it is said with référence 
to the opinion in Hagan v. Providence & Worcester R. R. Co., 3 R. 
I. 88-91, 63 Am. Dec. 377: 

"The law applicable to this case has been found nowhere better stated than 
by Mr. Justice Brayton, afterwards Ohief Justice of Rhode Island, in the 
earliest reported case of the kind, in which a passenger sued a rallroad cor- 
poration for his wrongful expulsion from the train by the conductor, and re- 
covered a verdict, but excepted to an instruction to the jury that 'punitive 
or vindictive damages, or smart money, were not ta be allowed as against 
the principal, unless the principal partielpated In the wrongful act of the 
agent, expressly or impliedly, by his conduct authorlzlng it or approvlng it, 
either before or after it was committed.' This instruction was held to be 
right," etc. 

The évidence as to actual damage is far from satisfactory, and the 
libelant's estimate is grossly exaggerated. I find évidence to show ac- 
tual injuries to the trap to the extent of $155. The libelant daims 
large damages for the loss of fish actually in the net, and for the loss 
of a probable catch during the period which elapsed before the net 
could be replaced. The évidence of other fishermen in the vicinity, 
as well as the fact that some four barrels of butter fish were taken 
from the net after the injury, affords a basis which is more than 
conjectural for a finding that plaintifïs were deprived of a catch of 
fish. 

•For otlier cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In form the évidence is sufficient to show average catches of a large 
number of barrais. The difficulty with this évidence is in its obvions 
exaggeration. The witnesses for the Seven Brothers put the average 
daily catch of similar traps in the vicinity as lovv as from two to four 
barrels. As fish were actually caught by others in a similar situation, 
I think the testimony arises to the dignity of proof that the libelants 
hâve lost a number of barrels of fish by the enforced suspension of 
their fishing. The fact that the plaintiffs are unable to prove with 
certainty the amount of their loss should not enable the wrongdoers 
to escape entirely. Upon the whole évidence I am of . the opinion that 
the sum of $800 would no more than compensate the plaintiffs for 
the fish lost and for the interruption of their fishing. The libelants' 
claim for this item amounts to upwards of $1,500; but there is no 
crédible testimony in the case to support so large a claim. 

Judgment will be entered for the libelants for the sum of $355. 



VICTOR TALKING MACHINE CO. v. BERWADD, 

(Circuit Court, g. D. Kew York. April 22, 1909.) 

CONTEMPT (i 20*)— DiSOBEDIENCE OF OBDEBS OP THE OOUET. 

A défendant adjudged guUty of contempt In disobeying the orders of 
the court. ' 

[Ed. Note. — For other cases, see Contempt, Cent. Dlg. §§ 58-62; Dec. 
Big. S 20.*] 

On Motion to Punish for Contempt. 

Horace Pettit, for complainant. 
Lamar Hardy, for défendant. 

LACOMBE, Circuit Judge. The défendant is found guilty of dis- 
obedience of the court's orders, and is fined $25 for his contempt; 
the same payable to the United States. This small amount is imposed 
because he frankly admitted his offense, and upon the understanding 
that he will not be guilty of any future acts of disobedience. Should 
he oflfend again, the considération which has been shown him upon 
this motion will be an élément to be considered in fixing the amount 
of his punishment for such new offense. 

♦For other cases see same topic & § numbek In Dec. & Am. Digs.^07 to date, & Reo'r Infleies 
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THOMAS et al. v. SAN PEDEO, h. A. & S. L. BY. 00. t 

(Circuit Court of Appeals, Nlnth Circuit May 3, 1909.) 

No. 1,612. 

L Carbiees (§ 347*) — Injuries to Passengees— Conteibutobt Négligence— 
KiDiNG ON Platfobm— Question tob Juby. 

Civ. Code Cal. § 4S3, requlres carriers to furnlsh on the Inslde of pas- 
senger cars suffielent room and accommodations for ail passengers to whom 
tickets are sold for any trip, and section 484 déclares that every rallroad 
corporation shall bave printed and consplcuously posted on the inslde of 
Its passenger cars its rules and régulations regarding fare and conduct of 
its passengers, and in case any passenger Is injured on or from the plat- 
form of 'a car, in violation of such printed rules, the carrier shall not 
be responsible for damages unless It lias failed to comply with section 
483. HeU, that under such sections, as construed by the Suprême Court 
of California, a passenger who voluntarily goes on the platform of a 
car while the train is In motion, in violation of rules properly posted, 
etc., as required, is not necessarily négligent, as a matter of law, preclud- 
ing a recovery for injuries sustained. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1346-1397 ; Dec. 
Dig. § 347.*] 

2. Caeeiebs (§ 347*) — Injueies to Passengees— Danqebous Position— Plat- 
rosM— CoNTBiBUTOEY Neqligence^Question fob Juet. 

In an action for death of a passenger resulting from the wreck of hls 
train due to a misplaced switch, whether décèdent was négligent in going 
to the front platform of the car in which he was riding, after hls station 
had bcen announced, and the train had slackened speed, Immediately be- 
fore the accident, was for the Jury. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1346-1397 ; Dec. 
Dig. § 347.*] 

In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of CaUfornia. 

Action at law by plaintiffs in error, Maggle Thqmas and John Thomas, her 
husband, brought in the United States Circuit Court for the Southern Dis- 
trict of California, Southern Division, against the défendant in error, the San 
Pedro, Los Angeles & Sait Lake Rallroad Company, for damages in the sum 
of $25,000 for the loss of thelr son, John Thomas, who was injured and 
kllled in the derallment and wreck of def endant's train while riding as a 
passenger near Los Angeles, Cal., on March 3, 1907. 

In an agreed statement of facts it was stipulated and admltted, among 
other thlngs, in substance, that the défendant in error was and is a corpora- 
tion organized and chartered under the laws of the state of TJtah, and is and 
was a common carrier of passengers and freight for hire In the state of Cali- 
fornia, having its principal place of business at Los Angeles, owning, operat- 
Ing, and controlllng a Une of rallroad runnlng from San Pedro by way of 
Los Angeles to Sait Lake City, and extending also to Pomona; that on 
March 3, 1907, John Thomas purchased of défendant raiiway company a 
ticket at Pomona to travel from Pomona to Los Angeles, and that he was 
aeceptèd to be transported by sald company to Los Angeles as a passenger on 
one of its trains and in one of its passenger coaches, to wit, in the car known 
as a "smoker" ; that as the train approached the station at Los Angeles and 
at a point at or near Seventh street the train left the main track and ran 
Into an open switch, causlng the engine, tender, baggage car, and smoker to 
jump the track ; the engine, tender, and baggage car were wrecked, and the 
baggage car torn away from the smoker, leaving the front platform of the 
smoking car. In which Thomas was riding, open and exposed ; that the front 
end of the smoker collided with and against the boiler attached to the engine, 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
170 F. — 9 t Rehearlng denled July 29, 1909. 
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throwlng Thomas about the platform, thereby bruislng and woimcllng bim, 
and that he was scalded by the eseaping steam, and dled a short tlme there- 
after f rom the effects qf the Injuries recelved. It appears from the statement 
that as the train approached the station defendant's brakeman or conductor 
announced that the next stop of the train would be. at defendant's Fourth 
Street station, the train slackened Its speed, the whlstlé was sounded, and the 
train, wWch had been running from 35 to 40 miles an hour, began to slow 
down and reduce its speed to about 25 ïplles an hour, after which Thomas 
and a companlon lef t their seats, stating in the hearlng of other passengers 
In the car that they were going to get ofE at that station, and went upon the 
front platform of the car, and Immediately thereafter the engine of sald 
train struck the open swltch, the train was deralled, and the wreck occurred 
In whlCh Thomas was injured, wounded, and scalded, and from which injuries 
death resulted. 

The cause of the engine overturnlng and the derailihent pf thé smoker and 
other cars was stlpulatedto be as foUows: 

"That at the sald polijt 'where the said engine overturned there is a slde 
track leading from the main track of defendant's railroad to its freightyards, 
and shortly (jefore the sald train reached sald point one of the members of a 
swltching crew in the empjoy of the défendant, and employed upon an engine 
engaged in swltching cars in the yard of sald défendant, turned the swltch 
eontrolling sald slde track , so sadd swltching engine coiild pass from sald 
main track to said slde track ; that, after sald swltching engine had passed 
from sald main track to said slde track, the sald swltch was closed so that 
trains coûld pass along sald main track, but thereafter the employés of thé 
défendant In charge of sald swltching engine, whlle swltching cars In sald 
yard, negllgently and carelessly backed the sald swltching engine upon sald 
slde track so dose to said swltch that the points of said swltch were forced 
partly opeh, so that, when the engine of thè train upon which plalntlffs' said 
son was a t)âssenger reachëd sald swltch, the front wheels eontlnued along 
and upon the main track whlle the rear wieels were caught In the point of 
sald swltch, causing said wheels to turn ont upon the rails of said slde track, 
and causing said engine to overturn and the steam in the boUer thereof to 
escape. That said négligence of the défendant caused said wreck; * » * 
that the srûoklng car upon which said plalntlffs' son had been ridlng left the 
rails of said railroad track, but was not overturned nor wrecked nor injured 
to any materiftl estent." 

It appears further from the statement that Bast Seventh street where the 
derailment occurred was 2,500 feet from the Fourth street station, where It 
was stated Thomas Intended to leave the train; that the printed rules of the 
Company were conspicuously posted at both ends of the car, which forbade 
passengers from ridlng on the platform or steps of the cars, and were re- 
qulred to remain in their seats whlle the train was In motion. 

In addition to the agreed statement of facts, Maggle Thomas, the mother, 
testlfied that she and her husband had not been llvlng together for the past 
seven years; that he did not contribute to her support durlng that tlme; 
that immediately prlor to the accident the family conslsted of her son, John, 
who was theh 23 years of âge, and her daughter, a glrl 22 years of âge ; that 
her son earned from $40 tp $50 per month. 

After the testlmony of the mother and the readlng of the agreed statement 
of facts, plalntifiC rested, and the défendant moved for a nonsuit, which was 
allowed by the court, and it was ordered that judgmeut be entered in favor 
of the défendant. The case Is hère upon wrlt of error. 

Drew Pruitt and Morton, Pruitt & Goodrich, for plaintiffs in error. 
A. S. Halsted and S. M. Johnstone, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). It is 
assigned as error that the Circuit Court granted defendant's motion for 
a nonsuit. This motion was based mainîy upon the ground that it ap- 
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peared from the évidence that the deceased was guilty of contributory 
négligence in going upon the platform of the car while the train was 
in motion, in violation of the rules and régulations of the company. 

Whether, under the circumstances of the particular case, the injured 
passenger is guilty of contributory négligence, is generally a question 
of fact for the jury, but as the négligence of the défendant in this case 
and the resulting death took place in California it is contended by the 
défendant that the plaintiffs' right of action rests on the law of that 
state, and under that law the question was one of law and not of fact. 

Section 483 of the Civil Code of California provides; 

"Every railroad corporation must furnish, on the Inside of the passenger 
cars, sufflcient room and accommodations for ail passengers to wliom tickets 
are sold, for any one trip, and for ail persons presenting tickets entitling 
them to travel thereon ; and when f are is taken for transportlng passengers 
on any baggage, wood, gravel, or freight car, the same care must be taken and 
the same responslbility is assumed by the corporation as for passengers ou 
passenger cars." 

Section 484 of the same Coâe provides : 

"Every railroad corporation must havé printed and consplcuously posted on 
the inside of Its passenger cars Its rules and régulations regarding fare and 
conduct of Its passengers ; and in case any passenger is Injured on or from 
the platform of a car, or on any baggage, wood, gravel, or freight car, in 
violation of such printed régulations, or in violation of positive verbal instruc- 
tions or injunctions given to such passenger In person or by any offlcer of the 
train, the corporation Is not responsible for damages for such injuries, unless 
the corporation falled to comply wlth the provisions of the preceding section." 

It was admitted that the défendant company provided sufficient seats 
in the smoking car for ail passengers using the same, and that its rules 
and régulations as required by section 484 of the Civil Code were prop- 
erly posted. 

In Mitchell v. Southern Pacific R. R. Co., 87 Cal. 63, 25 Pac. 345, 
11 L. R. A. 130, the plaintiff was in the smoking car attached to a 
train running down a steep incline leading to the bed of a river on a 
new and curved track. The car was derailed and overturned, and the 
plaintiff was injured. He testifîed that he had gone out upon the plat- 
form immediately before the accident in conséquence of the îear that 
some disaster would occur; that he had no sooner reached the plat- 
form than the car was overturned and he was thrown upon the ground. 
The évidence of the défendant tended to show that the plaintiff had 
been upon the platform some minutes before the accident occurred. 
There was a question as to the burden of proof resting upon the plain- 
tiff to show defendant's négligence. The case was submitted to a jury 
under instructions from the court upon that question, and upon the 
law relating to the défense that the plaintiff had been guilty of con- 
tributory négligence in going upon the platform of the car while the 
train was in motion. The jury returned a verdict in favor of the plain- 
tiff. In the Suprême Court it was contended by the défendant : First, 
that the burden of proof was upon the plaintiff to show négligence on 
the part of the défendant; and, second, that the plaintiff was guilty 
of contributory négligence. With respect to the first question the 
court held-that the derailment and overturning of the car were undis- 
puted facts, and with the other circumstances the showing was suffi- 
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cient to place upon the défendant the burden of proving that the in- 
jury was not caused by any want of care on its part. With respect to 
the second question, the court instructed the jury as foUows: 

"If you find, from the évidence, that at the time plaintiff left his seat in 
the smoking car there was no imminent péril of life or limb, and no apparent 
danger, but that such imminent péril of life or limb, or apparent' "danger, 
arose after plaintlffl took his position on the platform of the smoking car, 
then plaIntifC cannot recover, and your verdict must be for the défendant." 

This instruction was approved by the Suprême Court, and it is upon 
this instruction that the défendant in this case contends that under 
the CaHfornia statute, if a passenger on a railroad train voluntarily 
goes on the platform of a car while the train is in motion in violation 
of the rules and régulations of the company, he assumes the risk of 
the position and cannot recover damages for injuries received. If this 
were the only instruction upon this phase of the case, the contention 
of défendant might be accepted as a correct interprétation of the stat- 
ute by the Suprême Court ; but the trial' court gave other instructions 
which were also approved by the Suprême Court; among others, the 
f ollowing : 

"If you believe that the plaintiff went upon the platform under a reason- 
able appréhension of a derailment of the train, and for the purpose of 
jumping ofC in case of an accident, and while tliere for that purpose was 
injured by the overturning of the car, I instruct you that his being on the 
platform under thèse circumstances was not riding or standing on the plat- 
form within the meaning of the rule which prohibits such riding or standing." 

The court further instructed the jury : 

"If the danger of overturning was Imminent, and the plaintlfC, acting upon 
the instinct of self-preservatlon, placed himself In the position which ap- 
peared to him, as a reasonable man, to be most sate, and made such choice as 
a person of ordlnary prudence and care placed in the same situation might 
bave made, this does not constitute négligence on the part of the plalntifC. 
The péril of rerdaining In the car or going upon the platform is to be judged 
by the circumstances as they then appeared, and not by the resuit." 

From ibese instructions to the jury it appears that the question 
whether the plaintiff was guilty of contributory négligence did not dé- 
pend upon the admitted fact that he had gone upon the platform of 
the car in violation of the rules and régulations of the company, but 
whether in so doing he acted under ail the circumstances with ordi- 
nary care and prudence ; and the Suprême Court approved the instruc- 
tions of the trial court under which this question was submitted to 
the jury for détermination. Furthermore, the Suprême Court refers 
with approval to the case of Buel v. New York Central R. R. Co., 31 
N. Y. 319, 88 Am. Dec. 371. In that case the plaintiff seeing an ap- 
proaching train, left his seat in the car and rushed to the door to es- 
cape from the danger of an irapending collision between the train he 
was on and the approaching train. The other passengers neither saw 
nor had notice of the impending danger, remained in their seats, and 
were uninjured. The question was whether the plaintiff was guilty 
of contributory négligence in going upon the platform. The court re- 
fers to the facts that justified his action, but says; 
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"At ail events, It was for the jury and not the court to say whether plain- 
tifC's conduct, in view of the clrcumstances, was rash or imprudent or amouut- 
ed to négligence." 

The court further says: 

"The statute was intended to prevent the imprudent act of standing or rid- 
ing on the platform, but not to absolve railroad companies froni responsibility 
for every injury which might happen at that place when a passenger in pass- 
ing over it, while justifiably entering or leaving the cars." 

To the rule of the company that passengers are not allowed to ride 
on the platform, and are required to remain in their seats while the 
train is in motion, there are therefore necessarily certain exceptions 
which custom has sanctioned, and which hâve become admittedly rea- 
sonable and proper under certain clrcumstances. Passengers are per- 
mitted to pass from one part of a car to another while the train is in 
motion in going to^ and from the lavatory and closet, and they are in- 
vited to pass from one car to another while the train is in motion in go- 
ing to and from the dining car. It is also usual for passengers to pré- 
pare to leave their car before the train reaches the station at the place 
of destination, and they are permitted to proceed towards and some- 
times upon the platform of the car for that purpose while the train 
is still in motion. It is therefore manifest that this rule is subject 
to the qualification that a passenger may leave his seat in a car while 
the train is in motion and go upon the platform of the car if under ail 
the clrcumstances such action is prudent and careful, and whether it is 
se or not is a question of fact for the jury. 

In Railroad v. Pollard, 33 Wall. 341, 22 L. Ed. 877, the évidence for 
the plaintiff showed that the defendant's train, on which the plaintifï, 
Mrs. Pollard, was a passenger, was approaching the dépôt at Jersey 
City. Mrs. Pollard was standing up in the section which lier traveling 
party had occupied, with her back to the seat in which she had been 
sitting, engaged in fixing her little girl's hair preparatory to leaving the 
car. The train was moving slowly and about to enter the dépôt, and 
passengers were getting out and off. There was then a jerk, or lurch, 
or concussion of the cars which threw Mrs. Pollard backward so that 
the lower part of her spine struck against the arm of the seat, causing 
her serious and permanent injury. The plaintifï having rested her 
case, the défendant moved for a nonsuit on the ground that there was 
such contributory négligence on the part of Mrs. Pollard, as shown by 
her standing in the car, her position and occupation at the time of the 
accident, as would prevent a recovery, and that there was no such nég- 
ligence shown on the part of the défendant as would warrant the case 
to be submitted to the jury. The court refused a nonsuit, which was 
made the subject of an exception upon the; conclusion of the case. A 
verdict was returned in favor of the plaintiff. In the Suprême Court 
the défendant assigned as errors the giving of certain instructions re- 
quested by the plaintiff and the refusai to give certain instructions 
requested by the défendant. The judgment of the trial court was af- 
firmed. The syllabus of the reported case contains the following state- 
ment: 
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"Whëther a pftSsenger In a rail car, standing up In It When gettlng into the 
station housé, at the close of a journey, but before the actual stoppage of the 
car, Is gullty of négligence in the clrcumstances of the case, is a question of 
fact for the jury to décide under proper instructions." 

In Wylde v. Northern R. R. Co., 53 N. Y. 156, the plaintiff was a 
passenger on a train arriving at Jersey City. On entering the dépôt 
the locomotive was detachefl f rom the train. The plaintiff arose f rom 
his seat to button his coat in préparation for leaving the car. The 
cars, after the locomotive was detached moved on through the dépôt 
and struck with great force the "bumper" at the end, throwing the 
plaintiff down and over the arm of a chair behind him, causing the 
injuries which were the subject of the action. The court said: 

"There is no groun'd for Imputing négligence to the plaintiff. It is probable 
that if he had retained his seat the injury would not hâve happened. He had 
no notice of danger, and had a right to assume that the train would be 
stopped in the usual manner. The train had reached Its destination, and the 
plaintiff left his seat wlth a -view of leaving the car as soon as the train 
stopped. He dld as passengers usually do, and what the Company must hâve 
known,they were accustomed to do, and the plalntifC could not hâve supposed 
that the act was Inconsistent with saf ety." 

In Barden v. Boston, Clinton & Fi^chburg R. R. Co., 121 Mass. 436, 
the plaintiff was a passenger in one of the defendant's cars. The name 
of the station to which the plaintiff was going having been announced, 
the plaintiff left his seat and stood in the aisle preparatory to leaving 
it when the car should stop, and, while so standing, the car came into 
collision with another car, and the passenger was thrown down and 
injured. The défendant contended that the plaintiff was guilty of 
contributory négligence, as a matter of law, which would preclude 
his recovery. The plaintiff contended that it was a question for the 
jury.: If on thèse facts the plaintiff was guilty of such négligence as 
matter of law as to preclude a recovery, judgment was to be entered 
for the défendant, but if, on the other hand, the plaintiff as matter of 
law was not guilty of contributory négligence, or if that question was 
for the jury upon the foregoing facts, then judgment was to be en- 
tered for the plaintiff. Çhief Justice Gray, speaking for the court, 
said: 

"We can hâve no doubt that the contract between the parties, which re- 
quired the corporation to furnish the plaintiff with a seat, did not, as matter 
Of law, oWlge him to keep it from the tlme he flrst took it until the train had 
corne to a final stop at thé place of his destination ; and that the question 
whether he was wanting in reasonable cfire in leaving his seat and standing in 
the passageway inside the closed door, after the approach of the train to the 
station at which he was to alight had been announced and the car had actual- 
ly entered the station, and for the purpose of hastening his departure from 
the car, was a question of fact for the jury." 

In kômine v. EvansVille, etc., R. R. Co., 24 Ind. App. 2.30, 56 N. E. 
245, the plaintiff was a passenger on defendant's train standing inside 
of the car looking through the window of the rear doôr, his hand rest- 
ing against the casing of the closet door. The conductor came into 
the car, opened and closed the closet door quickly; plàintiff's finger 
slipped into thé craCk when the door was opened, and was crushed by 
the door when it was closed. With respect to the question whether the 
plaintiff was guilty of contributory négligence, the court said : 
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"Taklng Into considération the mode of construction of the commodious 
and convenient American passenger car, and the commonly known habits of 
the travellng public In our rallway carrlages, we are unable to regard It as 
négligence per se for the appellant to take the position and attitude In which 
the conductor saw hlm at the tlme of the injury. He had a reasonable motive 
for placing hlmself where he could take note of the appearance of the country 
more fully than at a slde wlndow. At least,.the gratification of hls inclination 
to View the country from the rear wlndow, if It could be done wlthout ap- 
parent danger, was not necessarlly négligence on hls part. Whether or not 
he exerclsed ordlnary care, which he was bound to exercise, In so standing, 
and In placing hls hand In such position that the flnger which was Injured 
was exposed to such Injury, cannot be declded as a question of law. It was 
a question for the jury, under proper instructions from the court." 

In Lane v. Spokane Falls & Northern Ry. Co., SI Wash. 119, 57 
Pac. 367, 46 L. R. A. 153, 75 Am. St. Rep. 831, it appeared from the 
évidence that, the train upon which plaintiff was a passenger having 
arrived at a station, the engine was uncoupled and taken by the fireman 
up the track a short distance for the purpose of getting water. In 
backing the engine down to connect it with the train, it was permitted 
to coUide with the cars with such force as to throw the plaintiff, who 
was standing in the aisle of one of the coaches, to the floor, causing 
the injuries of which she complained. It was assigned as error in 
the Suprême Court that the court refused to instruct the jury as a 
matter of law that the plaintiff was guiity of contributory négligence 
because she was standing in the aisle of the car at the time the acci- 
dent occurred. The court was of the opinion that to hâve gîven thèse 
instructions would hâve been gross error. 

In Schultze v. Mo. Pac. Ry. Co., 32 Mo. App. 438, the station waB 
announced where plaintiff was to leave the train; the whistle was 
blown for the station, and the train slackened its speed. Plaintiff pro- 
ceeded to get out, and went on the platform and stepped down onto 
the second step of the platform. He then saw that the train was still 
in motion, and turned around to go into the car, when by a sudden 
jerk of the car he was thrown from the train and injured. At the 
close of plaintiff's évidence the défendant asked an instruction in the 
nature of a demurrer to the évidence, which the court overruled, and 
défendant excepted. The Court of Appeals said: 

"It is difllcult to see what act or acts of plaintiff In this case could be Im- 
puted to hlm as négligence. He was a passenger to Lee's Summit, and ex- 
pected to get off there; the whistle was blown for this station, the train 
began to check, and the porter passed through the car and announced the 
station. There certalnly was nothing careless or unreasonable in the con- 
duct of plaintiff, in preparing to get ofC of the train. Whlle he might hâve 
remalned In hls seat until the train came to a standstlll at the dépôt, his ap- 
proachlng the door and platform in the manner stated in hls évidence cer- 
talnly was not such contributory négligence as to disprove the cause of action 
stated in hls pétition." 

At the time of this accident, section 800 of the Revised Statutes of 
Missouri of 1879 provided substantially as do the statutes of Cali- 
fornia, that, in case any passenger on any railroad train should be 
injured while on the platform of the car in violation to the printed 
régulations posted up at the time in a conspicuous place inside of the 
passenger car then in the train, such company should not be liable 
for the injury. Notices as required by this statute were posted inside 
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the car forbidding passengers to stand on the platform. It was con- 
tended on the part of the défendant that under this statute it was nég- 
ligence per se for the plaintifï to stand on the platform while the 
traiti was in motion. In referring to this défense, the court said: 

"In our opinion, the case at bar does not f ail witliin the spirit and objeet of 
section 800 of the Revised Statutes of 1879. It cannot be reasonably claimed 
that the plaintiff was ridihg or remainlng on the platform of the car in the 
seuse condenined in this statute. As bef ore suggested, he was induced to go 
there to alight from the train by the conduct of defendant's agents and serv- 
ants. The whistle signaled the station, the train checked, the porter announc- 
ed the station. What might hâve been reasonably expected of a passenger 
expecting to leave the train at that point?" 

In Bronson v. Oakes, 76 Fed. 734, 22 C. C A. SaO, the plaintiff 
was in the rear coach of a vestibuled train. He left the coach at night 
to go to the forward end of the train, and, to facilitate his return, 
left open the door of the sleeping coach in which he was riding. The 
night was dark, the vestibule was not lighted, and the train was run- 
ning rapidly. On his return, in passing through the vestibule which 
led to the coach in which he was riding, he supposed a dim, reflected 
light from the windows of the sleeper was a light shining throitgh the 
door of the coach which he had left open, and proceeding to enter, 
as he supposed, the doorway of the coach, walked through an outside 
vestibule door, which was left open, fell from the train, and was seri- 
ously injured. A demurrer to the complaint setting out in substance 
the foregoing facts was sustained in the lower court. The Circuit 
Court of Appeals, in passing upon the sufficiency of this complaint, 
said : 

"It is well settled that what constltutes négligence Is a question of f act for 
the jury, and it does not eease to be such although the facts are undisputed, 
for that would be to deprive a suitor of his constitutional right to hâve the 
material facts in his case tried by a jury. Whether, upon the conceded f acta 
in this case, the act of the défendant was négligent, is the principal and 
ultimate fact in the case, and the décision of this fact, like any other disputed 
fact in a case, rests wlth the jury, and not with the court. The question of 
contributory négligence is liliewise one of fact for the jury. There is no 
statute or law which deflnes the quallty of every human action, and stamps 
it in advanee as either négligent or prudent. The law cannot anticipate the 
conduct and actions of men In ail the varylng and multiplied relations they 
sustain to each other, and déclare In advanee what shall be esteemed prudent 
and what négligent. The facts and cireumstances of this case as they are 
dlsclosed by the complaint differ from the facts and cireumstances of any 
case that ever occurred before, or any case that Is likely to occur in the 
future. It Is manifest, therefore, that. If the court should décide as a matter 
6t law that thèse facts and cireumstances do or do not constitute négligence 
In law, It would be a case where the décision made the law, and not the law 
the décision. And hence the doctrine Is flrmly established that thèse ques- 
tions of négligence are questions of fact for the jury to détermine, and not 
questions of law for the court; and this is the rule where the facts are con- 
ceded as well as where they are disputed." 

In Railroad Company V. Ives, 144 U. S. 409, 417, 12 Sup. Ct. 679, 
682, 36 L. Ed. 485, the Suprême Court, referring to the province of 
the court and jury in determining what acts constitute contributory 
négligence, said : 

"ïhere is no fîxed standard in the law by which a court is enabled to arbi- 
trarlly say in every case what conduct shalt be considered reasonable and 
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prudent, and what shall constitute ordinary care, under any and ail cîrcum- 
Btances. Tlie terms 'ordinary care,' 'reasonable prudence,' and sucli like 
terms, as applied to the conduct and affairs of men, Lave a relative signifl- 
cance, and cannot be arbitrarlly defined. What may be deemed ordinary care 
In one case may, under différent surroundings and clrcumstances, be gros» 
négligence. The policy of the law has relegated the détermination of such 
questions to the jury, under proper Instructions from the court. It is their 
province to note the spécial clrcumstances and surroundings of each particu- 
lar case, and then say whether the conduct of the parties in that case was 
such as would be expeeted of reasonable, prudent men under a similar state 
of alïairs. When a given state of facts is such that reasonable men may 
fairly differ upon the question as to whether there was négligence or net, the 
détermination of the matter Is for the jury. It is only where the facts are 
such that ail reasonable men must draw the same conclusion from them that 
the question of négligence is ever considered as one of law for the court." 

From thèse and other authorities that might be cited it would seem 
that the cases in which the court will détermine the question of con- 
tributory négligence as a question of law would only be where, in the 
judgment of ail reasonable men, but one conclusion could be drawn 
from the conduct of the plaintifï, and that would be in a case where 
he had shown such a plain and reckless disregard for his own safety 
in an act which, concurring or co-operating with the négligent act of 
the défendant, was the proximate cause or occasion of the injury 
complained of. 

But the défendant in error cites a number of cases in which it îs 
contended in effect that the conduct of the injured party was no more 
plainly reckless and négligent than in the présent case, and that such 
conduct was decided by the courts to be contributory négligence as 
a matter of law. 

The case of Hickey v. Boston & Lowell Railroad Co., 14 Allen 
(Mass.) 429, is cited as such a case. Hickey was a passenger riding 
in the smoking car of a train belonging to the défendant company. 
About 500 feet before coming into the station the smoking car, which 
was in front of the other passenger cars, was disconnected from the 
passenger cars, and the engine and smoking car switched ofï upon a 
sida track, while the other cars continued upon the main track until 
they reached the station. On the occasion of the accident, before the 
smoking car was uncoupled from the passenger cars, Hickey left the 
smoking car, and with other passengers stepped on the front platform 
of the front passenger car for the purpose of riding into the station in 
that position. He went from the smoking car in order to avoid the 
inconvenience and delay which would be occasioned by remaining in the 
smoking car. The passenger car was proceeding at the rate of about 
five miles an hour, and ran against the smoking car while Hickey and 
others were on the front platform of the passenger car. By the col- 
hsion both of Hickey's legs were broken, and he soon after died. 
Upon the trial of the case the plaintifî offered to show, among other 
things, that it had been the practice for passengers in the smoking car 
on this train to corne out of that car just before it was uncoupled and 
go upon the platform of the forward passenger car, and, after the 
smoking car and engine had been uncoupled and switched off, to ride 
into the station in that position ; that there was an express permission 
and consent to the practice and custom by the conductors and brake- 
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men, but only an implied one from the superintendent and directors 
of the, road. The court held that the évidence was not material or 
admissible. Upon this ruHng the plaintifif did not go to the jury 
and the case was reserved for a full court for a nonsuit to be entered 
if the ruHng was correct. In the Suprême Judicial Court of Massa- 
chusetts thè ruhng of the trial court was affirmed and the nonsuit en- 
tered. It appears from the opinion of the court and the facts stated 
that if the deceased had remained in the smoking car he would hâve 
beèn switched ofF on the side track and finally carried to the rear end 
of the passenger car. To avoid this delay, he left the smoking car 
and took an exposed position on the platform of the passenger car 
in an eager désire to be first in and to arrive in the station at the 
front of the train rather than at the rear of the train. The safety of 
a person riding on the platform of the front passenger car depended 
àt that time upon the engine and smoking car getting promptly and 
successîully switched away onto the side track, so that the passenger 
car could pass on to the station. In case of delay or any trouble with 
the switching, there was great danger of a collision between the for- 
ward passenger car and the smoking car. There was therefore, for 
one riding on the forward platform of the passenger car, good cause 
for a well-grounded appréhension of danger, and the disregard of this 
danger was clearly négligence. In passing upon this question, the 
court said: 

"If sufHcIent and sultable «provision be made wlthin the car for ail pas- 
aengers, the managers of the train are not under obligation to restrict them 
to their proper places, nor to prevent thëm from acts of Imprudence. If they 
voluntarlly take exposed positions, with no occasion therefor, nor Inducement 
thereto, caused by the managers of the road, except a bare llcense by rion- 
Interference; or express permission of the conductor, they take the spécial 
risks of that position upon themselves." 

' ■ Asidè from the négligence of the deceased in taking the spécial risks 
of an exposed position on the platform of the car, which under the cir- 
cumstances was obvioûsly dangerous, he did so, as the court said, 
"with no occasion therefor, nor inducement thereto caUsed by the man- 
agers of thé road." In this last respect, if not in the former, the case 
differs from the case béfbre the court, where the question as to the suf- 
ficiency of the inducement to justify the deceased in going upon the 
platform of the car at the time he did was a question of fact for the 
jury. 

In the cases of the Memphis & Little Rock Ry. Co. v. Salinger, 46 
Ark. 528 (two cases), Salinger and Goldberg, who were passengers, 
left their seats in the ladies' car of defendant's train and went out on 
the platform to smpke. They were warned by the brakeman and al- 
so by the conductor that it was dangerous to ride there, but they re- 
plied that they would go inside as soon as they had finished their ci- 
gars. While standing on the platform as the train was going over a 
bridge, the express, baggage, smoking, and emigrant cars broke through 
the bridge and turned over, either conipletely or partially. Salinger 
and Goldberg were standing on the platform between the ladies' car 
and the emigrant car, and were killed in the wreck. Suits were brought 
against the railroâd company by personal représentatives of the deceas- 
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ed to recover damages. In the trial courts the two cases were submit- 
ted to juries under instructions as to the contributory négligence of the 
deceased passengers. The Suprême Court, in passing upon thèse in- 
structions, said ; 

"It îs contributory négligence for a passenger to remain on the platform of 
a car propelled by steam when there is no reasonable excuse for so doing, and 
after he has been speciflcally warned of hls danger." • 

The rule of this case, based, as it is, upon the passengers' reckless 
disregard of a spécifie warning of danger, is not applicable to the pré- 
sent case. 

In Scheiber v. Chicago, St. P., M. & O. Ry. Co., 61 Minn. 499, 63 
N. W. 1034, the plaintifï, riding on defendant's train, had gone on the 
platform of the passenger car and down on the steps as the train 
approached the station where he was accustomed to alight. He was 
led to believe that the train was going to stop, but, instead of stop- 
ping, steam was suddenly put on, the train gave a jerk, and he was 
thrown from the train and seriously injured. It appears that the train 
was running from 15 to 35 miles per hour at the time of the accident 
to the plaintiff. The trial court at the close of the évidence instructed 
the jury to return a verdict for the défendant, and it was so returned. 
The Suprême Court of Minnesota, in reviewing the case, said: 

"It is not négligence per se for a passenger In a railway car, as it ap- 
proaelies a station to leave his seat and go to the door of the car In order to 
aliglit when it stops; neltlier is it sueh négligence, under ail clrcuinstances, 
for him to ride on the platform, or go upon it before the car stops for the 
purjJOsB of getting ofC when it does stop, for there may be cases where from 
necessity, or by the express or Implied invitation of those in charge of the 
train, a prudent nian would do so ; but In the absence of such facts It is such 
négligence. » * • 

"There was nelther necessity nor invitation, direct or implied by the de- 
fendant, to justify him In standing upon the steps of the car, which was 
approaching the station at a dangerous rate of speed." 

Withoutre fer ring to ail the cases cited by the défendant, it is suffi- 
cient to say that upon careful examination of the facts of each case it 
is found that they are to be distinguished from the case at bar. They 
do hold, as said in Kentucky Central Railroad Co. v. Thomas' Adm'r, 
79 Ky. 160, 42 Am. Rep. 208, that where the plaintifï himself has so 
far contributed to the mis fortune by his own négligence or want of 
ordinary or common care and caution, and but for such négligence or 
want of ordinary care or caution on his part the misfortune would 
not hâve bccurred, the plaintiff cannot recover, and the jury should be 
so instructed by the court. But they do not hold that this is a question 
that may be withdrawn from the jury and determined by the court as 
a question of law, where there is room for a différence of opinion on 
the part ôf reasonable men as to the inferences and conclusions which 
may be drawn from the admitted or proven facts. The case must be a 
very clear one that will justify the court in taking upon itself the re- 
sponsibility of declaring as a matter of law that the plaintiff has beea 
guilty of contributory négligence. As said by Chief Justice Cooley 
in Détroit & Milwaukee Railroad Co. v. Van Steinburg, 17 Mich.' !);/. 
119; ' 
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"If the danger dépends at ail upon thé action of any other person under a 
given set of ,circumstances, the prudence of the party injured must be esti- 
mated in viéw of what he had a rlght to expect from such other person, and 
he is not to be consldered blâmable if the Injury has resulted from the action 
of another which he could not reasonably hâve anticipated. Thus the problem 
is complicated by the necessity of taking Into account the two sets of clr- 
cumstances affectlng the conduct of différent persons, and is only to be satls- 
factorily solved by th^jury placing themselves in the position of the injured 
person, and examinlng those clrcumstances as they then presented themselves 
to him, and from that standpolnt judging whether he vsfas guilty of négligence 
or not. It is évident that such a problem eannot usually be one upon whlch 
the law can pronounce a definite senténcej and that it must be left to the sift- 
ing and détermination of a jury." 

In this view of the law we eannot say that the conduct of the deceas- 
ed in the présent case was so clearly reckless and negHgent as to make 
the question of his alleged contributory negHgence one of law. We 
think reasonable men may differ upon that question, and that it is, 
therefore, a question of fact for the jury under proper instructions. 

The judgment is reversed. 



PACIFIC TELEPHONE & TELEGRAPH CO. v. PARMBNTEE. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1909.) 
No. 1,040. 

1. ÏELEGRAPHS AND TBtBPHONES (§ 15*) — POLES— MAINTENANCE. 

Where a téléphone coftipany placed its pôles, wires, ànd appurtenanees 
along a county road where the public was accustomed to travel, it was 
bound to exercise care to malntain them In a reasonably safe condition. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§9; Dec. Dig. § 15.*] 

2. Négligence (§ 15*) — Concubhent ok Sucscessive Négligence. 

If the concurrent or successive négligence of two persons combined 
resuit in an injury to a tliird person, he may reeover of either or both, 
neither tteing able to interpose the défense that thé prlor or concurrent 
négligence of the other contributed to the injury. 

[Ed. Note. — For other cases, see Négligence, Dec. Dig. § 15.*] 
S. Telegraphs and Téléphones (§ 15*)^Injubies— Concubhent Négligence 
•^OINT CE Several Liability. 

A téléphone company negligently maintained a téléphone pôle along a 
county road for 15 years and until the part Imbedded In the ground had 
become decayed. The wire which had been used to strengthen the pôle 
had been eut and not replaced, and as plaintiff was driving along the 
road a third person eut a treé On adjoining land which fell agalnst the 
wires, putting a straln on the pôle, which broke ofiC at or near the surface 
of the ground and fell on plaintiff, causing the injuries complàlned of. 
Held, tix&t the négligence of the téléphone company in malntaining the 
pôle in such condition concurred with the négligence of the person who 
felled the tree on the wire, wlthin the rule that; where an injury is the 
resuit of the concurrent négligence of two or more persons, ail are liable 
jointly or severally for the damage. 

[Ed. Note.— For other cases, see Telegraphs and Téléphones, Dec. Dig. 
8 15.*] 

*For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. TeLEGBAPHS AMD TELEPHONES (§ 20*) DeFBCTIVE POLES — INJURIES TO 

Tbavelees— NEGLIGENCE— Question fob Jury. 

In an action for injuries to a traveler by the fall of a defectlve télé- 
phone pôle maintained along a county road, wLiether défendant téléphone 
Company was négligent in failing to maintain the pôle in a safe condition 
held for the jury. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 13 ; Dec. Dig. § 20.*] 

5. Négligence (§ 136*) — Question foe Jurt. 

Négligence must be submitted to a jury as a question of fact, not only 
where there is room for différence of opinion between reasonable men as 
to the existence of the facts from which It is proposed to infer négligence, 
but also where there is room for such différence as to the Inferences 
which might be di'awn from conceded facts. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-326; Dec. 
Dig. § 136.*] 

6. Négligence (§ 136*) — Proximate Cause— Question for Jury. 

Whether négligence, if establisbed, is the proximate cause of an injufy, 
Is a question of fact for the jury. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 327-332; 
Dec. Dig. § 136.*] 

7. Telegraphs and Téléphones (§ 20*) — Defective Pôles — Injuries to 

Travelers— Instructions. 

Where a tree was felled on certain téléphone wires strung along a 
county road, resulting in a defectlve téléphone pôle failing on plaintiff 
as he was traveling along the road, an instruction that it was for the 
jury to conslder whether the failing of the tree would not hâve caused 
the pôle to fall and injure plaintiff if it had been a Sound timber and 
défendant had not been négligent in suffering a defective pôle to support 
its wires in the highway, and that, if the pôle would hâve fallen if it had 
been sound, défendant would not be liable, was proper. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
5 20.*] 

8. Telegraphs and Téléphones (§ 20*) — Injuries— Eificient Cause— In- 

structions. 

In an action for injuries to plaintiff by the failing of a defectlve télé- 
phone pôle, caused by the felling of a tree against the wires, an instruc- 
tion that, if défendant téléphone company was négligent, the jury must 
Btill flnd that sueh négligence was an efficient cause of the injui-y, to 
find against défendant, and, if so, défendant would be still liable, though 
there was another cause of the accident, was proper. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Dec. Dig. 
§ 20.*] 

9. Trial (§ 133*) — Argument dp Counsel— Cueing Ereor— Instructions by 

Court. 

Plaintiff was injured by the failing of a defective téléphone pôle, eaused 
by S. felling a tree against the wires. Plaintlff's counsel in argument 
stated that the jury should présume that S. had a right to eut the tree, 
as the law would never présume that a man committed a wrong, Held, 
that an instruction that it was not important whether S. had, a right 
to eut the tree down, but that as a matter of law he had no right to eut 
the tree in a way to cause injury to the téléphone Une, cured any error in 
Buch statement. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 316; Dec. Dig. § 
133.*] 

*For other oasea see lame topic ft { number in Dec. & Axa. Diga. 1907 to date, & Rep'r Indexes 
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In Error totHè Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

This was an action at law brought by the défendant in error against the 
plalntiiî In error toieeo Ver damages for' Injuries sustained by liim by reason 
of the alleged négligence of the plaintiffl in error. - 

The: 1 complaint ! alleged that défendant was a corpoïatlon organized and 
exlsting under the lawB of the state of Oregon, and that it had complied vvith 
the laws of the state of Washington; that It was enga^ed in the business 
pf recelyioç and transmitting messages by téléphone and' tèlegraph, and for 
iM% piiïpdgé had èonstrUCtéd and maintalned a Une of téléphone and tèlegraph 
wlires'tbrotigh certain counties of the state of Washington, including one 
Içadln^tllong one of tiii^ cpbn'ty roads df ' liewis coùnty, where plaintiff was 
doing bilSlness; that for the purpoSe of supportlng and màintaining Its tèle- 
graph wlres the défendant had plttced large pôles in the gtoulid, upon whlch 
said «pii?ès were supported ; that on ànd prior to the 22d day of July, 1907, 
the défendant had carelessly and negligently permitted one of Its pôles so 
placed in the ground at a point described In the complaint to become so rotten, 
woi"», out, and decaye,d tjiat It had bééome dangerous ànd was Unsafe, and by 
teàsbii therebf was llabie to break ànd fall and occasion damage and injury to 
any person travellng along said road ; that the condition of said pôle was 
knownto défendant, and' by the use of ordlnary care and diligence should 
hâve been known; that its condition was not known to thé -plalntiiî ; that on 
July 22, ,1907, while the plaintiff was lawfully travellng along said road, said 
tèlephoiie pôle, by reasôn of its rotten, decayed, and dilapldated condition, 
broke, andjust as the plaintifC was opposite the same it fell over, on and upon, 
with great force striklng thé plaintiff on thé head and shoulder, breaking 
his shoulder bone and dlslocating his shoiilder, and thtew the bones out of 
place, straining, rupturing, aiid permanently impairlng the ligaments of his 
right arjoï and shoulder, thereby disabUng the plaintiff for the remainder of 
his life. The employment of a physlcian and surgeon to properly treat the 
Injuries sustained by plaintiff was alleged In the complaint, and his inability 
to perform his ordjnary wprk as f armer and carpenter for à period of 41 
days. 

Thé answer of the défendant denied the allégation of the complaint, charging 
the défendant with négligence. 

It appears from the évidence that the plaintiffl was travellng along the 
county road in a one horse rig on his way home from Centralia in the state 
of Washington. When he reached a point opposite the pôle in question, a 
tree which was being eut by a third party some 600 feet away accidentally 
fell upon the wires of the défendants téléphone line, causing the wires to 
bend and sag and putting â Straln upon the pôles ; that the strain pulled 
over the pôle ' whlch at the time*as opposite to the pjaiatiff as he was passing 
along the road. The pôle broke olï at or.near the surface of the ground, and, 
falling on ï^ftiptiff, cavsed the injuries cpmplained pf. The pôle was of 
cedar and was set in place in 1892. The soil in whlch It was placed was of 
a gravelly character. The évidence tended to show that the pôle was rotten 
ànd decayed at the butt. One witjaesa testifled that a pôle of this character 
in that ground had an average life of 5 or 6 years ; another witness testifled 
that thé pôle would last from 4 to 10 years. It appeated that the pôle stood 
at an angle in the road, itnd that a guywire whlch held the pôle, In, position 
■Màd been eut somé tlme beifore, and no effort had been made on the part of 
■the défendant to replace lt.> » 

' ' At the close of the teStlinÇhy the défendant moved thé court to Instruot the 
jTirj* to retuiMi a verdict ' In favor of the défendant on the ground that the 
priiiiàty, éffleléht, ànd tooving cause of • the injury was the falling of the 
tree, and the pôle, whether defectlve or otherwise, was simply an instru- 
itaeritâlity in :worklng thelnjttrles to the plaintiff. .The court deuledthe mo- 
tion, and the case was submitted to the jury upon the évidence. The jury 
retnraed a verdict in favor of the plaintiff in the sum of $3,750 and costs. 
ffhe case is iiereupOBi.writof error. ,i ; :,■•-/.,» 
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E. E. Cushman, for plaintifF in error. 

Hayden & Langhorne and B. H. Rhodes, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). It 
was the duty of the défendant to exercise due care in maintaining its 
pôles, wires, and appurtenances in a reasonably safe condition, having 
regard to the fact that the pôles were placed along the country road 
where the public was accustomed to travel. Jones on Telegraph and 
Téléphone Companies, § 3.90. 

There was évidence that some of the pôles of the size of the one in 
question, in the ground in which it was placed, would rot off in 5 or 
6 years. The pôle that fell had been in the ground 15 years. It was 
ascertained after the accident that it was rotten and liable to fall when 
subjected to a strain. The pôle once had a guy wire to hold it in place, 
but this wire had been eut and had not been replaced. There was some 
évidence tending to show that the person who eut the tree which fell 
against the wire and puUed the pôle down was guilty of négligence; 
but this fact, if established, did not relieve the défendant from liabil- 
ity. The rule is : 

"If the concurrent or successive négligence of two persons combined to- 
gether results In an injury to a thlrd person, he may recover damages of 
elther or both, and neither can Interpose the défense that the prlor or con- 
currenf négligence of the other contributed to the Injury," Thompson on the 
Law of Négligence, § 75. 

In Johnson v. Northwestern Téléphone Exch. Co., 48 Minn. 433, 51 
N. W. 225, the action was for an injury caused by the falling in a 
Street in Minneapolis of one of the pôles of the défendant on which 
were suspended its line wires, which fall was, as alleged, due to the rot- 
ten and unsound condition of the pôle (permitted to be so by the de- 
fendant's négligence), rendering it of insufficient strength to bear the 
weight of the wires suspended upon it. For the purpose of sustain- 
ing the pôle and preventing it from falling, the défendant had extend- 
ed a guy wire from the top of the pôle to a building to which the other 
end of the wire was attached with the license of the owner of the 
building. The owner of the building revoked the license and required 
the removal of the wires from the building. The défendant failed to 
remove the wires, and thereupon the owner of the building eut them, 
and the pôle, deprived of the stay aflforded by the guy wires, broke 
ofï near the ground and fell into the street, injuring the plaintiff. At 
the close of the évidence the trial court directed a verdict for the de- 
fendant upon the apparent assumption that between the négligence of 
the défendant and the injury of the plaintiff there intervened an inde- 
pendent, adéquate cause of the injury, to wit, the act of a third person, 
which it was said was what is' termed in law the proximate cause of the 
injury. The Suprême Court held that it was a case of concurrent nég- 
ligence, in which case each party guilty of négligence was liable for 
the resuit, and that the négligence of each as the proximate cause for 
the injury would not hâve occurred but for that négligence. 

The facts of that case are almost identical with the facts of the 
présent case, and the law as there stated is applicable hère. The evi- 
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dence tended to show that the pôle that fell was at that time in a rotten 
and unsafe condition and without the support of a guy wire. The nég- 
ligence of the défendant in maintaining the pôle in that condition was 
therefore concurrent with the négligence of the person who felled the 
tree upon the wire. The gênerai principle that, where an injury is 
the resuit of the concurring négligence of two or more persons, ail 
are liable jointly or severally for the whole damage, is supported by 
abundant authority. Shearman & Redfield on Négligence, § 31 ; Bish- 
op on Noncontract Law, § 573 ; Marine Ins. Co. v. St. Louis, I. M. 
& S. R. Co. (C. C.) 41 Fed. 643 ; C, R. I. & P. Ry. Co. v. Sutton, 
63 Fed. 394, 11 C. C. A. 251; Gulf, C.,& S. F;. R. Co. v. McWhirter, 
77 Tek. 356, 14 S. W. 26, 19 Am. St. Rep. 755; Carpenter v. Central 
Park, N.,& E. R. R. Co., 11 Abb. Prac. (N. Y., N. S.) 416; Webster 
V. Hudson River R. Go.y 38 N. Y. 260; Quill v. New York Cent. 
& H. R. R. Co. (Com. PL) 11 N. Y. Supp. 80; Ricker v. Freeman, 
50 N. H. 420, 9 Am, Rep. 267; Louisville, N. A. & C. R. Co. v. 
Lucas, 119 Ind. 583, 21 N. E. 968, 6 L. R. A. 193; Lake v. Milliken, 
62 Me. 240, 16 Am. Rep. 456; Johnson v. Chicago, M. & St. P. Ry. 
Co., 31 Minn. 57, 16 N. W. 488 ; Campbell v. City of Stillwater, 32 
Minn. 308, 20 N. W. 320, 50 Am. Rep. 567; Flaherty v. Minneapolis 
& St. L. Ry., Cq„ 39 Minn. 328, 40 N. W. 160, 1 L. R. A. 680, 12 Am. 
St. Rep. 654; Eaton v. Boston & L. R. Co., 11 Allen (Mass.) 505, 87 
Am. Dec. 730; Waller v. M., K. & T. Rv. Co., 59 Mo. App. 410, 1 Mo. 
App. Rep'r, 56; Hooksettv. Amoskeag'Mfg. Co., 44 N. H. 105; Bar- 
rett V. Railway Co., 45 N. Y. 628 ; Booth v. Railroad Co., 73 N. Y. 38, 
29 Am. Rep. 97. 

Whether the défendant was guilty of négligence in failing to main- 
tain its pôles in a safe condition under ail the circumstances was a 
question of fact for the jury. The ^question of négligence must be 
submitted to the jury as one of fact, not only where there is room for 
différences of opinion between reasonable men as to the existence of 
the facts frôm which it is proposed to infer négligence, but also where 
there is room for such différence as to the inf erences which might be 
drawn from conceded facts. Shearman & Redfield on Négligence, 
§54. 

It was alSo a question of fact for the jury to détermine whether such 
négligence, if established, was the proximate cause of the injury. As 
stated by the Suprême Court of the United States in Milwaukee, etc., 
Railway Co. v. Kellogg, 94 U. S. 469, 474, 24 L. Ed. 256 : 

"The true rule is that what Is the proximate cause of an Injury Is ordinarlly 
a question for the Jury. It Is not a question pf science or of légal knowledge. 
It Is to be determlned as a fact, In vIew of the circumstances of fact attendlng 
it. The primary cause may be the proximate cause ol a disaster, though It 
may operate through successive Instruments, as an article at the end of a 
chaln may be moved by a force appUed to the other end, that force belng the 
proximate cause of the movement or as in the oft-cited case of the squlb 
thrown In the market place. Scott v. Shepherd, 2 W. Bl. 892. The question al- 
ways is, Was there an unbroken connection between the wrongful act and the 
injury— a continuous opération? Did the facts constitute a continuons succes- 
sion of events, so llnked togother as to make a natural whole, or was there some 
new and Indepèndent cause Intervening between the wrong and the injury î 
It is admitted that the rule Is difflcult ôf application. But It is generally 
beld that, in order to warrant a finding that négligence, or an act not amount- 
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liig to wanton wrong, is the proximate cause of an injury, It must appear tliat 
the injury was tlie natural anû probable conséquence of the négligence or 
wrongful act, and that it ougtit to hâve been foreseen in the llght of the at- 
tending circumstances. • * * 

"In the nature of thiugs, there is in every transaction a succession of events, 
more or less dépendent upon those preceding, and it is the province of a jury 
to look at this succession of events or f acts, and ascertain whether they are 
naturally and probably eonnected with each other by a continuons séquence, 
or are dissevered by new and independent agencies, and this must be deter- 
mined in view of the circumstances existing at the time." 

The refusais of the court to give certain instructions requested by 
the défendant are assigned as error. It will not be necessary to rè- 
view thèse requested instructions. They related to the degree of care 
required of the défendant, and the clément of négligence entering into 
its liability in maintaining its Une of pôles. They instructed the jury 
that the défendant would not be négligent in assuming and acting on 
the assumption that no one would fell a tree upon its téléphone line 
so as to break the line or pôle; that the verdict should be for the 
défendant if the jury believed from the évidence that the pôle which 
fell, although old and rotten, was so placed that it would not hâve 
fallen into the road and upon the plaintiff but for the tree falling upon 
the wires of the line. There were also requested instructions relating 
to the question of proximate and remote cause, and independent and 
intervening and controlling causes. It is manifest that some of thèse 
instructions were not proper and should not hâve been given. On the 
other hand, it appears that the court gave such instructions as were 
proper in view of the évidence in the case. Among other instruc- 
tions, the court gave the following: 

"It is a fact that the cutting down of the tree, the contact of the tree with 
the vrires, precipitated the falling of the pôle, and that was therefore a 
proximate cause of the injury to the plaintif!: ; it was the efficient cause. 
But where an injury is suffered and a combination of circumstances bas 
brought about that injury, that occurrence, so that hère is more than one 
efficient cause, and if one of those efficient causes was a wrongful act, then 
•!:he injured person has a right to clalm compensation from that wrongdoer, 
even though hls wrongful act, or his négligence in combiiiatiou with other 
acts without which the injury would not hâve happened, produced the resuit. 

"It will be for the jury to consider in this case whether the falling of the 
tree would not hâve caused the pôle to fall and injure the plaintiff if the pôle 
had been a sound timber, and if there had been no négligence on the part of 
the défendant in the case with respect to sufCering that pôle in a détective 
condition to support its wires there by the highway. 

"If the pôle had been sound and safe, as it should hâve been, and the de- 
fendaîit guilty of no négligence in the matter, and still it would hâve fallen 
by reason of the falling of the tree upon the wires, there is no liability on 
the part of the défendant. If, however, you flnd that there was négligence 
on the part of the défendant with respect to that pôle, and that the injury 
would not hâve happened by reason of the cutting down of the tree — if the 
défendant had teen free from the négligence charged in this complaint — then 
you will be justlfied in finding that the négligence of the défendant was a 
concurring cause which would render the défendant liable for consequential 
injuries to the plaintiff. 

"The jury should take into account ail that has been proved by the évidence 
with respect to the size and weight of the pôle and its condition of soundness 
or unsoundness, the support which it had by being eonnected in a line with 
the wires, by the wires, any defect which the évidence shows by reason of the 
absence of a guy wlre, the length of time that had elapsed after the pôle 
ITO P.— 10 
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became In that condition, ao as to Judge o( whether there was carelessness 
or négligence on the part of the défendant; and you are to judge from a con- 
Blderation of tlie facts proven whether there was négligence; whether there 
was that degree of disregard of the conditions of this property which consti- 
tutes négligence and the omission of duty on the part of the défendant uuder 
ail the circumstanees. If there ia no négligence, there is no liabillty, and 
the plaintifE cannot recover. 

"If there was négligence, it is stlll a question of whether that négligence 
was an efficient cause of the injury; if so, the défendant is liable, notwith- 
standlng that there was another cause." 

We think thèse instructions correctly defined the law applicable to 
the case. 

We hâve carefully considered the exceptions to the testimony ad- 
mitted by the court over defendant's objections, and find no error to 
the préjudice of the défendant. Counsel for plaintifï in his argument 
to the jury, rèferring to the tree which fell upon the wires and which 
appears to hâve been eut down by one Sewall, said : 

"If Mr. Sewall eut that tree down, you are to présume that be had a perfect 
right to do so. The law will never présume that a man is committing a 
wrong." 

To this statement counsel for the défendant excepted, and request- 
ed the court to instruct the jury to disregard it. This the court did in 
its instruction, when it said : 

"It is not important in this case whether Mr. Sewall had a right to eut the 
tree down; as a matter of law, he had no right to eut the tree down in a 
way to cause injury to this téléphone line." 

Whatever error there was in counsel's statement was manifestly 
cured by this instruction. , 

Finding no error in the record prejudicial to the défendant, the 
judgment of the court below is affirmed. 



JENNINGS r. ALASKA TKBADWELL GOLD MINING CO. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1909.) 

No. 1,638. 

1. Statotes (§ 226*)— Adoption fbom Another State— Construction. 

A statute adopted from another state which has been construed by the 
higliest court thereof is presumed to be adopted with the construction thus 
placed upon it. 

[Ed. Note. — For other cases, see Statutes, Cent. Dlg. § 307 ; Bec. Dig. § 
226.*] 

2. Death (§ 32*)— Statutes— CoNSTBtrcTioN. 

Code Civ. Proc. Alaslta,. § 353, créâtes an action for wrongful death in 
favor of the personal représentative of the décèdent, and déclares that 
the aniount recovered, if any, shall be excluslvely for the benefit of de- 
cedent's husband or wife or chlldren when he or she leaves a husband, 
wife, or children him or lier surviving, otherwlse the amount recovered 
shall be admlnlstered as other personal property of the deceased persoii. 
Helil, that such aet haviiig been takeu substaiitlally from the Oregon Code 
after Its construction by the hlghest court of that state, in accordance 

'•For otber cases see same toplc'& % NIîmBee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexés 
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wlth such construction, it waB no défense to an action for wrongful deatli 
that décèdent left him survivljig nelther \vife, children, nor famlly. 
[Ed. Note. — For other cases, see Death, Dec. Dlg. § 32.* 
Construction of statntes, state laws as rules of décision in fédéral courts, 
see note to Wilson v. Perrin, 11 C. C. A. 72.] 

3. Death f§ 95*)— Damages— Family. 

In an action for wrongful death under Code Civ. Proc. Alaslia, | 353, 
providing that the amount recovered should be excluslvely for the use of 
decedent's husband, vilfe, or children, and In default thereof to be ad- 
minlstered as other pérsonal property of a deceased person, the damages 
recoverable for wrongful death, in the absence of wife or children, Is the 
value of decedent's life to the estate, measured by bis earning capacity, 
thriftiness, and pi'obable length of life. 

[Ed. Note. — For other cases, see Death, Dec. Dlg. § 95.*] 

In Error to the District Court of the United States for Division No. 
1 of thé District of Alaska. 

R. W. Jennings and Z. R. Cheney (L. S. B. Sawyer, of counsel), 
for plaintiflf in error. 

Shackleïord & Lyons and John Flournoy, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This action was brought by the plain- 
tiff in error under section 353 of the Alaska Code of Civil Procédure 
to recover damages for the death of plaintiff's intestate caused by 
the alleged négligence of the défendant in error in failing to maintain 
in a reasonably safe condition the machinery and other appliances 
used in operating a hoisting apparatus in defendant's mining shaft. 
The case was tried before a jury. At the conclusion of the testimony 
defendant's counsel moved the court to instruct the jury to return 
a verdict for the défendant, for the reason that it was not shown that 
the défendant had been guilty of négligence with respect to any of 
the matters charged in the complaint. The court instructed the jury 
to return a verdict in fàvor of the défendant, but mainly upon the 
ground that there was a failure of proof that any one had suffered 
damage or pecuniary loss by reason of the death of plaintiff's intestate. 

The case of Alaska Treadwell Gold Mining Co. v. Cheney (C. C 
A.) 162 Fed. 593, involved the same accident as in this case, and we 
had before us in that case substantially the same évidence as in this 
case. We held there that the évidence of négligence on the part of 
the défendant was sufficient to go to the jury. The motion of the 
défendant to instruct the jury to return a verdict for the défendant 
on this ground should therefore hâve been denied. This leaves but 
the single question of damages to be determined upon this writ of error. 

The évidence tended to show that décèdent was a helper on a ma- 
chine dpill.working in the bottom of the shaft, that he knew his busi- 
ness, looked like a healthy man, was about 24 years of âge, and was 
earning about $3.75 per day and his board. The American Expérience 
Tables of MortaUty showing life expectancy wère introduced in évi- 
dence. , ' , '■ 

tEor other tùses see same topliï $ S numbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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Joe Pazetti, à witness called on behâlf of the plaintiff, testified that 
he knew the decéased. He was questioned as f ollows : 

"Q. Did he hâve a famlly? A. He say so. Q. Where did he say hls family 
was? A. He say they are in CallfQrnla. Mr. Cobb: We object to thls Une 
of testimony, for the reason that it Is wholly Irrelevant. Thls Is not a suit 
brought by hls family ; it is brought by Mr. Jenniugs, as administrator of 
the estate. The Court: I thinli the objection ought to bè sustalned." 

Section 353 of the Code of Civil Procédure of Alaska (Act June 6, 
1900, c. 786, 31 Stat. 392) provides as f ollows : 

"When the death Of a person is caused by thé verongful act or omission of 
another, the Personal représentatives of the former may malntain an action 
therefor against the latter, if the former mlght hâve maintalned an action, 
had he lived, against the latter for ah injury done by the same act or omis- 
sion. Such action shall be commenced within two years after the death, and 
the damages therein shall not exceed ten thousand dollars, and the amount re- 
covered, if any, shall be exclusively for the benefit of the decedent's husband 
or wlfe and children when he or she leaves a husband, wife or children, him 
or her surviving; and when any sum Is coUected it must be distribu ted by the 
plaintliï as if it were unbequeathed assets left in hls hands, after payment of 
ail debts and expenses of the administration, and when he or she leaves no 
husljàhd, wife or children, him or her surviving, the amount recovered shall 
be adminlstered as other pérsonal property of the decéased person ; but the 
plaintifC may deduct therefrom the expenses of the action, to be allowed by the 
proper court upon notice, to be given in such manner and to such persons as 
thé court deems proper.'' 

The Alaska Code of Civil Procédure is substantially the same as 

the Oregon Code of Civil Procédure, and éection 353 of the Alaska 

Code is identical with section 381 of the Oregon Code (B. & C. Comp.), 

.with the following exceptions : In the Alaska Code the amount that 

may be recoyered "shall nOt exceed ten thousand dollars"; while in 

the Oregon Code the amount that may be recovered "shall not exceed 

fivè thousand dollars." In, the Oregon Code it is provided that: 

'•The amount recovered, if any, shall be adminlstered as other pérsonal prop- 
erty of the decéased person." ., 

In the Alaska Code there is a provision that : 

"The amount recovered, if any, shall be: exclusive] y for the beneflt of the 
decedeht'a husband or wife or children, when he ot she leaves a husband, wife 
or children, him or her surviving." 

But that provision has no bearing on this case, as the decéased left 
no surviving wife or children. The next provision in the Alaska Code 

is; ■ ■ " . ' 

""S\Tien he or she leaves no husband, wlfe, or cMîdren, him or her surviving" 
— that is this èàsé^--"the amount recovered shàllbe adminlstered as other pér- 
sonal property of the deeeaSed person." 

This Jast provision, it will be observed^ is identical with the Oregon 

cpdp.\,,: ',,_,;■„' 

In 1898, two years before, the adoption of the Alaska Code by Con- 
gress, the seçtiôii of the Oregon Code urider considération was brought 
before the Suprême Court of that state in the case of Pérham v. Port- 
land Electric Co., 33 Or. 451, 53 Pac. 14, 24, 40 L. R. A. 799, 72 Am. 
St. Rep. 730. In an elaborate opinion upon this statute the court re- 
fers to the construction placed upon the original Lord Campbell act 
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passed by the British Parliament in 1846, the incorporation of this act 
in one form or another into the législation of most of the states of 
the Union, and the construction placed upon such statutes by the 
courts of the states. With respect to the beneficiaries under the Ore- 
gon act and the damages that may be recovered, the court said : 

"It is next clalmed that the complalnt Is defectlre because It does not show 
that the deceased left surviving him any heirs, legatees, next of kin, or credlt- 
ors. • • • 

"Under Lord Campbell's act and simllar statutes, the damages recovered be- 
long to the deslgnated beneflciary, and are measured by the value of the Ufe 
takeu to the particular person entltled to the benefit of the statute ; while un- 
der our statute they belong to the estate, and are coextensive wlth the value of 
the Ufe lost, wlthout regard to Its value to any particular person. In the one 
case the object of the action Is to recover the pecuniary loss sustalned by the 
deslgnated relatives, and In the other the value of the Ufe lost, measured, as 
near as can be, by the earnlng capaclty, thrlftlness, and probable length of Ufe 
of the deceased, and the conséquent amount of probable accumulations durlng 
the expectancy of such Ufe." 

The court continues : 

"It follows, theref ore, that, so far as the rlght to malntaîn the action Is con- 
cerned, It Is Immaterlal whether the deceased left surviving him any relatives 
or ereditors whatever. The right of action is given by the statute to the ad- 
ministrator or executor in his représentative capaclty, and is In the nature of 
an asset of the estate. The helra, ereditors, or distributees hâve no interest In 
the recovery on account of any rlght of action for the pecuniary Injury sus- 
talned by them, but only by virtue of being ereditors, or of kinship ; and if 
the expense of the administration and debts of the deceased equal or éxceed 
the assets, ineliiding the amount of the recovery, the next of kln would re- 
çoive no beneflt whatever from the right of action." 

A statute adopted from another state which has been construed by 
the highest court thereof is presumed to be adopted with the construc- 
tion thus placed upon it. Tucker v. Oxley, 5 Cranch, 34, 42, 3 L,. 
Ed. 29; Pennock v. Dialogue, 2 Pet. 1, 18, 7 L. Ed. 327; Met- 
ropolitan Railroad v. Moore, 131 U. S. 558, 572, 7 Sup. Ct. 1334, 30 
L. Ed. 1022 ; Interstate Commerce Commission v. B. & O. Railroad 
Co., 145 U. S. 263, 284, 12 Sup. Ct. 844, 36 L. Ed. 699 ; Sanger v. 
Elow, 48 Fed. 152, 154, ICC. A. 56, writ of error dismissed 149 U. 
S. 785, 13 Sup. Ct. 1051, 37 L. Ed. 962; Warner v. Railway Co., 164 
U. S. 418, 423, 17 Sup. Ct. 147, 41 L. Ed. 495 ; Willis v. Banking Co., 
169 U. S. 295, 307, 18 Sup. Ct. 347, 43 L- Ed. 762; Henrietta M. & 
M. Co. V. Gardner, 173 U. S. 123, 130, 19 Sup. Ct. 327, 43 L. Ed. 
637; James v. Appel, 192 U. S. 129, 135, 24 Sup. Ct. 222, 48 h. Ed. 
377. ^ 

It is true that the two statutes are not identical as a whole, but the 
change in the Alaska Code from the Oregon Code makes more def- 
inite and certain the purpose of Congress to adopt the construction of 
the Suprême Court of Oregon for estâtes where the décèdent left no 
husband, wife, or children. In such case the amount recovered should 
be administered as other personal property of the deceased person as 
provided in the Oregon statute ; that is to say, the amount received 
should be for the benefit of the estate, and the damage to the estate 
would therefore be the value of the life to the estate, measured by the 
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eaHiirig;capacity, thriftiness, and probable length of thelife of the de- 
ceasedi-"'' ■ ■ - 

In excluding testimony conceming the family of thè deceased, the 
court bdow must hâve accejpted the defendant's theory that the suit 
was brought for the benefit.of the estate of the deceased ; but upon 
thç, conclusion of the teçtimony the court held that ^ere was a fail- 
uirs .of proof of any damageS).; beçause it did not appear that any one 
had sûfïered loss by reason of the death of the décèdent. Laying aside 
thé' incoflsistency of thé twb ïùlings, we Nvill coiisider thé last ruling 
virhich îs âssignçd as errbrl ^hig ruling ivaè bas^d Updri the authority 
of.tbe, case 6i^ Stewart v. Bl & 'Q. Railrdàd Co., J68 U. S, 445, 449, 
450, 18 iSup, Ct. 105, 43 L^.JEdi 537. In that case the action was 
brought in the District of Coluriibia against a ràilroad company by an 
âdmiïiîstirator tô récoyer daniagesfor the benefit of a widow whose; 
hustand was killed in ihe s,tat)î of Maryland through the négligence of 
the défendant company. In discussing the question of jurisdiction 
the court, referring to the différences between the statutes of the Dis- 
trict of Columbia and the state of Maryland conceming the right of 
action, Siaid,:.^^_ -. ,.,.-,4,:.,,.,,, 

"While in the District the nomlûal plalntlff Is the Personal représentative o( 
the deceased, the damages recorered do ndt become part of the assets of the 
estate, or: Uable (or the.debts of the deceased, but are dlstributed among cer- 
tain of bis belrs. :By neither Statute Is there any thought of Increaelng the 
volume of the deceased 's estate, biit lii each it is the award to certain prescrlb- 
ed heirs of the damages resultlng to. them from the taking away of thelr rela- 
tive. * '* ■*, ,:,: 

"Another, différence is that by the Maryland statutè the i Jury trylng the 
cause apportion the damagëâ awardied between the parties for whose benefit 
the action is brought, while by the statute of the District the distribution is 
madeaç.cording to the ordinary Iftws of distribution of a decedent's estate. But 
by eàch thé important matter is the award of damages, and the manner of dis- 
tribution lé a'minor considération. Besldes, in determinlng thé amount of the 
recoférj^ thé jury must necessàrilj conslder the damages which each bene- 
fldary has snstained by, reaçon of ,the death. By neither' statute Is a flxed 
sum to be glven as a penalty ^or the wrong, but In each the question Is the 
amount Qf daïuBges." ' ' '"■..'.' 

The court héîd that thé plaintiff was entitled to maintain the action 
in thé courts of the District of Columbia for thé benefit of the per- 
sons designated in the statute of Maryiand. What the court said 
about thé damages recovel^ed not becoming part ôf the assets of the 
estate and béing determined by the jury with respect to the loss which 
each bènëficiàry had sustained by reasbn of the death was based upon 
the express language of the stattite of Maryland, providing that : 

"In every such action the Jury may give such damages as they may thlnlc 
proportioncd tb the Injùry resùltlftgfrom such death td the parties respectlve- 
ly (or whom anfl for whoseiibenefit such action shall be brought." Code Md-, 
1878,,art.,67,.-<?. 15,.S!2,. ,;,,. ,;; s 

Thè statàW of thé DistrîcVof Coluiiibia providèd^t^^^ 
"T^édamWeÈrecovered' shall not be approprlated td thé payment of the 
debtsoiftlie' deceased, but énure trt the benefit of hiS èr her family and be 
dlstrlbtited aco)»dlng to the" provisions of the statute pf distributions." Act 
JBïrf). It, 1885, «. 1?6, 8 3, 23 iStat 307. 

'it Vas tlié sîrnilârity of rîghts provided în thèse two statutes that 
entitled plaintiiï to maintain an action in the District of Columbia for 
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the damages the wife had sustained by reason of the death of her hus- 
band in the state of Maryland. But the two statutes differ very ma- 
terially from the Alaska statute. In the former the amount recoyered 
as damages does not become part of the assets of the estate, while in 
the Alaska Code it does, and is administered as other personal prop- 
erty of the deceased person. 

We are of the opinion that the construction placed upon the statutes 
of Maryland and the District of Columbia by the Suprême Court is 
not applicable to the Alaska statute under considération. Following 
the construction placed upon the Oregon statute by the Suprême Court 
of Oregon, we are of the opinion that the case should hâve been sub- 
mitted to the jury with proper instructions upon the évidence as to the 
earning capacity, thriftiness, and probable length of life of the de- 
ceased, and the conséquent amount of probable accumulations during 
the expectancy of such life. 

The judgment of the District Court is reversed. 



BERWIND-WHITE COAL MINING CO. v. FIRMENÏ. 

(Circuit Court of Appeals, Second Circuit April 13, 1909.) 

No. 210. 

1. Appeal and Ebror (f 272*) — Exceptions— Time fob Taking— Exceptions 

TO Instructions. 

Exceptions to tlie charge of the court not taken untll after the jury has 
retired will not be considered by the appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1611- 
1619 ; Dec. Dig. § 272 ;♦ Trial, Cent. Dig. §| 2.34, 680.] 

2. WlTNESSES (§ 246*)— CONDUCT OF JUDGE— EXAMINATION OF WlTNESSES. 

While a trial judge may In the exercise of a sound discrétion take part 
in the examination of witnesses, yet where the parties are represented by 
compétent counsel It is usually the better practlce to allow them to con- 
duct the examinations. 

[Ed. Note. — For other cases, see Wituesses, Cent. Dig. §§ 852-857 ; Dec. 
Dig. § 246.*] 

3. Masteb and Servant (§■ 286*)— Master's Liability for Injury to Servant 

—Actions— Questions for Jury. 

Where there was évidence that an employé sulng for a personal in- 
jury resulting from the burstiiig of a steam pipe, and also his employer, 
the défendant, knew of a defect In the pipe two weeks befoi-e the accident, 
although contradicted, the question of defendant's négligence In faillng 
to hâve the pipe repaired was properly submltted to the jury. 

[Ed. Note. — I^or other cases, see Master and Servant, Cent. Dig. § 1031 ; 
Dec. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the Southerr» 
District of New York. 

For opinion below, see 163 Fed. 758. 

This is a writ of error to review a judgment of the Circuit Court. 
Southern District of New York, entered on a verdict against plaintiff 
in error, who was défendant below. The action was brought by the 
plaintif! to recover damages for personal injuries resulting from the 

*For other cases see same topic & § ndmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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blowing out of a steam pipe in a boiler room on defenidant's premises 
on Sunday, December 3, 1905. 

Theall & Beam (Austin G. Fox, of counsel), for plaintiff in error. 

Ira B. Wheeler, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The plaintiff testified that he had been in tlie 
habit of working in and about the boiler room where the explosion 
occurred, and that about tvvo weeks before the accident he had assist- 
ed in making certain repairs and in putting flanges on one of the 
lengths of steam pipe. That at the time he noticed that there was a 
crack in one of the flanges extending f rom the outer rim down to the 
pipe, and that the pipe was rusty and the thread worn on both ends. 
That steam being then turned on through this length of pipe, it leaked 
a little from the flange and more from the pipe, whereupon he called 
attention to that fact, and they calked the leak by putting gasket be- 
tween the flanges, winding the pipe with brass wire, and bracing it 
up with a wooden brace. That on December 3d while engaged in 
oiling a fan outside of the boiler room, one Johnson, a machinist who 
was at work inside, called him to corne in and help fix pipe on one of 
the boilers ; he did so, and while at work there the blow-out or explo- 
sion occurred, he fell down, and a section of pipe was thrown against 
his legs, inflieting severe injuries. That he looked up and saw that 
the pipe had blown out from the flange, and that the flange was 
cracked as it was when he saw it two weeks before. A compétent ex- 
pert whom he called testified that a cracked flange was an élément 
of weakness, because it would not grip the thread as a sound one 
would, and that under a pressure of 75 pounds — which was not un- 
usual in this plant — it might be expected that at any time there would 
come a blow-out with such force as to scatter parts of the apparatus 
in a manner dangerous to ariy one near by. 

Several witnesses, who testified to the occurrences of November 
19th, December 3d, and December Ist, contradicted plaintift''s narra- 
tive, and there was a sharp conflict of évidence on several essential 
points. But the court would not bave been warranted in taking the 
case from the jury merely because defendant's narrative of what took 
place did not accord with plaintifï's, and upon this appeal, with a 
verdict in his favor, we must assume that the jury reached the con- 
clusion that his narrative was the correct one. Believing it to be cor- 
rect, they would be justified in finding défendant négligent in failing 
for two weeks to substitute a sound flange for a cracked one. De- 
fendant's motion for a direction of verdict in its favor cannot be sus- 
tained on any theory that there was not enough évidence of its nég- 
ligence to send the case to the jury. 

Direction of a verdict was further asked for on the ground that 
there was no évidence that Johnson (the machinist) had authority to 
give any orders to the plaintiff, or to order him to work in assisting 
him (Johnson) in the boiler bouse on the Sunday when the plaintiff 
was hurt. We do not find error in the refusai to direct a verdict on 
that ground, because there was évidence tending to show that the 
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plaintiff was actually employed by the company on that Sunday; that 
lie worked, with the knowledge of the company, sometimes inside, and 
sometimes outside, of the boiler house. The request of the machinist, 
even if he were not a foreman or superintendent, for the witness to 
help him with one of the pipes, was one which the plaintiff might fair- 
ly accept as coming within the sphère of his gênerai duties. 

The complaint charged that one of the "pipes" connected with 
furnaces and boilers and filled with hot steam under high pressure 
was "insecure, defective," etc. Upon objection being made, when 
plaintiff offered évidence about the flange, the court allowed the com- 
plaint to be amended by adding the words "including the flanges." 
The amendment was not necessary ; the complaint used the word 
"pipe" as generally descriptive of a conduit for steam, and the word 
fairly included the flanges which connected sections of pipe. If de- 
fendant wished more spécifie information it could hâve asked, in ad- 
vance of the trial, for a bill of particulars, which it failed to do. 

Défendant contends that plaintiff was allowed to recover on a cause 
of action not pleaded, to wit, the failure to comply with a promise to 
repair a dangerous defect. Plaintiff testified that, when he detected 
the cracked flange on November 19th, the superintendent was sent for, 
came, and said : "Fix it as best you can ; a new pipe wifl come very 
soon." The plaintiff's own testimony, however, showed very plainly 
that this statement (assuming that it was made) had no effect on his 
mind nor induced him to assume any risk, because he — an unintelligent 
man without a machinist's expérience — associated a cracked flange 
merely with a waste of steam through the leak, with no idea that the 
conditions which permitted such a leak were in any way dangerous. 

Défendant assigns as error many statements in the charge and in 
refusais to charge, ail covered by exceptions. It appears from the 
record that ail thèse exceptions were reserved after the jury had with- 
drawn in custody of the bailiff. It is certainly surprising that in view 
of the opinions of this court in Park Brothers v. Bushnell, 60 Fed. 583, 
9 C. C. A. 140, and Commercial Travelers' Accident Co. v. Fulton, 
79 Fed. 423, 24 C. C. A. 654, such a practice should still be followed 
in this circuit. In the case at bar défendant itself suggested it. As 
we pointed out in the case last above cited, if this course had been 
followed by express direction of the trial judge, défendant could hâve 
excepted to a ruling which deprived him of the opportunity to take 
his exceptions at the proper time and thus reserved his rights, but 
he did not do so, and thèse belated exceptions will not be considered. 

By proper objection and exception défendant reserved the point, 
which he now présents, that the cross-examination of defendant's 
witnesses was carried to such an extent and so conducted as to con- 
stitute réversible error. A similar point was argued before this court 
in N. Y. Transportation Co. v. Garside, 157 Fed. 521, 85 C. C. A. 385, 
where it was said : 

"It must be admitted that a continuai interposition by tlie trial judge in the 
examiuation of witnesses may préjudice the jui-y to the extent claimed ; still 
the trial judge bas a right, and indeed it is his duty, to see that the tacts of 
the case are brought Intelligibly to the attention of the jury, and to what ex- 
tent he will luterveue for this end is a niatter of discrétion." 
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We found no abuse of discrétion in that case. In ttie case at bar 
the cross-examination by the court was much more extended, and, 
presumably through some errors either in the sténographie report or 
in its ^transcription into the case on appeal, there are passages where 
it is difficult to tell whether a particular statement is made by a witnes^ 
in response to the court's questions, or is a summary by the court oi 
what he understood the witness to bave already testified to. Never- 
Iheless, on a careful study of the record, we do not feel warrantée in 
reversing on this exception. It may be proper, however, to expand 
somewhàt the statement made in the Garside Case. Cases occasional- 
ly présent themselves where a plaintiff or défendant is represented 
by incompétent counsel, and where the ends of justice require the 
trial judge to secure, so far as he can, a fair and full présentation of 
the case, so that the party who came intd the court, expecting to hâve 
a full, fair, and just examination of the facts in controversy, will find 
his expectation realized. But where a party is represented by com- 
pétent counsel — ^as the brief and oral argument demonstrate this plain- 
tifï was — it would seem that the conduct of his side of the case had 
better be left to his own counsel. It is not unreasonable to assume 
that such counsel's study of the case and the information he possesses 
as to the përsonal équation of the différent witnesses called against 
his client may make him a more compétent cross-examiner than the 
trial judge, who never knew of the issues in the case till the pleadings 
were opened. Indeed, it might sometimes happen that a well-laid plan 
to discrédit a hostile and unfair witness would be disarranged and ren- 
dered futile by prématuré cross-examination. The safer course would 
seem to be to allow the» examination by counsel — direct, cross, redi- 
rect, and recross — to conelude, and then, if anything is obscure, if 
some point seems to be overlooked, or if, suspecting false swearing, 
he thinks cross-examination should be further pressed, the trial judge 
can, and indeed ought to, intervene so that the ends of justice may be 
subserved. Where, however, he takes the cross-examination out of 
the hands of compétent counsel, there is danger that the jury, from 
this fact alone, may draw conclusions unfavorable to the witness and 
to the party on whose behalf the witness is called. 
The judgraent is affirmed. 



GREAT NORTHEEN KY. CO. v. HOOKER. 

(Circuit Court of Appeals, Elghth Circuit. May 24, 1909.) 

No. 2,799. 

1. Master aND Sebvant (§ 243*)— Rules— Obédience by Servant. 

Wlieii the dutles of a sen-ant in given circumstances are plainly specl- 
fled iu reasonable rules of the master, of which the servant has Icnowledge, 
his nonobservance of them at a time when they are capable of observ- 
ance is négligence as matter of law. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 682, 
759-775 ; Dec. Dig. S 243.*] 

•For other csases see same toplc & S numees in Dec. & Ata. Diga. 1907 to date, & Rep'r Indexe» 
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2. Master and Servant (§ 284*)— Rules— Interprétation by CouSt. 

When the printed rules of the master, speclfying the duties of a serv- 
ant in given clrcumstances, contaln no tenus whlch are not made plein by 
tlie rules, their interprétation falls wlthin the gênerai rule that the inter- 
prétation of a wrltten instrument is a question of law for the court, and 
BOt a question of fact for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 284.*] 
■3. Railboads (§ 316*) — Crossings — Oabe Required — Speed— "Under Con- 

XROL." 

The rules of a rallroad company required an engineer in approaching 
stations to do so with his train "under control," and so to proceed until 
the track was "plainly seen to be clear," and theu, after providing that 
engines, freight trains, and work trains might oceupy the main track be- 
tween the outside switches at a designated station, declared that the re- 
sponsibility for a c-ollislon wlthin those limits vi^ould rest "entirely" with 
the approaching train. Hekl, that such rules plainly required an engineer 
in approaching those limits and proceeding therein in the nighttime, to 
adjust his control over hls train to the distance he could see along the 
track as he advanced thereon, so that. If the track was already occupied 
at any point, he could stop his train and avoid a collision after that point 
came within the range of his observation. 

[Ed. Note.— For other cases, see Raiiroads, Cent. Dlg. §J 1000-1008 ; Dec. 
Dig. § 316.* 

For other définitions, see Words and Phrases, vol. 8, p. 7158.] 
{Syllabus by the Court.) 

In Error to the Circuit Court oî the United States for the District 
of North Dakota. 

C. J. Murphy (Fred S. Duggan, on the brief), for plaintiff in error. 
George A. Bangs (C. C. McEIwee, on the brief), for défendant 
in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

VAN DEVANTER, Circuit Judge. This was an action to recover 
for Personal injuries sustained in a colHsion on the railroad of the 
Great Northern Railway Company, and one of the questions to be 
considered is whether or not the évidence was such as reasonably to 
admit of no other conclusion than that the plaintifï disregarded the 
rules prescribing his duties in the premises, and thereby was guilty 
of négligence which proximately contributed to his injuries. In that 
view of the évidence which is most favorable to him, and yet is rea- 
sonably permissible, thèse are the facts: The collision occurred with- 
in the station or yard limits at Lakota, N. D., in the early evening, 
while it was dark. Forty-seven cars of an east-bound freight train, 
extra 1200, were, and for three hours had been, standing upon the 
main track between the outside switches, and the engine and other 
cars were in another part of the yard, where onè of the cars was 
being repaired. In that situation, the rules of the company required 
that certain signal lights be displayed upon and about the cars upon 
the main track to give warning of their présence at that place; but 
compliance with that requirement was neglected by those in charge of 
the train, and their négligence was attributable to the railway company 
under the state statute. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The plaintiff was the engineer on a west-bound freight train, ex- 
tra 1124, and knew that his train wbuld meet extra 1200 at Lakota. 
As he approached that station, and when he was about a mile and a 
half away, he observed the headlight of an engine upon a side track 
within the station or yard Hmits, and after a brief time the headlight 
ceased to be observable. Thereupon he assumed that it was the 
headlight of extra 1300, that that train had been turned eut from 
the main track to permit his train to pass thereon, and that thereupon 
the headlight had been hooded and thereby concealed, both of whicU 
acts should, and probably would, hâve been performed, if it had not 
been necessary, in the circumstances, to leave a part of extra 1200 
supon the main track while one of the cars was being repaired upon 
another track. But, in truth, that train had not turned eut from 
the main track, only the erigine and a few of the cars being on a 
side track, and the headlight had not been hooded, but had ceased to 
be observable because the plaintifï's view of it was eut off by some 
cars standing on an intermediate track. In approaching the station or 
yai;d limits he slackened the speed of his train somewhat, but not 
enough, or approximately enough, to enable him to bring it to a stop 
within such distance as he could look ahead and see tliat the trackf 
was clear. On the contrary. he proceeded within the station or yard 
limits at such a speed that, although he was looking ahead carefully, 
although the applianceS for stopping his train were in good working 
order, and although, when the cars standing upon the main track 
came within the range of his vision, he did ail that could be donc 
to stop his train, a seyere and destructive coUision ensued. Shortly 
thereafter he sent in a written report wherein he estimated that his 
train was moving "15 to 18 miles per hour," and the immédiate ré- 
sulta oî the collision confirm that estimate. Both trains were reg- 
ular ones, which were more than 13 hours behind their schedule time, 
and were proceeding under train orders, as provided in rule 44, which 
was as follows: 

"Eegular trains twelve hours behind their schedule time lose both right and 
class, and can thereafter proceed only by train order." 

The order under which the plaintiff's train was proceeding, of 

which he had a copy, read as follows : 

"Eng. 1124 will run extra Michigan to Devil's Lalfe ahead of No. 403 and 
meet extra 1200 east at Lakota." 

On a time-table carried by the plaintifï was this spécial rule, with 
which he was f amiliar : 

"At the foUowlng named stations, engines, freight trains, and work trains 
may oecupy main traclj, and blocls; signais will be operated as per block signal 
rule No. 16: LakoDa." 

The plaintiff was an experienced engineer upon that part of the 
defendant's road, knew the location and extent of the station or 
yard limits at Lakota, knew his relative position to them as he was 
approaching, and was familiar with the rules prescribing his duties 
in the premises. Those rules were as follows: 

"Kule 53. AU trains must approach ail stations, and water tanks between 
Stations, under control, and so proceed uutll the track is plainly seen to he 
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clear. The responsibility for a collision at a station, or at a water tank be- 
tween stations, will rest with the following or ineoming train. This will not 
relieve train and enginemen from the responsibility of protecting trains at 
stations and water tanlvs as provided by rules 49 and 57." 

The two rules so designated and block signal rule 14 required that 
certain signais be displayed upon and about trains and oars situated 
as was that part of extra 1200 which was upon the main track. 

"Ruie 69. When within the liniits of the varions yards ail trains must be 
,' run with great care, and nnder control of the engineman. 

"Switching engines will hâve the right to work upon the main track without 
spécial orders, within yard liniits, upon the time of ail except flrst-elass [pas- 
senger] trains, but must clear the track ininiediately upon their arrivai." 

"Rule 81. In ail cases of doubt or uncertainty, take the safe course and 
run no rislis." 

"Rule 223. The engineman is jointly and equally responsible with the con- 
ductor for the safety of his train and the movement of the same in strict 
compliance with the rules, and he must décline to obey any orders which 
involve péril to hIs train or violation of the rules." 

"Block Signal Rule 16. Each division will specify Important stations 
• * * under 'spécial rules' on time-table, where engines, freight trains, and 
work trains may occupy the main track between the outside switches, except 
upon the time of regular passeiiger trains. The engines, freight trains, or 
work trains may be reported as having arrived at such stations when they are 
between the outer switches, providing block signalman bas been notifled by 
the conductor ; and block signalman at adjoining stations may then give clear 
signal to any approaching train, except passenger train. The responsibility 
for an accident between outside switches of stations so specifled will rest en- 
tirely with the train approaching said liniits." 

At the adjoining station a clear block signal was given to the plain- 
tiff, which he rightly understood as meaning that the track was clear 
to Lakota, subject to the qualification in block signal rule 16 relating 
to the occupancy of the main track between the outside switches. 
As his train was approaching Lakota, the light at the east switch was 
green, and he rightly understood therefrom that the switch was 
lined up for the main track, and not the side track. The switching 
and yard work at that station was donc by train engines and crews, 
îio switch engine or crew being maintained there ; and when a train 
engine was so engaged it usually was separated from the major part 
of the train. The plaintifif knew that that was so, and was expecting 
to stop on the main track at a point considerably west of where the 
collision occurred, and then to transfer some of the cars of his train 
to a side track in that way. He was not induced to proceed as he 
did by any false or misleading signal, for none such was given. 

Thèse facts, in our opinion, reasonably admit of no other conclu- 
sion than that the plaintifif disregarded the rules prescribing his duties 
in the premises, and thereby was guilty of négligence which proxi- 
mately contributed to his injuries. The train order under which he 
\vas proceeding advised him that extra 1200 would be at Lakota, and 
the rules further advised him that it might be occupying the main 
track between the outside switches. That alone would hâve imposed 
upon him the duty of exercising great care in approaching and pass' 
ing through the station or yard limits; but the rules did not leave 
the matter there. In express terms they laid upon him the duty of 
having his train "under control" in approaching those limits, and of 
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Sb pfoèeÇdinë until the track wàs "plainly seen tb be /deàr^", arid then, 
as'if tb'àyqid.àny possible uncertainty as to his diity in the premises, 
it was declared that theresponsibility for a collision between the out- 
side switches would rest "entirely" with his train. This plainly meant 
that his control; should be adjusted to the distance he could see along 
the track as>he advanced thereon — that is, should be such that, if the 
track was already occupied at any point, he could' stop his train and 
avoid a collision af ter that point came within the range of his observa- 
tion; otherwise, it would not hâve been said, as in substance it was, 
that his control should be maintained until the track was "plainly seen 
to be clear," and that he should proceed on the theory that the respon- 
sibiUty for a collision would rest "entirely" with his train. True, 
other rules laid upon pthers the duty of displaying signal lights upon 
and abbUt thé cars upon the main track j but that did not relieve him 
of thé duty so plainly laid upon him, or justify him in treating the 
absence of'such signal lights as an assurance that the track was clear. 
On the Contrary, the rules show that thèse duties were distinctly and 
separately imposed in a manner which prevented either from qualify- 
ing or lessening the other; the purpose being to provide for double 
or cumulative précautions against a collision. The plaintifï, although 
familiar with the rules applicable to him, did not hâve his train un- 
der control, but proceeded betwéen the outside switches at a speed 
whereby he took chances upon the track being clear for a considérable 
distance beyond the range of his observation. The rules were reason- 
able and capable of observance, and, had he observed them by having 
his train under control, the collision would hâve been avoided. It fol- 
lows that his nonobservance of them was négligence as matter of law. 
Kans'as, etIc.,:Co. v. Dye, 70 Ped. 24, 16 C. C. A. 604; St. Louis & S. 
F. Ry. Go. v. Dewees, 153 Fed. 56, 83 C. C. A. 190; Missouri, K & 
T. Ry. Co. v. Collier, 157 Fed. 347, 88 C. C. A. 127; Nordquist V. 
Great Northern Ry Co., 89 Minn. 485, 95 N. W. 332;, Scott v. Eastern 
Ry. Go., 90 Minn. 135, 95 N. W. 893; Brown v. Northern Pacific Ry. 
Go., 44 Wash. 1, 86 Pac. 1053. 

It is said that it was an admissible conclusion from the facts be- 
fore recited that the plaintiff was justified in assuming that extra 
1200 had turned out from the main track to permit his train to pass 
thereon, and therefore was justified in proceeding as he did. But 
the contention overlooks the binding force of the rules. The plaintiff 
was not at liberty to regulate his actions according to his own ideas 
of what.prudently could be done, or according to mère probabilities or 
inferences drawn from the surroundings, but was required by the 
rules to proceed with his train under control until he plainly saw 
that the track was clear. It was foreseen that collisions likely would 
ensue if engineers were free tô proceed, each according to his own 
judgment, in such situations, and therefore a fixed and safe course of 
action was prescribed for ail. As particularly apposite we quote from 
Louisville & N. R. Co. v. Mothershed, 110 Ala. 143,' 153, 20 South. 
67, '69, where, in considering the obligatory effect of a like rule, it 
was said : ■ 

"The end and obvions tendency of its promulgation and enforcement was 
tlie ail-important one of avoiding great péril of llfe and property. The high- 
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est considérations of duty to its employés, the gênerai public, and itself im- 
pelled tîie défendant to its adoption. Being promulgated, and no unforeseen 
emergency arising whlch would render obédience to It In a given case im- 
practieable or disastrous, ail discrétion as to tlie necessity of obédience was 
exliausted. Tlie engineer having the means of observance, the rule was 
mandatory upon hini. He had no right to inquire whether the surroundings 
seemed to render obédience necessary. It matters not, therefore, whether his 
disobedience was expressly willful, or inadvertent, or resulted from a reason- 
able belief, in his mind, that in the given instance obédience was unnecessary. 
He was equally culpable in either event," 

And to the same effect is Simpson v. Central Vermont R. Co., o 
App. Div. 614, 617, 39 N. Y. Supp. 464. 

In the same connection it is also insisted that the plaintiff, after see- 
ing the engine of extra 1300 upon a side track, was justified in as- 
suming that no part of that train was occupying the main track, he- 
cause block signal rule 16, although permitting "freight trains" to 
occupy that track, did not permit it to be occupied by the cars of 
such a train when detached from the engine. But the rule was not 
so restricted in its meaning. It manifestly was intended to facilitate 
switching and yard work at particular stations, such as Lakota, by 
according to the trains charged with that work greater freedom and 
protection in respect of the occupancy of the main track; and, this 
being so, it reasonably is certain that it was intended to sanction the, 
occupancy of that track by that portion of the train which usually 
was at rest and detached from the engine while it was temporarily 
engaged in that work. The plaintiff 's asserted justification is predi- 
cated upon the assumption that he was not required to anticipate the 
présence at Lakota of any train other than extra 1300, and, for the 
purposes of the présent discussion, we hâve given effect to this as- 
sumption, without stopping to consider whether or not, in view of 
the rules, it is well grounded. 

The trial court treated the interprétation of the rules prescribing 
the plaintiff's duty in the premises as a question of fact to be deter- 
mined by the jury. But we are of opinion that it was a question of 
law to be détermined by the court. Not only were the rules in the 
nature of a written instrument, but they contained no terms the mean- 
ing of which was not made plain by them; and, this being so, ef- 
fect should hâve been given to the gênerai rule that the interpréta- 
tion of a written instrument rests with the court, and not with the 
jury. Bell v. Bruen, 1 How. 169, 183, 11 L. Ed. 89; Goddard v. 
Foster, 17 Wall. 133, 143, 31 L. Ed. 589 ; Higgins v. McCrea, 116 
U. S. 671, 683, 6 Sup. Ct. 557, 39 L. Ed. 764 ; Scanlan v. Hodges, 
63 Fed. 354, 3 C. C. A. 113 ; Bowes v. Shand, E. R. 3 App. Cas. 455 ; 
1 Labatt, Master and Servant, § 315. Moreover, it is held by this 
court that the reasonableness of such rules it is to be détermined by 
the court as a question of law, and not by the jury as a question of 
fact. Kansas, etc., Co. v. Dye, 70 Fed. 34, 16 C. C. A. 604; Eittle 
Rock, etc., Co. v. Barry, 84 Fed. 944, 28 C. C. A. 644, 43 L. R. A. 
349. See, also, Scott v. Eastern Ry. Co., 90 Minn. 135, 140, 95 N. 
W. 893; Bailey's Personal Injuries, § 3335. And it would seem that 
by analogy a like holding should be made when the question is one of 
interprétation. 
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At the conclusion of the évidence the défendant requested that a 
verdict be directed in its favor, because the évidence reasonably admit- 
ted of no other conclusion than that the plaintifif by his own négligence 
had proximately contributed to his injuries, and it follows from what 
bas been said that the court erred in refusing that request. 

The judgment is therefore reversed, ^vith a direction to grant a 
new trial. 



DWYER v. UNITED STATES. 

(Circuit Court of Appeals, Nintli Circuit. May 3, 1909.) 

No. 1,606. 

1. Cbiminal Law (§ 950*)— New Trial— Application— Jueisdiction— Fédérai, 

Districts— Division. 

Act July 5, 1892, c. 145, § 6, 27 Stat. 73, re-enacted June 1, 1898, c. 369, 
§ 2, 30 Stat 424 (TJ. S. Oomp. St. 1901, p. 344), relating to tlie divlsional 
jurisdiction of ttie District Court in Idalio, provides for the lioldlng of 
terms at différent places in the divisions of the district, and déclares that 
ail suits, prosecutions, process, recognizances, bail bonds, and other things 
pending in or returnable to the court are transferred to, and shall be re- 
turnable to, and hâve force in, the respective terms created by the act 
In the same manner and wlth the same efCect as they would hâve had if 
the exlsting statute had not been passed. Held, that such provision had 
no relation to the Jurisdiction of the divisions of the court, and hence that 
the court sitting in one division had jurisdiction to hear and détermine 
a motion for a new trial in a crlmlnal case tried in another division. 

[Ed. Note. — For other cases, see Crlmlnal Law, Dec. Dlg. § 950.*] 

2. Criminal Law (§ 1156*)— Wbit of Eeeob— New Trial— Discrétion. 

It is wlthln the sound discrétion of a fédéral court to grant or refuse 
accused a new trial, the exercise of which discrétion cannot be revlewed. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 3067-3071 ; 
Dec. Dig. § 1156.*] 

3. Cbiminal Law (§ 1059*) — New Tbial—Dbnial— Discrétion— Exceptions. 

Whère a fédéral District Court excludes affldavlts submltted by accused 
in support of a motion for a new trial, and exercises no discrétion wlth 
respect to such motion because It erroneously supposed it had no juris- 
diction to détermine the same where It was then slttlng, its action was 
preserved by an exception for revlew. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1059.*] 

4. Perjuby'(§ 13*)— Subornation of Perjuey— Nonrequieed Oath. 

Since an entryman who has made his prellminary swom statement con- 
cernlng the bona fldes of his application and the absence of any contract 
or agreement by which the title would Inure to the beneflt of another is 
not required to make an addltional oath to such f acts on final proof, any 
régulation of the Commissioner of the General Land Office to the contrary 
notwithstanding, subornation of perjury cannot be laid on the alleged 
suborning of an entryman to swear falsely concernlng , the bona fides of 
his application in his final proof. 

[Ed. Note. — For other cases, see Perjury, Dec. Dlg. § 13.*] 

5. Criminal Law (§ 1172*) — Erroneous Instructions— Préjudice. 

In a prosecutlon for subornation of perjury the indictment contalned 
six counts, the first three alleglng subornation of an entryman to swear 
falsely concernlng the bona fldes of liis entry In his prellminary affidavits, 
and the last three alleged subornation to swear falsely in his final proof s 
wlth référence to the same land. Notwithstanding the last three counts 

•For other cases see same topic & i numebb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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were insufficient, the court cbarged that they were eonnected wlth the 
same tlmber clainis referred to in the flrst and third counts, and that the 
jury should remember that they concerned the testimony on the samè 
points involved in the first count, made at the time of final proof. An 
exception was taken with référence to the fourth, flfth, and sixth counts 
on the ground that the matters alleged therein were Immaterlal, which ex- 
ception the court allowed. Held, that a conviction on ail but the second 
count, which was not submitted to the jury, on which accused was sen- 
tenced to pay a fine of $500 and costs and be imprisoned for 18 months, 
was not sustainable on the theory that the judgment dld not exceed that 
prescrlbed for a single offense, and was therefore supported by the flrst 
count alone. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1172.*] 

In Error to the District Court of the United States for the District 
of Idaho. 

The plalntiff in error in this case was Indicted m the District Court of 
the United States for thé Northern Division of the District of Idaho for sub- 
ornation of perjury in proceèdlngs relatlng to the entry of public lands under 
the timber and stone act (Act June 3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. 
St. 1901, p. 1545]). The indictment contains six counts. The first three charge 
the défendant with suborning an entryman to swear falsely In his sworn state- 
ment or preliminary aftldavlt that he was applying to purchase the lands re- 
ferred to therein in good faith for his own use and beneflt, and that he had 
not made any contract or agreement by which the title he mlght acquire 
tbereto would inure to the benefit of any other person. The counts diffier only 
as to the name of the entryman. The flrst count referring to Hiram F. Lewis, 
the second to Charles Carey, and the third to Guy L. Wllson. The last three 
counts each cbarged the défendant wlth suborning one of the three entrymen 
referred to in the flrst three counts to swear falsely in his final proofs that 
he had not made any contract by which the title to the land he was applying 
to purchase would inure to the beneflt of any other person except himself ; 
that he was making the entry in good falth for his own use and beneflt, and 
not for the use or beneflt of any other person ; that no other person, flrm, 
or corporation had any Interest In the said entry, in the lands, or the tlmber 
thereou. 

The case was trled at the October term, 1906, of the District Court for the 
Northern Division held at Moseow, and on November 24, 1906, the plalntlfl: 
in error was found gullty on ail but the second count, which was withdrawn 
from the considération of the jury by the United States attorney. Judgment 
was entered upon the verdict at the May term of the Northern division at 
iîoscow on June 17, 1907. The judgment was gênerai in its nature, recit- 
ing that, the défendant having been convicted of the crime of subornation of 
perjury, he should pay a fine of $500 and costs and be Imprisoned in the 
penitentiary for 18 months. Notice of intention to move for a new trial was 
served and filed June 13, 1907, while the court was In session at Moseow. On 
September 3, 1907, the time in which to flle bill of exceptions and aflîdavlts 
on motion for a new trial was by order of the judge of the court extended 
to November 1, 1907, and pursuant to stipulation of counsel the judge on No- 
vember 2, 1907, ordered the United States to bave untll December 2, 1907, 
in which to propose and serve amendments to defendant's proposed blll of ex- 
ceptions. The bill of exceptions was settled and allowed by the judge of the 
court, and made a record In the cause on December 12, 1907. 

The motion for a new trial was presented to Judge Dietrich at Boise City 
on December 13, 1907, at which time the District Court for the Central Divi- 
sion was in session and the District Court for the Northern Division had ad- 
journed. Judge Dietrich decllned to entertain or pass upon said motion or 
give considération to any of the errors alleged to hâve been committed In the 
trial of said case, or any alleged errors set forth in the blll of exceptions 
filed in the case, or make any other or further order relative to said motion ; 
said action being taken solely for the reason that in the opinion of said judge 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Sùotlon was presented to hlm at chambers, that for that reason he was 
wlthout àuthorlty or power to act. The judge was In fact holding the District 
Court for the District of Idaho, but he was holding the court in the Central 
division, and not in the Northern division, wbere thls case was tried, and the 
Judgment entered agalnst the plalntift in error. The action of the court in 
decUnlng to entertain or pass upon the motion of défendant for a new trial 
was niadei the Subject bf a supplemental bill of exceptions slgned December 
14, 1907; TTie case Is heire upon wrlt of error- 

Forney & Moore and Geo. W. Tannahill, for plaintiff in error. 
Robert T. Devlin» U. S. Atty., William R. Harr, Atty. Department 
of Justice, and C. H. Lingenfelter, U. S. Dist. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORRpW, Circuit Judge (after stating the facts as above). It is 
assignée!, _ as _ error that the trial court refused to entertain the motion 
of plaintifï in error for a new trial, and refused to consider the errors 
set forth in the bill of exceptions. The refusai was based upon the 
fact tha:t the défendant had been indicted, tried, and convicted in the 
District; Court for the Northern Division held at Moscow, and the 
court for that division had adjourned, and the motion for a new trial 
was presented to Judge' Dietrich at Boise City, Idaho, where he was 
holding the District Court for the Central Division. Section 1 of the 
act of July 5, 1892, c. 145, 27 Stat. 72 (U. S. Comp. St. 1901, p. 342), 
provides: 

"That the state of Idaho shall constltute one Judlelal district" 

Section 3 of the act of June 1, 1898, c. 369, 30 Stat. 423 (U. S. Comp. 
St. 1901, p. 343), provides : 

"That for the purpose of holding tenus of the District Court, sald district 
is dlvlded into three divisions, to be known as the Northern, the Central, and 
the Southern divisions." 

The territory included in the three divisions is described in the sec- 
tion, and it is provided that the court for the Northern division must 
be held at the town of Moscow, the court for the Central division must 
be held at Boise City, and the court for the Southern division must be 
held at Pocatello. In section 6 it is provided : 

'That the terms of the District Court for the District of the State of Idaho 
shall be held at the town of Moscow, beglnnlng on the second Monday of May 
and the fourth Monday of October in eaeh year ; at Boise City, b^lnnlng on 
the second Monday of March and the second Monday of September In each 
year ; and at the town of Pocatello beglnnlng on the second Monday of Aprll 
and the flrst Monday of October in each year ; and the provision of statute 
now exlstlng for the holding of sald courts on any day contrary to the provi- 
sions of thls act Is hereby repealed ; and ail sults, prosecutlons, process, re- 
cognlzances, bail bonds, andother thlngs pending in or returnable to sald court 
are hereby transferred to, and shall be made returnable to, and hâve force in, 
the sald respective terms In thls act provided, in the same manner and with 
the same effect as they Would hâve had had sald exlstlng statute not been 
passed." 

In Rosencrans v. United States, 165 U. S. 257, 17 Sup. Ct. 302, 41 
h. Ed. 708, the Suprême Court referring to Act Cong. Feb. 22, 1889, c. 
180, 25 Stat. 676, providing that the state ùi Montana should constitute 
one judicial district, and Act July 20, 1892, c. 208, 27 Stat. 252, di- 
viding the district into two divisions, and the court referring also to 
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section 563 of the Revised Statutes (U. S. Comp. St. 1901, p. 455), 
giving the District Courts jurisdiction "of ail crimes and offenses cog- 
nizable under the âuthority of the United States, committed within 
their respective districts," and section 629, par. 20, providing that the 
Circuit Courts should hâve "concurrent jurisdiction with the District 
Courts of crimes and offences cognizable therein," said : 

"Tliese statutes déclare the gejieral rule, that jurisdiction is coextensive 
with district That belng the gênerai rule no mère multiplication of places 
at which courts are to be held or mère création of divisions nullifies It. In- 
deed, the place of trial has no necessary connection with the matter of terri- 
torial jurisdiction." 

The court proceeds to consider the provisions of the Revised Stat- 
utes and acts of Congress relating to the jurisdiction of the Circuit 
and District Courts and the trial of offenses within the districts. Some 
of thèse acts, the court says, increase in a district the places of trial, 
and in others subdivide the district into divisions. "The former hâve 
no effect on the matter of jurisdiction. Some of thèse latter acts spe- 
cifically limit the jurisdiction in criminal actions of the courts held 
in a division to the territory v^rithin that division ; as, for instance, in re- 
spect to Alabama Act May 2, 1884, c. 38, 23 Stat. 18 (U. S. Comp. St. 
1901, p. 318), Lousiana Act Aug. 8, 1888, c. 789, 25 Stat. 388 (U. S. 
Comp. St. 1901, p. 365), Michigan Act June 19, 1878, c. 326, 20 Stat. 175 
(U. S. Comp. St. 1901, p. 370), Ohio Act June 8, 1878, c. 169, 20 Stat. 
101 (U. S. Comp. St. 1901, p. 401), Act Feb. 4, 1880, c. 18, 21 Stat. 
63 (U. S. Comp. St. 1901, p. 403), Tennessee Act June 11, 1880, c. 203, 
21 Stat. 175 (U. S. Comp. St. 1901, p. 415), Texas Act March 1, 1889, 
c. 333, 25 Stat. 783, 786, while, on the other hand, some contain no 
such provision, as in the case of Minnesota Act April 26, 1890, c. 
167, 26 Stat. 72 (U. S. Comp. St. 1901, p. 374)— Post v. United States, 
161 U. S. 583, 585, 16 Sup. Ct. 611, 40 h. Ed. 816— though this was 
changed by the subséquent act of July 12, 1894, c. 132, 28 Stat. 103 
(U. S. Comp. St. 1901, p. 376)— Post v. United States, 161 U. S. 583, 
16 Sup. Ct. 611, 40 h. Ed. 816." 

The distributing provision in the Alabama act for criminal offenses 
is in the following language : 

"That ail offences hereafter committed in either of sald divisions shall be 
cognizable and indlctable within the division where committed." 

In the other acts the provision is in substantially the same language. 

In the light of this législation, the court turns to Act July 20, 1892, 
c. 208, 27 Stat. 252, creating the Southern Division of the District of 
Montana, giving the Circuit and District Courts sitting at Butte (the 
place in the Southern division where thèse courts were to be held) 
"jurisdiction and âuthority in ail civil actions, pleas or proceedings, 
and in ail prosecutions, informations, indictments or other criminal 
or pénal proceedings conferred by the gênerai laws upon the Circuit 
and District Courts of the United States." The court says: 

"If the section stopped hère, there would be no question. The mère création 
of a division does not dlsturb the gênerai jurisdiction over the district. And, 
In addition, the language just quoted malies an affirmative grant to the courts, 
when sitting at Butte, of ail the jurisdiction, civil and criminal, vested In thé 
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Circuit ànd District Courts ; that is, a jurisdiction coextensive with the district. 
Tlie latter part of the section causes ail thé doubt in respect to the matter. 
In that are found two provisions: One that, where one or more of the défend- 
ants in any civil cause réside in one division and one or more in another, 
the plaintiff may institute his action in either division. This, of course, has 
no bearlng on the question of jurisdiction in criminal cases. The second, that 
the act should not affeét the Jurisdiction of the court as to actions, proseeu- 
tions, and proceedings already begun ; that they should proceed where they 
were commenced, with a proviso that the cour|; might in its discrétion trans- 
fer ail such actions, etc., as might properly be begun in the new division to 
th6! court in that division." 

"This language," the court says, "is broad enough to include criminal ac- 
tions. Too much stress should not be placed on the word 'properly.' The 
création of divisions and the multIplicatio]i of places of trial are for the con- 
venience of litigants, bringing the trial nearer to them and thelr witnesses. 
There Is a manifest propriety, even when no jurisdictional necessity, in con- 
ductlng criminal prosecutions as near to the place of the offense as possible. 
The ideà of the vicinage is famillar to criminal law. And ail that Congress 
may . hâve intended by this second division was to make it clear that the 
court should hâve the power to transfer to this new division any pending 
proceeding which might with more convenience and theref ore propriety be 
prosecuted at the place at which in the new division the sessions of the court 
were to be held." 

After further discussing the language of this lagt proviso and the 
intention of Congress relative to the distribution of the territorial juris- 
diction of the courts in the divisions of the district, thç court says : 

"We cannot assume that because Congress in creatlng some divisions dls- 
tributed jurisdiction it meant, in creatlng other divisions, to also so distribute 
it, and, when we flnd that in sonie cases of division it distributed the juris- 
diction and. in other cases not, we are ijot justlfled in assuming that in this 
case it intended a distribution which it dld not in tërms make, sitoply because 
of the use of language which somewhat implies that a distribution had already 
been made." 

The court accordingly held that an îndictment found in one divi- 
sion could be remitted to the other division for trial. 

The only provision in the Idaho act relating to the divisional juris- 
diction of the district is in section 6 of Act July 5, 1892, c. 145, 27 
Stat. 72, 73, re-enacted in section 6 of Act June 1, 1898, c. 369, 30 
Stat. 423, 424 (U. S. Comp. St. 1901, p. 344), as follows: 

"And ail suits, prosecutions, process, recoguizances, bail bonds, and other 
things pending in or returnable to sald court are hereby transferred to and 
shall be made returnable to and hâve force in the said respective terms in 
this act provided, in the same manner and with the same effect as they would 
hâve had had sald existlng statute not been passed." 

This provision has référence only to the change made in the terms 
for holding the District Court, and not to the jurisdiction of the divi- 
sions of that court, and specifically refers to pending cases. It is less 
a distributing provision for future cases than the Montana act, and 
has nothing of the divisional jurisdiction provided in the acts of Con- 
gress where such a division is clearly intended. In Logan v. United 
States, 144 U. S. 263, 297, 12 Sup. Ct. 617, 36 L. Ed. 429, it was held 
that an act of Congress requiring courts to be held at three places in 
a judicial district and prosecutions for offenses committed in certain 
counties to be tried and writs and recognizances to be returned at each 
place did not affect the power of the grand jury sitting at either place 
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to présent indictmeiits for offenses committed anywhere within the 
district. 

Act July 20, 1882, c. 313, 22 Stat. 172 (U. S. Comp. St. 1901, p. 
349), dividing the state of lowa into two judicial districts, and thèse 
districts into three divisions each, and Act Feb. 24, 1891, c. 28&, 26 
Stat. 767 (U. S. Comp. St. 1901, p. 352), creating the Cedar Rapids 
division in the Northern division of the state, hâve provisions for the 
continuance of causes in the corresponding divisions of the two dis- 
tricts "with the same force and efïect as though originally commenced 
therein." 

In United States v. Kessel (D. C.) 63 Fed. 433, 434, the attorney for 
the United States moved the court that certain indictments returned 
by the grand jury in the Cedar Rapids division of the Northern 
district should be set down for trial at Dubuque, in the Eastern divi- 
sion of the same district. The court, in passing upon this motion, said : 

"In the progress of time It lias become customary for Congress to divide 
the several judicial districts iuto two or more divisions, and to provide for 
holding terms of court in the several divisions. The création of thèse divisions 
does not, however, create new districts, nor establish new or addltional dis- 
trict courts. Unless there is some spécial provision in the act of Congress 
creating such divisions in a given case, the District Court, in its jurisdictiou 
over crimlnal cases, remains unaffiected ; and that Jurisdiction, under section 
563, Rev. St. (U. S. Comp. St. 1901, p. 455), is territorially coextensive with 
the district. * * * Thus it is clear that the grand Jury which met at 
Cedar Rapids had fuH authority to présent indictments agalnst the défendant, 
Kessel, for any offenses he mlght hâve committed within the territorial llmits 
of the Northern district of lowa." 

We are clearly of the opinion that the District Court sitting at Boise 
City had authority to pass upon the motion for a new trial in this case, 
and, as it appears that it was convenient for counsel on both sides to 
présent the motion at that place and applied to the court to do so, it 
was the duty of the court to hâve heard and determined the motion on 
its merits. 

It is an established law in the courts of the United States that to 
grant or refuse a new trial rests in the sound discrétion of the court to 
which the motion is addressed, and that the resuit cannot be made the 
subject of review upon a writ of error. Henderson v. Moore, 5 
Cranch, 11, 3 L. Ed. 22; Kerr v. Clampitt, 95 U. S. 188, 24 L. Ed. 
493; Newcomb v. Wood, 97 U. S. 581, 24 L. Ed. 1085. But where 
the trial court excludes aiïîdavits and exercises no discrétion with re- 
spect to the matters therein stated, the action of the court is preserved 
by exception for review by the appellate cotirt. Mattox v. United 
States, 146 U. S. 140, 147, 13 Sup. Ct. 50, 36 L. Ed. 917 ; Odgen v. 
United States, 112 Fed. 523, 525, 50 C. C. A. 380, 382. In the latter 
case the Circuit Court of Appeals for the Third Circuit said: 

"It Is not disputed that in the courts of the TJnlted States the allowance or 
refusai of a new trial rests in the sound discrétion of the court to which the 
application is addressed, and that the resuit cannot be made the subject of a 
review by writ of errer. The gravamen of the case, however, made by the 
plalutifC in error, is that the court below decllned to exercise its discrétion 
at ail in refusing the motion for a new trial, and excluding from its consid- 
ération the reasons liled in support thereof. That the court did not exercise 
any discrétion in respect to the motion for a new trial clearly appears from 
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the statement^j ol tho biU o( exceptions, as above quoted from the record, 
Taklng thls to be a fact, as wé inust, the only question tHat remains is 
wûether such refusai by the trial court to exercise Ita discrétion at ail can be 
révlewed by wtlt of error. To thls. qiJestlon we are .constralned, by reason 
and authorlty, to giye an affirmative answer. The rlght to move for a new 
trtal, and to hâve that motion considered upon the reasons presented for it, 
is an absolute one, and the granting or refusai thereof doea not rest in the 
diBCretipn of the court The maklng of such a motion and the filiug of rea- 
soiis thèrefor is a regular and orderly step in the Utigàtlon of the cause, and 
iB sanctloned by long-establlshed and unlform practiee of the courts, and, 
where not the subject of a spécial rule, the settled practiee of common-law 
courts In thls country and in Engïand hàs prescrlbed the tlme when such mo- 
tion can be made, and the perlod wlthin whlch reasons thèrefor must bo 
flled. To refuse leave to make or flle such a motion and the reasons thèrefor 
is the déniai of a rîght, for whlch the party aggrleved may seek redress In a 
reviewing' court, when such refusai is properly excepted to, and made, by blU 
of exceptions, a part ôf the record in the case." 

The objection to the action of the court in refusing to hear the mo- 
tion for a new trial having been preserved by an exception duly taken 
by thé jplaintiff in error, the judgment must be reversée. 

Iti is further objected to the judgment in this case that the fourth, 
fifth, and sixth counts of the indictment are based upon régulations 
çontâined in section 11 of a circular issued by the Commissioner of the 
General Land OfHce on July 11, 1889, relating to final proof in procèed- 
ing to obtain title to public lands under the homestead, désert land, and 
other iaws. The allégation of each of the counts to which référence is 
niiade is as f oUows : 

"And the proceedlng to \*hlch the sald oath was taken as aforesald was 
thèn and théré a proce^lng in which a law of the Unitçd States and the 
rules, an^ régulations of the I)epartment pf the Interlor and of the General 
Land Ôtoce then and thére authorized sucli oath to be àdmlnistered." 

In thé casé of Williàmson v. United States, 207 U. S. '425, 28 Sup. 
Ct. 163, 52' L. Ed. 278,: the Suprême Court held that an entryman who 
had made his preliminary sworn statement concerning the bona fides of 
his application and the absence of any contract or agreement by which 
the title which he might acquire from the United States would inure to 
the benefit ôf any persoi} except himself is not reqUired to make an ad- 
ditional oath tô such facts on final probf, and a régulation of the Com- 
missioner of the Genei-al Land Office exacting such additional sworn 
statement at thé time o^ the final hearing is invalid. Under the au- 
thority of this case, it.is clèar that the judgment, so far as it is based 
upon the fourth, fifth, and sixth counts, cannot be sustained. But it is 
contended by the United States that the judgment being gênerai in its 
nature, and not exceeding that prescribed for a single offense, the first 
and third counts charging. subornation of perjury with respect to pro- 
ceedings under section 2 ôf the timber ànd stone act (Act June 3, 1878, 
c. 151, 20 Stat. 89 (U. S. Comp. St. 1901, p. 1645), relating to the pre-. 
liminary prdof, are sùfRcient to support the judgnlent, and the case of 
Claasen v. United States, 142 U. S. 140, 12 Sup. C't..l69, 35 L,. Ed, 
966, is cited as authority upon that proposition. But , in that case the 
court mentions the fkct that the record did not "show that any instruc- 
tions at the trial were excepted to." In the présent case the court 
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instructed the jury specifically with respect to the charges contained 
in the fourth, fifth, and sixth counts. . The court told the jury that: 

"They (the fourth, fifth, and sixth counts) are eonnected with the sam» tim- 
ber claims referred to In the counts above named (the first and third), and 
they concern testimony upon the sarae points Involved In the flrst count, but 
made at the tlme of thtlr final proof. You will remember that." 

The court then explains the charges contained in thèse counts in dé- 
tail. To the charge of the court with référence to thèse counts ex- 
ception was taken as follows : 

"We eall attention to that portion of the court's charge with référence to 
the fourth, flfth, and sixth counts in the indlctment, and except to the same 
on the ground that the matters set forth in each of thèse counts In the in- 
dictment are Immaterlal, and are not based upon any law of the United States, 
and that perjury cannot be predicated upon the same, and that the same are 
collatéral matters and tend to préjudice the défendant in the minds of the 
jury." 

The exception was allowed by the court. 

It follows that the judgment was erroneous as to the fourth, fifth, 
and sixth counts, and should be reversed. The judgment is according- 
ly reversed, with instructions to the court below to grant a new trial. . 



KETTENBACH et al. v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. May 17, 1909.) 
No. 1,605. 
In Error to the District Court of the United States for the District of Idaho. 

Fomey & Moore and George W. Tannahill, for plalntlffs in error. 
Kobert T. Devlln, U. S. Atty., and William R. Harr, Asst. Atty. Gen., for 
the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judgea. 

PER CURIAM. Upon the authorlty of William Dwyer, Plaintiff in En-or, 
V. United States of America, Défendant in Error (decided at the présent term) 
170 Fed. 160, the judgment is reversed, and the cause remanded to the court 
below for a new trial. 



G. & C. MERRIAM CO. v. OGIDVIE. 

(Circuit Court of Appeals, First Circuit. March 17, 1909.) 

No. 800. 

1. Teade-Mabks and Tbade-Names (§ 98*)— Suit fob Unfaib Compétition— 
accounting. 

In a suit for unfalr compétition or a llke case, If It appears to the 
court that an inquiry as to damages or profits would rest on no basls ex- 
cept conjecture or spéculation, or would yleld no profits or damages pro- 
portlonate to the eost of the Investigation, an accounting may not be or- 
dered. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 98.* 

Unfalr compétition, see notes to Scheuer v. MuUer, 20 O. C. A. 165; 
Lare v. Harper & Bros., 30 0. C. A. 376.] 

•For other cases see same topic & i kbmbee in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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2. Tkade-Mabks and Teade-Names (§ 98*)— Suit fok Unfaie Compétition— 
acoounting. 

Where, in a suit for unfair compétition in which a cross-bill was flled, 
each party was found to liave trespassed on tlie légal rights of the other, 
the court may in its discrétion refuse to award an accounting In favor of 
elther. 

[Ed. Note.'— For other cases, see Trade-Marks and Tràde-Names, Dec. 
Dlg. i 98.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

William B. Haie (Charles N. Judson, Frank P. Reed, and Edward 
S. Rogers, on the brief), for appellant. 
George F. Bean, for appellee. ' 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is the same case in which an opin- 
ion was passed down by us, and judgment entered, on January 30, 
1908. 159 Fed. 638. A decree was entered in the Circuit Court pur- 
suant to that judgment, with which the Merriam Company is dis- 
satisfied as not.giving it ail the relief which the case demands. The 
objections are two. The first is that the Circuit Court did not insert 
in the decree what corresponds to what appears in the judgment in 
Singer Co. v. June Co., 163 U. S. 169, 304, 16 Sup. Ct. 1002, 41 L. Ed. 
118, to the effect that the corporation proceeded against was enjoined 
from lising the word "Singer" without clearly and unniistakably speci- 
fying, in connection therewith, that its machines were made by it, and 
were not the product of the complainant. We may also refer to the 
more spécifie corresponding provision in the judgment in Hall's Safe 
Co. V. Herring Safe Co., 146 Fed. 37, 44, 76 C. C. A._495, 14 L. R. A. 
(N. S.) 1182, as modified by the Suprême Court in Herring-Hall- 
Marvin Safe Co. v. Hall's Safe Co., 208 U. S. S54, 560, 28 Sup. Ct. 
350, 52 L. Ed. 616. This précise pôinting out was not in terms provided 
for in the judgment of this court. Therefore, it would not be strange 
that the Circuit Court omitted it unless its attention was expressly. 
called to it ; and the record does not show that this was done. On the 
case being developed hère, we conclude that the decree should be 
amended by directing that the foUowing words be inserted by Ogilvie, 
and those who may succeed him, namely," "This dictionary is not pub- 
lished by the original publishers of Webster's Dictionary, or by their 
successors," and that, of course, thèse words should clearly and un- 
mistakably appear in the title page of every volume published by the re- 
spondent, Ogilvie, or his successors or assigns, of the class to which 
this litigation relates. It is not for us to go further than this in di- 
recting the précise détails which may be necessary to make the decree 
effective in this particular. It is impossible for the appellate court to 
foresee what changes future emergencies may require; therefore, as 
usual, whatever may be required further, if anything, for that pur- 
pose, must be worked out by the Circuit Court. 

•For other cases see same topic & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The other grovmd of complaint of the Merriam Company is that 
the decree entered by the Circuit Court makes no provision for an ac- 
counting. We must iîrst observe generally that it is doubtful whether 
any référence for an account of profits or damages would yield a re- 
turn which would hâve a reasonable proportion to the cost thereof. 
The difficulties involved in ascertaining the profits or damages under 
the circumstances of this case are almost insokible. Under some cir- 
cumstances, it has been held that the profits to be accounted for would 
be the entire profits of publication; but the Suprême Court has never 
had occasion to consider a rule so harsh as this, and, foUowing the 
analogy of the practice established in suits for infringements of patents 
for inventions, we are led to the conclusion that it would never go to 
that extent. The rule there is, we think, fairly stated by Mr. Walker 
in the fourth édition of his work on Patents, at section 719, to the 
effect that in patent suits the profits recoverable are only such as are 
due to the infringing parts or features of the thing made and sold, and 
that the burden rests on the complainant to prove the due proportion 
allovvable therefor. A similar rule seems to hâve been applied to in- 
fringements of patented designs for carpets in Dobson v. Carpet Com- 
pany, 114 U. S. 439, 445, 5 Sup. Ct. 945, 29 L. Ed. 177, affirmed in 
Dobson V. Dornan, 118 U. S. 10, 6 Sup. Ct. 946, 30 L. Ed. 63, and in 
subséquent cases. 

The cases where there has been no division of profits, but the whde 
profits hâve been allowed, are proper trade-mark cases, in which, the 
défendant having used a trade-mark proper, the presumption was that 
the goods would not hâve been sold without that use. This is what is 
referred to in Sebastian's Law of Trade-Marks (4th Ed., 1899) 228, 
229, and in Browne on Trade-Marks (2d Ed., 1885) 519 ; and the same 
rule is applied in the ordinary cases of a trade-mark proper, like Atlan- 
tic Milling Co. v. Rowland (C. C.) 27 Fed. 24, and Benkert v. Feder 
(C. C.) 34 Fed. 534; also in several cases stated in Hesseltine's Law 
of Trade-Marks (1906) 304, 305. The présent case, however, does not 
fully take on that feature. The substantial offense of Ogilvie did not 
consist in availing himself of a Merriam Company's trade-mark, be- 
cause both this court and the Circuit Court hâve expressly found that 
there was no trade-mark. It consisted in dressing up his publications 
unlawfully. Therefore, there is no concrète thing which belongs to the 
Merriam Company the value of which can be substantially determined 
in this connection. In a case relied on by the Merriam Company (Wil- 
liams V. Mitchell, 106 Fed. 168, 173, 45 C. C. A. 265, decided by the 
Circuit Court of Appeals for the Seventh Circuit in 1901), the court 
seemed to proceed on the theory that the complainant was entitled to 
full damages on account of the use by the respondent of the word 
"Carrom"; but, in a later case with référence to the same word, the' 
Circuit Court of Appeals for the Second Circuit, in Ludington Co. v. 
Léonard, 127 Fed. 155, 157, 62 C. C. A. 269, came to the conclusion 
that, under the circumstances, to attempt to segregate the profits result- 
ing from the illegitimate use of the word, "would require an excursion 
into the realms of conjecture and spéculation, without hope of any 
tangible resuit." It certainly is the law that, if the equity court per- 
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ceives that an inquiry as to damages or profits would resuit only as 
stated by the Circuit Court of Appeals for the Second Circuit, or 
would yield no compensatory profits or damages proportionate to the 
çost of the investigation, it will not order an accounting for eithér. 
Sebastian's Law of Trade-Marks (4th Ed., 1899) 239, and the later 
work, Kerly on Trade-Marks (2d Ed., 1901) 435. Neither equity nor 
adrniralty will encourage litigation where the resuit will probably be 
only nominal. Without undertaking to dispose of the case for thèse 
r^asons, we are strongly of the impression that a full investigation in 
référence thereto would requireus to refuse the relief now particu- 
larly asked for. 

There is a more serious difficulty, substantially that which was stated 
by the learned judge of the Circuit Court, to the efïect that, as each 
party had been found at fault, he was strongly inclined to the opinion 
that neither was entitled to an accounting. It is true that both parties 
were not found in fault to the same extent. In the opinion passed 
down by us on January 30, 1908, it was held that the Circuit Court 
was correct in enjoining the Merriam Company from claiming the ex- 
clusive right to the use of the word "Webster" in connection with dic- 
tionaries. This was the extent of the erroneous action on the part of 
the IVIerriam Company. No lack of good faith was shown, and the 
case as against it rested on a misapprehension of its légal rights. On 
the other hand, we held in substance that Ogilvie hàd used artifice, 
with the view of inducing the public to purchase his dictionaries in 
lieu of those of the Merriam Company. Nevertheless, upon testing the 
matter practically, this différence in the position of the two parties 
would not justify us in overruling the Circuit Court with référence to 
this branch of the case, although, under somewhat différent circum- 
stances, the mère fact that both parties had been in default might not 
be décisive. The litigation commenced by a bill filed by Ogilvie on 
August 9, 1904, which prayed relief against certain notices from the 
Merriam Company to Ogilvie, and certain circulars which it had issued 
to publishers, each claiming an exclusive right to the word "Webster." 
The effect of the circulars was of such a character that, on August 17, 
1904, dealers in Baltimore wrote Ogilvie that they were afraid to han- 
dle his dTctionaries. One was to the efïect that the Merriam Com- 
pany had commenced suit against several parties publishing or selling 
dictionaries bearing "Webster" as a part of the title. It also stated 
that the suits referred to were only présages of others which would 
be commenced against ail who might, without its consent, make or 
sell dictionaries bearing the name "Webster." The record gives an- 
other letter from publishers and wholesale dealers in New York to 
Ogilvie, dated on September 19, 1904, in which, on account of the cir- 
■ çulars from the Merriam Company referred to, they not only declined 
to çarry Ogilvie's publications in stock, but even refused to accept his 
advertisements. But the extent to which the Merriam Company went 
in this direction is made plain by their amended cross-bill before us, 
filed on September 20, 1904. That prayed for an injunction against 
Ogilvie, restraining him, both provisionally and perpetually, from di- 
rectly or indirectly publishing, offering for sale, and selling any die- 
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tionary bearing the title "Webster's Dictionary," either alone or în con- 
junction with any other word or words. 

In view of the fact that an accounting in equity cornes down to the 
time of the making of the master's report, we hâve not attempted to 
describe thèse circulars and notices in strictly chronological order. 
Some were issued before Ogilvie's bill was filed, and some after, We 
find a pubHc circular, dated December 1, 1904, addressed to "The Book 
Tradc." This referred to Ogilvie's suit, and alleged thàt the Merriam 
Company had filed its ansvi^er "denying ail his charges and daims," 
and that it had also filed a cross-bill praying for an injunction against 
the publication and sale of his "Webster's Impérial Dictionary." The 
circular proceeded to say that "long and exclusive use has made the 
Word 'Webster' the trade name of dictionaries prepared and published 
by us or under our supervision and control." It enlarged on this, and 
closed with a repeated claim to the exclusive use of the word "Web- 
ster" in this connection. 

The opinion of the leamed judge of the Circuit Court which was 
first appealed against states that there were two issues in the case: 
First, that of this exclusive right to the word "Webster," and, second, 
whether or not Ogilvie had sufficiently informed the public that the 
dictionaries published by him were not the dictionaries published by 
the Merriam Company. The record, however, shows that the funda- 
mental issue raised by the Merriam Company was its claim to the ex- 
clusive right to the use of the word in controversy. The pleadings vo- 
where indicated the acquiescence, express or implied, of the Merriam 
Company in the use of it by Ogilvie, either qualified or unqualified. 
Certain it is that this position of the Merriam Company was persisted 
in until our décision was passed down on January 30, 1908. 

It is apparent from the record that this claim of the Merriam Conj'- 
pany to an exclusive right interfered with Ogilvie's trade, and was not 
lawful, though honestly made. If its claim had been in harmony with 
the conclusions which this court and the Circuit Court reached, and the 
notices and circulars had been framed accordingly, non constat Ogilvie 
would not hâve yielded, and this litigation been avoided. At any rate, 
it cannot be questioned that the action cf the Merriam Company, in 
the way wé hâve explained, unlawfuUy threatened Ogilvie's trade and 
the sale of his dictionaries ; so that we hâve two parties, each of whom 
in the eyes of the law was a tort-feasor, involved in what was after 
ail a single controversy, having, of course, two branches to it, and each 
injurious to the opposing party. 

The Merriam Company commenced with, and insisted on, the prop- 
osition that it was entitled to the exclusive use of the word "Webster"; 
and it was out of this that the litigation arose. Under the circumstan- 
ces which we hâve explained, equity would not be able to do clear 
justice if it now permitted that corporation to demand an accounting 
of profits or damages incident to the changed position which the case 
has taken on. 

We do not see our way clear to award costs on this second appeal. 

The decree of the Circuit Court is reopened, and the case is re- 
manded to that court, with directions to proceed in accordance with 
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pur opinipn çassed down this, l^th day of Mardi, 1909; and neither 
party recovers costs on appeal. 

Thé fdllowing is the final detree of the Circuit Court. 

COLT, Circuit Judge. Tliis cause came on this day to be heard, 
and it_ appearing that the défendant and cross-coniplainant, G. & C. 
Merriam Company, has talcen an appeal from the decree of this court 
heretofore eïlterçd, to wit, on the 28th day of Fçbruary, 1907, and has 
prosecutedusaid appeal in the United States Circuit Court of Appeals 
for the Hifst Circuit ; 

lAnd it further appearing that said United States Circuit Court of 
Afipeals in an opinion handed down on the 30th day of January, 19G8, 
has affîrmed said décrie of this court entered Pebruary 28, 1907 ; 

,And it further appearing, that said United States Circuit Court of 
Appeals has directed that the injunction against said complainant and 
cross-defendant ordered in said decree be enlarged so as to include the 
title,' page and back of his dictionaries complained of by said défendant 
and cross-complainant ; 

And it also appearing that ail questions of accounting are left open 
to this court by said United States Circuit Court of Appeals : 

It is inow, therefore, in considération thereof, andafljer hearing the 
arguments of counsel for both parties, and in accordance with the 
apinion of said United States Circuit Court of Appeals, and the man- 
date to this court pursuant thereto, hereby ordered, adjudged, and de- 
creed: : ■ • : ■ , : 

1, Th«ft a perpétuai injunction. issue in this suit resti-aining the dé- 
fendant, the Q. &; CiiMerriam Company, its officers, agents, attorneys, 
and servants, and ail others claiming or holding through or under it, 
f rom ;pubHshing or issuing- circulars, adyertisements, ' or notices stat- 
ii^g.in fçrmor efifeçt,or in anymanner. claiming, that it, the défendant, 
or any person, firm, or corporation claiming under or through it, has 
the exclusive right to the use of the name "Webster" in the title of dic- 
tionaries. 

2v That aperpetual injunctioni issue in this suit restraining the com- 
plainant., George W. Ogilyie, his agents,, attorneys, and servants, and 
all.pthers claiming or holding through or -under him, from publishing 
or, issuing ; in their présent fprm, the circulars and advertisements in 
this suit, adjudged misieading.pr deceptiye, or any pthèr circulars, ad- 
vertisements, pr. notices that are in any way calculated to dficeive pur- 
chasers into purchasing complainant's d.ictionary under the belief that 
it is a Webster's Dictionary published by the G. & d Merriam Com- 
pany.;.. ■_ ■ .. , ■',.., ,, ; ■ ■ ' . ., . ■, 

3. That, a perpétuai injunction issue in this suit restraining the com- 
plainant^. George W. Ogilyie, his agents, attorneys, and servants, and 
ail others claiming or. holding, through or under hipi, from publishing 
or issuing the title pages and the backs pf the dictionaries in the prés- 
ent f orm, or in any forfti calculated to deceive members pf the public 
into purchasing his dictionary under the belief that it is a Merriam 
Webster's Dictionary. ' 

4. That neither costs nor an accounting be allowed to either party. 
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FARNTTM 7. KENNEBEC WATER DIST. 

(Circuit Court of Appeals, First Circuit May T, 1909.) 

No. 799. 

1. Watbrs and Wateb Ootjeses (§ 183%*)— Impbovement Contbact— What 

Law Govebns. 

A contract with a quasi municipal corporation created by tlie laws of 
Maine to put down a water pipe Une for a number of miles In tliat state 
must be regarded as governed by the laws of Maine, in the absence of 
other circumstances. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 183%.*] 

2. WoEK and Labob (§ 14*) — Bbeach of Express Contbact— Rbstatement 

OF Account. 

PlaintifC contracted to lay a water pipe line in Maine for défendant, 
a quasi municipal corporation, for compensation based on quantifies to 
be paid for on monthly estimâtes by the engineer, with a réservation of 
15 per cent, until a final estimate. The contract provided that defend- 
ant's delay in furnlshlng materials to the contracter should be ground 
for additional time, if not completed by December 15, 1904. The work 
was not completed at the time named by reason of such delay, and on 
January 4th, following, défendant tooit possession of the work and evlcted 
plaintifE, though he was ready and willlng to complète the contract withln 
the extension to which he was entitled. PlaintifC lest money by the 
work done under the contract to the time of éviction, and the balance, of 
the uncompleted work at the contract price would hâve amounted to 
about $15,000, though for plalntlfC to hâve completed would hâve entalled 
on hlm a f urther loss of from $2,000 to $3,000. Estimâtes had been paid 
him according to the contract relating to every thing he had done or f ur- 
nished before his éviction. Held, that plalntifC in au action ou a quantum 
meruit was not entitled to hâve the contract treated as canceled from 
the beglnniug and to hâve the entire aceount restated, indépendant of the 
prices based on the quarttlties named in the contract, and to recover the 
reasonable value of the work done and material furnished, but that in the 
statement of hls aceount plaintiff was bound by the contract prices lu 
so far as the contract was executed. 

[Ed. Note. — For other cases, see Work and Labor, Cent. Dig. §§ 31-33 ; 
Dec. Dig. §14.*] 

3. OoNTRACTS (§ 328*) — Bbeach- DEFENSES. 

Where a contractor was evicted from the work while he was willlng to 
flnisli the same as required by the contract, a provision against an al- 
lowance of damages for delay in performing defendant's obligation to 
furnish materials was no défense to an action for damages for such évic- 
tion. 

[Ed. Note.^For other cases, see Contracts, Dec. Dig. § 328.*] 

4. JuDOMENT (§ 590*)^Res Judicata— Natuee or Relief Sought. 

A judgment for défendant In an action by a contractor on a quantum 
meruit to recover the reasonable value of work done and materials fur- 
nished, after havlng been evicted from the work before complète per- 
formance, was no bar to a suit in the nature of an action of tort for 
breach of the contract or for any portion of a reserved percentage earned 
and unpald. 

[Ed. Note. — ^For other cases, see Judgment, Dec. Dig. | 590.*] 

In Error to the Circuit Court of the United States for the District 
of Maine. 

*For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe^ 
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William Frye. White and geth.M. Carter (Wallaçe H." White, on 
the brief), for plaintif? in errôr. 

Harvey D. Eaton, for défendant in error. 

Before COLT, PUTNAM, and LOWEIvL, Circuit Judges. 

PUTNAM, Circuit Judge. This is a suit atfcommfcin law in whicli 
the Cirçtiit Court directed a verdict for the défendant. Thereupon 
thepliintiff sued out à wrît of erfor. It is convenient thrpughout to 
caU the plaintiff below the plaintiff, and the défendant beïow the de- 
fendant. An agreement was filed under the statute waiving a jury, 
arid,s6 far as' ail substantial purposes are coiicerned, the case was 
submitted to the court on an auditor's report. The record is in such 
fôrrii that it enables this court to order an affîfmancé of the judg- 
njeat, or. a reversai fpUpwed by a, judgment for the plaintiff for the 
amount claimed by him, less sotnc; minor corrections made by the 
auditor. Chicago, etCjRailway Company v. Clark, 178 U. S. 353, 
364, '20 Sup. Ct. 924, '44 L. Ed. 1099. 

Juîyi^2,.J.904, the plaintiff made/a contract with.the défendant for 
laying in, Maine a pipe water line a distance of a number of miles. 
The contract was not for a round surri, but was based on quantities, 
with thë feual provisioii for monthly estiriiate by the engineer, with 
a réservation of 15 pèr tent. until the final estimate. It contained the 
following provision ; 

"Delay fri filrnlshlng materlals to the dsntractor shall not constitute ground 
for damage clalms, but if the work be Intertupted thereby, the tlme for com- 
pleting thie sattie shall be eorrespondlngly extended." 

By the; tèrms of the contract thé Work was tO hâve been completed 
by Dçcember 15, 1904, subject to tilË, provision for delay in furnish- 
ingmaterials cited. Thework was not completed at the time named; 
but this was caused by delay on the part of the district in furnishing 
pipe. On Jfanuary 4, 1905, the défendant took possession of the work 
and efvîcted 'the plaintiff! The plaintiff' did not abandon the work, but 
expressed himself ready and willing to complète it within the proper 
extension of time to which he was ' entitled. He had lost moncy by 
the work under his contract to the time of éviction, The balance of 
the ihcompleted work at the contract priée would hâve amoiinted to 
about $15,000; but for thé plaintiff to hâve completed the work would 
hâve entailed pn him a further loss,of from $2,000 to $3,000. The esti- 
mâtes hâte been paid him according to the contract, and they related 
tç) everythiîîg which he had donc 6r furriished beforè his éviction. It 
was stated at bar by the défendant that, urid'er a provision of the 
contract which permitted the défendant to pay bills incurred by plain- 
tiff on the ivork, the same to bè chafgedagainst the amount due him 
or to'bëcome due him, hé hà^, in fact, been paid htore than the entire 
estimâtes,; ,sothat, in fç^çt, ijp regerve is due him, Nevertheless, wheth- 
er the reàerve has béen'paid him is not shown by the record nor ad- 
mitted;byboth parties. ;, ;: ' 

Under thèse circumstances the plaintiff claims to restate the entire 
account from the beginning, to reject the priées based on qualities 
i?amed in the contract, and to recover under a quantum meruit reason- 



FAKNUM T. KENNEBEC WATEU DI8T, 175 

able amounts for work donc and materials furnished. If the account 
is to be restated as claimed, there would hâve been due him at the time 
the suit was brought, aside from any question of interest, $24,673.05 ; 
and the dispute hère is over that sum. 

It will be seen at once that the proposition of the plaintifif is on its 
face extraordinary. The work was "donc under a contract and paid 
for within 15 per cent, according to that contract ; and yet the plain- 
tiff claims that the defendant's breach is rétroactive in its effect, to 
such an extent as to annul what was in fact donc, and make that which 
was executed executory. Unless the authorities are the other way, this 
certainly is not in accordance with the fundamental principles of the 
law. It is true that in a contract of this nature the earher part of the 
work is sometimes the more expensive, on account of the cost of in- 
stallation of machinery, tools, and materials, so that sometimes the 
earlier part of the work is not profitable while the latter part is, and 
so that the contracter looks for his profit to corne from his ability to 
close the whole enterprise. On the other hand, sometimes it is the 
other way, and, in the early part of work of this character, the con- 
tractor skims the surface, gets large estimâtes, and abandons his con- 
tract, leaving it to be finished at a loss to the party with whom it was 
made. Therefore, it is impossible hère to give any weight pro or con 
to any suggestions of that character. If the condition of things is like 
that first suggested, the contracter had his remedy by bringing an ac- 
tion for breach. If, on the other hand, he sues on the common counts, 
as he certainly may under some circumstances, he does it at his own 
option. There is no necessity arising out of the circumstances which 
makes it proper, in order to secure justice, that the apparent rules of 
law should be violated or strained. 

On the other hand, the plaintiff brings to us numerous décisions 
which he thinks sustain his propositions. In applying thèse, two im- 
portant things are to be remembered. One is that those authorities 
which simply hold that an action lies on the common counts do not 
meet the issue hère; because it must be conceded that, wherever there 
is a breach, and in conséquence thereof the adverse party elects to 
abandon the contract, an action on the common counts lies for what 
has been done or furnished, as the same form of action would lie if 
the entire work had been completed. That it would lie under the lat- 
ter condition, and also under the former, has been settled for a cen- 
tury. No issue of such a gênerai character is hère at ail, so that we 
hâve no occasion to consider any authorities simply reiterating that 
rule. The other thing to be considered is that in some décisions the 
work to be done was of such a character, or the agreed compensation 
therefor was to be in such form, that it was impossible to formulate 
any practical rule except that which the plaintiff maintains; and in 
none of them had the contract actually been executed by payments in 
whole or in part for each and every item of work done or materials 
furnished, as in the case at bar. Dixon v. Fridette, 81 Me. 123, Ifi 
Atl. 412, Wright v. Haskell, 45 Me. 489, and Mullaly v. Austin, 97 
Mass. 30, were of the gênerai character which we say do nôt assist us 
in this case. The plaintiff also cites décisions in no way authoritative 
with us, and we limit our detailed investigaton to such as are. 
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The rule has been fixed in Maine under the conditions of departure 
by the contracter from the terms bf the contract. It is laid down in 
White V. Ohver, 36 Me. 93, and has always been adhered to. There 
itwas decided that, if the contracter for the érection pf a building has 
depàrted from the contract as tQ the size of the building or the qual- 
ity of the work, and the building has been accepted, he is entitled to 
recover the contract priées, deducting whatever the work may be worth 
less on account of departures; so that, under the circumstances sup- 
posed, the défendant could not bave shôwn that the value of the work 
accepted should be computed from a lower standard. Consequently, 
where the breach is by the other party, as in the case at bar, justice, 
which should hold an even hand, requires the application of the same 
rule. 

We hâve examined ail the cases decided by the Suprême Judicial 
Court of the state of Maine so far as brought to our attention, and 
also ail others which we could discover. One case which brings in the 
circumstance of a breach of condition by the person for whom the 
work is to be done is Holden Company v. Westervelt, 67 Me. 446, ap- 
parently relied on by the plaintifî. The particular controversy before 
us did not arise. Nevertheless, the court, at the conclusion of the 
ppinidn, pages 451 and 453, laid down the rules that, in ail cases where 
the cbmmon counts are relied on, "the contract is the foundation of 
the action," and that it rests on the plaintifî to show that there is some 
good reason for departure, and, in conclusion, that "the contract is 
the starting point," and that it must be proved in the case. In Poland 
V. Brick Company, 100 Me. 133, 60 Atl. 795, the amounts recovered 
were at the contract priées, and no issue such as we hâve hère was 
made ; but, at page 136, the opinion reaffirmed that the contract price 
is a reasonable measure of value, in the absence of évidence showing 
any loss or damage by reason of failure to complète the work. In Ser- 
retto v. Rockland, etc., Railway, 101 Me. 140, 63 Atl. 651, the actual 
contract priées were recovered, although the contractor was prevented 
from completing the work by the fault of the corporation. No par- 
ticular issue was made in that case which bears directly on what we 
hâve before us; yet, at page 145, the opinion says that, so far as the 
work was done, "the engineer's estimate and certificate would be bind- 
ing upon both parties in the absence of fraud." In fact, it was the 
engineer's certificates that determined the amount recovered. There- 
fore it is entirely plain that the trend of the Maine décisions is to the 
effect that the agreed prices in the contract would détermine the amount 
to be paid, even if the matter of payment had been executory and not 
executed, in the absence of peculiar facts of a class not shown hère. 

In fact, the law in Maine is apparently the same as that stated in 
Koon V. Greenman, 7 Wend. (N. Y.) 181, 133, where the party for 
whom the work was being done unlawfully prevented its completion. 
There the opinion said that "the contract prices sheuld be held con- 
clusive between the parties," provided it did not appear that the in- 
fraction of the cOntract made the work more expensive than was con- 
templated when it was made, or than it otherwise would hâve been. 
An exception of this character might arise when, as suggested by us, 
the earlier work might be more expensive than the contract prices, and 
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the later work might furnish the profit. As we hâve already observée!, 
nothing of that nature is shown hère. Although net there in issue, 
this expression was reaffirmed in New York in Merrill v. Ithaca R. 
R. Company, 16 Wend. 586, 30 Am. Dec. 130. In a case cited by the 
plaintifif, Clark v. New York, 4 N. Y. 338, 53 Am. Dec. 379, this ques- 
tion was not under considération, and Koon v. Greenman was not 
even referred to. We will add that we cite thèse New York cases, not 
because they are authoritative with us, but because they state with 
approximate accuracy the rules of law as we understand them to ex- 
ist in Maine. 

The contract does not show where it was executed; but, as it was 
with a quasi municipal corporation created by the laws of Maine, and 
as the work was to be donc on realty in Maine, we hâve no doubt that 
it is to be regarded as made with référence to the laws of that state. 
Therefore, for authorities we look at the law as expounded by the 
courts there, and, further, to the Suprême Court. The only décisions 
ôf that court which hâve been cited to us, or which we hâve discover- 
ed on such examination as we hâve been able to give, are Chicago v. 
Tilley, 103 U. S. 146, 26 L. Ed. 371, United States v. Behan, 110 U. 
S. 338, 4 Sup. Ct. 81, 28 L. Ed. 168, and Lovell v. Insurance Company, 
111 U. S. 264,4 Sup. Ct. 390, 28' L. Ed. 423. Plaintiff seems to find 
some support in thèse cases, but we do not perceive that they assist 
us at ail. Chicago v. Tilley, at page 154 of 103 U. S. (26 E. Ed. 371), 
lays down one of the gênerai rules which is not disputed. It is évi- 
dent from United States v. Behan, at pages 340, 343, and 345, of 110 
U. S., 4 Sup. Ct._ 81 (28 L. Ed. 168), that the pétition to the Court of 
Claims from which thé appeal was taken to the Suprême Court, and 
which pétition was of the usual anomalous character, was for recovery 
of damages for a breach of contract. Moreover, it appears, at page 
343 of 110 U. S., 4 Sup. Ct. 81 (28 L. Ed. 168), that the contractor 
had received no payment whatever, so that the whole was executory, 
and in no way executed as in the case at bar. Lovell v. Insurance 
Company only réitérâtes, at page 274 of 111 U. S., 4 Sup. Ct. 390 (28 
L. Ed. 423), the rules stated in United States v. Behan applicable to 
a suit for damages for a breach. 

For the reasons already stated, we will not undertake generally to 
go dver the various citations made by the plaintiff from the décisions 
of other state courts, except that we will refer briefly to the line of 
authorities in Massachusetts. Those start with Dane's Abridgment, 
vol. 1, p. 221 et seq. At the time Mr. Dane wrote, the law touching 
this entire topic still remained in a .somewhat confused condition, be- 
ing to some extent at odds with the rules as then understood in Eng- 
land. In Hayward v. Léonard, 7 Pick. (Mass.) 181, 19 Am. Dec. 268, 
decided in 1828, and therefore after the Séparation, the court of quan- 
tum meruit was referred to; but no issue of a defînite character ap- 
plicable hère was there involved. The same observation may be made 
about Smith v. Congregational Meeting House, 8 Pick. (Mass.) 178, 
decided in 1829. The departure from the law as found in Maine is 
shown in Fitzgerald v. Allen, 128 Mass. 232, 234. The opinion of the 
learned justice in that case referred to Hayward v. Léonard and Smith 
V. Meeting House, but neither support Fitzgerald v. Allen. The opin- 
170 F.— 12 
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ion in the last case said that, under the circumstances, what the de- 
fendant received from the plaintifï was to be paid for "independently 
of the terms of the contract," and added : "The contract itself is at 
an end. Its stipulations are as if they had not existed." This has 
apparently been followed continuously in Massachusetts, as claimed 
by the plaintiflf. 

What we understand to be the rule in Maine is in harmony with 
fundamental justice. Using this case as an illustration of what we 
mean, the éviction of the plaintifï by the défendant saved the plain- 
tifï from further loss; and yet the plaintifï claims that it imposed on 
the défendant what is more or less in; the nature of a penalty, the sum 
of $24,673.05. If not strictly a penalty, it would be at least a loss to 
the défendant, and a correspondîng gain for the plaintifï, for which 
there was no légal considération moving from the latter. It was at 
the option of the plaintifï to bring an action for damages had he seen 
fit so to do, and in that action he coutd hâve recovered whatever he 
might hâve actually sufïered as the conséquence of the act of the de- 
fendant,; as well as whatever might be due him on account of what 
he had already accomplished. ' In such an action f uU and exact justice 
would hâve been done. The rules of damages in such a case are stated 
in a gênerai way in United States v. Behan, already cited, 110 U. S. 
338, 345, 4 Sup. Ct. 81 (21 h. Ed. 168). There is no propriety in per- 
mitting the plaintifï, through his élection of a form of action which is 
not the one primarily appropriate to the circumstances, to make a 
gain to which he is not entitled. Such would be the conclusion even 
if the questions between the plaintifï and the défendant were still 
executory with référence to payment for what the plaintifï has done 
or f urnished ; but, the payment having been completed, at least in part 
as to each and every item, as we hâve shown, the daim of the plain- 
tifï to tiaye the entire; accounts restated, so far as wè understand, is 
not supported by any décision of any court cited by him or which we 
hâve found. 

It seems to be claimed by the défendant that the provision in the 
contract prohibiting the allowance of damages on account of the de- 
lay in furnishing materials is, of itself, a bar to this suit. Such clearly 
is not the fact. It may be true that, if there had not been that delay, 
the controversy out of which this suit arose would never hâve oc- 
curred, sO that in one sensé. the delay is in the line of causation; but 
the law looks only at; the causa causans. The basis of this suit, or of 
any other suit which the plaintifï might bring, is not the delay in fur- 
nishing materials, but the unlawful éviction of the plaintifï from his 
work, for which the contract madeno provision pro or con. There- 
fore, it must be understood that the judgment rendered hère is no bar 
to any suit which the plaintifï may bring in the nature of an action of 
tort for a breach of the contract, or for any portion of^ the fifteen per 
cent, reserve stipulated for therein, if there is any such portion unpaid. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers its costs of appeal. 
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LIVERPOOI/, LONDON & GLOBE INS. CO. v. McFADDEN. 

(Circuit Court of Appeals, Third Circuit. April 20, 1909. On Eeargument, 

May 27, 1909.) 

No. 52. , 

1. INSUÈANCE (§ 499*)— FiRÊ Instjbance— CoNSTBUC'TiON or CoNTBACT— Value 

OF PROPEBTY AT TiME OF LOSS, NOT AT STABTINS OF FiBE, TO BB TAJCEN. 

Under a iire insurance policy whiich limlts tbe liabllity of the insurer 
to tjie, actual casli value of the property Insured at the time the loss or 
damage occurs, the exteût of the liabllity is not the cash value at the 
time the property Is exposed to the danger of Iosb by the outbrealî of 
the flre, but the actual cash value at the time the loss occurs, whicli is 
neeessarily to be referred, if material, to the time when in point of fact, 
as nearly as can be ascertalned, the flre reaches and consumes or dam- 
ages It Nor is a court authorized to adopt a différent construction of 
the contract in a partieular case because the property insured was a 
marketable commodity and the threatened loss was so extensive that it 
may itself hâve enbancedthe market value prior to the time when the 
actual loss occurred. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 499.*] 

2. Insubakcb (§ 660*) — FiBE Insubakce — Action on Policy — Evidence of 

Value of Pboperty. ■ 

In an action on a flre Insurance policy to recover for a loss of cotton 
stored m New Tork City, the value of the cotton "at the time the loss 
occurred," where that was during the hours when the Cotton Exchange 
was open, may be determlned by taklng the rullng priée of "spot" cotton 
for the day as fixed by the committee of the Bxchange. 

[Ed. Note.— For other cases, see Insurance, Dec, Dig. § 660.*] 

In Error to the Circuit Court of the United States for the Rastern 
District of Pennsylvania. 

Frederick B. Campbell, for plaintifï in error. 
J. W. Bayard, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge, 

ARCHBALD, District Judge. The plaintiff sued to recover the 
insurance oh a quantity of cotton destroyed by fire while stored in cer- 
tain warèhouses in Brooklyn, N. Y. The fire occurred on June 8, 
1905, breaking out in the morning, and, while it was under control by 
6 o'clock of the same day, it burned actively for several days after- 
wards, and the cotton could not be got at or removed for nearly a 
week. The policy limits the liability of the company to the actual cash 
value of the property insured at the time the loss or damage occurs, 
accordingto which such loss is to be ascertained and estimated. A 
jury being dispensed with, the court found as a fact that the fire start- 
ed on June 8th, at 8:55 a. m., but that the damage to the cotton was 
not done Until a later hour (just when is not specified); and (évidence 
having been admitted, over the defendant's objection, of the selling 
price of cotton on the day of the fire) that the actual cash value at the 
time when the loss or damage occurred was 8i55 cents a pound. The 
contention hère is that thé cotton should hâve been valued according 

•For other cases see same topic & $ ndmBeb in Dec. & Am. Dlgs. 190? to date, & Rep'r indexes 
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to the market price when the fire, by which it was damaged, first broke 
out. Just what that was is not shown. But it appears by the stipula- 
tion on which the case was tried that at the close of the market on 
June 7th, the d'ay bef ore the fire, the .ruling price for "spot" cotton in 
New York City, as found by the co'mmittee of the New York Cotton 
Exchange, the recognized authorîty u|)on the subject, constituting the 
actual cash value at that time, was 8.40 cents per pound, and that at 
2 p. m., June 8th, when it was next fixed by the committee, which was 
after the fire had broken out and While it was still in progress, it was 
8,55 cent^.pei-j potind; the loweir vâliie, as it is claimed, being the one 
which the court should hâve adopted in making its finding. 

The actual cash value of thé property insured when the loss occur- 
red was à question of fact fôr the court to pass upon. But assuming 
that the time to which this is, to berëferred is a question of law, the 
rule that the loss has occurred within the meaning ,of the poliçy, as 
sopii as the fire breaks out, is more or less arbitrary, and can only be 
adopted as a matter of nécessity, not merely of convenience or policy. 
It is pressed upon us, however, by considérations of alleged nécessity. 
The contraçt of insurance, it is urged, is one of indemnity, and the sit- 
uation has therefore tb be looked to. In the présent instance, ior ex- 
ample, the exact time when the fire reached the cotton, as it is said, is 
purely conjectural, as it taust be in many similar cases. And smolder- 
ing along as it did for Severàl days, jUst when the damage was donc, 
and the loss was comipléte, cannot be fixed with any certainty. Mean- 
time, the quantity destroyed being. large— some 40,000 baies out of a 
total of 127,000 at the port of New York — the market rose sharply. 
And the holder of a commodity likè cotton having to protect himself 
against a fall in the price by selling "short," and being forced into the 
market by the fire to protect his contracts, and the insurance company 
being also compelled to buy on account of its policy, the market price 
at which it has to settle the loss is undiuly enhanced, to its serions détri- 
ment, the fire being thus both the occasion of the loss and the means 
of aggravating it, unless, as it is claimed, it can be referred, as it 
should be, as, a matter of justice, to a time when the fire first broke 
out, bef ore it was subjected to thèse adventitious circumstances. The 
invariable, practice in insurance circles in the case of a continuing fire, 
as; we. are further told, is to ad just the loss with référence to the time 
of its outbreak. And in Hne wjth thiS: also, as it is pointed out, where 
a fire start? just as a policy is about to expire, gay 11 :55 a, m., the pol- 
icy runnjn^ pyt at lânoon, even thoiîgh by far the greater part of 
the destructioritakes place after:Wftrds,;beypnd the actual terrn of the 
policy,, yet the loss.is regarded as haying occurred wit;hin the life of it, 
and the company held liable accordingly. , May, Fire Ins. §401; 
Rochester German Ins. Co. v. Peasleç Gaulbert Co., 120 Ky. 752, 87 
S. W. 1115, 89 S. W. 3> 1 L. R. A,:(N. S-) 364; Jones v. German Ins. 
Co., 110 lowa, 75, 81 N. W. 188, 46 X. R. A- 860, 

But without denying the force of some of the considérations which 
are; so urged, and however properly a policy is held to cover a loss to 
the risk of which the property insured is initially exposed during its 
life, although not fully consummated until afterwards, we do not sec 
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our way to adopt the rule contended for by analogy therefrom. The 
terms of the policy are plain and must be adhered to. The extent of 
the company's liabiHty, as there declared, is not the cash value at the 
time the property is exposed to the danger of loss by the outbreak of 
the fire, but the actual cash value at the time the loss occurs, which 
is necessarily to be referred, if materîal, to the time when, in point of 
fact, as nearly as can be ascertained, the tire reaches and consumes or 
damages it. It may be arrested before it gets there, or be put out with 
only. trifling loss. It is what happens in this respect, and just as it 
happens, that controls. Possibly it might conduce to certainty to hâve 
the loss estimated as of the time when the fire starts. But there is 
nothing which compels this construction, and much less is it to be in- 
duced by the cornmercial practices alluded to, even assuming that they 
are prévalent. Nor, if priées are unduly enhanced thereby, is the hard- 
ship that of the insurer alone ; the insured, if called upon by business 
necessities to replace what he has lost, having just so much the more 
to pay for it. If it is désirable to eliminate questions of this kind, the 
only way is to change the policy. It may be difîîcult to do this, being a 
standard form extensively adopted. But so far as it has been pre- 
scribed by statute, the same législative authority by which it was orig- 
inally established is capable of reforming it, and can be relied on to 
do so, if the change ought to be made. It is not, however, for the 
courts in any event to rernake the contract by a construction which, 
as we view it, is in no wise warranted. 
The judgment is affirmed. 

On Pétition for Reargumeht. 

PER CURIAM. The only thing that requires notice in the pétition 
for a reargument is the suggestion that there is no évidence that the 
value of the cotton at the time the loss occurred, as found by the court 
below, was 8.55 cents a pound. It is a question whether there is any 
assignment of error which covers this; but, passing that by, the con- 
tention has no merit. The value so taken was the price of "spot" 
cotton the day of the fire, as fixed by the committee of the Cotton 
Exchange, from actual sales made at différent calls of the market, 
which is clearly sufficient. It is true that the price the previous day 
was 8.40 cents, and the fire broke out before the market had opened. 
But we hâve rejected the idea that the price at the time the fire started, 
which was pressed upon us as an arbitrary rule on considérations of 
expediency, was the one to be followed ; and, while the fire began at 
8 :55 in the morning, it did not reach the cotton, according to the évi- 
dence, until later, and, being under control at 6 p. m., the damage was 
probably done somewhere between thbse hours, which would bring it 
within the market day, the ruling price for which was thus not im- 
properly taken. 

The pétition for a reargument is dismissed. 
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WONG OHUI* V. UNITED STATES. 
. , (Circuit Court 6t xVppeals, Nlnth Circuit. May lO, 1909.) 

■ ,,,-,.. :• , . : :;NO.:l,646. ,, . 

1. AlïSns (§ 82*)— Immoral FKMALÉà-^DEpoBTATioN. 

Where, in déportation piiooeéaings against an alieged inwioral alien 
. . Chlnese womau, she ■««ïB described- la tlie coniplaint ana warrant as "Sally 
. ;J)oe,'Vand it apx)éared from lier çiwn testimoiiy tliat slie was a Ohinese 
pèrspn witliout à cértijcate of regideûce required by law and was not 
etitltled'tÇ be'or remaîii îh tlié Ûiilteti States, she was thereby speclflcally 
Identifléd by her statas; by tlie .^laee. where slie w^as îound, and. by her 
owti! testiniony, and benee it w?£Sf not materlal tliat slie was not identi- 
fled, as tlie person named in ]the iCpmplaint and warrant. 
.. {©a. Note.— For otfeer.'pasès, see'l^liéns, Dec. Dig. § 32.*]' 

2. ALIBNS (§ 32*) — CHINKS|!<-DEPOBTAIIpN PEOCEEDINGS—Apj^EAL— CONCLU- 

Bi;oïî,:OF F^CT— Revi'e-w." 

Afet Cong. May 5, 1802,' e. 60, S 3; 27 Stat. 25 (D. S. Comp. St. 1901, p. 
1330), declai*» tliat àîiy Ghinese persôn arrested under the act sliall be 
: adjùdgèd to be unlaw&jlîy wlthln t}i;e IJnited States unless lie shall estab- 
llsh by affirmative proofto tlie satisfaction of tlie justice, judge, or com- 
ftiissippei; liis lawful rlght to remain Ih the United States. Held, that a 
eomjiiiSBloiier's findihg, aïtër seeing: and liearlng the witnesseà, that they 
Werè tiot 'eJititlèd to crédit, and that an aiien was not entiUed to remain 
inithe United States, shoBld not be retersEd on appeal. 
;, [®d; Note,— For other! cases, see Allens, Dec. Dig. § 32.*] 

Appeal from the District Court oî the United States for the North- 
ern District of California. 

McGowan & Worley a!?4: F. C. Clift, for appellant. 

Robert T. Devlin, U. S. Àtty., and Benjamin L,. McKinley, Asst. 

U.S. Atty.^ ::;■ 

Before GIIfBERT, RQS.S, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellant was arrested upon a 
complaint filediwith the United States commissioner by Richard H. 
Tayloi-; infepéctor of immiguation, praying for, thearrest of one "Sally 
Doe,".;and ;that upbn a hearing she be adjudged to be illegally in the 
United States, and that thfe proper order for the déportation of "Sally 
Doe'' be hiade ând entéred. 

Upon being' arrested in: a houseof prostitution in San. Francisco, 
she was interrogated byrîthe. inspecter of immigration, .On this ex- 
aminatioh she gavé the, hame .ofWong Chun, and said she was S5 
years of âge. When asked when she first came to the United States, 
she said shè wffisborn în San Francisco; afterwards shê was asked 
the same question, and she said .she was born in San Josev On the 
exattftnatioaiîbefore ithe, conimissioney she said she was born in San 
Francisco, and was 21 years of âge. Her testimony was cohtradictory 
and unsatisfactory to thei commissioner. i : The commissioner, found : 

"That the défendant is a Chinese person, and at ail times during her rési- 
dence in the United States bas been, and now is, a manual laborer within 
the true Intent and meaning of the Chinese exclusion acts ; that on the 31st 
day of July, 1907, she was found within the state and Northern district of 

*For Dtber caees see same toplc te l numeeb In Dec. & Am. Dige. 1907 to date, & Rep'r Inâezas 
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Callfornia, without the certlflcate of résidence required by section 6 of tlie ad 
of Congress, entitled 'An act to prohibit the comlng of Chinese persons into 
the United States,' approved May 5, 1892, Act May 5, 1892, e. 60, 27 Stat. 
25 (U. S. Comp. St. 1901, p. 1321), and the acts amendatory thereof, and she 
has not clearly established to my satisfaction that by reason of accident, sicli- 
ness, or other avoidable cause she has been unable to procure such certiflcate 
of résidence. I further flnd that the défendant was not born within the 
United States. 

"And. as a conclusion of law, I flnd that the défendant is unlawfuily in the 
United States, and is not lawfully entitled to be in and remain therein." 

The commissioner thereupon ordered that the défendant, Wong 
Chun, be deported from the United States. She appealed to the Dis- 
trict Court, where the order of déportation was affirmed. 

It is objected that the complaint and warrant described the de- 
fendant as "Sally Doe," and that she has never been identified as the 
person named as "Sally Doe" in the original complaint or warrant. 
The answer to this objection is, the identification consisted in the fact 
that it appeared from her own testimony that she was not entitled to 
be and remain in the United States. She was a Chinese person with- 
out a certificate of résidence as required by law, and it was against 
such a person found in a particular place that the complaint and 
warrant were directed; the individual was identified specifically by 
her status and place where found and by her own testimony rather 
than by her name. Had she produced a certificate of résidence as 
required by law, or satisfied the commissioner by compétent testimony 
that she was born in the United States, she would hâve identified her- 
self as belonging to a class of Chinese persons entitled to be and re- 
main in the United States, and this was the material question at issue; 
failing in this, she became legally identified as belonging to a class 
subject to déportation. Upon the merits she was not prejudiced in 
any substantial right by a failure to identify her by the name appear- 
ing in the original complaint and warrant of arrest. 

It is further objected that on the appeal from the commissioner to the 
District Court the défendant was not given a trial de novo. The com- 
plaint is that the testimony taken before the commissioner was made 
a part of the record in the District Court without a re-examination 
of the witnesses who testified before the commissioner and without 
any ruling being made upon objections to the admission and rejec- 
tion of testimony. It appears in the testimony taken before the com- 
missioner that the attorney for the défendant asked the commissioner 
of immigration the following question : "Q. At the time you swore 
to the complaint in this case, did you bave this spécifie défendant in 
mind?" To this question the attorney for the United States objected 
on the ground that the question was incompétent, irrelevant, and im- 
material. The commissioner sustained the objection, and an excep- 
tion was reserved. Thereupon the attorney for the défendant moved 
to dismiss the proceedings on the ground that it was not shown that 
the court had jurisdiction over the défendant, for the reason that it 
did not appear that the person in court was the person described in 
the complaint and warrant of arrest. This motion and the ruHng made 
thereon by the commissioner was called to the attention of the Dis- 
trict Judge when the case was heard in the District Court, but no rul- 
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Ing thereon was made by that court, We thinkwe hâve sufficiently 
answered this objection in passing on- the direct question of identifica- 
tion ; the défendant not having been prejudiced in that respect, she 
was not deprived of any right by the failure of the District Court 
to rule upon the motion to dismiss for the same reason. 

It is further objected that the order and judgment of the District 
Court and of the commissioner was contrary to the évidence, and 
hence contrary to law. 
, .Section 3 of the act of May 5, 1892, 27 Stat. 25, provides as follows: 

'That any CUinese persozi or person, of Cbînese descent arrested under the 
provisions of this act or the acts hereby exteuded shall be adjudged to be 
unlawfully within the United States unless such person shall establish, by af- 
firmative proof, to the satisfaction of sueh justice, judge, or commissioner, his 
lawful right to remain in the United States." 

By section 13. of the act of September 13, 1888, c. 1015, 25 Stat! 479 
(U. S- Comp. St. 1901, p. 1317), it was provided that any Chinese 
person convicted before a commissioner of the United States court 
and adjudged to be one not lawfully entitled to be and remain in the 
United . States may within 10 days appeal from said conviction to.the 
Judge of the District Court in the district. 

The law is now well settled that the finding of the commissioner, 
who sees and hears the witnesses and who reaches the dehberate con- 
clusion that they are not entitled to crédit, should not be reversed by 
an appellate court. Lee Sing Far v. United States, 94 Fed. 834, 35 
C. C. A. '327; Ark Foo and Hoo Fong v. United States, 128 Fed. 697, 
63 C. C. À. 349; Hong Yon v. United States (C. C. A.) 164 Fed. 330; 
Quock ting v. United States, 140 U. S. 417, 11 Sup. Ct. 733, 851, 
35,L. Éd. 501; Chin Bak Kan v. United States, 186 U. S. 193, 22 
Sup. Ct. 891, 46 L. Ed. 1131. 

The judgment of the District Court is affirmed. , 



STANDAED SILK OO. v. FORCE. 

(Circuit Court of Appeals, Second Circuit. Aprll 13, 1909.) 

No. 197. 

Masteb and Servant (g§ 286, 288, 289*)— Masteb's Liability fob Injuby to 
Sebvant-^Actions— Questions fob Juby. 

Where plaintiff, an inexperienced boy 14 years old, employed in de- 
fendant's silk mlU, was left diuing the noon hour alone In a room where 
shaftlng from which belts huug was running at high speed, wlthout any 
warning or caution against the danger of meddllng wlth the same, and in 
some inanner become caught in a belt and Injured, on conflicting évidence 
as to the manner of the injury, the questions of the defendant's négli- 
gence, and aiso of plaintifC's contributory négligence and assumptlon of 
risk, were properly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1010- 
1050, 1068-1132; Dec. Dig. §& 286, 288, 289.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of New York. 

•For other ewiés see sàme toplc & S nvmbeb In Bec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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For opinion below, see 160 Fed. 992. 

This cause cornes hère upon a writ of error to review a judgment 
of the Circuit Court, Northern District of New York, entered upon 
verdict in favor of défendant in error, who was plaintifï. The action is 
for Personal injuries sustained in defendant's silk niill. 

White, Bond & Schoeneck (E. Schoeneck, of counsel), for the plain- 
tifï in error. 
J. J. Bixby, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The accident happened in the reeling 
room, in which there were eiglit machines; four of them not being in 
commission on the day the plaintifï was hurt. Thèse machines were 
driven each by a belt which ran from a pulley on an overhead power 
shaft to a pulley on the driving shaft of the machine. The power 
shafts ran during the hour of noon recess ; but it was the practice for 
the operators at the machines to cease work on signal given a" f ew min- 
utes before noon, whereupon a foreman or assistant foreman would 
stop the running of the machines by pushing the belts oflf the pulleys 
of the power shafts. The belts would then hang loose on the revolving 
shaft, reaching to the floor. Each belt was then tied or looped up so 
as to clear the iloor. Whether or not this was always donc was a 
fact iii controversy on the testimony; plaintifï asserting that in the 
few weeks he had been there he had repeatedly seen belts reaching to 
and resting in part on the floor, adding : 

"There was sufficient motion from the shaft so that the end of the belt that 
came in contact with the floor would wriggle." 

There was also a conflict between compétent witnesses called by both 
sides as to whether a looped-up belt suspended on a rapidly moving 
shaft would or would not "crawl" and sometimes wind up on the 
shaft. The jury was justified in finding that such an occurrence might 
reasonably be expected occasionally to happen. Evidence submitted 
by the défendant indicated that after being tied up the lower loop 
of the belt was slipped over the shaft of the machine (inside the pul- 
ley) — presumably to counteract the tendency to wind up. But if the 
jury believed plaintifï this was not always donc. 

Plaintifï was 14 years of âge. He was employed to clean bobbins, 
using sandpaper to remove filaments of silk from them. He was not 
put to work at any machine. Usually, if not invariably, ail the others 
employed in the reeling room left it during the noon recess; but he 
remained there, eating the lunch he had brought with him. This is 
not disputed. Two fellow employés testified, each to a différent oc- 
casion when he casually cautioned plaintifï not to touch the belts. The 
plaintifï, however, said that no one ever warned him they were dan- 
gerous, and it seems well established by the proof that no one in au- 
thority ever cautioned him as to the dangers incident to belts or ma- 
chines, or forbade him to interfère with them, or warned him against 
coming in contact with them. The plaintifï testified that on at least 
one occasion before the day of the accident, under the direction of the 
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foreman, .he "put off three or four belts" from the main pulleys over- 
head. The foreman contradicted him on this point. 

At the time of the accident plaintif? was alone in the room. His 
story of what took place is as follows: He sat in one of the Windows 
about to eat his dinner, when his attention was attracted by a noise, 
which he saw was caused by a hanging belt which had wound up on 
the shaf t and was revolving very f ast ; the end of it striking the ceil- 
ing every time the shaft went around. He took a step-ladder which 
was kept in the room, apparently for use when putting belts on, and 
set it up near the machine to which the belt belonged. He took four 
or five steps up the ladder and reached out his hand to the revolving 
belt. The hand was caught in the mass, he was whirled up and around, 
his arm torn off, and he fell to the floor. The defendant's theory of 
the occurrence is that the belt was properly tied up, with the lower loop 
caught over the shaft of the machine, not crawling or winding up at 
ail; but that plaintiff through idle curiosity mounted the step-ladder 
to experittiènt with the belt and see if he could slip it on and off the 
power' shaft pulley as he had seen the foreman and assistant foreman 
do. This theory is based on circumstances— the position of the belt 
when found, etc. — of the value of which the jury were compétent to 
judge. It is but a theory, since the plaintiff was the sole eyewitness 
of the transaction. 

At the close of the case défendant moved for the direction of a ver- 
dict on the grounds that: (1) No négligence of défendant was shown. 
(2) Plaintiff was guilty of contributory négligence. (3) The risk he 
took was an open and obvions one, which he assumed by remaining in 
the employ. (4) The négligence, if any, was that of a coemployé. 

Upon the facts above set forth the questions of contributory négli- 
gence and assumption of risk were fairly for the jury, especially so 
in the case of an infant, where the degree of his intelligence and ma- 
turity, important éléments of the problem, could be best determined 
by the triers of the facts, who saw and heard him on the witness stand. 
The view we take of the case makes it unnecessary to consider the 
fourth ground. 

As to the négligence of défendant: There was enough to take, the 
case to the jury on the theory that he had been put to work throwing 
off belts by his superior, the foreman ; but that was not the only ques- 
tion submitted to them by the court. Whether plaintiff tried to reach 
the belt in some honest effort to be useful to his employer, or whether 
with the ignorance and inexpérience of childhood he was attracted by 
what he saw and tempted to do as others had done, the salient and 
dominant fact remains that he was placed alone in' this room, where 
moving parts running at high speed were likely to imperil an inex- 
perienced person who came in contact with them, and was not warned 
by those who placed him there of his dangerous surroundings. In his 
décision on the motion for a new trial the trial judge says: 

"I can conceive of no more vlcious doctrine than to bold that owners of 
mlUs, In which are machinery and belts such as thèse were, dangerous to 
those who should intermeddle with them unless skilled In the business, may 
employ Inexperlenced boys and put them to work in the rooms with this ma- 
chinery, and leave them there at noon with parts of it in motion and the rest 
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unguarded and easily. accessible, wlthout waming or instruction as to the dan- 
ger of intermeddllng with ît, or wlthout positive Instructions to keep away 
from it and not intermeddie, wlthout being liable to the Imputation of nég- 
ligence in so doing." 

In this conclusion we fully concur. 

Défendant reserved exceptions to the refusai of several of his re- 
quests to charge, which fully; set forth his theory of the case. They 
need not be separately discussed. They were based on the proposition 
that unless actually put to work at a machine there was no obligation 
on the part of the employer to warn the servant of the danger of in- 
termeddling with it — a proposition to which we do not assent. We 
find no errors in the admitting or excluding testimony or in the charge. 

Judgment affirmed. . 



CHIN MAN CAN v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 3, 1909.) 

No. 1,645. 

Appeal and Erbob (§ 1008*)— Review— Questions of Pact. 

In a Ohinese déportation proceeding It was asslgned as error that the 
court did not flnd that défendant was a citizen and entitled to remain in 
the United States, in sustàinlng the judgment and order of the commls- 
sloner, and in remanding défendant to the custody of the marshal, and 
adjudging he was unlawfully In the United States. Held, that the issues 
presented by such assignments were Issues of fact, and could not, there- 
fore, be revlewed on a writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent; Dig. §§ 3955- 
39C9 ; Dec. Dig. § 1008.*] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California. 

George L. McKeeby and A. C. Hurt, for plaintiff in error. 
Oscar Lawler, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is a writ of error to review the 
décision of the District Court for the Southern District of CaHfornia 
ordering the déportation of Chin Man Can from the port of San Fran- 
cisco on the ground that Chin Man Can is a Chinese person and a 
laborer by occupation, and that he has failed to establish by affirma- 
tive proof to the satisfaction of the court, or the judge thereof, his 
lawful right to be and remain in the United States, and has not made 
it appear to said court, or the judge thereof, that he is a subject or 
citizen of any other country than China. 

It is assigned as error that the court below did not find that the plain- 
tiff in error was a citizen of the United States, and entitled to be and 
remain in the United States, that the court erred in sustaining the 
judgment and order of the commissioner, and that the court erred in 
remanding the défendant to the custody of the marshal and adjudging 
that he was unlawfully in the United States. The only questions and 

•For other cases see same topic & § number In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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issues presented by the record before the court are questions an'd is- 
sues of fact, and net of law. Thèse questions cannot be reviewed upon 
writ of error. Léo Lung On v. United States, 159 Fed. 125, 86 C. C. 
A. 513, and cases there cited. 

The writ of error is therefore dismissed. 



RUSHMOUE T. MANHATTAN SCREW & STAMPING WORKS. 

(Circuit Court, S. D. New York. March 2, 1909.) 

Patents (§ S26*)— Suits fob Infbingbmknt— Violation or Injunotion— Sai.kb 

IN FOEEIGN COUNTBT. 

An Injiinction against the Infrlngement of a patent Is not vlolated by 
the sale In a foreign country of infringing articles manufactured beforè 
the Injunctlon was Issned. 

[Ed. Note. — For cther cases, see Patents, Cent. Dlg. § 614; Dec. Dlg. 
S 326.*] 

In Equity. On application to adjudge défendant in contempt. 

Alfred Willîinson, for complainant. 
Briesen & Knauth, for défendant. 

NOYES, Circuit Judge. The complainant's counsel states in his 
brief that he hfis no means of disproving the defendant's affidavits. 
In yiew of this, and of the fact that there is nothing improbable in 
those affidavits, I deem it my duty, upon this application, to accept 
them as stating the truth. Prom thèse affidavits it appears: (1) 
That none of the lamps covered by the injunction hâve been manu- 
factured since it was issued. (2) That none of such lamps manufac- 
tured before the injunction was issued hâve been sold in this country 
since that time. (3) That some of such lamps manufactured before 
the injunction was issued hâve been sold by the défendant in Europe 
since that time. 

Upon thèse facts the case is brought, in my opinion, within the 
principles of the décisions in Gould v. Sessions, 67 Fed. 163, 14 C. 
C. A. 366, and Bullock v. Westinghouse Co., 139 Fed. 105, 63 C. C. 
A. 607, holding, as I construe them, that an injunction against the 
infringement of a patent is not violated by the sale of the patented ar- 
ticle in countries to which the motiopoly does not extend. It is true 
that in the former case the court referred to the fact that "no pre- 
liminary arrangements for the sale were made in the United States" ; 
but I cannot regard that statement as imposing a limitation upon the 
doctrine respecting sales in foreign countries. 

The application to adjudge the défendant in contempt is denied. 

»ToT other cases see same topic & S nvmbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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RUSHMORE V. MOTOR CAR EQUIPMBNT CD. 
(Circuit Court, S. D. New York. March 20, 1909.) 

Patents (§ 326*)— Suits foe Infeiwcement— Violation of Injunction. 

A défendant adjudged In contempt for violation of an Injunction against 
Infrlngement of a patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 613-619; Dec. 
Blg. I 326.*] 

In Equity. On motion to adjudge défendant in contempt, and on 
motion by défendant to modify injunction. 

Alfred Wilkinson, for complainant. 
Joseph h. Levy, for défendant. 

NOYES, Circuit Judge. The injunction granted in this cause was 
broad and sweeping. The défendant did not oppose its issue, and 
apparently ignored it afterwards. The objections which it now oflfers 
constitute no reason why the injunction slîould not hâve been obeyed. 
The lamps which it sold and offered for sale manifestly come within 
its provisions. 

It foUows, therefore, that the défendant must be adjudged in con- 
tempt. It is ordered to pay a fine of $300 — $350 of which shall be 
paid to the complainant for expenses incurred in the prosecution of 
this motion, and the remainder to the United States. 

While the défendant has delayed in applying for the modification 
of the injunction, I hâve reached the conclusion that it is entitled to 
some relief. No reason is apparent why a broader injunction order 
should stand against this défendant than exists after its modification 
by the Circuit Court of Appeals in the case of the complainant against 
the Manhattan Screw & Stamping Works, 170 Fed. 188. 

The order in this case may be modified to conform to the order 
referred to and to the décision of the Circuit Court of Appeals. 



GENERAL ELECTRIC CO. v. HILL-WRIGHT ELECTRIC CD. 

(Circuit Court, S. D. New York. Aprll 6, 1909.) 

Patents (| 328*) — Infeingement — Pbocess of Exhausting Aie feom Lamp 

BXJLBS. 

The Howell patent, No. 726,293, for an Improved process for exhaustlng 
the air from Incandescent lamp bulbs, held not Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

In Equity. On final hearing. The usual patent suit, based on claims 
1 and 2 of letters patent No. 726,293. 

Richard N. Dyer and John Robert Taylor, for complainant 
A. Parker Smith, for défendant. 

*ror other cueB see same topic & S mvmbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexée 
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PLATT, District Judge. The bulb of an incandescent lamp must 
be practicallj^J'divèSted of air in order that a reasonj^bly }png life shall 
be obtained fp,r,^he carbon filament therein which gives us light. The 
patent in suit 'relates to a procéss for exhausting tHë'bulbs, so that 
their interiors are brought to a state of high vacuum. It is a spécifie 
ihiprovement upon the MaHgnani process, shown in patent 537,693. 
The process of that patent briefly stated is this: The glass bulb was 
cottîpletely sealed, except at its enlarged end, which was elongated 
into a slender glass tube. This tube, having within it' a:ttd near the 
bulb- fi certain chemical, substance to be utilized later^ was connected 
to a vactium pump. A large proportion of the air was then withdrawn 
from the bulb by the pump, and connection with the pump was then 
stopped by fusing the thin tube between the pump and the inclosed 
chemical. The filament of the lamp was then brought by electricity 
to such a high state of beat as to fill the bulb with a peculiar bright 
bluë haze, which indicated ionization. This condition, which was 
kno^yn as intensive incandescence, was the signal for heating the glass 
tube É^t the point. whére the chemical substance had been introduced, 
and then the gases from the chemical united with the gases generated 
by the filament and formed a solid or liquid précipitation, thus leaving 
within the bulb a practically perfect vacuum. This condition was 
indiçatçd by a disappearahce of the peculiar blué haze âbove referred 
to^ ahd thereupon the thin glass tube was sealed oflf frOm the bulb at 
the point where it entered it, and the bulb wàS then, so far as the 
pi.rocess had to 40 with it, comphted. 

In the practice of the Howell proceçs, under the paitent in suit, a 
similar glass bulb is used,; but between the vacuum pump and the thin 
extension of the bulb â pièce of heaVy rubber tiibing is used, ohe ehd 
conhectèd vvith the pump and theotheif with the thin glass extension. 
A partial vacuum is théi^ produced in the bulb, and pressure is applied 
tpthe tubing by a pinch coçk, thus shutting oflf the pump connection. 
The filamerit, is then brought to a state of high beat, and the gases of 
the chemîc'ai substance are released by heat applied to the thin exten- 
sion at the point where the chemical substance had been located, the 
two gases unité, the solid or Kquid précipitation foUows, and the tube 
is sealed pff. The only différence, then, between the patented process 
and th^t p'racticed by Malignani, is.that; after air the air which can be 
conveniently removed from the bulb by the vacuum ppmp bas been ex- 
hausted, the connection with the pump is closed in the one case by 
pirich cock pressure Oh the rubber tubing, and in the other case by fus- 
ing the thin gtess extension with heat. The complainant says that it 
involved invention to do this, and the défendant says that it did not. 

The patentée seems to hâve thpught that the advantage from bis 
invention, if we admit it to be an invention, was that he could shut 
off connection 'with the vacuum pump instantly, and without the use 
of heat, and so retain the partial vacuum in the bulb long enough tb 
permit him .to complète the vacuum by heating the chemical in the 
tube and' letting it do thé remaining work. If he used heat in closing 
the connection with the pump, that heat would bè liable to let Ipose 
the chemical above, and;he might.have an overdose of volatilized ehem- 
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ical, which would leave the bulb at the end in a spotted condition. He 
could also make the thin tube extension shorter than Malignani could, 
and in that way save much glass. The expert thinks he sees another 
advantage, in that the closure is controllable, and can be applied at the 
best possible moment; but I am unable to see how the operator has 
any means of knowing when that moment arrives, because confessedly 
the closure must occur before the heating of the filament by an in- 
creaséd potential of electricity begins. 

To go back for a moment to the question of novelty and invention : 
There is no différence between Malignani and Howell, except the one 
suggested. It is due entirely to the différent means used in effecting 
the closure. If the means adopted were old and well known, what in- 
vention could there be in using them? We are, therefore, brought to 
this : When Hovkfell set to work to get rid of the troubles which arose 
in the practice of Malignani's process, was it a common expédient in 
the art to connect the thin stem of a hollow glass vessel to a vacuum 
pump by a thick, heavy, noncollapsible rubber tubing, and provide for 
shutting ofï connection with the pump by other means than beat, of 
which the pinch cock pressure was the one suggested, and evidently 
the only one discovered? It is the impression of the writer that the 
answer ought to be in the négative ; but the record put in by the de- 
fendant is so meager that it would be an ungracious thing for the 
décision of this case to be placed upon that basis. The application for 
the patent in suit was before the examiner for several years. The 
file wrapper and contents, which might throw light upon thèse matters, 
is not in évidence ; and, as this suit can be easily decided upon an- 
other ground, the patent may be left breathing so far as the decree 
following this opinion is concerned. 

The défendant urges seriously the défense of noninfringement. His 
reasoning in that respect is positively persuasive, leaving no loophole 
of doubt, and upon that défense alone it is right to dismiss the bill. 
I shall only say a word or two about my thoughts along that line. It 
is common sensé and good law combined that a process requires cer- 
tain things to be done with certain substances in a certain order. The 
process of the patent in suit calls for the doing of certain things in a 
fixed séries of steps, viz. : (1) Putting a chemical into the tube. (2) 
Partial exhaustion by means of the pump connection. (3) Closing 
the pump connection at a point between the chemical and the pump. 
(4) Incandescing the filament. (5) Heating the chemical. (6) Sealing 
the lamp by fusion as near the bulb as possible. Both the fact wit- 
nesses in the case make it plain that in the process used by the de- 
fendant the filaments of the lamp were brought to a state of high 
incandescence before the connection with the vacuum pump was final- 
ly closed by the pinch cock. This was surely not the Howell process. 
It may hâve been, and probably was, the process which the complain- 
ant used in exhausting its lamps ; but no monopoly of such a process 
can be spelled out of the patent in suit. 

My reason for thinking it probable that complainant uses the last 
described process is that it would excuse the expert for finding the 
advantage of controllability in the closure, which was not found by 
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the patentée himself. The burden of proof on infringement is, of 
course, on the complainant ; but, if it were on the défendant, it would 
be my duty to find with the same certainty that the défendant does 
net infringe. , ' 

L,et the bill be dismissed. 



DONALDSON v. ROKSAMBNT STONE CO. 
(Circuit Court, E. D. New York. Aprll 29, 1909.) 

Patents (§• 328*)— Infbingbhent— Process of Making Abtiucial Stoni:. 

The Stevens patent, No. 624,568, for an improved process of fornilng 
artlficial stone, the principal feature of which is the use in the mold of 
relatively dry sand to extract the moisture frbm the plastic stone com- 
pound from whieh the'blocks are cast, vrka not anticipated, and disclosea 
invention, the process belng nover and one of a hlgh degree of merit. 
Also held infringed. 

tÈd. Note. — For other cases, see Patents, Dec. Dig. | 328.*] 

In Equity. On final hearing. 

O. Ellery Edwards, Jr. (R. A. Parker, of counsel), for complainant. 
Heyn & Covington (George B. Covington, of counsel), for défend- 
ant. 

CHATFIELD, District Judge. The complainant has acquired, by 
various assignments which need not be stated other than generally, 
the right, within certain territorial limits, to use, and to protect by the 
prosecution of infringers, certain patg^t rights originally obtained by 
one Charles W. Stevens, under date of May 9, 1899, No. 634,563, ap- 
plication fîled November 12, 1897, and, as stated by him, the invention 
related to improvements in processes of making àrtificial stone, and 
particularly to that class exemplified by letters patent No. 583,515, 
granted June 1, 1897, to Charles W. Stevens. Stevens assigned his 
rights to an Illinois corporation, the Stevens Stone Company, and 
territorial rights were granted through this corporation to Stevens, 
then to the American Stone Company, a New Jersey corporation, then 
to the New York Cément Stone Company, by whom certain similar 
rights were granfed to Edward R. Diggs, who in turn granted to 
John Donaldson, the complainant, the use of the patent in the terri- 
tory, including the place where the alleged infringing acts of the 
défendant, at the defendant's factory, are charged to hâve been com- 
mitted. The complainant has alsq shown other grants covering the 
entire Eastern district of New York, and the various documents seem 
to convey a prima f acie title, which has not been controverted in this 
action. 

The gênerai purpose of the patent, and some discussion of the ma- 
terial thereby produced, must be had at the outset, in prder to under- 
stand the issues and testimony in the case. Natural stone has been 
used as a building material, and has been known as a material object, 
since a period of which no record of such use exists. In a similar 

•For other cases see same toplc & | numbbe ta Dec. & Am. Diga. 1907 to date, &. Rep'r Indexe» 
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way, the substance now called "concrète" has been used for centuries, 
and the terms "cément" and "mortar" need no explanation, except as 
a convenient methpd of distinguishing their use and construction. The 
following text-book définitions may therefore save confusion in the 
succeeding statement and argument : 

"Cernent. Portiand cernent is the slow-setting product of a high-temperature 
kiln burning a pulverlzed cernent rock, or mixture of clay and limestone of 
a very exact and regular composition." 

"Natural cément is the qulclî-setting product of a low-temperature kiln 
burniug a cément rock of irregular composition." 

(Dr. C. F. McKenna, defendant's expert.) 

"Sand. This material, whlch forms one of the ingrédients of mortar, is 
the granular product arising from the disintegration of rocks." 

(Mahan's Civil Engineering.) 

"Mortar. Is any mixture of Urne in paste with sand. It may be divided 
into two principal classes: Hyctiaullc mortar, which is made of hydraulic 
lime, and common mortar, made of common lime." 

"The term 'grout' is applied to any mortar In a thin or fluid state; and 
the terms 'concrète' and 'béton' to mortars incorporated with gravel and small 
fragments of stone or brick." 

(Mahan's Civil Engineering.) 

"Concrète. Consists of mortar In virhlch is embedded small pièces of some 
hard material. The mortar is often referred to as the matrix, and the em- 
bedded fragments as the aggregate. Concrète is a species of artificial stone. 
It is often called béton, the Prench équivalent for concrète." 

And again: 

"The term 'concrète' Is almost universally understood to be cernent mortar, 
with pebbles or broken stone imbedded In it." 
(Masonry Construction, by Baker.) 

The différence between grout and concrète is stated, by the text- 
books above referred to, to consist in the fact that grout is fluid 
enough, or prepared in such plastic condition as to flow readily, and 
thus may be employed in filHng in cracks and apertures, where a more 
solid or résistant material, like concrète, could not be made to enter 
ail parts of the opening, and where even tamping would not accompHsh 
the desired object, if the space would allow that method of distribut- 
ing the substance itself . 

Concrète in some forms has been shown to hâve had great durability 
and has stood the test of the éléments, and of wear from the time of 
the Romans to the présent date. The Panthéon is stated to be a build- 
ing of concrète, and stands, in even more durable form, as the years 
go by. But such structures of concrète do not présent an attractive 
appearance, and are not capable of ornamentation. They are not 
artificial stone, in the sensé of possessing the same qualities which 
would be présent in natural stone, but in durability and hardness they 
are much like the substance produced under the patent in suit, and this 
likewise has resulted in the adoption of the trade-names of "Litholite" 
or "Roman Stone," which are used by the complainant in his adver- 
tising matter, and which hâve been common enough to designate a 
certain character of building material, the process of making which is 
exactly defined in the Stevens patent above referred to. 

The complainant has introduced in évidence many examples, both 
in the way of pictures and samples, of the value, practicability, and 
170 P.— 13 
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extrême adaptability of this material for building purposes. He has 
also proven its use in many structures where durability, capacity for 
ornamentation in the way of carving, and attractive appearance hâve 
been desired. The complainant has also furnished a striking illustra- 
tion, as évidence of the durability of the stone, in a power house at 
Niagara Kalls, where the mist of the falls, f reezing during the vi^inter 
mônths, has , caused disintegration of buildings composed of natural 
stone, while buildings composed of complainant's material hâve be- 
come hardër and more substantial with the cotitinued exposure. 

Thèse illustrations are ail that is necessary upon the questions of 
adaptability and value, and there is little contention made by the de- 
fendant as to infringement. The défendant has, it is true, produced 
some witnesses who hâve not had successful results when attempting 
to work under à license from the complainant, but thèse instances 
would seem to be failures in carrying out the method, rather than in 
the method itself, and the success of the complainant's own work 
more than overcomes the doubt suggested by the defendant's wit- 
nesses. And, in the same way, testimony to the efïect that the défend- 
ant is not infringing is of slight weight in comparison with the testi- 
mony showing the use of a similar process by the défendant at its 
factory near the Gowanus Canal, in Brooklyn. 

The question of anticipation, however, and of unpatentability, in 
that the idea is claimed to be no more than an old and well-known 
method in varions arts, brings up more difficult issues, and requires 
a somewhat careful delineation of the method itself, and of the pro- 
cesses of other patents, as well as the gênerai principles of molding in 
ail kinds of trades and arts. The défendant has cited a number of 
patents, among them letters patent to Hunt, No. 64,910, May 23, 1866; 
Quinby, No. 240,459, April 19, 1881; Sellars, No. 244,321, July 12, 
1881; Hoyt, No. 368,398, August 16, 1887; Stevens, No. 457,231, 
August 4, 1891 ; Stevens, No. 583,515, June 1, 1897 ; as well as Eng^ 
lish patents to Hind, No. 2,280, October 6, 1859 ; McLean, No. 8,747, 
June 9, 1884 ; McLean, No. 1,262, December 28, 1889 ; Parker, No. 
4,881, March 20, 1890— showing the application of the principle of 
casting in a mold, with fluid, whether minerai or métal, and of allow- 
ing the molten or fluid material to cool and harden or set, as is com- 
monly known in the casting of iron and in the making of objects with 
plaster of paris, or even of filling in the spaces between material with 
mortar, which sets through the action of the cément or lime, in hard- 
ening, both by evaporation and by chemical action. 

But the patent under discussion, as described by Stevens, dépends 
upon another well-known and fundamental principle, which adds to 
the chemical and evaporating action of cément or mortar, naniely, that 
of drainage and solidification by settling and capillary attraction, rath- 
er than by intern^al contraction, such as occurs with evaporation. The 
Stevens patent when first presented to the Patent Office was rejected 
in so far as its claims described merely a molding, such as was known 
and used with ail kinds of material; but when Stevens added to his 
claims the language with relation to the drainage and concentration 
thereby obtained, the patent was granted, and the claims in their prés- 
ent form allowed. 
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The language used by Stevens, in its final form, is as follows, in 
daim 1, which is merely amplified in statement in the other daims of 
the patent: 

"(1) The process of forming artificlal stone, conslsting in moldlng the stone 
compound whlle in a i)lastie or semiliquid state in or on a mold formed of 
relatlvely dry sand, and then allow the mass to set until the sand absorbs the 
surplus moisture froni the compound, thereby converting the latter to a solid 
or nonliquid form, substantially as and for the purpose set forth." 

Stevens in his spedfications refers to a former patent, No. 583,515, 
dated June 1, 1897, over which he seeks an improvement by the patent 
in suit. 

The Stevens patent. No. 583,515, was substantially a method for 
forming, within a mold of sand, a casting out of cernent or other suit- 
able substance by saturating the sand, and thus, through the chemical 
action of the water contributed by the sand, turning the cément into 
artificial stone; while in the patent at bar, the sand is kept in a dry 
condition, the material from which the stone is to be manufactured 
is poured in in a wet or plastic state, and the sand drains water from 
the material, instead of furnishing moisture thereto. Stevens describes 
methods for shaping the mold and inserting facing boards in the sand, 
so as to make ventilating flues or edges and Unes, so as to construct 
any shape of block which may be desired, and to a certain extent the 
sand itself may be used in the form of a mold for giving a gênerai 
design or shape to the block. 

But the important feature of the patent lies in the principle of ex- 
traction of the water, and the resulting contraction of the material 
into a homogeneous mass, which will fracture in rough and uneven 
surfaces, like the fracture of natural stone when no distinct line of 
cleavage is présent, and in furnishing a material upon which tools may 
be used, and from which carved surfaces can be produced. The sam- 
ples of décoration and even of architectural statuary made out of this 
stone, and introduced as exhibits in this case, illustrate better than 
description can do the exact product of the Stevens patent. 

The défendant has cited the Stevens patent bearing No. 583,515 as 
anticipation, but it in no sensé seems to show the idea of the présent 
patent, except in so far as it plainly illustrâtes the improvement and 
desirability of the new method. None of the patents cited taught the 
idea finally discovered by Stevens, nor did they apply the principles 
thereof in such a way as to indicate those principles, nor to show their 
necessary considération by any of the previous inventors in their sev- 
eral patents. The nearest approach is in another patent of Stevens, 
No. 457,231, granted August 4, 1891. In that patent, Stevens, in an 
attempt to manufacture artificial stone, formed a mold of sharp sand 
or broken pièces of stone, which he arranged in an irregular design in 
the bottom of a wooden box. He then poured plastic material into 
this mold, and found that more or less of the sand and rough material 
of which he had composed his mold adhered and became a part of the 
artificial block which he was producing, and thus gave it a rough 
or more or less stonelike appearing surface. The quantity of sand 
used in the bottom of the box was small, and the fact that Stevens 
States that he pours plastic matepal, of which "a portion of the ce- 
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ment sinks into the sand" and then "pénétrâtes an unequal distance 
into the mass of sand by reason of the unequal density of the mass 
and its conséquent unequal resistaftce to permeation by the liquid cé- 
ment," indicates that to a slight extent the face of the stone produced 
by that patent may hâve been affected by the process of the patent 
in suit. But Stevens, in order to give the material produced under 
his former patent the "roughened and irregularly shaped surface of 
hammer-broken stone," found it necessary to form inequalities in the 
surfaces of his mold, and in no way seems to hâve considered or to 
hâve described, nor to hâve produced, anything except what in an ac- 
cidentai and immaterial way corresponded with the idea of his later 
patent. 

It is strange that Stevens did not follow his earlier patent with the 
idea of the later one, much sooner than seems to hâve actually been 
the case. It is now a short step from one to the other. But it ap- 
pears to the court that, although artificial stone has been used in con- 
sidérable quantities in the years during the life of this patent and 
especially in the way of concrète walks, curbs, and extensive structures 
of a like nature, the principle of the Stevens patent was not suggest- 
ed, and was not used with appréciative knowledge by any one, until 
the improvement occurred to Stevens himself, and he applied for the 
latest patent. 

The défendant produces several English masons, who testify to the 
use of sand molds in England some 40 years ago, and to the applica- 
tion of the principle of à sand mold upon the Cosmopolitan Building, 
at Irvington-upon-the-Hudson, in the years 1893-97. But it ultimately 
appeared that Mr. Jones, who also was called as a witness, was in 
charge of the work at Irvington-upon-the-Hudson, and he is shown, 
both in his testimony and by the statements of other witnesses, to hâve 
never understood or appreciated the methods used by Stevens, until 
he saw them put in use by Stevens, subséquent to the application for 
the patent in suit. The results of Mr. Jones' and the English me- 
chanics' work do not support the claim that they were obtained by 
similar methods to those of Stevens. The gênerai efïect of their tes- 
timony leads to the conclusion that, in whatever they were doing, they 
were using sand as a mold, for the purpose of giving shape to the 
concrète blocks, that the sand was ordinarily coated with some non- 
absorbent or waterproof material. and that the features of the Stevens 
patent were neither known nor made use of to any appréciable extent. 

Such an invention as that of Stevens should be given the protection 
of the patent law, for it is the protection and the reward of such ideas 
upon which the policy of the patent law itself is based. The case of 
Carnegie Steel Company, Limited, v. Cambria Iron Company, 185 
U. S. 403, 23 Sup. Ct. 698, 46 L. Ed. 968, citing the Risdon Locomo- 
tive Works V. Medart, 168 U. S. 68, 15 Sup. Ct. 745, 39 L. Ed. 899, 
is the conclusive standard by which processes of manufacture are 
held to be patentable, and in which the distinction between a mère 
mechanical use of a device and the process involved in the patentable 
use of the mechanism are distinguished. The présent instance shows 
the application of a physical law as well as a chemical process. But 
the idea involved is more than the mère effect of pouring a cément 



ZISN V. AUTO 8TK0P SAFETT EAZOR CO. 197 

mixture into a mold. Stevens was careful to impress this point, and 
he says in his spécification that he relies upon tlie sand to extract the 
moisture from the stone compound. 

In the course of the trial the complainant manufactured stone in 
court, under the System used by him, with the aid of a sand mold and 
semiliquid material. The immédiate and continued graduai abstraction 
of liquid was marked, and explains, better than any amount of discus- 
sion, the causes producing the results of the Stevens patent. It is 
apparent from this actual experiment that no construction, in which 
form may be given to a plastic or molten material by a mold, is re- 
sponsible for the efïects produced upon the plastic material employed 
according to the Stevens patent. 

The défendant having, therefore, infringed a patent which had not 
been anticipated at the time of its issue, and which contained the mer- 
its of patentability, originality, and exceedingly great commercial 
value, should be enjoined and compelled to account; and, more im- 
portant than this, the presumption of validity in favor of the patent 
should be strengthened by a décision upholding the patent as valid. 

The complainant may hâve a decree. 



ZINN v. AUTO STROP SAFETY RAZOR CO. 

(Circuit Court, S. D. New York. April 13, 1909.) 

Patents (§ 328*)— Infringkmknt— Safety Razoe. 

Tlie Scheuber patent, No. 679,639, for a safety razor liaving a movablo 
and spring-adjustable guard, construed, and held not infringed. 

[Ed. Note. — For otlier cases, see Patents, Dec. Dig. § 328.*] 

In Equity. 

Clifford E. Dunn and Thomas W. Bakewell, for complainant. 
Walter D. Edmonds and T. F. Bourne, for défendant. 

PLATT, District Judge. This is an equity suit, based upon an in- 
vention of August Wm. Scheuber, shown in letters patent No. 679,- 
639, granted July 30, 1901, to the complainant as Scheuber's assignée, 
The subject of the invention is the well-known safety razor, and it is 
for improvements therein. The claims involved are: 

"1. A safety razor, comprising a casing or blade support and an automatic 
or self-adjusting guard, substautially as described. 

"2. A safety razor, comprising a casing or blade support and a spring actuat- 
ed or adjusted guard for the blade, substautially as described. 

"3. A safety razor, comprising a blade support and a blade-adjusted movaWe 
guard, substautially as described." 

"6. A safety razor, comprising a blade support and a guard normally moved 
inward on the support and adapted for engagement by a blade, substautially as 
described. 

"7. A safety razor, comprising a casing or blade support and an automatic 
or self-adjusting guard movable relatively to orindependently of the casing, 
substautially as described." 

•For other cases see same topic & § numbbe in Dec. & Aœ. Digs. 1907 to date, & Rep'r Indexes 
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"9. A safety razor casing combined with an autoinatic or self-setting guard 
having Its opposite portions movable or adjustable Independently of one an- 
other, substantially as deserlbed. 

"10. A safety razor casing or blade support and a blade-adjustable guard 
provided with lugs or stops for securlng the proper relative position of the 
guard to the blade or casing, substantially as deserlbed. 

"11. A safety razor, comprising a blade support and a blade-adjustable 
guard provided with opposltely located blade-engaging stops, said guard having 
its opposite sldes Independently movable or adjustable, so that each end por- 
tion of the blade can set its respective portion of the guard, substantially as 
deserlbed." 

After cutting away the refinements of the case, the real défense is 
understood to be that, in view of the prior art and the spécifications 
of the patent in suit, one is obliged to construe the claims of the pat- 
ent so narrowly that the defendant's device does not infringe. The al- 
leged infringing safety razor is a cunningly arranged device. Among 
many opérations needed to produce it are the following: The blade, 
it will be seen, is securely held by a frame which revolves upon a per- 
manently located axis. At one point of its révolution it brings the 
blade to a place of rest which is nearly in line with the plane of move- 
ment of the safety guard, which is spring-actuated and provided with 
lugs. By pressing the spring the guard is pushed outwardly, and the 
rigidly held blade is permitted to fall into the plane of movement of 
the guard, and then, the pressure being released, the spring as it con- 
tracts brings the guard back, so that its. lugs press against the blade 
and it remains there exerting a constant steady pressure. The razor 
is then ready for use. 

, The opérations described offer an opening for the charge of in- 
fringement to corne in and get a hearing. In this situation, if we con- 
fine our thoughts to the claims of the patent in suit, we might think that 
one élément of the alleged infringing device is "an automatic or self- 
adjusting guard," or "a spring actuated or adjusted guard for the 
blade," or "a guard * * * adapted for engagement by a blade," 
etc. It will be noticed, however, that claim 3 calls for "a blade-adjust- 
ed movable guard," and that claims 10 and 11 correspond. Complain- 
ant's expert says of claim 3 : 

"I understand thls claim to cover * • * a movable guard which is ad- 
justed by the blade. The blade performs the function in the adjustment of the 
guard." 

He also says that it differs little, if any, from claim 1; and of the 
patented device he says: 

"Tlie stopf on the guard are in position to be immediately engaged by the 
blade, which, as the blade slides Into place, causes the guard to be moved out- 
vvardly or adjusted by the blade." 

It will be noticed that in the alleged infringement the blade takes no 
active part in the adjustment, but, on the contrary, bears simply and 
purely a passive, inactive relation to the adjustment. It prevents the 
guard from further spring retraction. It is merely an obstacle to fur- 
ther rearward progress by the guard. Is there so broad a thought as 
pure self-adjustment of the guard in the gênerai disclosure and claim- 
ed monopoly of the patent? To my mind enough appears in the pat- 
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ent in suit, as explained by the expert, to warrant a négative answer 
without going further, although to make assurance doubly sure, the 
entire matter bas been examined with more care than the brevity of 
thèse comments would indicate. 

The problem presented in the art of safety razôrs was to effect 
such a combination between the blade of a razor and a safety guard 
that the unskilled user could by simple raechanical manipulation bring 
the two into such relation that the resulting device could be used upon 
the face in such a way as to leave it reasonably free from hair without 
cutting the skin. Many difficulties were met and overcome, and gain 
was steady, until we come to Kampfe's patent. No. 637,511 ; but in ail 
cases, including this, the safety guard was immovable, and the blade, 
in a variety of ways, was adjusted to the guard. 

The Kampfe patent was granted November 21, 1899, and the most 
casual comparison of the patent in suit therewith shows that Scheuber 
took the Kampfe construction as the basis for his alleged improvement. 
The essence of the Kampfe invention seems to be that by the use of a 
spring which could be used upon différent sizes of blades the blades 
could be brought into proper relationship with the immovable guard. 
The device protected by that patent met with large success in the mar- 
ket. Scheuber took the Kampfe construction, made the guard movable, 
and applied a spring adjustment to it, so that, when pushed down 
against the face of the spring by the contact of the blade with the lugs 
on the guard, it would, after the blade had been clamped in position 
by its own sprine, bear constantly against the blade. Thus the blade 
was being pressed by its spring against the guard, and the guard by its 
spring against the blade. 

Kampfe had the old-time blade sprung toward an old-time immova- 
ble lugged guard, while Scheuber makes the old-time guard movable, 
and, after adjusting the blade to it, clamps his blade in the proper posi- 
tion and leaves the blade with the guard constantly pressing against it. 
This capacity for pushing the guard to the place where it would fit in 
properly with différent sized blades, and then holding constant the 
proper relationship between the guard and blade by spring tension, is 
the new thing, if there is any patentably new thing, in Scheuber. To 
extend this to self-adjustment on the part of the guard, in and of itself, 
without any Connecting thought, would obliterate patentable novelty 
from the Scheuber device. 

Up to the time of Scheuber it had been necessary to adjust the blade 
to the guard. The spring above the blade had been doing ail the 
work. Now, in Scheuîjer, the guard being movable and spring actuat- 
ed, the blade could adjust the guard to itself. I cannot see why the 
spring that pushed the guard up was not quite as iikely to become 
weakened and inefficient as the spring of Kampfe, which had pushed 
the blade down ; and as, in Scheuber, there are two springs employed, 
one working up on the guard, and the other down on the blade, the 
chances for inefficiency would seem to hâve increased. This may be 
the reason why the complainant bas nothing more than a confessed- 
ly paper patent. 

What has been said ought to enable one to examine the patent and 
learn what the invention was, and what it was claimed to be. Scheu- 



200 170 FEDERAL ÉEPOETER, 

ber, after having used his blade to adjust his guard and then clamped 
it into the proper relationship with the guard, leaves his guard snug- 
ging up against the blade at the prearranged position. This snugging- 
up function is the one which we find in defendant's device, and is 
not the foundation of the opération for which he claims his patent. 

AU through the spécifications we find the blade doing something. 
It may be true that, after positioning the guard, it is clamped and held 
as rigidly as possible with the means at hand, and permits the guard 
to press against it ; but no advantage is suggested as accruing there- 
from. The gain in the art cornes, the inventor says, because he bas 
shown how, by making his guard rnovable and under spring control, 
différent shapes, sizes, and thicknesses of blades can be taken care 
of. With an immovable guard the ignorant user must hâve a blade 
exactly fitted to the device in advance ; but the rnovable guard would 
accept and provide for irregularities in blades. If there is any inven- 
tion to be found, it must, as before suggested, cover so small a field 
that no trace of defendant's feet can be found upon it. 

So far as the invention is disclosed in Figures 1 to 6, the complain- 
ant admits that the normally spring-retracted guard was forced for- 
ward by the insertion of the blade. But he says that was only one 
way of doing it, and that Figures 7 and 8 show a construction in which 
the blade was inserted in the holder ànd then the spring-actuated 
guard, f, was allowed to move back under the action of the operating 
spring uritil the lugs, r, contacted with the edge thereof, and properly 
positioned itself with respect thereto. Quoting from page 2, lines 17 
to 20, of spécifications : 

"When the front is elosed, or the guard snapped up or swiing or moved to 
the blade, the spring hinge or pressure will hold or adjust the guard to the 
edge." 

He overlooks the fact that what has just been quoted is connected 
with and supplemental to the statement (line 9 et seq., same page): 

"It may be noted that a hinge, h, not only allows automatic adjustment or 
setting of the guard relatively to the blade, but also allows the opening of the 
case to give access to the interlor for cleaning." 

It was after the cleaning that it was put back to duty as suggested 
by complainant's quotation. 

He also overlooks the patentee's earlier statement (page 1, line 91 
et seq.) about the function of the spring hinge : 

"A spring hinge, h', arranged to normally swing or move the guard inward, 
but the spring of which ylelds to allow the blade to move the guard more or less 
outward, will automatically effect adjustment or proper relative position of 
the guard and blade." 

The more one looks, the more the active use of the blade in bring- 
ing about the correspondence between guard and blade is made mani- 
f est. In closing, let me restate briefly the two contentions : 

Complainant says that the art of safety razors had reached a point, 
when the patentée came in, where the proper relation of the blade to 
the guard had been taken care of by advancing a rnovable blade against 
an immovable guard, and then sustaining that relation by spring ac- 
tion on the blade. The patentée showed how to take the same old 
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déments, and, making the bladè immovable, to so arrange the old 
.';uard, by making it movable and spring-actuated, that it would bring 
itself into proper relation with the immovable blade and remain there 
under spring tension. 

Défendant says the patentée made no such disclosure, and made no 
such claim based thereon, and, if he did, it disclosed no invention ; that 
what he did show was a much narrower and trifling thing, which could 
not be of any use, and never was used; that his effort produced a 
purely paper patent, which happens to be so worded in its daims that 
if one looks there, and nowhere else, an opportunity has arisen for 
the complainant to use it for an attack upon defendant's profits which 
hâve accrued from a totally différent device, which in one of its un- 
important features may be said to hâve trespassed upon the imaginary 
ground which the complainant, by a refinement of reasoning, seems 
to hâve become satisfied that she has pre-empted. 

Construing the patent as I understand it, the défendant has not in- 
fringed. Let the bill be dismissed. 



UNITED STATES v. BOUT. 

pistrlct Court, E. D. Pennsylvania. May 14, 1909.) 

No. 17. 

AxiENS (§ 38*)— Offenses Against Immigration L.aws— Liability of Masteb 
OF Vessel fob Permittinq Landing of Chinese— Indictment. 

An Indictment charging the master of a vessel wlth a violation of Act 
Sept. 13, 1888, c. 1015, § 9, 25 Stat. 478 (U. S. Comp. St. 1901, p. 1316), 
which makes It a rnisdemeanor if the master of any vessel "shall know- 
Ingly brlng withln the United States on such vessel, and land, or attempt 
to land, or permit to be landed any Chinese laborer or other Chinese per- 
Bon in contravention of the provisions of this act," must aver that de- 
fendant "knowingly" permitted such Chinese person to be landed. 
[Ed. Note. — For other cases, see Allens, Dec. Dig. J 38.*] 

On Demurrer to Indictment. 

J. Whitaker Thompson and Jasper Yeates Brinton, for the United 
States. 
Howard H. Yocum, for défendant. 

J. B. McPHERSON, District Judge. The indictment avers that the 
défendant, being the master of the British steamship Langbank, "did 
knowingly bring within the United States on board the aforesaid 
vessel, to wit, did knowingly bring on board the aforesaid steamship 
Langbank, to the city and port of Philadelphia aforesaid, a certain 
Chinese laborer, to wit, one Wong Sing, the said Wong Sing being 
then and there manifested as chief cook on the said steamship Lang- 
bank, and he, the said William J. Rout, master as aforesaid, did then 
and there, to wit, on the day and year aforesaid, at the city of Phila- 
delphia aforesaid, unlawfuUy land and permit the landing of the 
aforesaid Wong Sing, Chinese laborer as aforesaid, at the aforesaid 
port and city of Philadelphia." 

•For other Mae» see »ame topio & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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The demurrer raises the question that the statutory offense, whether 
it be regardée as based upon Act Sept. 13, 1888, c. 1015, § 9, 25 Stat. 
478, or Act May 6, 1882, c. 126, § 2, 22 Stat. 58, as amended by 
Act July 5, 1881, c. 220, 23 Stat. 115 (U. S. Comp. St. 1901, p. 1316), 
is not committed unless the défendant "knowingly" landed, etc., and 
therefore that the indictment is defective because this essential quali- 
fication does not appear. 

A similar indictment was quashed by Judge Holt in the Eastern dis- 
trict of New York for the reason that is now urged by the demurrer. 
The case is United States v. Walker (C. C.) 156 Fed. 987, and the 
report states that : 

"The inaictment alleged that the défendant did unlawfully ailow and per- 
mit a certain Chinese sailor and a member of the crew of the steamer to land 
in aud to be landed in the United States at the borough of Brooklyn. The in- 
dictment did not allège that the master knowingly permitted him to be land- 
ed, and the motion is made to quash the indictment on that ground." 

Upon this condition of the record the court said: 

"In my opinion it Is essential that the Indictment should allège that the 
master of the vessel knowingly permitted the persoîi to land. The district 
attorney asserts that it is extremely difflcult to obtain pr'oof in any case that 
the master knowingly permitted such act. What degree of proof is necessary 
to establish knowledge ou the part of the master is a question which must be 
determined in each case as it arises ; but the statute provides that knowledge 
is essential to guilt, and, in my opinion, it would be extremely unjust to per- 
mit a master of a vessel to be convlcted of a misdemeanor for an act done 
absolutely without his knowledge and agalnst his most strenuous efforts to 
prevent it." 

" And it is even more tp the point that the question was decided in 
this district in United States v. Reid, No. 16, June sessions, 1906. The 
indictment tbere is in ail essentials identical with the indictment before 
the court. The question, however, arose on the trial, and in charging 
the jury in March, 1907, Judge Holland said (the case is not reported, 
but a copy of the charge is before me) : 

"The défendant has been indicted in this case for having knowingly brought 
a Chinaman within the United States on board a vessel ; it being charged 
that he 'did on the 14th day of May unlawfully land and permit the landing' 
of this Chinaman in the United States at the port of Philadelphia. The in- 
dictment follows the language of the act, charging that the défendant 'know- 
ingly brought within the United States on board a vessel a Chinaman, and 
unlawfully landed or permitted hlm to land in the city of Philadelphia' ; 
and it Is contended, therefore, on the part of the government, that this de- 
fendant had an absolute duty to perform, not qualified by anything that he 
might do, to prevent the landing of a Chinaman that he knowingly brought 
within the domain of the United States on his vessel. 

"The défendant contends that the government is required to prove that he 
knowingly brought the Chinaman within the United States on his vessel, and 
that he knowingly permitted him to land, before it can convict. You will 
see thé différence. If the law said that a man should be gullty of permitting 
a Chinese lalMjrer to land hère, regardless of whether he knew it or whether 
he did not know it, then there would be no question In the case as to his 
knowledge, and it would not be material ; but, if the act says he is gullty only 
when he knowingly permits a Chinese laborer to land, then It is Incumbent on 
the government to show that the captain knew, that he landed or knowingly 
permitted him to do it, and that he had a knowledge of it. 

"It woukl not requlre, liowever, that the government should bring positive 
évidence hère to show or to bave somebody swear that the captain actualJy 
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helped Bîm to land, or admitted that he knew that he was going to steal off 
and land ; but it would be Incumbent on the government to prove, net only that 
the man landed, but sonie circumstances which would warrant the inference 
that he knowingly permitted it to be done. 'Knowingly permitted to be done' 
means' that he either actually took part In it and saw it belng done, or so left 
the conditions or the surroundings that it could occur and he knew that it 
could occur; in other words, if the government proves facts and circumstances 
from which you could infer that the captain knew that It could and would 
llkely be done, or from which you would probably go the length of saying that 
he had neglected to take sucU précautions as the circumstances requlred, then 
you could properly say that he knowingly permitted it to be done. « * * 

"As I hâve sald to you, however, I am not convlnced that the government 
is right in Its contention as to the construction to be put upon this ninth sec- 
tion of the Chlnese exclusion act, which reads; 'If the master of any vessel 
shall knowingly briug within the United States on such vessel and land, or 
attempt to land, or permit to be landed, any Chlnese laborer,' etc., 'he shall 
be guilty.' The government says that thls word 'knowingly' applies only to 
that part of the statute 'bringing within the United States on a vessel' ; that, if 
he knowingly brings a Chinaman within the United States on a vessel and 
then permits him to land, he is guilty, regardless of whether he knew it or not. 
They say the word 'knowingly' does not qualify 'permit.' To that I cannot 
assent. I think it means that the master of a vessel who knowingly brings 
within the United States on any vessel, who knowingly lands, knowingly at- 
tempts to land, or knowingly permits to be landed, a Chlnese laborer, shall be 
guilty. * * • 

"So that we hold hère and, I think you will regard It as a reasonable con- 
struction, that the captain, if he acts in good faith, does ail he can and is 
expeeted to do, to prevent an escape, and then the man escapes clandestinely, 
and wlthout any connlvance or neglect on the part of the captain, and with- 
out any knowldge on hls part, that he then should not be held guilty, and 
that that was the intention of Congress when they enacted this législation." 

Thèse décisions, especially the ruling in United States v. Reid, are 
conclusive for présent purposes, and I follow them without hésitation. 

It may be added that, although the point is not now made, it might 
de serve considération in a proper case, whether the prohibition of 
bringing and landing any Chinese laborer or other Chinese person was 
intended to apply to a member of a crew who was a bona fide em- 
ployé and manifested as such. Taylor v. United States, 207 U. S. 120, 
28 Sup. Ct. 53, 52 L. Ed. 130; Re Ah Kee (D. C.) 22 Fed. 519; Re 
Jam (D. C.) 101 Fed. 989. 

The demurrer is sustained. 



BENTQN V. VAN DYIiH. 
(Circuit Court, S.D. New York. March 15, 1909.) 

CopyEiGHTS (§ 85*) — Surr foe Infrixgement—Pbeliminart Injunction. 

A prelimlnary injunction restraining Infringement of a copyright should 
not be granted, where on the showing made and the facts appearing the 
question of infringement is in serious doubt. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 78; Dec. Dig. 
« 85.*] 

In Equity. On motion for a preliminary injunction. 
Ewing & Ewing, for complainant. 
Criggs, Baldwin & Pierce, for défendant. 



«For other caees see same toplc & ! nitmbeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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COXE, Circuit Judge. This is a motion for a preliminary injunc- 
tion based upon a copyright. The copyrighted pamphlet in évidence 
is one oi a séries published weekly and gives information regarding 
the range of priées of stocks and bonds dealt in on the New York 
Stock Exchange and it contains other financial news. The défendant 
is engaged in business similar to that of the complainant and pubHshes 
a pamphlet for the information of his customers. 

It is conceded on ail hands that the information found in both books 
could be readily obtained from a great variety of sources, including 
any one of the daily papers published in the city of New York. Any 
list containing the fluctuation Of priées on the Stock Exchange for a 
given period must inevitably bear a marked similarity to another list 
giving the same information. 

The only direct évidence of infringement is found in the affidavit of 
Marie L. Doty who says that in making up the figures for "high 1906" 
and "low 1907" and "high and low 1908" she took part of the in- 
formation from the "Financial Indicator" — the complàinant's book — 
and "checked up" from that publication under the direction and in- 
struction of the défendant. 

This is denied by the défendant. Assuming that the complainant 
has a valid copyright, regarding which I express no opinion, I think 
the question of infringement is too much in doubt to justify the grant- 
ing of a preliminary injunction. Such a writ should never issue unless 
the court is clearly of the opinion that the complainant will succeed 
at final hearing. I am not so convinced. Besides, it is not easy to 
perceive why the complainant needs the protection of an injunction 
for, as both pamphlets are issued on the same day, it is difficult to 
understand how the défendant can copy anything of importance from 
the complàinant's book even if he desires to do so. It is most im- 
probable that he will publish the complàinant's news a week after it 
has appeared in the "Indicator/" 

The motion is denied. 



THE LAURA M. LUNT. 

(District Court, E. D. Louisiana. March 9, 1909. On Rehearing, March 25, 

1909.) 

No, 14,091. 

1. Seamen (!• 2*)— ScoPE OF Statutory Peovisions— "American Seaman." 

Kvery sailor on an American vessel is an "American seaman," within 
the meaning of Act Dec. 21, 1898, c. 28, § 1, 30 Stat. 755 (U. S- Oomp. St. 
1901, p. 3081), and entitled to the protection thereof , regardless of hia 
natlonality. 

[Ed. Note. — For other cases, see Seamen, Dec. Dlg. § 2.*] 

2. Seamen (§ 20*)— Waqes— REùtrcTioN by Master, 

The master of a vessel has no authority to arbitrarily reduce the wages 
of a seaman, signed as such, on the ground that he proved incompétent 
to fin the position of a mate, although there may hâve been a verbal agree- 
ment on the subject. 

[Ed. Note, — For other cases, see Searnen^ Cent. Dlg. §§ 86-91; Dec. Dlg. 
§20.*] 

*For other bases see same topic & i numbub In Dec. & Am. DIga. 1907 to date, & Hep'r Indexe* 
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In Admiraîty. Libel for wages. • 

Geo. C. Bodine, for libelant. 
Rouse, Grant & Rouse, for claimant. 

FOSTER, District Judge. It seems to me that Act Dec. 21, 1898, 
c. 28, § 1, 30 Stat. 755 (U. S. Comp. St. 1901, p. 3081), is broad 
enough to apply to ail sailors on an American vessel, and that they 
should be held to be American seamen, regardless of nationality. 

It seems also clear that the captain arbitrarily reduced the wages of 
this seaman from $30 per month, as stipulated in the articles, to $25 
per month, alleging that he did so by reason of the seaman's incom- 
petency to fiU the position of second mate. It appears by the articles 
that he was shipped as a seaman, and not as second mate, and the 
captain cannot give effect to an alleged verbal agreement of that sort. 

Therefore there will be judgment for the full amount of wages 
claimed, and a penalty of $1 a day, from date the wages were due, for 
100 days from the date of the libel. 

On Rehearing. 

In this case I hâve carefully considered the able arguments of coun- 
sel for the claimant, but on a further examination of the authorities 
see no reason to reverse the decree. However, as it is not clear that 
libelant could not hâve taken his testimony more promptly, and as I 
consider the statute was intended to prevent an injustice to the seaman 
by arbitrarily withholding his pay, rather than to afford a fixed ratio 
of liquidated damages, the penalty awarded will be reduced to $50, 
and a rehearing refused. 



UNITED STATES v. GRIMAUD et al. 

(District Court, S. D. Callfornia, N. D. May 3, 1909.) 

No. 2. 

1. Woods and Fobests (§ 10*) — Fobest Resebvatioss— Penalty for Viola- 

tion op Régulations— Validity of Statute. 

The provision of the sundry civil appropriation act of .Tune 4, 1897, c. 
2, § 1, 30 Stat. 35 (U, S- Comp. St. 1901, p. 1540), making it a criminal of- 
fense to violate any rule or régulation which should thereafter be made 
by the Secretary of the Interior under the power therein conferréd (since 
transferred to the Secretary of Agriculture) for the protection and prés- 
ervation of forest réservations, is void for laek of any désignation or déf- 
inition by Congress of any act which shall constitute an ofCehse, wHich is 
essentlal to the création of a crime against the tJnited States. 

[Ed. Note. — ^For other cases, see Woods and Forests, Dec. Dlg. f 10.*] 

2. Constitùtional Law (§ 62*) — Délégation of Législative Poweb— Ceea- 

TioN of Cbimes. 

Such provision is also unconstitutional and void as an attempted délé- 
gation of législative power to an executive offlcer, in that it leaves it to 
the Secretary to prescribe in his discrétion what acts shall constitute 
crimes. 

[Ed. Note.— For other cases, see Constltutlonal Law, Dec. Dlg. § 62,*] 

On Demurrer to Indictment. 

*For other cases see same topic & § numbsb iu Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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A. I: McCormick, U. S. Atty., and Frank Stewart, Asst. U. S. Atty. 
W. W. Kaye, for défendants. 

WEIylvBORN, District Judge. The charge against défendants is 
that of grazirig sheep, without permission, in the Sierra Forest Re- 
serve. 

By act of Gongress, approved June 4, 1897, entitled "An act making 
appropriatioris for sundry civil expenses of the government for the 
fiscal year 1897, and for other purposes" (Act June 4, 1897, c. 2, § 1, 
30 Stat. 35 [U. S. Comp. St. 1901, p. 1540]), it is provided, among 
other things, that : 

"The Secretary of the Interior shall make provisions for the protection 
against destruction by fire and déprédations upon the public forests and forest 
réservations which may hâve been set aside or which may be hereafter set 
aside under the sald act of March thlrd, elghteen hundred and ninety-one, and 
which may be eontlnued ; and he may make such rules and régulations and ee- 
tablish such service as wlU Insure the objects of such réservations, namely, to 
regulate their occupancy and use and to préserve the forests thereon from de- 
struction; and any violation of the provisions of thls act or such rules and 
régulations shall be punished as is provided for in the act of June fourth, 
elghteen hundred and eighty-elght, amendlng section fifty-three hundred and 
elghty-elght of the Revised Statutes of the United States." 

The jurisdiction of , the Secretary of the Interior over forest re- 
serves was subsequently transferred to the Secretary of Agriculture, 
and, thereafter, on June 13, 1906, the latter officiai promulgated the 
f ollowing : 

"Régulation 45. Ail persons must secure permits before grazing any stock 
in a forest reserve, except the few head in actual use by prospectors, campers 
and travelers, the mllch or work animais not exceedlng a total of six head 
owned by bona iide settlers residlng In or near a forest reserve, which are ex- 
cepted, and require no permit." 

A demurrer to the indictment has been interposed on the grounds 
that the act of Congress above mentîbned, so far as it attaches a pen- 
alty to any violations of the rules and régulations thereafter to be 
made by the Secretary of the Interior, is void, because it does not 
completely or at ail define the acts to be punished, and because it at- 
tempts a délégation of législative power to an executive oificer. Thèse 
two grounds will be considered in the order in which I hâve stated 
them. 

The Suprême Court of the United States has often declared, in un- 
mistakable terms, that there can be no crime against the authority 
of the United States except where the forbidden act is defined and 
penalized by statute. U. S. v. Hudsçn, 7 Crançh, 33, 3 L. Ed. 359; 
U. S. v. Coolidge, 1 Wheat. 415, 4 L. Ed. 134; U. S. v. Britton, 108 
U. S. 199, 306, 3 Sup. Ct. 531, 37 L. Ed. 698; U. S. v. Eaton, 144 
U. S. 677, 13 Sup. Ct. 764, 36 L- Ed. 591. And the Circuit Court 
of Appéals for this circuit has spoken in decided teribs to the same 
effeqt. Peters, v. Unitçd States, 94 Fed. 137, 131, 36 C. C. A. lOê. 

In United States v. Hudson, supra, where it is held that the courts 
of the United States hâve no common-law jurisdiction in criminal 
cases, the Suprême Coyrt uses the f ollowing language : 
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"The législative authority of the Union must first make an act a crime, affix a 
punlshment to it, and déclare the court that shall hâve jurisdlction of the 
offense." 

In Peters v. United States, supra, the court says : 

"It must be borne in mlnd that the national courts do not resort to com- 
mon law as a source o£ criminal jurisdlction. Crimes and offenses cognizable 
under the authority of the tjnlted States can only be such as are expressly 
designated by law. It devolves upon Congress to deflne what are crimes, to 
flx the proper punlshment, and to confer jurisdlction for their trial. U. S. v. 
Walsh, 5 Dill. 60, Fed. Cas. No. 16,636 ; U. S. v. Martin, 4 Ollff. 156, Fed. Cas. 
No. 15,728; In re Greene (C. 0.) 52 Fed. 104; Swift v. Railroad Oo. (G. C.) 64 
Fed. 59 ; U. S. v. Hudson, 7 Cranch, 32, 3 L. Ed. 259 ; U. S. v. Coolidge, 1 
Wheat. 415, 4 L. Ed. 124; U. S. v. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. 
Ed. 698." 

The same doctrine has been elsewhere declared as follows: 

"In the considération of this Indictment It should be borne in mind that 
there are no eommon-law offenses against the United States ; that the fédéral 
courts cannot resort to the coiiamon law as a source of criminal jurisdiction ; 
that crimes and offenses, cognizable under the authority of the United States, 
are such, and only such, as are expressly designated by law ; and that Con- 
gress must define thèse crimes, fix their punlshment, and confer jurisdiction 
to try them." In re Greene (C. O.) 52 Fed. 104, 111. 

There can be no pretense that Congress itself has defined as a crime 
the act for which défendants are hère indicted, namely, grazing sheep, 
without permission, in a forest reserve. The statute itself does not 
forbid or make any référence whatever to sheep grazing, nor in the 
remotest degree suggest that Congress had it at ail in mind, and, ac- 
cording to the government's own theory, it did not become a crime 
until nine years after the passage of the statute, which the government 
claims made it criminal, and then only because of the promulgation of 
an administrative rule which it contravenes. The mère statement 
of the theory, it seems to me, condemns it, and, after much reflection, 
I hâve now no hesitancy in holding that the statute, in so far as it 
affixes punlshment to infractions of executive rules and régulations 
thereafter to be promulgated, is incomplète and wholly inadéquate 
to form the basis of a criminal prosecution. 

It must be borne in mind that part of a statute may be unconstitu- 
tional and void, and the residue constitutional and valid (28 Am. & 
Eng. Ency. of Law [2d Ed.] p. 570), and that there is no controversy 
hère over the validity of any part of the act of Congress in question 
except the provision specifically indicated. That provision was not 
before the court in Dastervignes v. United States, 123 Fed. 30, 58 
C. C. A. 346, and although it is mentioned, by way of récital, in the 
syllabus, there is not the sHghtest référence to it in the opinion, nor 
anything whatever to show or suggest its pertinency. Indeed, the 
question could not hâve arisen there, because the case was not a crim- 
inal prosecution, involving, and which alone could involve, the mat- 
ter of punlshment, but simply a civil suit to enjoin grazing, and to 
which suit the penalty clause of the statute had no possible relation 
or pertinency. The court specifically points out that part of the act 
which was before it, and held to be constitutional, as follows, under- 
scoring mine: 
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"It must be admitted that the législative authorlty of the United States Is 
vested in Congress, and tliat Congress has no authorlty to delegate législative 
Power to the Secretary of the Interior, or to any administrative ofilcer the 
authorlty to make laws; and if the act of Oongress approved June 4, 189T 
(chapter 2, § 1, 30 Stat. 35, D. S. Comp. St. 1901, p. 1540), is legally susceijtible 
of the construction contended for by appellants, it would clearly be uncon- 
stitutional. By that act the Secretary of the Interior was authorized to 
'make such rules and regulatimis and estahlish such service as icill insure the 
ohjects of such réservations, namely, to regulate their occupanc-y and use and 
to préserve the foreets thereon from destruction.' Does this language delegate 
any power to the Secretary of the Interior to make a law, or does it simply 
confèr upon the Secretary an authorlty to adopt such rules and régulations as 
to him may seem fit and proper in order to secure the objects for which the 
réservation was created, and such acts to be exercised under and in pursuance 
of the law enacted by Congress? Let us see. Congress cannot delegate its 
power to make a law; but it can make a law to delegate a power to an ad- 
ministrative offlcer to détermine a fact or condition of affairs in regard to 
which the law makes its own action dépend." 

The court nowhere holds, or intimâtes, that the statute is complète 
or valid in so far as it attempts to punish such acts as might there- 
after be forbidden by the Secretary of the Interior; but it may be 
fairly inferred that the court would hâve held to the contrary, if the 
question had been presented, from the following expressions at page 
34 of 133 Fed., at page 350 of 58 Ç. C. A., underscoring mine : 

"The Secretary, by adopting this rule, acted simply as the arm that carries 
out the législative will. He dld not invade any of the functions of Congress. 
Ile dld not make any law, but he exercised the authorlty glven to him, and 
made rides to préserve the forests on the réservation from destruction. Such 
rules, within constitutional limits, hâve the force and effect of law, and it is 
the duty of courts to prôtect and enforce them in order td uphold the law as 
enacted by Congress." 

This déclaration, clear and emphatic, that executive rules are not 
laws, taken in connection with the elementary principle, already ad- 
verted to, that nothing but a law can define or create a crime, abso- 
lutely détermines the incompleteness and inadequacy of said act of 
Congress as a pénal statute. 

Nor is the case of Union Bridge Co. v. United .States, 204 U. S. 
364, 37 Sup. et. 367, 51 L. Ed. 633, applicable hère. The statute 
there involved déclares the maintenance, after notice from the Secre- 
tary of War, of any bridge which unreasonably obstructs free navi- 
gation, to be a misdemeanor, punishable by a fine not exceeding 
$5,000, and, furthermore, in substance and effect, though not in terms, 
makes the final order of the Secretary, for which it provides, con- 
clusive évidence as to the fact of unreasonableness. Act March 3, 
1899, c. 425, § 18, 30 Stat. 1153 (U. S. Comp. St. 1901, p. 3545). 

This statute, it will be seen, fully defines the crime and affixes the 
punishment, and is, therefore, complète within itself. Its only pecul- 
iarity is that, as I hâve already indicated, it impliedly establishes in 
that class of cases a spécial rule of évidence. This, however, is 
clearly within the scope of législative power, and not unfrequently 
donc, either by implication, as above shown, or in express terms, as 
appears from the instance below cited. Thus, section 16 of the act 
of Congress approved August 6, 1846 (chapter 90, 9 Stat. 63 [U. S. 
Comp. St. 1901, p. 3706]), entitled "An act to provide for the better 
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organization of the treasury," etc., contains a provision, subsequently 
embodied in section 5494 of the Revised Statutes, which reads as 
follows : 

"Dpon the trial of any indictment agalnst any person for embezzling pub- 
lic money under the provisions of the six precedlng sections, it shall be sufD- 
cient évidence, for the purpose of showing a balance agalnst such person, to 
produce a transcript froni the books and proceedings of the treasury, as re- 
quired in civil cases, under the provisions for the settlement of accounts be- 
tween tEe United States and recelvers of public money." Section 5494, Ilev. 
St. V. S. ; Act Aug. 6, 1846, e. 90, § 16, 9 Stat. 63 (U. S. Oomp. St. 1901, p. 
3706). 

Bxamples to the same effect might be multiplied, but the one just 
referred to sufficiently illustrâtes the exercise of législative power in 
the matter of spécial procédure. 

While the conclusion which I hâve above announced as to the in- 
completeness of the statute hère in question disposes of this case favor- 
ably to the défendants, yet, inasmuch as the other ground of the 
demurrer is the one most largely, if not wholly, discussed in the 
brie f s, and touches closely a principle of high moment, I shall give it 
hurried considération. There is no feature of our government more 
distinctive or beneficent than the division of its powers into separate 
departments, and, therefore, the rule which confines the making of 
laws to Congress is at once elementary and inflexible. Concerning 
this rule, the Suprême Court of the United States has made the fol- 
lowing déclaration: 

"That Congres» cannot delegate législative power to the Président is a 
principle universally recoguized as vital to the Integrity and maintenance of 
the System of government ordained bv the Constitution." Field v. Clark, 143 
U. S. 650, 692, 12 Sup. Ct. 495, 36 L. Ed. 294. 

There can be no controversy whatever about the principle itself; 
the only room for dispute lies in its application. In the case at bar, 
the statute does not déclare the grazing of sheep, without permission, 
to be a crime, nor does it make the slightest référence to that matter, 
but déclares that whatever the Secretary of the Interior may there- 
after prohibit shall be a misdemeanor. Congress merely prescribes a 
penalty, and then leaves it to the Secretary of the Interior to déter- 
mine what acts shall be so punishable. Thus it will be seen that the 
yery essence of the alleged crime, namely, what act shall constitute it, 
is not tîxed by Congress, but wholly confided to the discrétion of an 
administrative officer. If this does not necessarily involve a déléga- 
tion of législative power, it is difïicult to conceive of a statute chal- 
lengeable on that ground. 

While arguments ab inconvénient! of themselves are rarely conclu- 
sive, yet in maUy cases they are entitled to much weight, and this is 
one of the cases; for, if the contentions which the government hère 
urges were to prevail, Congress, so far as any légal difficulties are 
concerned, could easily abdicate in favor of the executive department 
practically ail its powers. To illustrate: Among the large number 
of crimes relating to the postal service is the use of the mails for im- 
moral and fraudulent purposes. Congress could repeal existing légis- 
lation on this subject, and, by a new law, authorize and require the 
Postmaster General to protect the mails against immoral and fraudu- 
170 F.— 14 



210 170 FEDERAL REPORTER, 

lent uses by suitable rules and régulations, and further provide that 
any violations of such rules and régulations should be punished in a 
specified manner, and, under this grant of authority, said officer could 
occupy with régulations, springing from his own discrétion and will, 
but enforceable through pénal sanctions, the large field now covered 
by the criminal laws on that subject, and in this way it would be 
possible to confer upon the administrative branches of the government 
powers whose full exercise would substitute with penalized rules well- 
nigh the whole volume of fédéral criminal law. It is needless to add 
that no reasonable interprétation of the Constitution will admit of 
such a startHng resuit. 

This précise question has been under review and ably discussed in 
another jurisdiction, as follows: 

"It is fundamental that the citizen has the right to rely upon the statutes 
of the United States for the ascertalnment of the acts which constitute an in- 
fraction of its laws. This prinelple was expressed by the Suprême Court in 
Re Kollock, 165 U. S. 533, 17 Sup. Ct. 446, 41 L. Ed. 813, as follows: 'We agrée 
that the courts of the United States, in determlnlng what constltutes an offense 
agalnst the United States, must resort to the sstatutes of the United States, en- 
acted in pursuance of the Constitution.' 

"A citizen desirlng to obey the laws would search the acts of Congress In 
vain to flnd that graziug sheep upon a forest reserve without the permit of 
the Secretary of Agriculture is a criminal offense. It has been suggested that 
the acts under whlch the indictment is drawn give notice that the Secretary 
may make rules and régulations, and that the search would not be complète 
and the Inquiry concluded untll it be ascertained whether he has made any 
rules and régulations, the violation of whlch It Is expressly declared shall be 
a criminal offense. But hère we are led back to the délégation of législative 
power. The rules prescrlbed by the heads of departments are not necessarily 
promulgated. Whlle they may be procured, they are not as easlly avallable 
as are the statutes of the United States ; nor does our System contemplate 
an examinatlon of those rules for the ascertalnment of that which may or 
may not be a crime, for the rlght to prohiblt a glven thlng under penalty be- 
longs to Congress alone. * * ♦ 

"In discusslng the statute, the Suprême Court laid down this wholesome 
doctrine: 'Much more does this principle apply to a case where it is sought 
substantially to prescrlbe a criminal offense by the régulation of a department. 
It Is a principle of criminal law that an offense which may be the subject of 
criminal procédure Is an act committed or omltted "in violation of a publie 
law, elther forbiddlng or commanding It." 4 American & Engllsh Encyclopedia 
of Law, 642; 4 Bl. Corn. 5. It would be a very dangerous principle to hold 
that a thlng prescrlbed by the Commissioner of Internai Revenue, as a need- 
ful régulation under the oleomargarine act, for carrylng it into effect, could be 
consldered as a thlng "required by law" In carrylng on or condueting of the 
business of a Wholesale dealer In oleomargarine, In such manner as to be- 
come a criminal offense punlshable under section 18 of the act. * * * It 
is necessary that a sufficlent statutory authority should exist for deelarlng 
any act or omission a criminal offense, and we do not thlnk that the statutory 
authority in the présent case is sufficlent.' 

"to like effect are United States v. Maid (D. C.) 116 Fed. 650, and United 
States V. Blasingame (D. C.) 116 Fed. 654. 

"Hâve we hère a case involvlng the délégation of législative power? That 
Congress Intended to punlsh by penalty made certain the violations of régula- 
tions made by the Secretary of Agriculture, and to déclare the same a criminal 
offense, is beyond controversy. But the grazing of stock upon the forest re- 
serves has not been prohlbited by any congressional act. The prohibition rests 
entirely upon régulations made by the Secretary. Régulation No. 9 prescrlbes, 
as we hâve seen, that ail persons before graziug sheep in a forest reserve must 
secure a permit, and any person responslble for grazing the same without a 
permit become.s a vlolator of the law; that is, whoever violâtes a rule pro- 
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mulgated by the Secretary violâtes a law passed by Congress. The évident 
embarrassment attending the maklng of régulation 9, in an attempt to brlng 
it wlthln the act of Cîongress, Is apparent by the language used. Clearly there 
was a keen appréciation of the necesslty of supplylng that whlch Congress had 
failed to enact, and this was attempted by the use of the vcords 'is liable to 
punishment for violation of the law.' At times the Une Is somevvhat indis- 
tinct between that whlch constitutes the délégation of législative power and 
the délégation of administrative authority. 

"This case does not fall withln the rule so well explalned and amplified by 
the authorlties that the executive branch of the government may make proper 
rules and régulations for carrylng Into effiect the législative will of Congress. 
The Président may be authorized to déclare by proclamation that a law shall 
go into effect upon the happening of a certain contingency. The Secretary of 
the Treasury may make rules and régulations for the enforcement of the 
revenue statutes and the like. So may the heads of ail the departments make 
llke régulations, but the authority to do so must be expressly delegated, and 
the law must be complète in Itself. The rules and régulations may only be 
prescribed for carrylng ont what Congress has expressly declared to be the 
law. Such powers do not pertaln to the législative f unctions, but are referable 
to administrative dutles. Congress cannot leave a statute to be enlarged 
upon either by the courts or the executive department. It cannot authorlze 
any other branch of the government to define that which Is purely législative, 
and that is purely législative which defines rights, permits thlngs to be done, 
or prohlbits the doing thereof. Certainly, hère, It is the Secretary of Agri- 
culture who has undertaben to enact this law. He It is who has deslgnated 
that whlch constitutes the crime. The thing prohibited, the thlng for which 
the party is to be punished, the act which is the offense, is prescribed by the 
Secretary, and not enacted by Congress. As we hâve seen, this cannot be 
done. 

"The objection to the indictment is the absence of a law deflning the act 
therein chargea as a crlmlnal offense. Upon that ground the demurrer must 
be sustained, and the défendant discharged." United States v. Matthews (D. 
C.) 146 Fed. 306, 308. 

See, also, United States v. Maid (D. C.) 116 Fed. 650, and United 
States V. Blasingame (D. C.) 116 Fed. 654. 

In the former of said cases, at page 653, it is said : 

"There Is another aspect of the case, however, which furnishes as strong 
an argument against plalntifC's contention as the one just consldered, and it is 
this: A department régulation may hâve the force of law in a civil suit to 
détermine property rights, as in Cosmos Exploration Cô. v. Gray Eagle OU 
Co., supra ([C. C] 104 Fed. 45; Id., 112 Fed. 4, 50 C. C. A. 79), and yet be Inef- 
fectuai as the basis of a crlmlnal prosecution. U. S. v. Eaton, supra. The Su- 
prême Court of the United States, In the case last clted, marks the distinction 
thus: 

" 'Régulations prescribed by the Président and by the heads of departments, 
under authority granted by Congress, may be régulations prescribed by law, 
so as to lawfuUy to support acts done under them and In aceordance wlth 
them, and may thus hâve, in a proper sensé, the force of law; but It does 
not follow that a thing required by them is a thing so required by law as to 
make the neglect to do this thing a crlmlnal offense in a citizen, where a 
statute does not distinctly make the neglèct in question a crlmlnal offense.' 

"The obvious ground of said distinction is that to make an act a crimlnal 
offense is essentlally an exercise of législative power, which cannot be dele- 
gated, while the prescriblng by the Président or head of a department, tbere- 
unto duly authorized, of a rule, without pénal sanctions, to carry into effect 
what Congress has enacted, althoagh such rule may be as efflcacious and bind- 
ing as though it were a public law, Is not a législative, but mlnlstërial func- 
tion." 

In the latter of said cases, United States v. Blasingame (D. C.) 116 
Fed. 654, the opinion is brief, and as follows: 
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"I am of opinion that tlie act (Act June 4, 1897, c. 2, 30 Stat. 11) ectitled 'An 
act malîing appropriations for sundry civil expenses of the government for 
the fiscal year ending June thirtieth, eighteen hundred and ninety-eight, and 
for otlier purposes,' in so far as it déclares to be a crime any violation of the 
rules and régulations thereafter to be made by the Secretary of the Interior 
for the protection of forest réservations, is In substance and efCect a délégation 
of législative power to an administrative oiflcer. While the Suprême Court 
of the United States, in Field v. Clark, 143 U. S. 649, 12 Sup. Ot. 495, 36 L. 
Ed. 294, and also in Re Kollock, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813, 
held that there was no unconstitutional délégation of power in elther case, yet, 
applying and observing hère the prlnciples and distinctions there enunclated 
and recognized, it is impossible to escape the conclusion which I hâve an- 
nounced. V. S. v. Eaton, 144 U. S. 677, 12 Sup. Gt 764, 36 L. Ed. 591, al- 
though not precisely like the case at bar, may also be aptly cited in support 
of said Conclusion. Olear statements and pertinent applications of the doc- 
trine announced by the Suprême Court of the United States in the two cases 
first above cited, that législative powèr can be exerclsed only by that branch 
of the government to vi^hlch the Constitution commits it, vrill be found in 
People V. Parks, 58 Cal. 624, Ex parte Cox, 63 Cal. 21, and Board of Harbor 
Com'rs V. Excelsior Eedwood Co., 88 Cal. 491, 26 Pae. 375, 22 Am. St. Bep. 
321." 

I have given to the extract quoted in plaintiffs' brief from an opin- 
ion by former Attorney General Griggs that respectful attention which 
the high character and distinguished ability of its writer, as well as 
the great office he then held, demands, and can but think that the 
quotation rests upon a superficial view of the subject. (For the fuU 
quotation see footnote at bottom of page.) It starts out with an as- 
sumption, which, to my mind, is manifestly erroneous, namely, that: 

"The statute proclaims the punishment for an offense which in gênerai 
terms is deflned by law, the régulation dealing only with a matter of détail 
and administration, necessary to carry into effect the object of the law." 

The statute — and I refer, of course, only to that provision now un- 
der considération — so far from proclaiming the punishment for an 
offense which in gênerai terms is defined by law, does not even pur- 

"But hère the statute proclaims the punishment for an offense which in 
gênerai terms is deflned by law, the régulation dealing only with a matter of 
détail and administration necessary to carry into effect the object of the law. 
The protection of the public forests is intrusted to the Secretary of the In- 
terior. Section 5388, Rev. St. (U. S. Comp. St. 1901, p. 3649), makes it an 
offense, punishable by fine and imprisonment, for any person wantonly to de- 
stroy any timber on a public réservation. In furtherance of this policy, the 
act of June 4, 1897, directs the Secretary to make provision for the protection 
of the forests and authorizes hlm to regulate the use and occupancy of the 
forest réservations and to préserve the forests thereon from destruction, mak- 
ing for such purpose appropriate rules and régulations. Any violation of 
such rules and régulations is, by the statute, made an offense, punishable as 
provided"in section 5388. * • * It seems to me Congre^s bas a right to do 
thig. Suppose Congress had provided that the occupation or use of a forest 
réservation by any person, without permission of the Secretary, should be a 
misdïîmeanor. Would this not be a valid exercise of législative power? The 
présent statute does no more. The régulation is reasonable and necessary. 
It restrains no one in the enjoyment of any natural or légal right. To use the 
language of Mr. Chief Justice Fuller, In Ee Kollock, 165 U. S. 526, 533, 17 Sup. 
Ot. 444, 446, 41 Ii. Ed. 813 : 'The régulation was in exécution of, or supple- 
mentary to, but not In conflict with, the law itsclf, and was specifically au- 
thbrized théreby in effectUation of the législation which created the offense.' " 
22 Opinions Attorneys General, 267. 
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port to punish a transgression of law, but the prescribed penalty is 
affixed to the violation of such rules as the Secretary in his discré- 
tion might subsequently make, and which in fact, as I hâve already 
indicated, were not made until nine years after the statute was en- 
acted. Again, the quotation: 

"Suijpose Congress had provlded that the occupation or use of a forest réser- 
vation by any person, without permission of the Secretary, should be a mls- 
demeauor, would this not be a valid exercise of législative power?" 

The answer to this question must be in the affirmative, because, in 
the case supposed, the statute is complète within itself. The législative 
power has been duly exercised in prescribing the act which constitutes 
the crime ; but, when the quotation goes on to add, "The présent stat- 
ute does no more," another erroneous postulate, as it seems to me, 
is assumed. Congress has nowhere declared that the grazing of sheep 
in a forest réservation without permission of the Secretary is a mis- 
demeanor, but the alleged crime results only from the joint opération 
of the statute and a rule subsequently made by the Secretary. With- 
out the rule there is nothing to which the penalty can attach, and, in 
order to charge the so-called crime, it is necessary, as has been done 
hère, to allège the promulgation and infraction of the rule, without 
which the statute is wholly devoid of force or efïect. 

The cases mainly relied on by the government are Dastervignes v. 
United States and Union Bridge Company v. United States, supra. 
In the former, as I hâve already shown, the penalty clause of the stat- 
ute was not before the court, and, besides, there are views expressed 
in the opinion utterly incompatible with the constitutionality of said 
clause, and that case, therefore, so far as applicable at ail, is against, 
rather than favorable to, the government's claim. In the other case. 
Union Bridge Company v. United States, the crime was fully defined, 
and the punishment fixed by the statute, and the duties devolved upon 
the Secretary of War were only administrative acts in aid of the 
exécution of the statute. In its opinion (at page 383 of 204 U. S., 
at page 372 of 27 Sup. Ct. [51 L. Ed. 523]), the court quotes ap- 
provingly from a prior décision, Field v. Clark, as follows : 

" 'He was the mère agent of the lawmaking department to ascertain and 
déclare the event upon which its expressed will was to take effect. It was a 
part of the law itself as it left the hands of Congress that the provisions, fuU 
and complète in themselves, permitting the free introduction of sugars, mo- 
lasses, coffee, tea, and hides, from partlcular countries, should be suspended 
in a given contlngency, and that In case of such suspensions certain duties 
should be imposed.' Again: 'The true distinction,' as Judge Kanney, speak- 
ing for the Suprême Court of Ohio, has well said, 'is between the déléga- 
tion of power to make the law, which necessarily involves a discrétion as to 
what It shall be, and conferring authority or discrétion as to its exécution, to 
be exercised under and in pursuance of the law.' The first canhot be done ; 
to the latter no valid objection can be made.' Cincinnati, Wilmington, etc., 
Railroad v. Commissloners, 1 Ohio St. 77." 

Again (at page 385 of 204 U. S., at page 374 of 37 Sup. Ct. [51 
L. Ed. 523]) the court says: 

"As appropriate to the object to be accomplished, as a means to an end 
within the power of the national government, Congress, in exécution of a de- 
clared policy, commltted to the Secretary of War the duty of ascertalnlng ail 
the facts essential in any inquiry whether partlcular bridges over the water- 
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ways of the TJnlted States were unreasonable obstructions to free navigation. 
Beygnd question, if It liad so elected, Oongress, in some effective mode and 
witliout preYiOus Investigation tlirongh éxèciitive offlcers, could liave determin- 
ed f or Itself, primarily, the fact wtietlier the bridge hete in question was an 
unreasonable: obstruction to navigation, and, if it was f ound to be of that 
character, could by direct législation hâve required the défendant to make such 
altérations of its bridge as were requisite for the protection of navigation and 
commerce oyer the waterveay In question. But investigations by Congress as 
to each particular bridge alleged to co'nstitute ati unreasonable obstruction 
to free navigation and direct législation covering each' case sépara tely would 
be • Impraeticable, in view of the vast and varied interests which require na- 
tional législation from tlme to tlme. By the statute in question Congress 
declared in effect that navigation shoUld be freed from unreasonable obstruc- 
tions arising from bridges of Insufflcient height, wldth of span, or other de- 
fects. It stopped, however, with this déclaration of a gênerai rule, and im- 
posed upon the Secretary of War the duty of ascertalning what particular 
cases came wlthlh the rule prescribed by Congress, as well as the duty of en- 
forcing the rule in siich. cases. In performing that duty the Secretary of 
War will only exécute the clearly expressed 'wlU of Congress, and will not, in 
any true sensé, exert législative or judicial power." 

There the crime was created— tliat is, it was defined and the pun- 
ishment aiïîxèd by the statute itself — and, as above stated, the duties 
which the statute devolved upon the Secretary of War were only in 
aid of its enforcement. 

If I am correct in the views which I hâve expressed of the Daster- 
vignes Case, then two of the other cases relied on by the government, 
United States v. DeGuierre (D. C.) 153 Fed. 568, and Dent v. United 
States, 8 Ariz. 413, 76 Pac. 455, are unfavorable to its contention, be- 
cause, in each, a contrary décision was overruled, solely on the au- 
thority and under a mistaken appréhension of the Dastervignes Case, 
ihdicating that both of said courts, if uncontroUed by the Dastervignes 
Case, would hold the statute void. On the first hearing in the latter 
case, Dent v. United States, 8 Ariz. 138, 146, 71 Pac. 920, 922, the 
opinion is elaborate, able, and convincing, and, with uncommon force 
and clearness, compressés into a single paragraph its unanswerable 
argument, as foUows: 

"We think the fatal defect of the act, so far as the question in the case 
at bar is concerned, is that unllmlted power is given thereby to the Secretary 
of the Interlor to détermine what Is and what is not a crime under the act. 
It is lef t to his discrétion to détermine the acts or omissions which shall ren- 
i\et ail persons amenaWe to the crlmlnal law. The act does not prohlbit the 
grazing of sheep on forest reserves, and there Is no statute which prohibits 
it. Whether or not in ail cases the authorlty ol the several heads of the de- 
partments of the fédéral govemmènt to make régulations for their respective 
depàrtments Is limited to the précise and Uteral terms of the acts of Con- 
gress applicable thereto, we think tnat, In so far as by such régulations an 
àct is deflned to be a crime which Is not so defined by any public law, and 
Which, without such fegulatlon,' would pot be a crime or punishable as such, 
it Is an exercise of lawmaklng power, vested by the Constitution, not In such 
officiai, but in Congress alohe, and as such is unconstitutional." 

In most, if not all,,Qf the cases relied upon by the government, the 
authority delegated was limited to the ascertainment of facts in par- 
ticular cases, and thèse were held to be administrative acts. In the 
case at bar, however, thfere is no prêteuse that the Secretary of Agri- 
culture has been charged with the duty, or has acted in the ascertain- 
ment of the facts bf particular cases, but what he has undertaken to- 
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do is to détermine and define a crime, which, according to ail the 
authorities, is a matter of législative discrétion. 

In United States v. Shannon (C. C.) 151 Fed. 863, 865, the court 
says: 

"Let us remember that we are not now dealing wlth a question of a régu- 
lation by the Secretary of the Interlor, which makes a violation thereof a 
crime. Were such the point of Inquiry, principles not necessarily hère ap- 
plicable would hâve to be discussed. United States v. Eaton, 144 U. S. 677, 
12 Sup. et. 764, 36 L. Ed. 591; United States v. Matthews (D. C.) 146 Fed. 
306. We can therefore eliminate any question of the liberty of tbe citizen, 
and proceed to inquire into the matter of the policy of the state concerning 
eattle growers, to ascertain the force of that policy in the présent instance." 

From this it appears that the court, in the last case, was careful to 
avoid any expression which might be applied to the question hère un- 
der considération. 

Plaintiff, in its brief, advances the proposition that "The govern- 
ment, in dealing with forest réservations, is acting not only in its 
sovereign capacity, but as a landed proprietor," and seeks to draw 
therefrom the inference, that trespasses upon such réservations be- 
come crimes without législation to that effect. This inference, to my 
mind, is obviously a non sequitur. The fact that the government may 
be endeavoring to protect its own lands in no way aflfects the vital 
principle of our Constitution, as it is distinctively called by the Su- 
prême Court, which forbids the délégation of législative power. 

In the clause quoted in plaintiff's brief with emphasis from Cam- 
field v. United States, 167 U. S. 518, 525, 17 Sup. Ct. 864, 867, 42 
ly. Ed. 260, "If the act be construed as applying only to fences ac- 
tually erected upon public lands, it is manifestly unnecessary, since 
the government as an ordinary proprietor would hâve the right to 
prosecute for such a trespass," the words "prosecute for such a tres- 
pass" manifestly refer to civil suits, such as the one then before the 
court. 

The government's contention on this branch of the case is fully met 
by the numerous Suprême Court décisions hereinbefore cited to the 
efifect that, under the fédéral System, there can be no crimes except 
such as are created — that is expressly defined and penaHzed — by an 
act of Congress. 

The demurrer to the indictment will be sustained. 
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SAME V. CROW et al. (two cases). 

(Circuit Court, N. D. West Virginia. May 3, 1909.) 

t. Removal of Causes (§ 52*)— Separable Controvebsy— Suit for Specific 
Performance. 

In a suit by a iiurchaser to enforee specific performance of a contract 
for the sale of land against the vendor and a grantee to whom he con- 
veyed the land subséquent to the contract with complalnant, but before 
it was recorded, there is a separate controversy with such grantee involv- 
ing his right to hold the land as against the complalnant, which gives 

•For other cases see same toplc & § ncmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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hlm the right to remore the cause where he is a nonresldent and the req- 
ulslte amount Is Involved. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. §§ 102, 
103, 105 ; Dec. Dig. § 52.» 

Separable controversy, see notes to RobWns v. Ellenbogen, 18 O. C. A. 
86; Mecke v. Valley town Minerai Co., 35 O. O. A. 155.] 

2. Vendos antj Pukohaser (§§■ 3, 57*)— Construction of Oonteact— Sale ob 
Option. 

A wrltlng signed by the owner of land only, by which he agreed to con- 
Tey a yeln of coal thereunder at a certain prlce per acre to be pald by a 
time etated, otherwise the agreement to be considered resclnded, and for 
which no considération was paid, is not a contract of sale but merely an 
option, or a continulng offler to sell, subject to withdrawal at any time 
before acceptance, and to be strictly construed, and of which, if accepted, 
time is of the essence. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §| 
S, 87 ; Dec. Dlg. ?■§ 3, 57.*] 

5. Vendob and Ptochaser (§ 214*)l_Option Contract— Assignabilitt. 

An option or offer to sell land given to a person, "his helrs and assigns," 
Is assignable by hlm, but Is not reassignable by the assignée. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. | 
443 ; Dec. Dig. § 214.»] 
4. Specifio Performance (| 17*)— Contbacts Enfoeceable—Mutuality— Op- 
tions. 

To entltle an assignée of a contract glvlng his assigner an option to 
purchase real estate to enforce spécifie performance of the same, the of- 
fer must hâve been accepted within the time limlted therein, and he must 
bave succeeded to the entlre Interest of the assigner and be In such 
position that spécifie performance could be enforced against hlm. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dlg. § 39% ; 
Dec. Dig. I 17.*] 

a. Specifio Performance (§ 17*)— Option to Purchase Real Estate— Right 
OF Assignée. 

Défendants, wlthout any considération pald, gave written options to 
purchase a vein of coal under their lands until a stated time to a person 
and his heir and assigns. Before the options expired he asslgned the 
same to two Individuals jointly, one of whom, slgning himself as treas- 
urer of a coal company, sèrved notices on défendants that "we, the un- 
dersigned," accepted the offers, and made to each a small payment, for 
which he took a receipt running to hlm as such treasurer. At that time 
there was no such company In légal existence, but long after the option 
had expired a corporation by that name was organized, to which the as- 
signées asslgned the contracts and which thereafter demanded perform- 
ance. Held, that such corporation acquired no rights which entltled It to 
enforce spécifie perfonnance, because, flrst, there was no attempted ac- 
ceptance by the assignées nor by any one against whom défendants could 
hâve enforced such performance, and, second, the assignées had no right 
which they could assign. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dlg. | 
S9V2 ; Dec. Dig. § 17.*] 

6. Lis Pendens (§ 11*)— Bona Fidb Purchaser- Protection Against Pbiob 

CoNïEACT OF Sale. 

Under the law of West Virginia as establlshed by statute and décision, 
an appeal from a circuit court to the Suprême Court of Appeals is the 
beginning of a^ew, and not a continuation of the pld, suit, and one who, 
after final decree of a circuit court dismissing a biU for spécifie perform- 
ance of a contract to sell land and before an appeal Is taken, purchases 
the property In good faith, wlU be protected in such purchase although 

'For otli«T cases see same topie & l nvmbbb la Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 



WHEELINQ CEEEK QAS COAL & COKE CO. V. ELDER. 217 

an aiipeal is afterward taken on which the decree is reversed, and the 
fact that he Imd knowledge of the suit or even covenanted to protect the 
vendor against loss or damage by reason thereof is Immaterial. 

[Ed. Note. — For other cases, see Lis Pendens, Cent. Dig. § 30; Dec. 
Dig. § 11.*] 

In Equity. On demurrers to amended bills. 

In August, 1899, Slaggers procured from the farm owners contracts toueh- 
î.ng aliout 1,500 acres of the Pittsburg or River seam of coal with mining 
rights in Marshall county, \Y. Va. In thèse writings the same form was used 
in ail, and they are practically Identical, except as to nanies and descriptions 
of the lands. The malerial part of theni is that the landowners "agrée to 
Bell and convey to H. C. Staggers, party of the second part, his heirs and as- 
signs, ail the coal of Pittsburg or River vein" in and under the lands set forth 
and described, "with the right to mine and remove ail and every part of the 
same" uuder conditions prescribed, "for whlch the party of the second part, 
heirs or assigns, shall pay six dollars per acre, * * * one-third when deed 
is slgned, sealed and delivered, the remainder in two equal annual install- 
ments thereafter." It is further provided, "a gênerai warranty deed, clear 
of ail incumbrances, to be made to the said party of the second part, his heirs 
and assigns, when the flrst payment is made (party of the flrst part to fur- 
nish complète abs tract of title) and others are secured by deed of trust mort- 
gage on said property hereby sold. It is expressly understood and agreed 
that if the flrst payment aforesald is not made on the 30th day of November, 
A. D. 1899, or as soon thereafter as the title shall be examined and accepted 
by the party of the second part, or his heirs or assigns, this agreement shall 
be considered as rescinded, and neither party shall be bound thereby." No 
considération was paid at the time to the landowners for the exécution of 
thèse writings, nor did Staggers himself sign them. On October 24, 1899, Stag- 
gers asslgned ail his right, title, and interest in thèse contracts to D. H. and 
S. H. Pearsall, having done nothing toward compliance with them. On No- 
vember 22, 1899, "D. H. Pearsall, Treas. Wheellng Creek Gas Coal and Coke 
Company," served notices on the landowners that "we, the undersigned, 
hereby accept your offier for the sale of your coal underlying your farm 
* * * according to the options made to H. C. Staggers, on the date of Au- 
gust 17th, 1899. subject to examinations and approval of the titles thereto, with 
complète abstract of title." On the same day service of notice was accepted 
by, and a sniall sum varying from $5 to $20 was paid to, each landowner and 
a receipt taken as follows: "Ueceived of D. H. Pearsall, Treasurer of the 
VVheeling Creek Gas Coal and Coke Company * * * as part purchase 
money on the within tract of coal." At May rules, 1901, the Wheeling Gas 
Coal & Coke Company filed its blUs against a number of the landowners, 
one against each. but in each one the allégations are practically the same, set- 
ting forth the faets as above in détail, and aileging that "before the 30th day 
of November, 1899, the said D. H. and S. H. Pearsall proceed(ed) to accept 
the terms and conditions of said options, and notiiied the said * * * to 
prépare abstracts and deeds" for the coal ; "that at the tlme of said notice 
the said D. H. Pearsall and S. II. Pearsall held. the said options for and as 
agents of the plaintiff, the Wheeling Gas Coal & Coke Company, and the 
said notice and acceptance was in fact and in truth for the said Wheeling 
Creek Gas Coal & Coke Company. That a contract and understanding existed 
at that time by which the said options, contracts, and ail matters pertainlng 
to the sale of said Pittsburg or River vein of coal underlying the said tracts 
of lands were the property of the said Wheeling Creek Gas Coal & Coke Com- 
pany. That on the 26th day of Aprll, A. D. 1901, in acoordance with a pre- 
vious contract, the said options and contracts were duly asslgned to the said 
plaintiff, by virtue of which said assignment this plaintiff became and is 
now fully substituted to ail the rights and beneflts under the said option and 
contract that the said H. C. Staggers and the said D. H. and S. H. Pearsall 
were entitled at any time." Refusai on the part of the landowner to coui- 
ply with the contract, to accept the money, or exécute the deed for the coal is 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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then charged and spécifie performance Is prayed. As stated, both the facts and 
the pleadlngs are substantlally the same in ail the cases. Quotations ha^e 
been made above from the pleadings In the flrst or Elder Case, and future 
références In thls statement wlU be made from it. Thls original bill was re- 
manded to rules, and a flrst amended bill was flled at September rules, 1901. 
This amended bill Is almost in hœc verba that of the original eue, except it 
makes the wife of the landowner a party défendant, charges the option to 
Staggers to bave been made by the husband and wife, charges default and re- 
fusai in exécution on both, and files copy of the assignment under date of 
April 26, 1901, of the Pearsalls to the plaintifC company, a corporation under 
the laws of West Virginia. 

To this bill written demurrer was flled by the landowner, alleging the bill 
to show on Its face a noncompliance with the conditions of the option within 
the time requlred. That it appears from the face of the bill that plaintifC com- 
pany had no Interest in the contract prlor to April 26, 1901, by whlch time the 
contract was forfeited and void. That a deed exhibited with the bill sbowed 
the Pearsalls had only an undivlded eighth interest in the option, and the 
balance of interest belonged to persons not made parties. Thls demurrer 
was sustained by the state court, and a second amended bill was filed. Thls 
second amended blU allèges the plaintlfl! to be a corporation under the laws 
of the State of West Virginia, and, after repeating the allégations of the 
two flrst bills as to the option glven Staggers and hls assignment thereof to 
the Pearsalls, allèges that at the time of thls assignment the Pearsalls had 
been cominissloned by a number of persons named to purchase a suitable coal 
field, and that the assignment takén by the Pearsalls was for the benefit of 
themselves and thèse associâtes; that on November 7, 1899, the Pearsalls 
and thelr associâtes met and ratified the taklng of the assignment of the op- 
tion, organized themselves into a company or association by the name of tlie 
Wheeling Creçk Gas Coal & Coke Company, agreed to be ineorporated under this 
name and to act under thls name until ineorporated ; that at thls meeting S. 
H. Pearsall was elected président, D. H. Pearsall treasurer, and T. H. Patton 
secretary, and the affaira of such association were conducted by such ofHcers 
untll the company was ineorporated on January 9, 1901, whereupon ou April 
26, 1901, the Pearsalls asslgned to It the options. It is further alleged that 
the association and the landowner agreed at the time the notice was accepted 
and the small sum was paid that the association and landowner would join 
together wIth other interested owners in employing an attomey to make ab- 
stracts of tltles and prépare deeds, and did employ attomeys for thls purpose ; 
that no further payment of purchase money was to be requlred until thèse 
abstracts were made ; that defects in title were found and corrected, but when 
the company sougbt to pay the money and perform the contract the landown- 
er ref used on hls part to coïnply. Spécifie performance is again prayed. To 
this second amended bill written demurrer was eutered based on the same 
grounds as the former one, and, in additioH théreto, alleging the notice served 
on the défendants not to be in accordanoe with the option, and that acceptance 
of the option was made upon condition the défendants surveyed the lands, a 
condition not requlred by the contracts ; that the bill seeks to set up verbal 
contraets, indeflnite and uncertain, relating to the sale of real estate, and 
therefore void under the stfetute of frauds. On April 18, 1902, the circuit 
court of Marshall county sustained this demurrer to the second amended bill, 
and, the plaintifC not seeking further to amend, dlsmissed the several causes 
with costs. No suspension bî thèse decrees was asked for, but an appeal was 
Bubsequeutly taken to the Suprême Court of Appeals of the state in the El- 
der Case, and the decree In that case, by that court, was on Deeember 5, 1903, 
reversed, the deniurrer to the second amended bill was overruled, and the 
cause remanded with direction to require further amendment by making 
Staggers, the Pearsalls, and their associâtes parties. After the final decrees 
dismissing the bills In the lower court and before appeal taken, the landowners 
sold and by deeds conveyed their coal to the défendant Joslah V. Thompson 
and 13 others. Thèse deeds were duly admitted to record. Thèse conveyances 
were made on July 11, 1902, and it was not until October 7, 1902, that the 
appeal was taken in the Elder Case. As stated, no appeal in the other cases 
was taken to the decrees of April 18, 1902, dismissing the causes, but after 
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the reversai in the Elder Case on February 12, 1004, an order was eutered in 
each, by consent, settlng aside such final decrees and overruling the demurrers 
in each to the bills. 

On March 26, 10O4, the plaintifC flled its third amended bill against the 
original landowners aud wives, Staggers, the Pearsalls and their associâtes, 
iiiid the défendant Josiah V. Thompson and his 13 associâtes reiterating in 
irrcat détail the allégations and statement of tacts set forth in its former 
iiills, the sale to Thompson and associâtes, and praying that the landowners be 
lequired to specitically perform the option contracts, and to this end that 
their deeds to Thompson and associâtes he set àslde and canceled. 

Thompson and associâtes on April 9, 1904, filed their pétition, as nonresi- 
dents of the state and claiming a separable controversy, for removal to this 
court, and by regular order entered by the circuit court of Marshall county 
ail three of the causes hâve been so renioved. In this court the défendants 
Thompson and associâtes hâve flled in each case their combined demurrer and 
joint answer, in which they rely upon the grounds of demurrer theretofore re- 
lied upon in the state court, and for answer deny many of the allégations of 
the bill, aud set up and rely upon their purchase of the coal and the convey- 
ànce thereof to them after the final decree by the state circuit court and be- 
fore appeal therefrom was taken. 

J. B. Sommerville, for plaintiflf. 

Wm. H. Hearne and Riley & Ritz, for défendants, 

DAYTON, District Judge (after stating the facts as above). Were 
thèse causes properly removable to this court? I think so. The facts 
are very similar to those involved in Elkins v. Howell (C. C.) 140 
Fed. 157, where, after careful considération of the question, I held 
that: 

"In a suit by a purchaser to enforce spécifie performance of a eontract for 
the sale.of lands against the vendor and grantees, to whom he conveyed the 
land subséquent to the eontract with complainant, but before it was recorded, 
there is a separate controversy with such grantees, involving their right to 
hold the land as against the complainant, which gives them the right to re- 
move the cause, where they are nonresidents and the requisite amount is 
involved." 

This being so, and the causes being properly hère for détermination, 
I think it necessary at the outset to détermine the character and scope 
of the original eontract entered into between Staggers and the land- 
owner — whether it be a eontract of sale conditional, or an option to 
buy only — for the principles to govern in each contingency are ma- 
terially différent. In attempting to détermine this, I am confronted 
with a direct conflict of authority, either one of which, in the ab- 
sence of the other, would be binding upon me in the premises. The 
Suprême Court of Appeals of this state in the appeal in the Elder 
Case (Cas Co. v. Elder. 54 W. Va. 335, 46 S. E. 357) has construed 
this eontract, the notice and acceptance, "not as options, but as actual 
sale, and the présence of a subséquent condition of defeasance does 
not make them options or any the less contracts of sale. Monongah 
V. Fleming, 43 W. Va. 538, 26 S. E. 201. Viewed as such, no ac- 
ceptance was necessary." On the other hand, the Circuit Court of 
Appeals for this Fourth Circuit in Standiford v. Thompson, 135 Fed. 
991, 68 C. C. A. 425, in construing a eontract arising in the same neigh- 
borhood, doubtless using the same printed form and in the exact 
words, except names, dates, and descriptions, has held it to be only 
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an option, in which time would be held to be of the essence and strict 
compliance would be required. The Elder Case was decided by the 
State court in December, 1903 ; the Standiford Case by the fédéral 
court in February, 1905. I hâve determined to adopt the construc- 
tion held in the Standiford Case, for four reasons: First, because I 
regard it as paramount in its binding force upon me as a subordinate 
fédéral judge; second, because it is the latest décision of the matter; 
third, because my personal judgment is in entire accord with the rea- 
soning of Judge Brawley, and in distinct opposition to that of Judge 
Brannon as set forth in their respective opinions; and, fourth, be- 
cause I further think the Suprême Court of Appeals in cases subsé- 
quent to the Elder One hâve in principle overruled it. In the Elder 
Case Staggers is held to hâve secured by this paper an estate by pur- 
chase in thèse coal lands, notwithstanding he never signed it, never 
paid a copper considération for it, never attempted personally to com- 
ply with it in any single particular, never recorded it, and assigned 
it for a considération of $1. By its express terms it lacked mutuality. 
The landowner had no right under it to enforce spécifie performance 
against him; it was wholly dépendent upon his own will and pleasure 
whether he would comply or not, and he was given by its terms from 
August until the last day of November to make up his mind. In a 
more récent case, that of Rease v. Kittle, 56 W. Va. 369, 49 S. E. 
150, where a much stronger contract of like character — stronger in 
that a valuable considération for it is acknowledged in it — it is held : 

"A contract In writlng by which one party, for a valuable considération, 
agrées to sell and convey to the other a tract of land for a specifled price 
wlthin a certain time thereafter, the whole amount of the purchase money to 
be paid In cash withln such time, and, on fallure to faite and pay for the land 
vviChin the time stipulated, the contract to be vold, is a contlnuing ofïer to sell, 
and not revocable withln the time Umlted." 

And in Tibbs v. Zirkle, 55 W. Va. 49, 46 S. E. 701, 104 Am. St. 
Rep. 977, also decided since the Elder Case, it is held: 

"An option given for a valuable money considération cannot be revoljed un- 
til the time llmit tlierein bas explred. If such option is wlthout considération, 
it may be withdrawn or revoked at any time bef ore acceptance." 

In considering the contract involved in Rease v. Kittle, supra, where 
Howell, in considération of $1 paid, was to hâve the right to pur- 
chase Kittle's land at a fixed price per acre, and in case Howell failed 
to pay the balance of purchase money before the expiration of five 
years from date, then the contract to be void, Poffenbarger, J., says : 

"A peeullarity of thèse two contraets is that in no event could the optionor 
hâve any remedy against the optionee. He could not sue wlthin the time Umlt- 
ed for performance, for ail that time was accorded to the optionee in which 
to perform or not as he mlght elect. The contract provlded that, upon the ex- 
piration of that time, It should be null and void, so that iielther party could 
then bave any remedy against the other. That is one of the peculiarities of 
the contract In this case. There was no time when Kittle could sue Howell. 
He could not sue wlthin the flve years nor after the expiration of that period. 
However, there Is mutuality in the contract, for a considération bas been paid, 
although it Is Insignificant In amount," and because of the payment of the 
dollar considération, and It alone, conclusions are reached that, whlle the 
contract Is enforceable "before payment or tender of the purchase money with- 
ln the time stipulated, such contract does not vest in the person to whom the 
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o£fer ot sale is made any title to the land, eitlier légal or équitable, and his 
assignment of his rights uuder the contract passes no title to the assignée." 

How can such rulings be reconciled with those maintained before 
time in the Elder Case, by the same court, where the contract did not 
hâve the dollar considération to stand upon? In this more récent 
case the décision in the Elder one is in no way sought to be distin- 
guished; it is not referred to. The conclusion is inévitable that, by 
this common but unfortunate method of ignoring cases in which the 
same court has found itself on the wrong track, it avoided the em- 
barrassment of direct acknowledgment of the fact. 

Thèse latter rulings of the Suprême Court of Appeals of West 
Virginia are, in my judgment, in full accord with the clear and irré- 
futable reasoning of judge Brawley in Standiford v. Thompson, supra, 
whereby this contract is held to not be a contract of sale of the coal 
land upon a condition subséquent, vesting a title in the land at once 
in the purchaser, subject to be defeated on the nonpayment of the 
money upon the day specified, but an option, "an unaccepted ofifer 
to sell," without considération, and therefore, under the rulings in 
Rease v. Kittle and Tibbs v. Zirkle, subject to withdrawal at any time 
before acceptance. If not withdrawn and acceptance of and compli- 
ance with it is undertaken, time becomes of the essence, and the com- 
pliance must be strictly in accord with its terms and conditions. 

If it be made to the optionor alone, it is not subject of assignment, 
as held in Rease v. Kittle, supra. If to the optionor, "his heirs or 
assigns," it is subject of assignment, but an assignée can occupy no 
better position thereby than that of the original optionor. Such as- 
signée must be entitled in his own right to the whole of the option 
contract, not a part of it. He must be in a position to be required to 
specifically perform after acceptance, as well as to require spécifie 
performance on his part. Such assignée must be a légal entity at the 
time, either as person, partnership, or corporation. As well said, too, 
by Judge Brawley in the Standiford Case : 

"If the subject of the contract is one llliely to be of greater or less value, 
according to the effluxion of time, and a definite time is fixed therein for its 
performance, there is a necessary Implication that time was the essence of the 
contract relating to it. As said by the court in Waterman v. Banks. 144 U. S. 
403, 12 Sup. et. 64C. 36 L. Ed. 479: 'This principle is peculiarly ' applicable 
where the property is of such character that it will liltely undergo sudden, 
fréquent, or great fluctuations in value. In respect to minerai property, it has 
been said that it requires, and of ail properties, perhaps, the most requires, the 
parties interested in it to be vigilant and active in asserting their rights.' " 

Viewed in the light of thèse principles, it is clear that this writing 
to Staggers was an offer to sell to him this coal land until November 
30, 1899, unless withdrawn before that time by the landowner; that, 
being given to him "and his assigns," he could transfer his right, 
such as it was, to an assignée; that he did assign such right to D. 
H. and S. H. Pearsall jointly, who did not, holding such right, at- 
tempt to accept the offer as such assignées within the time limit, but 
"D. H. Pearsall, Treas. Wheeling Creek Cas Coal and Coke Com- 
pany," did eight days before its expiration, attempt to accept such of- 
fer; that such Wheeling Creek Gas Coal & Coke Company at that 
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time had no existence either as a person, firm, or corporation, and no 
assignment to it at the time could hâve been legally made by the 
Pearsalls, if it had had entity, because the assignment of Staggers 
of itto them was to them alone, and not to them "and their assigns." 
They alone as individuals could accept the off er under the ruiing in 
Rease v. Kittle. They made no attempt to accept it. The attempted 
acceptance of it on behalf of the Wheeling Creek Gas Coal & Coke 
Company was wholly abortive, because, first, it had no right to accept, 
having no assignment until Âpril 26, 1901, after its incorporation; 
and, second, the Pearsalls had no right to assign the offer to it or 
any one else under the terms of the assignment under which they 
held. But it is said the Pearsalls were acting for and on behalf of 
an association of individuals at the time known as the "Wheeling 
Creek Gas Coal & Coke Company," who had agreed to purchase this 
coal. Np such agreement in writing is shown, and in my judgment 
the allégations of the bill clearly show that no such agency existed 
whereby thèse Pearsalls could hâve bound the individual members of 
this "association" in a purchase of this realty from the landowner in 
a way tp defeat the statute.of frauda. At most, as shown by the sub- 
séquent act of incorporation, thèse individuals had agreed to take 
stock in the corporation tp be chartered in futuro. 

But if ail this were not true, there is another reason why thèse bills 
cannot be maintained. Final decrees, dismissing thèse causes, were 
entered on April 18, 1903. On July 11, 1903, Thompson and his 
associâtes purchased thèse coal lands from thèse landowners, paying a 
cash considération, incidentally twice as large as that provided to be 
paid them tindèr the Staggers option. Not until October 7, 1903, was 
an appeal talçen in the Elder Case. No stay to thèse final decrees was 
asked or given. They were final in the full sensé of the word, at 
least from April to October, during which time Thompson and his 
associâtes purchased, paid for, and took and recorded deeds to the 
lands. The Suprême Court of West Virginia in Wingfield v. Neall, 
Trustée, 60 W, Va. 106, 54 S. E. 47, 10 h. R. A. (N. S.) 443, 116 
Am. St. Rep. 883, has held that the rule of "the civil law and equity 
jurisprudence that the object of an appeal was to take the whole case 
to the higher tribunal, there to be tried and determined de novo upon 
the issues between the parties, as though the cause had originated in 
the appellate court," has been abrogated by statute in this state, and 
now an appeal from the circuit to the suprême court of appeals is 
the beginning of a new, and not a continuation of an old, suit. There- 
fore "one who, after final decree and termination of the suit, and 
before an appeal is obtained, purchases, in good faith, property which 
is the subject of the litigation, will be protected in such purchase." 
This establishes a rule of property in this state by its court of last 
resort, and therefore should be followed by the fédéral courts. The 
f âct that in thè deeds taken by Thompson and his associâtes there is 
charged to be an agreement that they would "assume the conduct, 
management ând resuit of a suit of Wheeling Creek Coal & Coke 
Company against first party (landowner) in the circuit court of Mar- 
shall (iounty, and to indemnify and save harmless the first party from 
any loss or damage in case said suit may be decided against them," 
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does not affect the force of this décision in this case. In the Wing- 
field Case it was charged the purchaser between final decree and ap- 
peal had notice of the Htigation, but such knowledge was held im- 
material. Hère such covenant possibly should be held mère sur- 
plusage, for the suit in the circuit court of Marshall county was at 
the time ended. At most it can be construed only as an agreement 
to indemnify the landowner in any action at law brought by the 
company against him for breach of his contract. It cannot afifect the 
title of Thompson and his associâtes to the coal land, or authorize the 
cancellation of their deed therefor as prayed for. Nor does the fact 
that after the reversai of the final decree in the Elder Case the then 
parties to the other causes consented to the entry of orders therein 
whereby thèse final decrees were "set aside and held for naught" 
change the situation as to Thompson and his associâtes in regard to 
the coal lands involved in thèse causes. This for the simple reason 
that thèse consent decrees were not entered until February, 1904, 
nearly two years after they had purchased, taken, and recorded deeds, 
during which time the final decrees were in force. Thèse consent 
orders setting aside thèse final decrees were made, so far as appears, 
without their knowledge, and certainly when they were not parties and 
therefore in no way bound thereby. 

Spécifie performance is not a matter of right, but is one of sound 
discrétion, controlled by established principles of equity, and will be 
granted or withheld by the court upon considération of ail the cir- 
cumstances of each particular case. 7 Words & Phrases, 6605. 

Thèse cases seem to me to be very clear ones where such discré- 
tion should not be exercised, and the causes must be dismissed, with 
costs. 



POTTER V. SELWYN & CO. 
(Circuit Court, S. D. New York. April 30, 1909.) 

CSOUBTS (§ 508*)— FEDERAL AND STATE COURTS— PbIOEITT OF JUEISDICTION— IN- 
JUNCTION BY FEDERAL COUBT TO ReSTRAIN PeOCBEDINGS IN StATE CoUET. 

A fédéral court cannot grant an injunction to restrain proceedlngs in a 
State c-ourt. unless necesisary for tlie exercise of its own jurisdiction, pre- 
viously obtained. 

[Ed. Note. — For other cases, see Courts. Cent. Dig. §§• 1418-1430; Dec. 
Big. § 508.* 

Enjoinlng proceedlngs in state courts, see notes to Garner v. Second Nat. 
Bank, 16 0. C. A. 90; Central Trust Co. v. Grantham, 27 0. O. A. 575; 
Oopeland v. Bruning, 6.3 0. C. A. 437.] 

In Equity. On application for injunction. 

Louis Stechler, for complainant. 
Dittenhoefer, Gerber & James, for défendant. 

NOYES, Circuit Judge. The case presented upon the briefs and 
arguments is quite a différent one from that shown in the pleadings. 
The action is described in the briefs as a suit for a gênerai accounting 

•For other oases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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between the parties, and as necessarily involving the détermination of 
their rights and obligations under certain contracts relating to the 
plays called "The Queen of the Moulin Rouge," "The Girl from Rec- 
tors'," "The Honor of the Family," and others. But the only prayer 
for relief in the bill of complaint, relating in any way to an accounting, 
is as follows : 

"That the défendants may be compelled under the direction of this court to 
account and pay over to your orator ail royalties for the use heretofore of the 
said play, and that your orator may hâve judgment of such sum as may, upou 
such accounting, be found to be due to him from the said défendants." 

The phrase "said play," in this prayer, evidently refers to the play 
there last mentioned, "The Queen of the Moulin Rouge." But, even 
if it be se broadly construed as to refer to ail the plays mentioned in 
the bill, a mère accounting for the royalties due from the défendants 
to the plaintiiï as prayed for in the bill does net involve the subject- 
matter of the action in the Municipal Court which the plaintiff seéks 
to restrain. In that action the présent défendants sue the plaintifï 
for moneys retained in violation of a contract assigning royalties from 
the play "The Honor of the Family." But the amount which the 
plaintiff retains under this particular contract is not necessarily con- 
nected with nor dépendent upon the amount which the défendants owe 
the plaintiff for royalties under other contracts. The plaintifï in his 
prayer demands only a one-sided and limited accounting. The prose- 
cUtion of the action in the state court cannot impede his obtaining 
in this court ail the relief which he prays for. 

But the power of this court to enjoin proceedings in state courts 
exists only when it is necessary for the exercise of jurisdiction previ- 
ously obtained. Assuming, then, but not deciding, that, if the bill pray- 
ed for a mutual and gênerai accounting, this court would hâve the right 
to enjoin the proceedings in the Municipal Court, it is sufficient to 
say that no case is presented calling for the exercise of such power. 

The application for an injunction restraining the proceedings in 
the Municipal Court is denied. An prder may be entered accordingly. 
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RAILROAD COMMISSION OF ALABAMA et al. V. CENTRAL OP 
GEORGIA RY. CO. 

(Circuit Court of Appeals, Flfth Circuit. April 6, 1909. Rehearing Denied 

April 19, 1909.) 

Nos. 1857-1862. 

1. Caeriees (§ 18*)— Suit to Restkain Enfobcement of Statute ReqtJi.atino 

Rates— Peeliminaby Injunction. 

A preliminary lujunction is net a matter of strict right, and It Is often 
the duty of a court to refuse such an Injunction where it Is doubtful what 
upon the final hearlng may be aseertained to be the real facts in the 
case, and where the rights of the complainants are such that they wlU 
BufiCer no more injury If they flnally succeed than would be Inflicted upon 
the défendants if unjustly enjoined. Especlally Is this true where It Is 
sought to enjoin the opération of a state law flxing railroad rates alleged 
to be conflscatory but which has not yet gone Into effect, when It is prob- 
able that a practical test of the law wlll be requlred to ascertaln the 
truth, and In suça case an Injunction should not be granted on ex parte 
affldavits alone merely stating opinions. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 18.*] 

2. Oaebiers (I 18*)— Suit to Resteain Enfobcement ojf Statdte REauLATiNÇ 

Rates— Pkeliminaby Injunction. 

In a suit by railroad companies to enjoin the enforcement of rates flxed 
by a State law as conflscatory, the fact that bonds may be requlred from 
complainants for the protection of passengers and shlppers agalnst losa 
from overcharges if the law shall be flnally held valid is not a sufflclent 
ground for grantlng preliminary ihjunctlons, It being évident that such 
bonds would not praetically glve adéquate protection to many of such 
passengers and shlppers, where the amount Involved was small. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 18.*] 

3. Injunction (§ 137*) — Peeliminabt Injunction — GEouNDs—RESPEAiNiNa 

Enfoecbment or Statute. 

The public has an interest in the enforcement of every law untll it Is 
repea^ed or judicially annulled, which should be taken into considération 
before grantlng a preliminary injunction restralning its enforcement 
where questions of fact are Involved. 

[Ed. Note.— For other cases, see Injunction, Dec. Dlg. § 137.*] 

4. Appeal and Eeeoe (§ 954*) — Review— Oedee GeantInq Peeliminabt In- 

junction. 

On appeals from orders grantlng preliminary Injunctlons restralning the 
puttlng into effect of railroad rate statutes which are prima facie valid, 
thelr Invalldity dependlng on fticts to be proved, the effect of such in- 
junctlons being to prevent a practical test of the law before the final hear- 
lng, it Is the duty of the appellate court to examine the whole case on 
the law and the facts, regardless of the usual rule as to the weight to be 
given to the décision of the court below in matters Involving the exercise 
of discrétion. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dlg. §S 3818- 
3821 ; Dec. Dig. § 954.*] 

5. Constitution AL Law (§ 62*)— Délégation or Législative Poweb to Fix 

Rates— Validity of Statute. 

The provision of the Alabama railroad rate statute of August 9, 1907 
(Gen. Acts Ala. 1907, p. 711), authorlzing the State Railroad Commission 
to change rates fixed by statute from time to time as conditions may In 
its judgment render it expédient or proper to do so, Is not void as an at- 

•For otber cases eee same topic & i nuiibeb In Dec. & Am. Digs. 1907 to ôate, & Rep'r Indexe* 
170 F.— 15 



226 170 FEDERAL BBPORTEB. 

tempted délégation of législative power In violation of section 243 of the 
State Constitution! oï 1901, wMch confers power to regulate rates on the 
Législature. 

[Ed. Note. — For other cases, see Oonstltutlonal Law, Cent. Dlg. K 94-t 
102; Dec. Dlg. § 62.»] 

<J. Statutes (5 64*)— Validitt— Effeot oi; Ietvalid Provisions. 

The valldity of state statutes regulatlng railroad rates Is not dépend- 
ent on the question of the valldity of provisions Imposlng penaltles for 
thelr violation, where such provisions are not a necessary and Inséparable 
part of the açts. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. §g 58-66, 195: Dec. 
Dlg. § e4.*] 

t»ârdee. Circuit Judge, dlssentlng, 

Appçals from the Circuit Court of the United States ïor the Mid- 
dle District of Alabama,. 

Bill against the Railroad Commission of Alabama and another by 
the Central of Georgià Railway Company. With this were heard bills 
against , the Railroad Commission of Alabama and another by the 
Central Trust Company of New York, by the Western Railway of 
Alabama, by the SôUth & North Alabama Railroad Company, by the 
Nashville, Ghattanooga ,& St. Louis Railway, and by the Louisville 
& Nashville Railroad Company. 

For opinion below; see 161 Fed. 925. 

The bills m thèse cases virere flled to enjoln the enforcement of certain pas- 
senger and freight rates statutes of the state of Alabama, upon the clalm that 
théy were conflscatory in thelr eflect upon the property of the complalnant 
railroad companles. 

In ail tie cases, except that of the Central Trust Company of New Tork, 
original bills were flled in the United States Circuit Court at Montgomery, In 
the latter part of March, 1907, against the three members of the Railroad Com- 
mission of Alabama, and also against A. M. Garber, Attbrney General of the 
State of Alabama. The bUl of the Central Trust Company was flled on De- 
cember 3, 1907, at or about the same tlme that the other complalnant railroad 
companles flled thelr supplemental bUls. In the original bills of the railroad 
companles, they assalled certain législation enacted at the regular session of 
the Législature of Alabama In 1907, and the supplemenal bills and the original 
bill of the Central Trust Company also assalled certain législation of the 
spécial Session of the Législature of Alabama held in November, 1907. The 
Central Trust Company assalled also the passenger rate acts of the regular 
sessloii'bf 1907. 

The législation enacted at the regular session, and assalled by the original 
bill, is as foUows: 

(1) An act approved February 14, 1907, establlshlng for steam railroads in 
the State engàged in carrying passengers a charge not exceedlng 2% cents per 
mile per passenger for carrying any passenger from one point to another in 
Alabama, Gen. Acts Ala. 1907i p. 104. 

(2) An act approved March 2, 1907, which classifled certain articles, and al- 
so classlfled the railroads, and which flxed the maximum rate to be charged 
by railroads in the state of Alabama for the transportatlon, originatlng and 
terminating in the state, of said articles, 110 in number, and which is known 
as the "110 Commodlty Act." Gèn. Acts Ala. 1907, p. 209. This act was re- 
pealed at the spécial session of November, 1907. 

(3) An act, approved February 9, 1907, known as the "Maximum Rate Bill," 
which made the railroad freight rates In force January 1, 1907, for transporta- 
tlon originatlng and terminating withln the state, the maximum rates. Gen. 
Acts Ala. 1907, p. 80. 

•For Qtlier cases »ee aame topic & { NViSMsa In Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexe* 
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On Àugust 9, 1907, the législature, by statute then approved, authorized 
the Eailroad Commission to eliange any classification of railroad, or of any 
articles of freiglit, or any maximum rates or cliarges, for tlie transportation 
of passengers or freigtit over any railroad in this state which hâve been or 
may hereafter be prescribed by statute, or any prevailing rates or charges for 
sueh transportation which hâve been or may hereafter be by statute made the 
maximum rates or charges, and to change such rates and classifications, or 
any of them, from time to time, as conditions may, in Its judgment, render it 
expédient or proper to do so, whether the elïect of such change be to increase 
or reduce any of such rates or charges, and to establish and order to be put in 
force in lieu thereof any new classification or rate or charge which it may 
deem reasonable or proper ; and the classifications, rates, or charges so estab- 
llshed bjr it shall be the légal classifications, rates, or charges until further 
changed by said Railroad Commission. Section 2 of the act provides that the 
changes may be made by the Railroad Commission upon its own motion, or 
upon complaint or pétition of any railroad Company afCected by such classi- 
fication or rates, or of any person, firm, corporation, or association, or of any 
mercantile, agricultdral, or manufacturing society, or of any body politic or 
municipal corporation or organization ; but no such change shall be made 
which shall hâve the effect of reducing any sueh rates or charges, except up- 
on an investigation or hearing had after at least 10 days' notice to the rail- 
road Company or companies to be afCected by such change. Gen. Acts Ala. 
1907, p. 711. 

(4) "The original bills also complained of certain provisions of the acts of 
the Législature of Alabama, set forth thereln, which made the charging of a 
higher fare than that prescribed by the acts a misdemeanor, and which also 
imposed upon the oflîcer, agent, or employé of any railroad company who vio- 
lated the provisions of the act a penalty, upon conviction, of a fine and im- 
prisonment. The pénal provisions complained of by the original bills were 
repealed at the spécial session of the Législature, and différent provisions 
made, to be hereafter referred to. 

(5) Tlie original bills also referred to and set up certain provisions of the 
statutes of Alabama, enaeted at the regular session of 1907, whereby provision 
was niadè for proceedings to contest the valldity, fairness, or reasonableuess 
of freight and passenger rates established by the Railroad Commission, or by 
statute, or made by statute the maximum rates. Thèse provisions were re- 
pealed at the spécial session of the Législature, and hence are not given in 
détail, another proceeding for contest of rates before the Railroad Commission, 
with right of appeal, being then prescribed, as will hereafter be stated. 

(6) The original bills also referred to certain statutes maklng it the duty of 
the Railroad Commission and of the Attorney General to enforce the passen- 
ger and freight rates, by suit or otherwise; but at the spécial session of the 
Législature, as vrill hereafter appear, the power and duty upon the part of 
sald oflicials to enforce the rates were withdrawn, and said officiais were for- 
bidden to enforce them. 

Shortly after the flllng of the original bills In March, 1907, Injunctions were 
granted against the members of the Railroad Commission and the Attorney 
General, as prayed for in the original bills, and enforcement of the passenger 
rate act and of the commodity rate act was restrained pending the suit 

On November 23, 1907, at a spécial session, eight separate statutes were en- 
actêd by the Législature, flxing the maximum rates to be charged by railroads 
for intrastate transportation of certain articles or eommodities, to be known 
as group 1, 2, 8, 4, 5, 6, 7, and 8 respectlvely, and for this purpose to classify 
the railroads. Gen. Acts Ala. Sp. Sess. 1907, pp. 91, 101, 109, 117, 125, 133, 
143, 15â. Thèse acts are exhibited with the supplemental bills, and they pro- 
vide, in section 3, p. 93, that, "until otherwise provided by an order of the Rail- 
road Commission, the maximum rates to be charged for the transportation" of 
the articles named in the schedule of maximum rates for freight, known as a 
certain group, numbered in the blU, should not exceed the rates named and 
specifled thereln. 

The Législature, at the spécial session, dld not alter or amend the passenger 
rate blll enaeted at the ïegular session, but it repealed the "110 Commodity 
Bill," as heretofore stated. 
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At the spécial session, the Législature enaeted a statute, approved Novem- 
ber 23, 1907, entltled, "An act to provide for and authorlze appeals from any 
action or order of the Railroad Commission o£ Alabama afCecting or relatlng 
to, or reducing or , increasing or ref using to increase, any rates, f ares or 
charges by common carriers for the transportation of property, freight or pas- 
sengers, speclflcally prescribed by statute, or made the maximum rates by 
statute, or established by said Railroad Commission." Gen. Acts Ala. Sp. Sess. 
1907, p. 49. 

The Législature also enaeted at its spécial session a statute, approved No- 
vember 23, 1907, exeluding from the Railroad Commission, and the members 
thereof, and the Attorney General, ail power, authority, or duty to enforce 
any rates, fares, or charges for the transportation of property or passengers 
vs-hich hâve been or which may hereafter be prescribed by statute or made the 
maximum rates by statute, or any law now existlng, or which may here- 
after be enaeted, prescribing such rates, charges, or fares, or any rates, fares, 
or charges which hâve been or which may hereafter be established by the Rail- 
road Commission's orders flxing the same, and ail power and authority to in- 
struct, direct, or request the Attorney General to institute any légal proceed- 
ings or to enforce such rates, fares, charges, statutes, or orders. Gen. Acts 
Ala. Sp. Sess. 1907, p. 28. 

Other acts referred to in the supplemental bills, were passed at the spécial 
session of the Législature, prescribing penalties and forfeitures designed to 
secure compllance wlth the rate laws. 

The Railroad Commission of Alabama was created by an act, entitled "An 
act to create a Railroad Commission, tobe known as the 'Railroad Commis- 
sion of Alabama,' detine its duties and powers and provide for its mode of 
procédure and prescribe penalties for violation of its orders," approved Feb- 
ruary 23, 1907. Gen. Acts Ala. 1907, p. 135. 

The act Is too long to be set out in full, but It confers power upon the Rail- 
road Commission to supervise, regulate, and control transportation companies 
doing business in the state in ail matters relating to the performance of their 
public duties and their charges therefor, and the commissioners were thereby 
authorlzed, from time to time, to prescribe rates as may seem reasonable and 
just, which rates the commission may, from time to time, alter or amend; 
but It dld not authorlze the commission to increase rates or charges that had 
Deen fixed by statute. However, a later statute conferred this power upon the 
commission, as above stated. Section 14 of the act creating the commission 
conferred upon it the power and authority, subjeet at ail times to the con- 
trol of the Législature, of regulating railroad freight and passenger tarifCs, 
and requiring reasonable and just rates of freight and passenger tarifCs. ïhe 
act conferred many other powers upon said commission usually found in such 
statutes, Of course, the commission could regulate intrastate rates only. 

Section 25 of the act authorlzed the commission, whenever it believed that 
any rate or charge was unreasonable or unjustly discriminatory, upon its own 
motion to Investigate the same. After such investigation, the commission was 
authorlzed to order a hearing and détermine whether the rate so investigated 
was unreasonable or unjustly discriminatory. 

By section 30 of said act, It is provided that whenever, upon an investiga- 
tion under the provisions of the act, the commission shall flnd an existlng rate 
or rates to be unreasonable or unjustly discriminatory, it shall so détermine, 
and by order flx a reasonable rate or tare or joint rate to be imposed, observ- 
ed, and followed in the future in lieu of that found to be unreasonable or un- 
justly discriminatory ; and It shall cause a certified copy of such order to be 
delivered to any offlcer, superlntendent, or station agent of the transportation 
Company affected, which order shall, of its own force, take eifect and become 
operative 20 days after the service thereof. 

By section 31 of the act, the comniissioner, at any time, on notice to the 
transportation company, and after an opportunity for It to be heard, was au- 
thorlzed to rescind, alter, or amend any order made by the commission flxing 
any rate or rates ; and certified copies of the same shall be served, and take ef- 
fect, as provided for original orders. 

By section 35 of the act, It is provided that "ail rates, fares, charges, classi- 
fications and joint rates and orders establishing rules, régulations, practices or 
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services, flxed by the commission, shall be in force and sliall be prima facie 
reasonable, until finally found otherwise • • * or until clianged by the 
commission." 

ïhe commission, however, by tlie act passed in November, 1907, was for- 
bidden to talie action to enforce its rate orders, as lias already appeared. 

After the enactment of the législation at the spécial session of November, 
1907, the railroad companies filed supiJlemental bills, and the Central Trust 
Company filed its original bill, assalling the législation enacted at the spécial 
session and seeking to enjoin the enforcement of the eight commodity acts, 
the passenger rate act, the acts providiug for forfelture, fines, and penalties 
against the railroad companies, their otficers, agents, and servants, also the 
several acts authorizing tlie Railroad Commission to establish rates, or to 
alter, amend, or change the rates established by statute or otherwise, for the 
transportation of passengers and frelght betweeu points in the state ot Ala- 
bama. Upon said supplemental bills, and upon the said original bill of the 
Central Trust Company Injunctions were granted. 

The orders made, supersedlng the rate bills and granting the injunctions 
in the several cases, were very similar. We refer to one of the decrees from 
whlch the appeals were taken as typlcal of ail. 

After overrullng various motions and objections filed by the défendants, 
or some of them, with a view to preventing the granting of the order sought 
by the complainants, the Circuit Court ordered and decreed, in substance, as 
f ollows : 

(1) That the several rates established by the eight acts of the Législature 
of Alabama, styled the "Commodity Acts," and any and ail modifications or 
changes that may be, or may hâve been, made therein by the Railroad Com- 
mission of Alabama, or that may be authorized by the Code of Alabama of 
1907, be and the same are superseded and suspended until the final hearing 
and détermination of the cause. 

(2) The défendants, W. F. Vandiver and the other individuals and corpora- 
tions named, "and ail shippers or consignées of freight and ail other passen- 
gers and persons," were restrained from institutmg or prosecuting any suit 
or suits against comi^lainant, in their own name or names, or in the name of 
the State of Alabama, to recover of complainant any fines, penalties, or for- 
feitures for or on account of any refusai by complainant to transport, between 
points in the state of Alabama, any passenger or passengers upon its railroad, 
at a rate of 2^4 cents per mile, or at the rate of 2% cents per mile, or at 
any rate less than 3 cents per mile, flxed or that may be fixed by the Railroad 
Commission of Alabama; or for or on account of complainant's having charg- 
ea, exacted, or received more than 2% cents per mile, or more than the rate 
of 2% cents per mile, for transportation between points in the state of Ala- 
bama of a passenger or passengers ; or for charging for the transportation of 
any of the commodities provided for in one or more of the said several acts 
In complainant's flrst supplemental bill referred to and styled "Commodity 
Acts," which said commodity acts are each approved November 23, 1907, and 
are entitled as stated in the order. The same parties were also restrainei from 
instituting or prosecuting any suit or suits against complainant under the 
other statutes referred to in the order, under whicli suits might hâve been 
brought for damages, penalties, or forfeitures, by reason of the f allure of the 
complainant to comply with the passenger rate statute. 

(3) The decree also restrained D. G. Almon and the other individuals named, 
who were the solicitors or prosecuting attorneys in the counties in or through 
which complainant's road was operated ; and the order for injunction included 
"their substitutes and successors in office, and ail other persons, whether act- 
Ing by procurement or in their stead, or otherwise" ; and such solicitors and 
ail other persons so ac-tiug were by the order restrained "from instituting or 
causing to be instituted, prosecuting or causlng to be prosecuted, or aidlng in 
prosecuting, any criminal proceeding of any kind or character whatsoever 
against complainant, its offlcers, agents, or servants, or against any of them, 
for any act done or counnitted, or that may hereafter be done or committed, 
by complainant, its offlcers, agents, or employés, or any of them, in violation 
or alleged violation of the provisions of the acts of the Législature of the 
Btate of Alabama, passed at its regular and spécial sessions held in the year 
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1907, or eittier of tbein, flxing, regulatlng, or relative to the rates at which 
carriers sh ail transport Ireiglit betweeu points In the state of Alabama, or 
In violation of. tlje provisions of any of said acts, or in violation of tlie provi- 
sions pf tlie code of Alabama of 1907 relative to said matters, or auy of them, 
or in violation of any order of the ïtàllroad Commission of Alabama flxing or 
regulatlng fares for thé trausportatlon of passengers at less than three cents 
per mile, or freight at less than complalnant's rate in force at the commence- 
ment of thls action on March 25, 1907 ; and from further drawing any affidavit, 
complalnt, indictment, or; warrant of arrest against complainant or its officers, 
agents, or employés, .or âny of them, charging it or them wlth noncompllance 
with thé statute to préVent, by the use of fences, bars, etc., persons Intending 
to take passage àt a regular station from reachlng or boarding the tram. 

(:i) 'ïhe order further restrained T. W. Smith and the other individuals nam- 
ed as clerks of courts In the several countles of the state, "the deputy or 
deputies of elther of thém, their substltutes and successors in office, and ail 
other persons acting for or In their stead or oa their behalf or by thelr pro- 
curement, or that of elther of them" as clerks aforesaid, from performing 
their officiai duties in référence to any suit that might be brought against the 
complainant for a violation of the pas^enger' or eommodity rate acts, or the 
other âcts referred to, deslgned to secure compliance with the passenger and 
eommodity acts. The order for the Injunctlon in this respect Is qulte extensive 
and elaborate, and incliides a restraint upon the clerks from flling any com- 
plalnt or complaints, signing or issuing any summons or other process, or 
plaeing the same In the hauds of or delivering said process to sheriffs or other 
officers for service ; ând from receiving, Indorsing, or flling or signing any war- 
rant of arrest or Other process of any kind under any indictment or other 
charge against complalnant's officers and servants for the violation of any 
proVlsloîi of any act or àcts of the Législature of Alabama passed at its reg- 
ular or spécial session in the year 1907, or of the Code of Alabama of 1907, 
flxing or regulatlng rates for the transportatlon of passengers and freight. 

(5) The oçder further restrained J. A. Ohanjbllss and the. other Individuals 
named as sljérlffs of the several countles of the state, their deputies and thelr 
succeSsôrs iii office, and ail other executive or nilnlsterial officers, state, coun- 
ty. Or ^municipal ^withOut haming them), empowered with authority to make 
arrésta or to serve or exécute warrants, summons, or other process, from ex- 
ecuting or serving upon Complainant or its officers or agents, and from arrest- 
ing them under any summons, or sunimons and complalnt, or other process, in 
any civil, pénal, or "crlminal suit, action or proceedings had or instltuted, and 
from, in any manner, Interfering with or molesting the complainant, or any 
of its agents, servants or employés, for or on account of any violation or al- 
legéd violation of any provision of any of the acts of the Législature of Ala- 
bama" set out in the complalnant's blll, or of the Code of Alabama of 1907, 
flxing or regulatlng or telatlve to passenger or freight rates, etc. The said 
sheriffs or other persons not named were also restrained from taking Into 
thelr custody, or otherwise detainlng, any of complalnant's officers or agents, 
or from incarcerating them in any J ail under any warrant of arrest or other 
process, or indictment or charge of misdemeanor, for a violation or alleged 
violation of any of the ternis of said acts of the Législature of Alabama, or of 
said Codé, flxing rates between points In the state of Alabama. In other 
words, the said named sheriffs and other parties not named were restrained 
fropi performing any of their officiai duties in référence to civil or crlminal 
suits that might be brought, based upon any violation of said statutes of the 
state of Alabama. The order is more extensive than Js hère stated, but what 
is said will suffice to indlcate its gênerai character. 

(6) The order further restrained the'members of the Railroad Commission 
of Alabama, and their sucçessops In office, "from making any order, as such 
commission, reduclng finy freight or paSsenger rate of coinplalnant betwéen 
points in Alabama, oç' flxing àny freight or passenger raté ôf complainant, or 
for its observaiice, on pny of Its Unes in Alabama, àt less than complalnant's 
rate for the same, ex:istlng at the commencement of thls suit on March 25, 
1907, except aS ûiodified In the order of thls court heretof ore made, grantlng 
to Complainant an injunctlon pendènte lite with respect to certain articles be- 
tween certain points, as specifled in said order." 
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The order further provided that "the several acts and provisions of said 
Code hereinabove superseded and suspended are so superseded and suspended 
during the pendency of thls cause and until its final détermination." 

The défendants, the Railroad Commission of Alabama and others, duly ap- 
pealed to this court from such orders in each case, and it is assigned, with 
numerous spécifications, that the Circuit Court erred in granting the inter- 
locutory orders and Issuing the Injunctlons. 

Alexander M. Garber, Atty. Gen., Samuel D. Weakley, Henry C. 
Selheimer, and Horace Stringfellow, for appellants. 

Adrian H. Joline, Hugh Nelson, Albert Rathbone, and Henry V. 
Poor, for appellee Central Trust Co. of New York. 

George P. Harrison, Robert E. Steiner, B. P. Crum, and Léon Weil, 
for appellee Western Ry. of Alabama. 

T. M. Cunningham, Jr., Robert E. Steiner, Lawton & Cunning- 
ham, and Steiner, Crum & Weil, for appellee Central of Georgia 
Ry. Co. 

Henry L. Stone, Gregory L. Smith, George W. Jones, E. H. Ca- 
baniss, Sydney J. Bowie, and J. Manly Foster, for appellees South & 
N. A. R. Co. and Louisville & N. R. Co. 

Gregory E. Smith and Claude Waller, for appellee Nashville, C. 
& St. L. Ry. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge (after stating the facts as above). We 
assume as true and indisputable that the fédéral courts hâve jurisdic- 
tion and authority to annul and enjoin acts of a state Législature that 
are confiscatory or otherwise in conflict with the Constitution; that 
they hâve no right to décline to exercise such jurisdiction when prop- 
erly invoked; that every citizen, when the amount involved is suf- 
ficient and there is either diverse citizenship or a fédéral question in- 
volved, has the right to invoke such jurisdiction; that when such 
jurisdiction has attached it is exclusive, in the sensé that state courts 
or state authority cannot interfère with it; that the process of in- 
junction may be lawfuUy issued to préserve such jurisdiction from 
invasion by either civil or criminal proceedings; and that an injunc- 
tive suit to stay action by state officers under an unconstitutional 
state law is not necessarily a suit against the state. There is in our 
minds no doubt as to thèse gênerai principles, though innumerable 
difficulties and disputations arise in their practical application. 

Many questions are raised in thèse cases as to the breadth and scope 
of the injunctions — whether future action of the Railroad Commission 
can be legally enjoined; whether injunctions against clerks and sher- 
iffs are not, in effect, injunctions against state courts ; whether the 
efïect of thèse injunc1;ions is illegally to restrain action by the state 
grand juries; and other questions of like character. The view we 
take of the case makes it unnecessary to enter thèse inviting fields 
of discussion and to consider and décide thèse and many other ques- 
tions urged on our attention. 

Thèse being appeals from interlocutory decrees granting injunc- 
tions, the ultimate question to be decided is whether or not, on the 
law and the facts disclosed by the record, the injunctions were im- 
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providently issued. The question can be intelligently decided only 
by considering separately the material grounds alleged as authorizing 
the injunctions. 

1. The complainants clairn that the rates are confiscatory; that they 
are so low as to deprive thena pi adéquate return on their property; 
and that, therefore, the statutes fixing the rates are contrary to the 
due process clause of the fourteenth' amendment and to Hke provisions 
of the State Constitution. : 

This contention raises a question of fact, and the main inquiry in 
thèse cases is whether or not it is sufficiently sustained by the records 
before us to hâve autliorizéd the interlocutory injunctions. 

Where it is doubtful what upon the final hearing may be ascertained 
to be the real facts of thè case, and where the rights of the complain- 
ants are such that they vi^ill suffer no more injury if they finally suc- 
ceed than would be inflicted on the défendants if unjustly enjoined, 
it is often the duty of the court to refuse a preliminary injunction. 
Especially is this true in a case where it is sought to enjoin the opéra- 
tion of a law fixing rates alleged to be confiscatory, when it is probable 
that a practical test of the law will be required to ascertain the truth. 
To adopt a différent rule, the défendants might be unnecessarily and 
improperly restrained from doing what they hâve a right to do, and, 
through such restraint, sufïer an injury for which they could obtain 
no adéquate compensation. Brewer, ]., observed, speaking for the 
Suprême Court of Kansas : , 

"An injunction in llmine is not a matter of strict right, It may sometimes 
be properly refused upon the same facts whlçh would entitle the party of 
right to an Injunction on final hearing." Akin v. Davis, 14 Kan. 143. 

See, also, by the same judge, Conley v. Fleming, 14 Kan. 381. It 
is true that in the event the contention of the complainants is finally 
sustained after a practical test of the acts, this resuit would show that 
they had unjustly suffered loss; but that only proves that laws regu- 
lating rates, like laws imposing taxes, cannot be so made and enforced 
as to always insure perfect equity. On the other hand, if the opéra- 
tion of the laws is enjoined and they afterward prove valid, some in- 
justice bas been donc those entitled to the immédiate benefit of the 
laws. 

It is argued that the injunction should be issued because the rights 
of the défendants and ail interested are secured by bonds. It is true 
that the courts hâve held that the fact that the défendants* rights may 
be secured by bond is sometimes a sound reason, in cases where the 
final resuit is doubtful, for exercising judicial discrétion in favor of 
granting the preliminary injunction. But that rule is not always con- 
troUing, and clearly it should not be applied iu' cases where the bond 
does not afiford adéquate protection. Hère the bonds given are in- 
tended to secure innumerable passehgers and shippers or consignées. 
It is not at ail probable that the claîms of one-tenth of them, on breach 
of the bonds, would ever be presented, or, if presented, would be 
paid, and to enforce payment in the courts, unless those injured com- 
bined in their efforts, would cost more than the claim is worth. Those 
familiar with the Tift Case know that the bond proved inefïectual as 
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complète indemnity in that case, although the parties sougbt to be 
protected were large shippers qî lumber. Tift et al. v. Southern Rail- 
way Company et al. (C. C.) 123 Fed. 789; Id., 10 Interst. Corn. R. 
548 ; Id. (C. C.) 138 Fed. 753 ; Southern Railway Company et al. v. Tift 
■et al. (C. C. A.) 148 Fted. 1021 ; Id., 206 U. S. 428, 27 Sup. Ct. 709, 
51 L. Ed. 1124; Tift et al. v. Southern Railway Company et al. (C. 
C.) 159 Fed. 555. Where the injunction is granted, the bonds should, 
of course, be required, but the court cannot safely exercise its dis- 
crétion upon the theory that the bond in a case like this gives com- 
plète indemnity. 

It is urged by the complainants that the temporary injunction was 
properly issued because required to protect their property rights. 
That contention assumes a disputed assertion to be true. If no one 
else was concerned, the courts might yield to that view without much 
hésitation. But the passengers and shippers, if, strictly speaking, 
they bave no property interest involved, hâve a pecuniary interest in 
the enforcement of the rate laws. So there are rights on both sides 
deserving careful thought. And the public bas an interest in the en- 
forcement of every law until it is repealed or judicially annulled. The 
courts should, of course, with strong hand protect property from 
ail unlawful invasion, but they should not be so engrossed by that 
thought and duty as to forget the rights of others, whether property 
rights or not. We would be slow to hold that any man or corpora- 
tion was entitled to the immédiate enforcement of an alleged right 
inconsistent with the rights of others. 

The litigation is likely to end sooner if no injunction is in force. 
Its dispatch is greatly dépendent upon the conduct of the case by the 
complainants. They would not be inclined to press the case for 
speedy décision when they bave once secured a preliminary injunction. 
As long as it stands, it is as good as any pther, and expérience shows 
that it often bas practically the effect of a permanent injunction. 
Knowledge of this fact was probably one of the causes for the enact- 
ment of the statute allowing appeals from thèse interlocutory orders. 
Act April 14, 1906, c. 1627, 34 Stat. 116. In thèse cases the pre- 
liminary injunctions bave been in force for two years. If no injunc- 
tion had been granted, it is probable that a final decree of the Circuit 
Court would bave been reached in one-fourth of that time. 

There is no statute allowing an appeal from the Circuit Court to the 
Suprême Court from an interlocutory order granting an injunction. 
We bave, therefore, as to the cases at bar, no controlling authority 
directly in point. Two récent cases, however, indicate the views of 
that court on the questions involved hère. 

In Wilcox V. Consolidated Gas Company of New York (decided 

January 4, 1909), 29 Sup. Ct. 192, 53 L. Ed. , the bill was filed to 

enjoin the enforcement of certain acts of the New York Législature 
alleged to be unconstitutional because the rates fixed by the act (priées 
to be charged for gas) were confiscatory. The court, in refusing to 
grant the relief prayed for, made observations that throw light on the 
measure of proof required in such cases: "We cannot say there is 
no fair or just doubt about the truth of the allégation that the rates 
are insufficient." And the court suggested that "there may be other 
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eases where the évidence as to the probable resuit of the rates in con- 
troversy would show that they were so nearly adéquate that nothing 
but a practical test could satisfy the doubt as to their sufficiency." 
And it was further said "that a réduction in rates will not always 
reduce the net earnings, but, on the contrary, may increase them." 
The court dismissed the bill in that case, repeating the rule as to the 
measure of proof required, holding that the complainant had not 
shown "beyond any just or fair doubt that the acts of the Législature 
of the state of New York are in fact confiscatory," In the order of 
reversai dismissing the bill withoût préjudice, the court said : 

"It naay possiWy be, however, that a practioal expérience of the efCect of 
the acts by actual opération under them mlght prevent the complainant from 
obtainlng a falr return, as already deserlbed, and In that event complainant 
ought to haye the opportunity of again presenting Its case to the court." 

The opinion in that case is very, instructive: as to the strict rule of 
évidence applicable to such cases, and the importance the court places 
on a test by actual trial before coming to the conclusion that an act 
in question is confiscatory. It appears from the statement of the case 
made by Mr. Justice Peckham, who delivered the opinion, that a pre- 
liminary injunction was issued by the Circuit Court, the cause re- 
f erred to a master, who reported in f avor of the complainant, and the 
Circuit Court confirmed the report. After such elaborate investiga- 
tion, the Suprême Court indicated in its opinion the importance of a 
practical test by an actual trial of the statute. It would clearly hâve 
been the better course in that case for the Circuit Court to hâve re- 
fused'the preliminary injunction and let the test be made at first. 
y The case of Mayor and Alderman of the City of Knoxville v. Knox- 
ville Water Company (decidedjanuary 4, 1909) 39 Sup. Ct. 148, 53 
h. Ed. , was brought by a bill to enjoin an ordinance fixing maxi- 
mum rates to be charged by the company. It was alleged that the 
ordinjinçe was confiscatory, the rates being fixed too low. The com- 
plainant, after référence to a , master, report, and confirmation, was 
granted relief by the lower court, and the injunction was made per- 
manent. The court, speaking by Mr. Justice Moody, quoting earlier 
cases, said : 

"In the first place, no injunction onght to be granted unless in a case rea- 
sonably free from doubt. We thiuk such rule is, and will be, followed by ail 
the judges of the fédéral courts. * • • Judiclal interférence should never 
oecur unless the case présents, clearly and beyond ail doubt, such a flagrant 
attack Upon the rights of property- under the guise of régulations as to com- 
pel the court to say that the rates prescribed will necessarlly hâve the efCect 
to deny just compensation for private property taken for the public use." 

The court laid stress on the fact that the case did not rest on "ob- 
servation of the actual opération under the ordinance." 

Again, showing the importance the Suprême Court attaches to the 
expérience, had by the actual opération of an ordinance or statute 
fixing rates, it should be nOted that in reyersing the decree and in 
dismissing the bill it was doiie without préjudice, so that, if it ap- 
peared by a test that the ordinance was in fact confiscatory, the suit 
could be renewed, , It seems from an attentive examination of the 
opinion in the case that the better course for the Circuit Court to hâve 
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t^en in the Knoxville Water Company Case would hâve been to 
hâve permitted the practical trial of the ordinance beîore issuing the 
preliminary injunction. See, also, Cumberland Tel. & Tel. Co. v. 
Railroad Commission (C. C.) 156 Fed. 834, refusing temporary re- 
straining order, and the same case, on final hearing, granting an in- 
junction; also the same case, decided by the Suprême Court, Febru- 
ary 23, 1909, reversing the order granting the injunction, 39 Sup. 
Ct. 357, S3 L. Ed. . 

In Central of Georgia Railway Company v. McLendon et al, (C. 
C.) 157 Fed. 961, 978, after an order was made at chambers by a 
Circuit Judge denying a temporary restraining order ([C. C] 155 
Fed. 975), the case came on for hearing on a motion to grant a tem- 
porary injunction. Judge Newman, who heard the motion, declined 
to grant the temporary injunction, holding that the rate claimed to 
be confiscatory should be tried tô ascertain its eflfect upon the railway 
company's business. The practice pursued by Judge Newman in that 
case, we think, is to be commended. 

The records before us consist mostly of affidavits giving opinions 
relating to schedules, rates, values, and various involved and intricate 
facts. There has been no opportunity to cross-examine the affiants — 
a time-honored means of ascertaining the truth. The statutes en- 
joined bave not been permitted to be in force one day. There has 
been no practical test of the rates by observation of their efïect. We 
hâve not before us even the- resuit of the trial of rates nearly like 
thèse by the several Alabama railroads which are not contesting but 
obeying thèse laws. There has been no référence to a master, de- 
liberate investigation by him, and formai report and confirmatory de- 
cree. After such deliberate and careful contradictory trial, the courts, 
as we hâve seen, hâve sometimes held that the validity of the stat- 
ute as to the confiscatory question could only be settled by the prac- 
tical test of its actual trial. 

The several records, as presented in this court, contain about 4,000 
closely printed pages. We hâve not attempted to quote it or con- 
dense it, and hâve only dealt with it by indicating our conclusions 
after an attentive considération. Ordinarily, in a bill seeking an in- 
junction and in the affidavits filed in support of it, we find statements 
of fact based on knowledge. Thèse bills are filed to enjoin rates that 
hâve never gone into efïect, and are necessarily based mostly on opin- 
ions or suppositions. The ultimate fact sought to be placed before 
the court is what per cent., if any, of net earnings would accrue to 
the complainants respectively on the value of their property used in 
intrastate business if the rates enjoined were enforced. The answer 
must dépend on the actual value of the property devoted to the intra- 
state business, and the net amount that vyould be earned on the intra- 
state business if the rate enjoined was in opération; this, of course, 
depending on the amount of gross revenue frorri such business and 
the actual expense of conducting it. Take it for granted, for in- 
stance — which is not at ail clear — that by opinions of experts the value 
of the property is ascertained, and that the cost of dding $100 worth 
of, such business is ascertained with reasonable certainty, so that the 
net gain is made plain; there is left an élément of uncertainty that is 
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not answéred by a feference to last year's profits, to wit, the amount 
o£ business that woùld be donc under the lower rates, and this noth- 
ing but a practiCal test would show. "May it not be possible — in- 
deed, does not ail expérience sugg'est the probability — that a réduc- 
tion of rates will increàse the arriount of business, and, therefore, the 
earnings?" Chicago & G. T. Railway Company v. Wellman, 143 U. 
S. 339, 343, 12 Sup. Ct. 400, 36 L. Ed. 176. 

Our attention is câlled to the numerous décisions of this court re- 
ftising to reverse interlocutory decreés granting injunctions pendente 
litç, and announcing that the making of such decrees was within the 
Sound judicial discrétion of the lower court, and that it would not be 
interfered with unless violative of some rule of equity procédure, 
and unless, under ail the circumstances, the injunction was improvi- 
dently grantéd. I^ehman v. Grahâm,, 135 Fed. 39, 67 C. C. A. 513, 
and cases there cited. Such is the gênerai rule that has been an- 
nounced in ordinary suits between parties so situated that the rights 
of the défendant could be fully protected by bond in case the injunc- 
tion bh the final hearing was dissolved- It has never been applied by 
this court in a case where the situation was such that the rights of the 
défendants or others havirig in terests could not be so protected, where 
the défendants were restrained from, the exercise of a right conferred 
by a statute which was prima facie valid, and where the granting of 
thè irijunction would prCvent a practical test that would probably 
be neeëssary beforé the case could bç fairly and finally decided. Clear- 
ly, this rule should iiot control in a case like this, where the purpose 
is,to àrrest the opération of a law oh the ground that it is confiscatory 
and, therefore, void. It is a rule in equity in ordinary cases that the 
mastef's findings approyed by the lower court must be treated as un- 
assailàble so far as it dépends tipoh conflicting testimony, or upon 
the credibility of witnesses, or so far as there is any évidence con- 
sistent with the findings. Davis v. Schwartz, 155 U. S. 631, 636, 15 
Sup. Ct. 237, 39 L. Ed. 389. But the Suprême Court held that the 
established rùle was not applicable to a case where the complainants 
soiight tp enjoin an ordinance as confiscatory. "This court," said 
Mr. justice Moody, "will not fetter itg discrétion or judgment by an 
artifiéial rule as to the weight of the master's findings, however use- 
ful and well settled thèse rules may be in ordinary litigation." Knox- 
ville y. iKhoxville Water Company, supra. We think that on appeals 
from prdèrs annullingstatutés which are prima facie valid, their in- 
validity deperiding on fâcts to be proved, it is the duty of the appellate 
court— and 'a responsibility which' it canriot avoid — to examine the 
whole case on thé law and the facts. Wé do not mean to say that the 
décision , of the lower court is not .entitled to great weight, or that, 
as a pràçtical question, it, may not sometimes be treated as conclusive. 
But where the usûal resuït of an interlocutory injunction isto enjoin 
the opération of the law for a lorig period, and where the dissolution 
of the injunction is thé only meanstj'f obtaining a practical test, which 
may at last bè necessai-y, the ends of justice will be promoted by an 
èxaminatibn of the mérits by the appellate cjurt. 

Cases, of coursé, may occur where the rates are apparently so fla- 
grantly ùnjust, so in conflict with expérience and common knowledge 
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as to what is right, as to seem unfair and probably confiscatory on 
their face. In such instances, it may be that the sworn bill, with 
proper averments and with the affidavits of experts as to their opin- 
ions, would be sufficient to overcome the prima facie presumption 
that the rates established by légal authority are valid. But where the 
rates are not manifestly unfair, where it may be that in their practical 
enforcement they may not greatly lessen the income and may possibly 
increase it, it seems to us unreasonable that the law should be sus- 
pended on such procédure. Take, for illustration, the passenger rates 
of 21/2 cents per mile established by the acts in question hère. The 
rate before the act was 3 cents. Whatever the final trial may show, 
the change does not seem to us so unreasonable that the presumption 
of its validity should be overcome without the test of its practical 
trial, or, at least, without the safeguards of an investigation in equity 
that usually précèdes a final decree. Such statutes, not apparently 
extrême- or unjust, should not, in our opinion, be suspended at ail on 
ex parte opinion affidavits. The courts cannot as a rule yield their 
right of judgment to the opinions of interested experts who are not 
even subjected to cross-examination. If they did so, in raiiroad law 
the régulation of rates would become obsolète, and in criminal law 
murder would cease to be a punishable crime. 

We cannot refrain from quoting, in conclusion, the wise and con- 
servative words of Mr. Justice Moody, speaking for the Suprême 
Court in the case of Knoxville v. Knoxville Water Company, supra: 

"The courts, in clear cases, ought not to hesitate to arrest the opération of 
a confiscatory law, but they ought to refrain from interferlng in cases of any 
other klnd. Régulation of public service corporations, which perform their 
duties under conditions of neeessary nionopoly, wUl occur with greater and 
greater frequency as tlme goes on. It Is a délicate and dangerous functlon, 
and ought to be exerclsed with a keen sensé of justice on the part of the regu- 
latlng body, met by a frank disclosure on the part of the eompany to be regu- 
lated. The courts ought not to bear the whole burden of saving property from 
confiscation, though they will not be found wanting where the proof is clear. 
The Législatures and subordinate bodies, to whom the législative power has 
been delegated, ought to do their part Our social System rests largeiy upon 
the sanctity of private property, and that state or community which seeks to 
invade It will soon discover the error in the disaster which f ollows. ïhe slight 
gain to the consumer which he would obtain from a réduction in the rates 
charged by publie service corporations is as nothing compared with his share 
in the ruin which would be brought about by denying to private property its 
i'ust reward, thus unsettling values and destroying confidence. On thé other 
hand, the companies to be regulated wlU flnd it to their lastlng IntereSt to fur- 
nlsh freely the information upon which a just régulation can be based." 

2. It is claimed that the statutes in question are contrary to the 
provisions of the Alabama Constitution. 

Section 44 of the Constitution of 1901 of Alabama provides that : 

"The législative power of this state shall be vested in a Législature, which 
shall consist of a Senate and a House of Représentatives." 

Section 343 provides that: 

"The power and authority of regulatlng raiiroad freight and passenger 
tariffs, the locating and building of passenger and freight dépôts, correctlng 
abuses, preventing unjust discrimination and extortion and requiring reason- 
able and just rates of freight and passenger tariffs, are hereby conferred upon 
the Législature, whose duty it shall be to pass laws from time to tlme regu- 



.lating freight aud passenger tarlffs, to prohlbit unjust discriminiation on the 
various. rallroads, earials, and rlvers of the state, and to prohlbit thé charging 
bt ottièi''thân just and teasonablè rates and enforce the sàûie by adéquate 
-penaltWsi'' i 

iThefirst, section of the act of August 9, 1907, is as follows: 
"That;to;all; cases where anjf.classlflcajion of rallroads or of any articles of 
freight or.any maximum. pâtes, or, charges for the transportatlon p^ passengers 
or freight àVer' àny rallroâd Ip thls state hâve been, or may hereafter be, pre- 
serlbeQ' t^^ ytàiutè, or any J)rëvaillng rates or charges for such transportatlon 
hâve begn; ' «r . may hereafter be, by statuté made the maximum rates or 
cha:rges,;ttie Railroad ÇompilBsion of Alabama shall hâve the power and Is 
hereby authoplzed to change such classifications and suqh rates or charges, 
or àiiy of tliém, f rom tinie, td time as conditions may, in Its judgment, render 
It expedleWt'or proper so 'to'do, whether the éfEect of such change be to in- 
creaseior .tô rêduce any bf such rates or charges, and to, iestabllsh and order 
to be put; Ip.foyce in lieu thereof any new classiflcation or rate or charge whlch 
it may.deem reasonable and; proper, and the classifications, rates or charges 
so estàblishéd by; it ShaJlbë.the lavifful classifications, rates or charges untll 
further changea l)y said Railroad Commission." Gen. Acts Ala. 1907, p. 7Ï1. 

There are similar provisions in the acts known as the "Eight Group 
Acts." Gen. Acts Ala. Sp. Sess. 1907, pp. 91, 101, 109, 117, 125, 133, 
143, 153.: . • ; 

It is contended by the appellees that thèse statutes which authorize 
the Railroad, Commission: tofix and change rates are .-void as an at- 
tempt to delegate to the commission législative power over rates. ; 

It is a farniliar principle that a grant of législative power to do a 
certain, thing carries with it the power to use ail proper and necessary 
means to do it. i: i 

The Législature in Alabama, under the Constitution, has regular 
sessions every 4 years, which are to continue only 50 days. It would 
not be possible, without the introduction of a conjmission or some 
other agency, for it to properly exercise the power of regulating rates 
conferred on it by the statè Constitution. It is true that the function 
of fixing rates is legislaltive in its nature, yet it seems well settled 
now that the création of a commission, with power to fîx rates, is not 
an unconstitutional délégation of législative power. It was held in 
Georgia, where the constitutional provision is similar to the.one 
quoted from the Alabama/ Constitution, that, although the Législature 
itSelf could fix the rates,, it was compétent to avaij itself of a Railroad 
Commission and to çonfer, on it theauthority to prescribe and change 
rates fromtime to time as a changed condition might justify or re- 
quire. Georgia Railroad et al. V. Smith et al., 70 Ga. 694; Chicago, 
B. &,Q. R. R. Co. V. Jones, 149 111. 361, 37 N. E. 347, 24 L. R. A. 
141, 41 Am. St. Rep.' 37é; Chicago & N. W. Ry. Co. v. Dey et ,aj. 
. (C, C.):.35 Fed. 866, 1 L. R. A. 744. , Tjiere are humerous authoritife 
to the same eifect which we do not cite, for we understand that,. to 
this extent, côiinsel on both sides are agreed. . The contention of the 
complainants is that, the Législature having prescribed rates, or maxi- 
mum rates, it could not by previous or subséquent statutes authorize 
the Rail rOad Cotnrtiissioiiito change them. It is not denied that the 
Législature could coiifer on the commission the power to' fix the rates, 
or that thè/Lègislàttire ,Gôùld, if it chose, whén practicàbïe, fix thein 
itself. The contention is that, when once, fixed by législative enaç^- 
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ment, power cannot be conferred on the commission to change or 
repeal the law. That may be conceded to be true as a gênerai proposi- 
tion. If the lyCgislature were to fix the rates as permanent rates, 
without in the same or some previous act conferring authority on the 
commission to regulate or change them, the rates could only be chang- 
cd or repealed by the Législature itself. But, looking at the acts in 
question and the other législation relating to this subject, it is plain 
that the Législature has not intended, and did not fix, the rates as 
permanent rates. It was not intended to fix rates to last four years — 
from one meeting of the -Législature to another. The intention was — 
and the statutes, we think, show it — that rates were stated in the 
act to stand till conditions made it expédient and proper for the com- 
mission to change them. Looking at the system of laws on this sub- 
ject, the intent of the lawmakers is clear. But, aside from that, we 
find in the letter of the law sentences pointing the same way. Rates 
are prescribed "until otherwise provided by order of the Railroad 
Commission." The commission, from the time of its création, had the 
power to reduce rates, and, when the Législature fixed maximum or 
other rates, it knew of this power of the commission, and did not re- 
peal it. We think the Législature had the power to confer the au- 
thority in question on the commission. Saratoga Springs v. Sara- 
toga Gas, etc., Co., 191 N. Y. 133, 83 N. E. 693. Whether established 
directly by législative action or by the commission, the rates are al- 
ways subject to the limitations of both the state and fédéral Consti- 
tutions. To hold that the Législature could not confer on the com- 
mission the power in question would either deprive the Législature 
of the right to make rates by direct act, or deprive the commission of 
the power to regulate them. This would not be sound, for, as a 
question of power, they may be regulated by either the Législature 
or the commission. 

We regret that the Suprême Court of Alabama has not had oc- 
casion to pass on the question of the constitutionality of thèse stat- 
utes. Its construction of the Constitution and statutes of that state 
would be followed by this court. In advance of a décision by the 
Suprême Court of Alabama to that effect, we would be very reluctant 
to strike down the acts as void. Every statute is presumed to be con- 
stitutional until the contrary is made clearly to appear. When there 
is a doubt as to the validity of a statute, the expressed will of the 
Législature should be upheld. 

We hâve carefully examined the case of Mitchell v. State ex rel. 
Florence Dispensary, 134 Ala. 392, 32 South. 687, and we do not think 
it controlling or even applicable hère. That it is not applicable, we 
think, is shown by other and later cases decided by the same court. 
Ward V. State ex rel. Parker (Ala.) 45 South. 655 ; Tallassee Falls 
Mfg. Company v. Commissioners' Court (Ala.) 48 South. 354. 

We do not think the statutes in question are void as conferring on 
the commission législative power in violation of the Alabama Con- 
stitution. 

It was claimed in argument that the statutes fixing rates were void 
because of provisions or separate statutes fixing severe penalties. 
The provisions imposing penalties may or may not be void. That 
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question is not hère for décision, and we intimate no opinion on the 
subject. Tiiey are not a necessary and inséparable part of the acts, 
without which they would not hâve been passed. The validity of the 
rates is not dépendent on the question of the validity of the provision 
imposing penalties. Willcox v. Consolidated Gas Company of New 
York, supra. If the cdmplainants obey the lavfs until they are re- 
pealed or declared void by judicial authority, it may not be necessary 
to décide questions raised as to the penalties. 

Each of the decrees appealed from is reversed and annulled, the 
injunction or injunctions issued on each decree is dissolved, and each 
cause is remanded to the Circuit Court for further proceedings in 
conformity with the opinion of this Court. 

In each case it is so ordered. 

PARDEE, Circuit Judge (dissenting). In my opinion the statutes 
of the State of Alabama, conferring power upon the Alabama Rail- 
road Commission to fix and adjust rates, are constitutional, and, there- 
fore, I think that the orders of injunction appealed from, restraining 
the commission in respect to making other and future rates, except 
within certain limits defined by the court, are erroneous, and should, 
in that respect, be modified. 

A paihstaking examination of the transcripts satisfies me that the 
complainants made sufficient proof as to the confiscatory nature of 
the rates sought to be enjoined, and that they are entitled to the 
protection of the court pending a final hearing; and, therefore, in my 
opinion, the injunction orders appealed from, except as to future 
rates, should be affirmed. 



E. E. TAENZBR & CO. v. OHIOAGO, E. I. & P. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. April 19, 1909.) 

No. 1,866. 

1. Eail^oads (§ 139*)— Sales and Ijeases— Cobpoeate Ijabilities— Asstjmp- 

TioN op Pbe-Existino Debts. 

An action at law is not maintainable against a successor corporation 
by purchase or lease to recover damages for a breacli of con tract by its 
vendor or lessor without proof of an express assumption of liabllity or 
that possession of the assets of the succeeded corporation was obtained 
by virtue of some relation by wbich liability for its prior obligations is 
imposed by statute. 

[Ed. Note.— For other cases, see Railroads, Dec. Dig. § 139.*] 

2. Railroads (§ 139*)— Sales and Leases— Coeporate Habilities— Adoption 

OF CONTEACT OF PeEDECESSOE. 

A railroad Company whlch succeeded to the road and property of an- 
other and continued to carry put a contract between its predecessor and a 
lumber company relating to shipments by the latter and the connection 
and opération of a prlvate branch road owned by It, recelving the benefits 
thereoï and dëmanding performance from the lumber company, thereby 
adopted the contract as its own and is bound by ail of Its provisions, and 
may be held liable for Its own breachés thereof in a direct action at law. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. | 139.*] 

•For otlier ca^es seé same topic & § nvmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Action (§ 23*)— Natdbe and Form— Légal and Equitable. 

Estoppels lu pais are called équitable merely because tliey arise from 
facts ttiat make their application just, and not because tliej' are pecullar 
to equity, and that a defendant's liabllity on a coutract is based on such 
an estoppel, arising from tlie fact that, although it was not orlginally a 
party to sucti contract, it adopted the same and claimed and recelved its 
beneflts, does not require the other party to resort to a court of equlty 
to recover thereon for a breach. 

[Ed. Note. — For other cases, see Action, Dec. Dlg. § 23.*] 

4. Cabeiebs (§ 3*)— Who Are Oommon Cabeiers— Pkivate Raileoads. 

A spur rallway Une built by a lumber company on its own land, forming 
a Connecting Une between a rallroad and its mlU, some miles distant, for 
the purpose of transportlng its own products to the rallroad for shipment, 
•whlch had no rolling stock except an englne and logglng cars and whlch 
, neither dld, nor held itself out to do, carrylug for the public, is not a 
common carrier. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 1, 402; Dec. 
Dlg. § 3.*] 

5. Cabeiebs (§§ 66%, 171*) — Contbact witii Shippee — Consteuction and 

Opération. 

By a contract between a rallroad company and a lumber company the 
latter agreed to build a road from a connection wlth the rallroad to its 
mill, 12 miles distant, the connection and the maintenance of a station 
there to be at the joint expense of the parties. It also agreed to buUd a 
slde track "for the placing of cars" under the supervision of the rallroad 
company's englneer, which should be sufflclent to enable the rallroad 
company with its engines to transfer cars "to and from its rallroad and 
the switch and upon the rallroad" of the lumber company, whlch also 
bound itself under penalties to ship ail of its products, except such as 
should be sent by water, over the road of the rallroad company. Held, 
that such contract was not one between Connecting common carriers, the 
lumber company's road being Intended and used solely for Its prlvate 
business, but was one between the rallroad company as a carrier and the 
lumber company as a shlpper, and by implication bound the former on 
reasonable notice to furnlsh cars on the slde track In necessary numbers 
for the use of the lumber company in conducting its business. 

[Ed. Note.— For other cases, see Carriers, Dec. Dlg. §•§ 661/2, 171.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

The plalntiff in error (plaintiff below) brought suit agalnst the défendant 
(hereafter called the Kock Island Company) for the recovery of damages on 
account of the breaches — flrst, by the Choctaw, Oklahoma & Gulf Kallroad 
Company (hereafter called the Choctaw Company) ; and, second, by the de- 
fendant company, in faillng to deliver cars as required by a contract of 
November 22, 1900, between the Choctaw Company and the Gilïord-Frisbee 
Lumber Company. The terms and conditions of thls contract, and the clr- 
cumstances under and the purposes for which the same was made, are thèse: 
At the time the contract in question was made the GifCord-Frlsbee Lumbpr 
Company owned a tract of about 9,000 acres of land in Cross county, Ark. 
(about 34 miles west of Memphis), the north Une of thls tract being about 12 
miles north of Round Pond, which was a station on the Choctaw Road where 
the latter recelved timber products for shipment. The lumber company also 
owned the stumpage rights on about 3,200 acres of timber lands adjolnlng the 
tract mentioned. The tract referred to extended north and south about four 
ailes, the south Une being thus about elght miles north of Rouud Pond. The 
umber company had a mill at Short Bend, on the St. Francis river, near the 
north Une of its tract. The land was exeluslvely timber land ; there was no 
town or city near it or accessible to It. Short Bend was simply a mill site. 
Nobody lived there except those connected wlth the lumber company's opera- 

•For other cases see same toplc & S humbbh in Dec. & Aœ. Dles. 1907 to date, & Eep'r Indexe» 
170 F.— 16 
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tlons. The land and the snrronndlng terrltory was bottom land, wlld tlmber 
land, wlth no Inhabitants In the nelghborhood to speak of. Xhe neareat town 
to the property waB Parkln, Ark., about 6% or 7 miles north of Short Bend. 
The next nearest place was Round Pond. The tract comprlsed between ninety 
and oné hundred million feet of tlmber. The lumber company (whlch was 
engagèd solely in the lumber business) deslred facllitles for marketing its logs 
and lumber, and the railroad company deslred the transportation of, and the 
frelght on, those tlmber products. In thèse circumstances, the railroad com- 
pany and the lumber company on November 22, 1900, made a written agree- 
ment by whlch the railroad company agreed to give to the lumber company 
"a connection wlth its (thé railroad company's) railroad at or near Round 
Pond, for the construction of a Une of railroad by the party of the second 
part from sald connection In a northerly direction for a distance of about 12 
miles to a point on the St. Francis river," and to construct at its own cost 
that portion of the railroad which should be on its own right of way, and 
which it should own. The lumber company on its part agreed, at Its own 
expense, to construct a road from the St. Francis river to the point where 
such road should intersect the north boundary Une of the railroad right of 
way, the grading, bridging, and construction of the lumber company's road 
to be subject to the approval of the chief engineer of the railroad company, 
"the connection of the railroad of the (lumber company) wlth the railroad of 
the (railroad company) at sald joint of Intersection to be under the super- 
visloh ôf, and accordlng to the plans prepared by, the chief engineer of the 
(railroad company)." The lumber company further agreed to construct "at 
Its own cost and expense, and on Its own right of way, a swltch or slde track 
near the place of Intersectloik of sald railroads, for the placlng of cars," and 
agreed "that said swltch or slde track and that portion of the main Une of 
the (lumber company) between sald swltch and the joint of Intersection of 
sald raûroads—or such portion of sald main Une and slde track of the (lum- 
ber company) as in the judgment of the chief engineer of the (railroad com- 
pany) shail be BUfflcient to enable the (railroad company) wlth its engines to 
transf er Cars to and from Its railroad to the swltch and upon the railroad of 
the (lUriibèr company) — shall be laid wlth" rails pf a certain welght, to be 
furnlshed by the railroad company at a given pr'lce. The lumber company 
further agreed that, after the Une of Its road should be surveyed aud located, 
maps of the same, showing Its connection wlth therallway company's road, 
should be made. The railroad compahy in tum agreed to furnlsh to the lum- 
ber company the frogs, swltches, spikes, and bolts at cost, to be paid for by 
the lumber company In cash when delivered. It also agreed to sell to the 
lumber Company the neCessary rails and fastenings for the construction of 
the road at agreed priées per ton, payment of the purchase price of such rails 
and fastenings to be secured by a mortgage payable six years from the date 
of the contract, the latter providing for application upon this purchase priée 
of a glven part of the proportion of through frelghts due the lumber company 
under an arrangement for Such division hereaf ter referred to. 

It was further agreed that passenger and freight dépôt buildings and plat- 
forms should beerected at the joint expeiise of the railroad company and the 
lumber company, at the point of connection of the lumber company's road 
wlth the ràilway company's road, each party to stand one-half the cost of 
maintenance of the buildings and platform, station agents, etc. The lumber 
company then bound Itself to ship over the railroad company's Unes, during 
a peiibd of 10 years, ail of its lumber and the trafflc originatlng on the lum- 
ber company's iroad, except such as thé latter mlght désire to ship to and 
from Memphis by way of the St. Francis and Mississippi rlvers. The con- 
tract provlded (in case of the breach of such agreement) for an immédiate 
maturity of thè lumber company's indebtedness for rails and fastenings, with 
the right }n the railroad company to take immédiate possession thereof, and 
that, in case of the shlpment of lumber by the lumber company over any other 
Une of railroad, the lumber company should pay to the railroad company a 
certain frelght rate aà stlpulated damages. A mémorandum of through rates 
from and to points on the lumber company's road for a périod of 10 years 
was attached to the contract, and provlded for rates on lumber from mllls on 
the lumber company's llne to, Hopefleld and Memphis, on cotton to those 
places, on merchàndlse to and fr'ôm Memphis, and on grain and grain prod- 
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nets from stations on the railroad company's liue to points on the lumber 
conipany's road. September 23, 1902, B. E. Taenzer, then a manufacturer 
and Wholesale dealer in lumber, doing business as E. E. Taenzer & Co., suc- 
ceeded by assignment to the rights of the Gifford-Frisbee Lumber Company 
in the contract referred to ; and therëupon the Choctaw Railroad Company, 
in wrlting, assented to, ratified, and conflrmed the assignment, Taenzer as- 
suming by the written agreement ail of the liabilities and obligations of the 
contract and freight rate agreement, and agreeiug to fully perform them. 
The plalntlffi was incorporàted as the successor of Taenzer in the lumber 
business, and succeeded to ail the latter's riçhts. The lumber company's 
road, neither during plaintlffi's pwnership nor in that of its predecessors, had 
any rolling stoclt except some logging cars used for furnishing logs to the 
mill at Short Bend, over the lumber company's road referred to, togetlier with 
an eiigine used for hauling thèse logging cars and haullng the railroad com- 
pany's freight cars between the connection at Round Pond and the plaintlffi's 
mill at Short Bend. The railroad was nerer llicorporated until after the com- 
mencement of this suit, but was a part of the lumber company's property, and 
used entirely in the business of the lumber company as a mère meaûs of get- 
ting its output to the railroad company's tracks. It touched no town or prop- 
erty except the lumber company's timber lands. It never hauled any cotton, 
and there was no cotton in that part of the country for it to haul. It was 
never advertised as a common carrier' for the purpose of obtainlng shipments 
of any commodity. Upon the trial in the Circuit Court proof was given or 
offered that the Choctaw Company continued to operate the railroad and to 
carry out the contract in part until the early part of 1904, at which time the 
défendant road in some way "took over" the Choctaw Road ; that af fer suoh 
taking over no change was made in the method of conducting the business 
between the railroad company and the lumber company; the same local rail- 
road offlcers were continued in authority ; the same literature and letter 
heads were used; the Rock Island Company proceeded with the exécution of 
the contract and claimed the beneflt of it, demandlng of the plaintiff the ex- 
écution by It of the contract in so far as it required paynient of the indebt- 
edness to the Choctaw Road as created by the contract — ail thèse acts belng 
done in the corporate name of the Rock Island Company, as on its own be- 
lialf; that the plaintiff had no knowledge of any change In the corporate 
entity; that among the acts of the Rock Island Company assertiug such 
rights of ownership is a letter from défendant to plaintiff, dated March 12, 
1906, demandlng freight due under the contract, and saylug, "Our contract 
indicates that one-half the total expense of the station shall be borne by your 
company" ; also a letter from defendant's gênerai superlntendent to its local 
superinteudent at Little Rock, dated May 26. 1906, saying: "I wish you 
would get contract between this company nnd the gt. Francis River Railroad 
and E. B. Taenzer & Company, go over it careîully and then issue such in- 
structions to your agent at Round Pond as wi!l make him understand he is 
a joint agent representing eqnally the St. Francis River Railroad and the 
Rock Island Railway" ; also letter of November 6, 1900, by the defendant's 
gênerai auditor to E. E. Taenzer. as président of the St. Francis River Rail- 
road, referring to "statenieht of balance due this Company as of June 30, 
1906, under contract of November 22, 1900, between Clifford (evidently mean- 
Ing Gifford) and the Choctaw, Oklahoma J: Gulf Railroad." • 

Thijre was, however, neither proof nor offer of proof as to the terms and 
conditions under which the défendant took over the property of the Choctaw 
Company, whether by lease, through consolidation, or sale, nor any proof that 
défendant ever expressly assumed liability for breaches of the contract on 
the part of the Choctaw Company. Plaintiff introduced évidence that through- 
out the exécution of the contract, both by the Choctaw Company and défend- 
ant, it wa^. the regular practlce of the railroad company to place the cars 
f urulshed for the lumber company upon the latter's tracks for the purpose 
of bèing hauled by the lumber company's engine to the latter's mlU and to 
pointa on the line of the lumber company's road, and there loaded with lum- 
ber or logs and hauled bàc)i and delivered to the railroad company at the 
point of connection referred to. Plaintiff further Introduced évidence that at 
nunierouS times during the opération, both by the Choctaw Company and the 
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défendant, its demands for cars necessary for hauliug eut its lumber or logs 
for shlpinent had not been compUed with, and tending to show that such 
failures to so coniply were unnecessary and unreasonable, and that plaintifE 
suffered large damages through sueh f allure to so furnlsh cars. 

Tbe défendant Introduced no testimony. The court (having previously held 
that there was no évidence showlng a llabillty on the part of défendant for 
the defaults of the Choctaw Company) at the close of plaintifC's case direeted 
a verdict for the défendant, upon the grounds that the so-ealled St. Francis 
River Railroad was shown to be a common carrier; that in the absence of 
spécial contract the défendant could, as a common carrier, owe no duty to 
the St. Francis River Kailroad to supply the latter with roUIng stock for the 
purpose of hanllng freight over its own Unes; that the written contract .of 
November 22, 1900, between the Choctaw Company and the GifiCord-Frisbee 
liumber Company, did not require the railroad Company to so furnlsh cars 
to the lumbér company; ' that the defendant's only duty was to receive for 
transportation logS and lumber deliveréd at Round Pond, on the rlght of way 
of the défendant company; and that there liYas no proof of a refusai or f all- 
ure by the défendant company to receive logs or lumber deliveréd upon its right 
of way. 

CarutherS Ewing, for plailitîff in error. 
E. E. Wright, for défendant in error. 

Before LURTfON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

KNAPREN, District Judge, after stating the facts as above, de- 
liveréd the opinion of the court. 

1. The trial court rightly held that there was no testimony tending to 
show the défendant liable for bréaches of the contract on the part of 
the Choctaw Company. As appears by the statement of facts above, 
no testimony whatever was introduced tending to show by what means 
(whether consolidation, lease, or otherwise) the défendant acquired 
its interest in the contract or in the property generally of the Choctaw 
Company; much less was there any évidence that the défendant, by 
virtue of either statutory obligation or express agreement, undertook 
to become liable for the prior defaults of the Choctaw Company. 
Plaintiff's counsel f rankly says in his brief that : 

"On this record it Is impossible to tell whether the défendant représenta 
the resuit of a consolidation of the Choctaw and some other road ; it is im- 
PQSsible to tell whether the défendant is la purchaser of the Choctaw Road 
or a lessee thereof." , 

Plaintifï's right to recovery is rested upon the proposition that "the 
fact of assumption of the liabilities of the contract is conclusively pre- 
sumed from'the defendant's admission that it received the benefit of 
the contract." No cases are cited, and we know of none, which sup- 
port the proposition that a suit is maintainable at law against a succes- 
sor corporation, through lease or purchase, for recovery of damages on 
account of a prior default of the original ccntracting corporation, with- 
out proôf ei;ther of an express assumptioil of liability by the successor 
corporation,, or thatj the possession pf the assets of such corporation 
was obtainedby virtue of some relation by which liability for the prior 
obligàtionk of sUch corporation is imposed by statute. On the con- 
trary, the âuthorities are express that .i^either a lessee nor a purchaser 
becomes liable for the prior ,debts or obligations of the lessor or vendor, 
in the absence of either express contract or statutory provision therefor.. 
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1 Elliott on Railroads, §§ 459, 462 ; Hoard v. Chesapeake & Ohio R. 
R. Co., 133 U. S. 222, 236, 8 Sup. Ct 74, 31 L. Ed. 130 ; Wiggins Fer- 
ry Co. V. O. & M. Ry. Co., 142 U. S. 396, 407, 408, 12 Sup. Ct. 188, 
35 L. Ed. 1055 ; 4 Cook on Corporations, § 895 ; Rice v. Norfolk & 
'Western Ry. Co., 153 Fed. 497, 82 C. C. A. 447. 

2. The question next arises whether the testimony presented tended 
to show the défendant liable for breaches of the contract by it after 
its succession to the rights of the Choctaw Company. The testimony 
tended to show an actual acquirement by the défendant of the rights 
of the Choctaw Company under the contract of November 22, 1900, 
an express assertion of its rights under the contract as against plain- 
*ifï, the proceeding to carry out the contract under such claim of right 
-so to do, demands upon the plaintifï that it perform its reciprocal ob- 
ligations, and the receipt from the plaintiff of the benefits of the con- 
tract by virtue of such claim of right thereto. 

In Wiggins Ferry Company v. Ohio & Miss. Ry. Co., 142 U. S., at 
page 408, 12 Sup. Ct., at page 192 (35 L. Ed. 1055), it is said: 

"It is not neoessary that a party should deliberately agrée to be bound by 
the terms of a contract to which he is a stranger, if having knowledge of such 
contract he deliberately enters into relations with one of the parties whlch 
are only consistent with the adoption of such contract. If a persbn conduct 
hlmself in such manner as to lead the other party to believe that he bas 
tiade the contract hls own, and his acts are only explicable upou that theory, 
taa will not be permltted afterwards to repudiate any of its obligations." 

In the case cited, the ferry company, which operated a ferry across 
a navigable river and owned the land at the landing and about the 
approaches, contracted with a railroad company for the use of the land 
for the purposes of its business so long as they should be used and em- 
ployed for such uses and purposes. In considération thereof the rail- 
road company agreed, among other things, always to employ the ferry 
company in its transportation across the river. After the railroad com- 
pany had for several years performed its contract, its property was 
purchased by the défendant company, no formai assignment of the 
interest of the railroad company in the contract mentioned having been 
made. The défendant entered into possession of the land leased to 
the railroad company, and for several years continued to carry on the 
business as it had been carried on before, but without making any new 
contract or any agreement for rent. The défendant later diverted a 
portion of its transportation across the river to other carriers. The 
proceeding was brought to recover damages for such diversion. It 
was held that by reason of this course of dealing the défendant "and 
the ferry company sustained the same relation as had previously exist- 
ed under the deed between the railroad company and the ferry compa- 
ny, or at least that both parties are equitably estopped from denying 
that such was the case." This conclusion was rested upon the ground 
that the défendant had by its conduct adopted the contract between 
its predecessor and the ferry company and made that contract its own. 

In Chicago & Alton R. R. Co. v. Chicago, Vermillion & Wilmington 
Coal Co., 79 111. 121, which is cited with approval in the Wiggins Fer- 
ry Case, 142 U. S. 409, 12 Sup. Ct. 188, 35 L. Ed. 1055, certain in- 
dividuals interested in the coal company constructed a coal railroad 
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fromStreator to Winona, on the Illinois Central Raiiroad, and later 
sold this coal road to the Jacksonville Raiiroad Company, by the terms 
of which Sale it was agreed that ail coal carried from the coal compa- 
ny's mines at Streator to Winonà,' for the use of that town and its 
vicinity, or for delivery to the Illinois Central Raiiroad Company for 
the use pf tliat company, or for furthér transpoirtation on its line of 
raiiroad, should be carried over the coal road in question at a certain 
price per car. The Jacksonville Cotnpany at once turned over the 
coal road; to the appellant .company. There; was no covenant in the 
deed, of transfer that appellant should, per form the obligations assum- 
ed by the Jacksonville Conjpany to the coal company, but for more 
than three years appellant ' did çarry the coal compâny's coa:l from 
Streator to Winona, oyer the, road in question, at the price stipulated 
in the çontract betwreen. tlie coal company and the Jacksonville Compa- 
ny. It was held that "appellantsplaced their own construction upon 
this çontract and of their obligations under it by carrying coal for 
three years. By doing this they expressly assuméd thë çontract of the 
Jacksonville Company, * * * and they nlust be held estopped by 
their Qvsfnâct and condufct." Thèse cases establish the proposition that 
the défendant maybe held, under the testîniôrly presented, to haye 
adopted the çontract of the Choctaw Company, and to.be Uable for its 
own bréaches thereof. 

3. Thé question nèxt présents itsfelf whether plaintiff's remedy is 
at law, or whether it must be sought iii équity. The proceeding in the 
Wiggins Ferry Case for the recovery of damages was in equity in this 
respect ;;^tiat the relief was, sought under an intervëning pétition filed in 
a pending foreclosure suit in equity. And it is true that in that case 
the court. said (withput other discussion of form of remedy) that the 
railway cpmpany "must be held in a court of equity to hâve adopted 
such coijtract and made. it its own." In that case it was necessary to 
the liability of the railway company that it should hâve acquired by 
virtue of its relations with the ferry company the rights held by the 
originally contracting railrpad company. The défendant held »o deed 
of the promises afïected. The remark above quoted seems to refer to 
this situation, in connection with the conclugipn that "the ràijway com- 
pany acquired an équitable, estate in the prerriises of like character as 
the. légal estate previously. îield by the raiiroad Company." The deci- 
sipn contains not even an implication that a resort tp equity would be 
.necessary unless in a case where the acts of adoption were insufïicient 
,for |;he acquisition of legàl fights. In the instant case no deed or in^ 
çtruriient in \yriting wa$ hécèssary to the adoption by the raiiroad com- 
paiiy of its predeçëssor's a^ntract. The original èontract was not un- 
der seal. Under the view Wë hâve tàken pf the liability of the défend- 
ant, no question of angwering for the default of atiother is involved. 
It is only for its ovvn defàutt thkt' thé liability bî thé défendant is un- 
der considération. ,Thé;'|)lt;ciyisioQ'of thë statutë.'pf 'fi-auds requiritlg 
contracts f or môre than ôttë, yeair to be in wt-îtitig.is not éontravened as 
to actions for breàches odcûmtig diiring the period cbvered by thëac- 
tual carrying out of the çontract. ' If, as asserted in .the Perry Case, a 
party is to be held to haVe adopted, and tp.të bôurid by, the ter'ms of a 
çontract to whiçh he is a âtra.nger, ■whën with knowledge of sticH coh- 
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tract he deliberately enters into relations with one of the parties which 
are consistent only with the adoption of such contract, no reason is ap- 
parent why the remedy should be confined to equity, unless the right 
asserted is merely équitable. In the case hère presented the defend- 
ant's obligation was not predicated upon mère acquiescence but upon an 
affirmative, express adoption of the contract and assertion of rights un- 
der it. The fact (if it be so regarded) that the liability is made to dé- 
pend upon the principle of équitable estoppel does not limit the relief 
to equity ; for it is well settled that estoppels in pais are called équita- 
ble merely because they arise from facts that make their application 
just, and not because they are in any way limited to cases in equity. 
They are fully as applicable in courts of common law. Barnard v. 
German-Âmerican Seminary, 49 Mich. 444, 13 N. W. 811; Dicker- 
son V. Colgrove, 100 U. S. 578, 583, 25 L. Ed. 618 ; Drexel v. Berney, 
123 U. S. 241, 253, 7 Sup. Ct. 1200, 30 L. Ed. 1319; Anglo-American 
Land, etc., Co. v. Lombard, 132 Fed. 721, 733, 68 C. C. A. 89. 

It is true that in some jurisdictions the beneficiary of a promise made 
to a third person can sue for its enforcement only in equity, although 
it is the prevailing rule in this country that such beneficiary may main- 
tain assumpsit on a promise not under seal (Hendrick v. Lindsay, 93 
U. S. 143, 149, 23 L. Ed. 855), the question of remedy depending in 
the fédéral courts upon the law of the forum in which the case is tried 
(Willard v. Wood, 135 U. S. 309, 312, 313, 10 Sup. Ct. 831, 34 h. Ed. 
310). But in the jurisdictions in which the right to sue at law is de- 
nied, such déniai is based upon the lack of privity between the promisor 
and the beneficiary of the promise. There is to our minds no analogy 
between an action of that nature and that under considération hère; 
for hère the défendant, as successor in interest of the Choctaw Com- 
pany, by direct relations with the successor in interest of the lumber 
Company, is claimed to hâve adopted the contract as its own. A mu- 
tuality of contract would thus be created, and by such dealings the 
parties regarded as having made a new contract between themselves, 
on the same terms as those of the contract between the original par- 
ties, so long at least as such relations continue. It is worthy of note 
that in the case of Railroad Co. v. Coal Co., 79 111, 121, which, as be- 
fore stated, was cited with approval in the Wiggins Ferry Case, the 
action was at law. In the case of Florida Central & Pen. R. R. Co. v. 
Wucki, 68 Fed. 864, 16 C. C. A. 43, which was an action at law for 
damages for breach of a contract as to freight charges made by the 
predecessor of the défendant, based upon the proposition that the de- 
fendant had by its acts adopted, ratified, and confirmed the contract, 
the Court of Appeals of the Fifth Circuit seems to hâve considered that 
a cause of action existed at law, provided the adoption of the contract 
was sustained by proofs. 

We hâve not overlooked the fact that in the case of Sloss Iron & 
Steel Co. V. So. Car. & Georgia R. R. Co., 85 Fed. 133, 29 C. C. A. 
50, the Court of Appeals of the Fourth Circuit seems to have construed 
the décision in the Wiggins Ferry Case as ba-sed upon purely équitable 
principles. The Sloss Case likewise involved éléments making a 
resort to equity necessary, on the ground of mistake, and we find noth- 
ing in that case in conflict with the conclusion we have reached as to 
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the remedy in the instant, case. The conclusion reached is tliat, under 
tlie facts presented hère, plaintiff's remedy is not confined to equity. 

4. In our opinion, the court erred in holding that the St. Francis 
River Railroad was a common carrier, and in interpreting the con- 
tract as imposing no obligation upon the railroad company save that 
owing at the common law f rom one common carrier to another. The 
chief arguments adduced in favor of the proposition that the so-called 
St. Francis River Railroad is a common carrier are that the terni 
"railroad," as contained in the name under which the road was operat- 
ed, imports the status of common carrier; that the provisions in the 
contract for joint construction and maintenance of passenger and 
freight dépôt buildings and platforms (including joint station agent), 
the référence therein to the lumber company's line as a "railroad" and 
to its "right of way," the provision for division of freight rates as be- 
tween two Connecting carriers, and the including in the agreement for 
rates and division thereof shipments of cotton and of merchandise, are 
consistent only with the status of the St. Francis River Railroad as a 
common carrier. But thèse considérations cannot outweigh the sub- 
stantial considérations shown not only by the contract, but by the con- 
ditions and circumstances under which it is shown to hâve been made. 
They caniiot overcome the fact, which clearly stands out, according 
to the proof s given or offered, that the so-called railroad was intended, 
both by the railroad company and the lumber company, merely as a 
spur to the mill for the purpose of enabling the lumber company, not 
as a carrier, but as a shipper, to transport its forest products over the 
line of the Choctaw Road ; that, throughout, the lumber company's re- 
lation 'to the railroad company was in fact that of a shipper — a rela- 
tion emphasized by the requirement that the lumber company ship 
"its products over the Choctaw Railroad unless transported by river." 
The terms ased and the provisions relied upon as establishing the status 
of common carrier cannot prevail against the considérations that this 
lumber and logging road had no roUing stock suitable for any purpose 
except logging ; that there was in the neighborhood no cotton or other 
merchandise to ship, and no inhabitants to serve as carrier, either in 
the relation of passengers, shippers, or consignées ; and that there was 
no holding out of the road as such carrier by advertisement or other- 
wise. No rule for the interprétation of contracts is better settled than 
that in construing a contract the court should place itself so far as pos- 
sible in the situation of the parties when the agreement was made. 
Construing this contract in the light of the situation shown by the évi- 
dence admitted or offered, we hâve no difficulty in holding that the St. 
Francis River Railroad was not a common carrier, but was a mère spur 
extending throiigh the timber and to the mill of the plaintiff as a mère 
ladjunct to its lumber business. In Moore on Carriers, at page 20, 
it is said: 

"According to ail the authpritles, the essentlal eharacteristlcs of the com- 
mon carrier are that he holds himself out as such to the world ; that he un- 
dertakes generally, and for ail persons indifferently, to carry goods, and de- 
llver them, for hire ; and that his public profession of his employment be 
such that if he refuse, without some just ground, to carry goods for any one, 
in the course of his employment and for a reasonable and customary priée, 
he will be liable to an action." 
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A private raiiroad, established as an incident to a private business, is 
lîot a common carrier. McKivergan v. Lumber Co., 124 Wis. 60, 102 
N. W. 332 ; Moore on Carriers, p. 72, § 35. See, also, Wade v. Lutch- 
er & M. Cypress Lumber Ce, 74 Fed. 517, 20 C. C. A. 515, 33 L. R. 
A. 255; Eastern & Western Lumber Co. v. Rayley, 157 Fed. 532, 535, 
85 C. C. A. 296. 

But independently of the status of the St. Francis River Raiiroad as 
a common carrier, the trial court was in error in holding that there 
was nothing in the written contract of November 22, 1900, which ob- 
ligated the raiiroad company to furnish cars for logs or forest products 
to be delivered elsewhere than directly upon the raiiroad company's 
right of way. The provisions in the contract, first, requiring that the 
connection of the lumber company's road with that of the railway com- 
pany at the "joint of intersection shall be under the supervision of and 
according to plans prepared by the railroad's chief engineer ; second, 
by which the lumber company agreed to construct a switch or side 
track near the place of intersection of the roads "for the placing of 
cars" ; third, the stipulation for the laying with a certain weight of 
Steel rails that portion of the lumber company's "main line" between 
the switch and the "joint of intersection," or such portion of the "main 
line" and side track of the lumber company as in the judgment of the 
chief engineer of the railway company shall be sufficient to enable the 
(railway company), with its engines, to transfer cars to and from its 
raiiroad to the switch and upon the raiiroad of the lumber company; 
and, fourth, the requirement that the lumber company, under drastic 
penalties for failure to do so, must ship ail its products over the raii- 
road company's line — in connection with the other provisions of the 
contract referred to in the statement of facts preceding this opin- 
ion, construed in the light of the circumstances under which the con- 
tract was made, necessarily affirm the existence of relations beyond 
those arising between common carriers in the absence of contract, and 
necessarily show that it was contemplated by the parties that the raii- 
road company should place its cars upon the lumber company's switch 
provided for the placing of cars, and should in turn haul them there- 
from over the "joint of intersection" to and upon the raiiroad com- 
pany's tracks, and necessarily imply an agreement on the part of the 
raiiroad company that cars in necessary numbers and upon reasonable 
notice should be placed by the raiiroad company upon the spur track 
for the use of its patron in connection with the logging and lumber- 
ing plants constructed and to be constructed along the line of the spur. 

The testimony as to the custom of the railway company to make 
such deliveries of cars upon the lumber company's tracks, for the 
purposes stated, does not violate the rule which forbids altering the 
terms of an unambiguous contract by proof of custom. Such testi- 
mony was admissible for the purpose of showing the actual adoption 
by the défendant of the contract made by its predecessor, and in con- 
nection with that adoption the practical construction placed by the de- 
fendant upon the contract which it was adopting. The contract as 
construed by us is not subject to the objection of lack of mutuality, 
for the lumber company was under stringent obligations to ship its 
products over the line of the raiiroad company. 
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fî. But the obligation imposed by the contract upon the raiiroad 
Company was net to furnish cars whenever and in whatever quantities 
demanded. There is no provision for the furnishing of any specified 
nùmber of cars, or at any specified times ; much less an agreement 
that plaintifï should be the sole judge of the reasonableness of its own 
demands. The obligation imposed was, however, to furnish cars in 
necessary numbers and upon reasonable notice. A liability for failure 
to furnish cars must thus dépend upon proof of spécial and reason- 
able requests by the plaintifï, having in mind the reasonable demands 
and the proper conducting of defendant's business, followed by an un- 
reasonable refusai or failure on the part of défendant to comply with 
such spécial and reasonable requests. What cars were necessary and 
what notice was reasonable, and whether defendant's iailures to fur- 
nish were unreasonable, were questions of f act in the case of each 
alleged demand. Evidence was, introduced or offered. tending to show 
in certain instances such spécial and reasonable demands by the plain- 
tifï, and in some instances unreasonable failures by défendant to com- 
ply therewith. There tlius existed questions of fact for the jury, to 
whom the case should hâve been submitted. 

We find no occasion upon this record to discuss the various ques- 
tions presented by counsel as to the sufficiency of the proof s as to the 
reasonableness of plaintifï's demands or the unreasonableness of de- 
fendant's failures to comply 'therewith, nor to pass upon questions of 
damages resulting from such failures. None of thèse questions hâve 
been passed upon by the court below, and they may never arise upon 
a trial had under the views we hâve expressed. 

The judgment of the Circuit Court must be reversed, and a new 
trial ordered. 



ATCHISON, T. & s. F. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. May 5, 1909.) 

No. 1,590. 

1. CAEEIERS (§ 38*) — INTEBSTATB COMMERCE — REBATINO — INTEKT— WlLLFDL- 

NESS. 

lu a prosecutlon of an Interstate carrier for glvlng a rebate on an Inter- 
state shipment of lime, constltutlng a departure from the established and 
publlshed rate, in violation of Elklns Act Feb. 19, 1903, c. 708, 32 Stat. 
847 (U. S. Oomp. St. Supp. 1907, p. 880), denouncing such departure when 
wlUf uUy made, the Intent of the carrier is of the essence of the offense. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.*] 

2. CaEBIERS (§ 38*)— IIÏTEBSTATE COMMERCE— REBATING. 

A departure from an established and pubUshed Interstate freight rate 
by a carrier in order to constltute a crime denounced bv Elklns Act Feb. 
19, 1903, c. 708, 32 Stat. 847 (U. S. Comp. St. Supp. 1907, p. 880), must be 
wlUful. 

[Ëd. Note. — For other cases, see Carriers, Dec. Dlg. § 38.*] 

8. Carriers (§ 38*) — Interstate Commerce — Rebatinq—Indiotment— "Con- 
cession." 

Under Elklns Act Feb. 19, 1903, e. 708, 32 Stat. 847 (U. S. Comp. St. 
Supp. 1907, p. 880), maklng the willful glvlng of concessions by Interstate 

•For other cases see same toplc & § numeee In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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carriers from the established and publlshed tariff rates an offense, an In- 
aictment alleging that the established and published rate per car for bulk 
lime between two points was $70 per car o£ 40,000 pounds minimum, and 
that défendant chargea and received for a specified car the sum of $64.75 
and no more, sufficiently charged that défendant granted a "concession" 
prohiblted by the statiite, though the count dld not use the word "conces- 
sion" to describ3 the alleged rebate. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 38.* 

For other définitions, see Words and Phrases, vol. 2, p. 1386.] 
4 Caeeiebs (§ 38*)— Rebating—Indictment— Evidence— Vaeiance. 

A tariff sheet showing an established and publlshed rate on bulk lime 
between two points of $3.50 per ton in car load lots of not less than 40,- 
000 pounds dld not sustaln an Indlctment against the carrier for grantlng 
a concession alleging that the established rate was $70 a car of 40,000 
pounds minimum. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 38.*] 

5. CaEBIERS (§ 38*)— INTEESTATE COMMBECE—REBATINQ—INTENT— EVIDENCE. 

Where, in a prosecution against a carrier for alleged rebatlng on shlp- 
ments of bulk lime, it was shown that the regular publlshed rate was 
$3.50 per ton, 40,000 pounds minimum, that the value of the lime was 
$3.50 a ton at the point of shipment, and that the carrier had accepted 
in settlement sums varylng from 35 cents to $14.35 per car less than 
such established rate, évidence that the shlpper had clalmed that each 
of the cars had been loaded wlth at least the minimum amount, but that 
varions amounts had been lost in transit, and that the carrier had not ex- 
acted frelght on the amount so lost, was admissible as showing absence 
of the carrier's Intent to grant a concession from the established frelght 
rate. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. S 38.*] 

In Error to the District Court of the IJnited States for the Southern 
Division of the Southern District of California. 
For opinion below, see 163 Fed. 111. 

Robert Dunlap, T. J. Norton, W. W. Camp, A. H. Van Cott, U. T. 
Clotfelter, and Gardiner Lathrop, for plaintiflf in error. 
Oscar Lawler and Robert T. DevHn, U. S. Attys. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Tudge. The indictment in this case was based upon 
the act of Congress known as the Elkins act, approved February 19, 
1903, entitled "An act to further regulate commerce with foreign na- 
tions and among the states." Act Feb. 19, 1903, c. 708, 32 Stat. 847 
(U. S. Comp. St. Supp. 1907, p. 880). 

We are in en tire accord with the learned judge of the court below in 
his holding that this act, as well as ail other acts upon the same sub- 
ject, shoùld be so construed and enforced by the courts as to promote 
their policies and extirpate the evils against which they are directed. 
Yet in respect to their criminal features this can only be done upon 
valid indictment, and in accordance with the established principles 
governing criminal prosecutions. The indictment in the présent case 
contains 66 counts, upon each of which the plaintiff in error, de- 
fendant below, was found guilty by the jury, and upon each of which 
it was sentenced by the judgment brought hère for review upon vari- 

•For otber cases aee same topic & i numbsb in Dec. ft Am. IllgB. 1907 to date, & Rep'r luduxai 
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ous assignments of error. Ali of the counts are similar and involve 
the same questions of law and similar questions of f act, so that it will 
be sufficient tp set forth the substance of the first count, which, after 
stating the corporate character of the défendant, and that it is, and 
was at ail the times mentioned in the indictment, a common carrier 
subject to the provisions of the interstate commerce act, and engaged 
in the transportation over its continuous line of road, of freight and 
property, in interstate commerce, f rom the town of Nelson, in the 
territory of Arizona, to the town of Barstow, in California, and ail 
stations oh the said continuous line south of Barstow, charged: That 
on the i5th day of June, 1905, the défendant in the manner and form 
acquired by law established and filed with the Interstate Commerce 
Commission, and had, as required by law, published, a tariff of rates 
of fare and charges for the transportation of freight and property in 
interstate commerce, which was in force from June 15, 1905, to July 
16, 1906, upon the defendant's continuous line of route between the 
towns of Nelson and Barstow, and ail stations on said line south of 
Barstow within the state of California. That the tariff s so estab- 
lished, filed, and published by the défendant company plainly stated 
the places upon its railroâd Unes bétween which property would be 
carried, and contained the classification of freight at said times in 
force, and further stated, the quantity of the respective commodities 
designated in said classification to which each of the rates of fare and 
charges therein specified were applicable, and in connection with which 
said respective rates were to be established. 

"That at ail the times between said 15th day of June, In the year 1905, and 
the leth day of July, in the year 1906, the lowest total lawful rate and charge 
established in said taritï by said corporation, common carrier, the Atchison, 
Topeka & Santa Fé Railway Company, and in force on its said continuous Une 
and route for the transportation of bulk lime in car load lots from said town 
of Nelson, In said territory of Arizona, to the said town of Barstow, in the 
State of California, was, as shown by said tariff so established, flled and pub- 
lished by said corporation common carrier, as aforesaid, seventy (70) dollars 
for each car load lot of bulk lime shlpped and transported over said continuous 
line and route from said town of Nelson, In the territory of Arizona, to said 
town of Barstow, Cal., or to any station on said line and route south of said 
town o;f Barstow, in the said Southern District of California, as aforesaid. 
That the Grand Canyon Lime & Cément Company at ail the times herein men- 
tioned was, and stlU Is, a corporation organized and extsting under and by 
virtue of the laws of the state of California, baving its principal place of busi- 
ness at the City of Los Angeles, eounty of Los Angeles, division and district 
aforesaid, and also baving a place of business and factory at the said town of 
Nelson, in the territory of Arizona. 

"And the grand jurors aforesaid, on their oath aforesaid, do further présent: 
That heretofore, on the 17th day of June, In the year 1905, said Grand Canyon 
Lime & Cément Company, a corporation as aforesaid, dellvered to said the 
Atchison, Topeka & Santa Fé Railway Company, railroâd corporation and com- 
mon carrier as aforesaid, at the said town of Nelson, in said territory of 
Arizona, for shipment and transportation by the said common carrier and its 
railroads, over said line and route, to J. S. Schirm, at the city of Los Angeles 
(said City of Los Angeles being a station on the line and route of said common 
carrier south of said town of Barstow, Cal.), within the Southern division of 
the Southern district of California, a certain car load lot of bulk lime, which 
said lime was then and thei'e contained in car of the said the Atchison, To- 
peka & Santa Fé Railway Company No. 17,256, which said car load lot o£ 
bulk lime was transported In said car No. 17,256 by said railway company by 
way of and over said continuous Une and route from said town of Nelson, 
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territoi-y of Arizona, through and by way of said Southern Division of the 
Southern District of Callfornla, to sald clty of Los Angeles. That the lawful 
amount of freight due and payable to sald Atchison, Topeka & Santa Fê Eall- 
way Company, common carrier as aforesaid, under, pursuant to, and In ac- 
cordance with said tariff so established, flled, and published by said railroad 
corporation as aforesaid was the sum of seventy (70) dollars. That said 
Atchison, Topeka & Santa Fé Railway Company, corporation, common carrier, 
as aforesaid (notwithstanding the existence of said lawful rate of seventy 
t70] dollars for the transportatlon of said car load lot of bulk lime as afore- 
said), did charge, demand, and Y-ecelve from the said J. S. Sehirm for the 
transportatlon and shipment of said car load lot of bulk lime from said town 
of Nelson, In the territory of Arizona, to the sald city of Los Angeles, In the 
State of Oalifornia, the sum of sixty-four and seventy-five one hundredths 
(64.75) dollars, and no more, which said sum of sixty-four and seventy-five 
one hundredths (64.75) dollars was at the city of Los Angeles, wlthin ,the 
Southern Division of the Southern District of Callfornla, paid by said J. S. 
Schirm to said the Atchison, Topeka & Santa Fé Railway Company on the 22d 
day of June, in the year 1905, for such transportatlon." 

The foregoing constitutes the charging part of the first count of the 
indictment. 

The Elkins act in its first section provides, among other things : 
"That anything done or omitted to be done by a corporation common carrier 
subject to the act to regulate commerce and the acts amendatory thereof. If 
done or omitted to be done by any director or officer thereof, or any receiver, 
trustée, lessee, agent or person acting for or employed by such corporation, 
would constitute a misdemeanor under said acts, or under thls act, shall also 
be held to be a misdemeanor committed by such corporation, and upon con- 
viction thereof It shall be subject to like penalties as are prescribed in said 
acts or by thls act with référence to such persons, except as such penalties 
are herein changed. The wlllful failure upon the part of any carrier sub- 
ject to sald acts to file and publish the tariffs or rates and charges as requlred 
by sald acts or strictly to observe such tariffs untll changed according to law 
shall be a misdemeanor, and upon conviction thereof the corporation offending 
shall be subject to a fine not less than one thousand dollars nor more than 
twenty thousand dollars for each offense; and It shall be unlawful for any per- 
son, persons, or corporation to offer, grant or give or to solicit, accept or re- 
celve any rebate, concession or discrimination In respect of the transportatlon 
of any property in Interstate or foreign commerce by any conunon carrier sub- 
ject to said act to regulate commerce and the acts amendatory thereto where- 
by any such property shall by any device whatever be transported at a less 
rate than that named In the tariffs published and filed by such carrier, as Is 
required by sald act to regulate commerce and the a;cts amendatory thereto, or 
whereby any other advantage is given or discrimination Is practiced. Every 
I)ergon or corporation who shall offer, grant or give or sollcit, accept or recelve 
any such rebates, concession, or discrimination shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be punished by a fine of 
not less than one thousand dollars nor more than twenty thousand dollars. 
* • * In construlng and enforéing the provisions of thls section the act, 
omission, or failure of any oflicer, agent, or other person acting for or em- 
ployed by any common carrier acting withln the seope of his employment shall 
In every case be also deemed to be the act, omission, or failure of such car- 
rier as well as that of the person. Whenever any carrier files with the Inter- 
state Commerce Commission or publishes a particular rate under the provi- 
sions of the act to regulate commerce or acts amendatory thereto, or partici- 
pâtes in any rates so flled or published, that rate, as against such carrier, 
Its officers or agents in any prosecution begun under thls act shall be con- 
cluslvely deemed to be the légal rate, and any departure from such rate, or any 
offer to départ therefrom, shall be deemed to be an offense under this section 
of thls act." 

On the trial the government introduced the tariff established by the 
défendant company and filed with the Interstate Commerce Commis- 
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sion, shôwing thë rate ovër its line of Tokd on line from Nelson to the ] 
stations ; referred to in the indictment to be 350 cents per ton for a 
minimum car load weiglit of 40,000 pounds. It was also shown on 
the trial thàt during the time covered by the indictment — more than 
a ye^rT— 384 cars or thereabouts of lime, aggregating between 9,000 
and 10,000 tons, and; on which the total freight amounted to about 
$33,000, were shipped from Nelson over the defendant's road, con- 
cerning 66 of which cars (those embraced by the indictment) a ques- 
tion aros^ between the shipper and the railroad company in respect 
to lime claimed by the shipper to hâve beeu lost therefrom in transit, 
amouriting in value to from 35 cents to $14.35 a car, and aggregating 
less-than $500. fi'rederick P. Gregson; the freight agent of the de- 
fendant çQmpany having charge of such matters, was called as a wit- 
ness by the government> and was examined by its counsel as well as 
by the counsel for the railroad company, and in respect to those claims 
made by the shipper for those losses gavé testimony tending to show 
that in respect to each of the 66 shipments covered by the indictment 
the shipper complained to thiè company that the full minimum car load 
weight of 40,000 pounds had been loaded into the cars of the plaintiff 
in error at Nelson, and that a freight bill for the minimum car load, 
according to the tariff of $70, had been made, and that that amount 
was demanded by the défendant eomijany for freight on each of those 
cars, but that as a matter of fact, according to the railroad company's 
scales at or near the destination of the shipment, it appeared that each 
of the 66 cars contained less than 40,000 pounds of lime, in consé- 
quence of which the shipper insisted that the company had lost in 
transit his lime to the amount of the différence between 40,000 pounds 
and the weight so shown by the scales, and insisted that he should not 
lose the lime, and at the same time pay freight on the lime so lost. 
That it tost, $3;50 per ton to produce the lime at Nelson, and as the 
freight, according to the tariflf, was $3.50 per ton, the shipper offered 
to waive anyclaim for the loss of the lime if the company would waive 
demand for the freight on the amount so claimed to hâve been lost, 
and that a Compromise was made between the witness acting for the 
railroad company and the shipper on that basis, and that the com- 
pany accepted payment only on the lime actually transported at the 
rate of $3.50 la ton. Other witnesses gave testimony tending to cor- 
rbborate that of Gregson, ail of which évidence was ' subsequently, on 
motion of counsel for the, government, withdrawn from the considéra- 
tion of the jury and stricken out, and the jury subsequently instructed, 
in part, as ifollows : 

"The parties having stlpulated that the government's Èxhibit No. 5 is a copy 
of the tariff flled by def enflant with said commission (Interstate Commerce 
Commission), said exhlbit was at the times mentloned in the indictment its 
légal tariff, under and by vlrtue of which the rate of freight (^n lime in car 
load lots from Nelson to points on its Une south of Barsto^is flxed at $3.50 
per ton, applicable to quantifies of not legs than 40,000 pounds, or 20 tons, and 
that said tariff was binding and conclusiye upon the défendant, and it could 
not by any means whatever lawf uUy charge or coUéct for the transportation 
of any of the property mentioned in the indictment any greater or less rate 
than that speClfled in said tarife. You are further instructed that, if the de- 
fendant did accept for the transportation of said lime a less rate than that 
flxed by its légal tarifC, it is wholly imma'terial whether the différence between 
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the tariff rate and the rate so acceptée! was large or sinall. You are further 
instructed that, If you find that the défendant dld aecept and receive for the 
transportation of said lime a less rate than that flxed by sald tariff, you need 
uot inquire or detennine whether or net the défendant intended thereby to 
violate the law, for such intention or lack thereof upon its part Is entirely Ina- 
inaterial." 

Thèse rulings and instructions of the court below, as well as the 
instructions hereinafter referred to, were excepted to by the défend- 
ant, and are hère assigned as error. 

The indictment does not charge, nor in the record is it anywhere 
contended, that there was in the first place any agreement or under- 
standing of any nature that the défendant should carry the Hme at any 
departure or concession from the estabhshed rate; and, while it is 
entirely true that it was the purpose of the statutory enactments upon 
the subject to eut up by the roots the entire system of rebates and dis- 
criminations, however made, by railroad companies in favor of par- 
ticular localities, spécial enterprises, favored corporations, or individ- 
uals, and that the courts should be astute to discover and severely pun- 
ish any and every such unlawful and wicked act, it was not, we think, 
the purpose of Congress to punish as a crime any innocent act com- 
mitted by a corporation any more than by an individual. 

The view taken by the trial court of the nature of the charge made 
by the indictment in its ruling on granting the government's motion 
to strike out ail of the évidence tending to show that the déductions 
made from the original freight bills by the defendant's agent, varying 
from 35 cents to $14.35 on the 66 car loads in question because of the 
contention of the shipper that he was not legally bound and should 
not in justice pay freight on lime lost by the company in transit and 
which it did not transport, is shown by the ruling itself, where the 
learned judge said : 

"I hold that the acceptance by the défendant of a less sum of money than 
that named in Its tariff for the transportation of the property described in the 
indictment, if there has been such acceptance, was a dejyarture from the légal 
rate, and that it is no justification for such a departure, nor is it any défense 
to a prosecution therefor that the acts of the carrier were done in compromise 
of claims for loss of property In transit." 

Passing, for the moment, the question whether the collection of 
$3.50 a ton for ail the lime in fact transported by the railroad com- 
pany for the shipper between the stations mentioned is in law or fact 
any departure from the established rate of $3.50 a ton on that com- 
modity between those stations, it is plain, we think, that if the charge 
upon which the défendant was being tried was, as indicated in the rul- 
ing of the court from which we hâve quoted, "a departure" by the 
défendant from its established rate, then clearly the intention with 
which such departure was so made was of the essence of the offense, 
because made so by the statute itself in expressly denouncing such 
departure when "willfully" made. When the court below, however, 
came to charge the jury, it instructed them that to constitute the of- 
fense charged in the first count of the indictment "five things are 
necessary," the first three of which need not be referred to, since they 
were stated by the court to be admitted. The fourth and fifth were 
stated by the court to be as follows; 
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"Fourth. That the défendant, as alleged In sald count, flled wîth the Inter- 
state Commerce Commission a tarlffi or schedule of rates, of whlcli United 
States Kxliiblt 5 is a copy, and that the lawfui amount of freiglit due tlie 
défendant on said shlpment under said tarlff was $70. 

"Fifth. That said amount of $64.75 was paid by said Schirm, and that Its 
acceptance by défendant was a concession by défendant to said Schirm where- 
by said lime was transported at a less rate than that named in sald tarlff." 

If, as we take ït, by the word "concession" in thèse instructions 
the court mea.nt the "departure" from the tariflf rate referred to in 
its above quoted ruhng in striking out the évidence referred to, the 
same observations are of course, applicable to such "concession" as 
to the departure f rotn the tarifï rate ; that is to say, it must hâve been 
"wïllful" to constitute a crime under the statute. Although the charg- 
ing part of count one of thè indictment does not use the v^ford "conces- 
sion," it does allège, in effect, that the rate established and published 
by the défendant per car from Nelson tô Los Angeles was $70, and 
that, notwithstanding that sum was the, lawfui rate for the trans- 
portatipn between those points for such car loads of lime, the défend- 
ant did charge, demand, and receive for the car referred to in count 
one the sum of $64.75, and no more. Since the défendant, of course, 
•knew and must be held to hâve known the tariff of rates established 
and published by itself, the averment that, notwithstanding the alleged 
rate of $70 for the car referred to, the défendant, in fact, charged and 
accepted $64.75 only, would seem to be sufficient to constitute the 
concession prohibited by the statute. The name is of but little mo- 
ment. The essence of the thing is what characterizes and identifies it. 
Therefore we conclude that the objections made by the défendant to 
the sufficiency of the indictment are not well taken. But the estab- 
lished and published tarifï introduced by the government does not 
support that charge. The tariff rate as established and published by 
the défendant for the transportation of bulk lime between Nelson and 
Los Angeles was $3.50 a ton in car load lots of not less than 40,000 
pounds. It is true that, to entitle a shipper to that rate, he was re- 
quired to put into the car at least 40,000 pounds; and it is also true 
that, by loading that quantity, he was entitled to that rate regardless 
of how much the carrier might deliver at the point of destination. 
If the shipper put in the car more than 40,000 pounds, he was not 
entitled to a rate of $70. In that event he was required to pay not 
$70 only, but $3.50 a ton on the quantity actually loaded and delivered; 
that is to say, $3.50 a ton was the established and published rate — not 
$70 a car. It is true that the freight would amount to $70 in cases 
where exactly 40,000 pounds were loaded and transported; but that 
was a mère incident. It might be more and it might be less — more 
when more than 40,000 pounds were loaded and transported, and less 
where at least 40,000 pounds were loaded, but not that amount was 
transported and delivered at the point of destination, the rate, how- 
ever, ail the time remaining the same, to wit, $3.50 a ton. Gregson 
testified, among other things, that the shipper explained to him how, 
the loading was done at Nelson, which was a remote and unimportant 
station, and convinced him that at least 40,000 pounds of lime were 
loaded iato every one of the cars shipped from that place, The ship- 
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per was, therefore, as has been said, legally entitlecl to hâve each of- 
those shipments transportée at the rate fixed in the defendant's tariff, 
to wit, at the rate of $3.50 per ton. The loss of some of the Urne by 
the carrier in transit could not legally or justly deprive the shipper of 
the rate applicable to the minimum car load weight, any more than it 
would confer upon the carrier the right to charge for the transporta- 
tion of that which it did not transport. The loss in transit was the 
fault of the carrier, for which loss it, and not the shipper, must be 
held to be the sufferer. Assuming, as, of course, we must in passing 
upon the rulings of the trial court, the facts to be as the évidence tend- 
ed to prove them, we do not see how under the circumstances testified 
to it can fairly be said that the shipper in this case had his lime trans- 
ported at a less rate than the regularly established and published 
rate. He was entitled to the car load rate of $3.50 a ton because he 
loaded at least 40,000 pounds in each of the cars in question, and he 
was not legally or equitably bound to pay freight on any of the lime 
which the carrier lost in transit and failed to deliver at the point of 
destination. 

Of course, if ail of this was a mère pretense, and if, in truth, it 
constituted but a concocted scheme or device of the défendant for the 
purpose of departing in any way from its established and published 
schedule or making to the shipper any concession of any character, the 
crime denounced by the statute was committed ; but that was a ques- 
tion of fact for the jury, in the considération and détermination of 
which the évidence stricken out was important to the défendant. 
While "courts rightiy are keen to penetrate an innocent appearing de- 
vice to reach an illégal transaction," said the Circuit Court of Appeals 
for the Seventh Circuit in a case involving an alleged criminal viola- 
tion of the Elkins act, "they should also be alert to save a lawful act, 
though it be hid under a false cover." Chicago & A. Ry. Co. v. United 
States, 156 Fed. 558, 560, 84 C. C. A. 324. And in the case of Cam- 
den Iron Works v. United States, 158 Fed. 561, 564, 8o C. C. A. 585, 
which was also based on the Elkins act, the Circuit Court of Appeals 
for the Third Circuit said: 

"It is pertinent to remark that the législation which has been under ex- 
aminatlon is highly pénal in its character, and while it is the duty of the 
courts to so construe its terms as to suppress, if possible, the mischief against 
which it is direeted, it is no less their duty to see to it that no person, natural 
or artiflcial, shall be held guilty of a crime upon an interprétation of the stat- 
ute creating it which does not appear with at least a reasonable degree of cer- 
tainty to be the correct one." 

A similar right of a défendant charged with a similar crime under 
the same statute was very recently under the considération of the Su- 
prême Court in the case entitled New York Central & Hudson River 
Railroad Company v. United States (decided February 23, 1909) 212 

U. S. 481, 29 Sup. Ct. 304, 53 L. Ed. . There the charge was 

against the railroad company, its gênerai and assistant gênerai traffic 
manager. The indictment, among other things, charged the making 
and publishing of a through tarifif rate upon sugar by certain railroad 
companies, including the New York Central & Hudson River Com- 
pany, fixing the rate at 23 cents per 100 pounds from New York City 
170 F.— 17 
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to Détroit, and charging the railroad company's gênerai and assistant 
gênerai traffic manager with entering into an unlawful arrangement 
with certain sugàr refining companies and the consignées of the sugar 
shipped by them, whereby it was agreed that for sugar shipped over 
the Une whereon the f ùll tàriff rate was paid the railroad company 
should subsequently give a rebate of 5 cents for each 100 pounds. 
The indictment charged that during the months of April and May, 
1904, shipments were^ made under this agreement and the regular 
tarifï rates paid, and that on the 14th of July of that year a claim for 
a rebate in the sum ôf $1,534.99 was presented by the agents of the 
shipper and consignées, and paid on the 31st day of August to one 
Pàlmer, agent of the sugar company, for the benefit of the shippers 
and consignées. The foregoing were thé allégations of the second 
couht of the indictment, and similar averments were made in other 
çounts. 'It appeared that the sugar refining companies were engaged 
in selling and shipping their produce in Brooklyn and Jersey City, and 
that W; H. Edgar & Son were engaged in business in Détroit, where 
they .were dealers in sugar. By letters between Palmer, in charge of 
the tràffiC of the sugar refining companies and of procuring rates for 
the shipment of sugar, and the gênerai and assistant traffic managers 
of the railroad company, it was agreed that Edgar & Son should re- 
ceiye a rate ôf 18 cents per 100 pounds from New York to Détroit. 
The letters referred to showed that this Concession was given to Edgar 
& Son to prevent them f rotn resorting to transportation by water route 
between New York 'and Détroit, thereby depriving the roads interested 
of the business, and to âssist Edgar & Son in meeting the severe com- 
pétition with other shippers and dealers. The shipments were made 
accordingly, and claims for rebate made on the basis of a réduction 
of 5 cents a 100 pounds from the published rates. Thèse claims were 
sent to the assistant freight traffic maiiager of the railroad company 
by Palmer, the agent of the sugar companies, and then sent to one 
Wilson, the gênerai manager of the New York Central and Fast 
Freight Lines at Buffalo, N. Y. Wilson returned to the assistant traf- 
fic manager of the railroad company a cashier's draft for the amount 
of thë claim, which draft was then sent to the agent of the sugar 
companies and his receipt taken. It was stipuîated that thèse drafts 
were ultimately paid from the funds of the railroad company. 

One of the points made by the plaintiff in error and considered by 
the Suprerne Court is thus stated by the court in its opinion: 

"It is further coutended that tlie court bflow erred in its référence to the 
absence of the wltness Blmbleton, and the notiproduction • of books in whlch 
entrles were made concemlng the transactions in question. It appears that 
Embleton was a clerk in the employ of Wilson, and had charge of the books 
In which thèse transactions were entered, that he did not appear at the trial, 
having left beeause of sieknesB, nor were the books produced. The comment 
objected to was made in connection with this paragraph of the charge: 

" 'On this question of Intent also, gentlemen, it is compétent for you to take 
into considération the method in which thèse transactions were carrled on. 
The letter from Palmer to Guilford was headed private and confidential. It 
will be proper for you to take into considération the f act, if you belleve the 
évidence in the case, that the method of making thèse payments, instead of 
being by a direct cheçk drawn at Buffalo by or on behalf of this défendant, 
was by purchasing a dtaft drawn by the Bank of Buffalo upon the Chemical 
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Bank In f avor of Mr. Palmer ; and you may take into considération upon tliat 
question the évidence in tliis case tiiat tlie original claiins preseuted by Pal- 
mer to Pomeroy and sent by Pomeroy to Wilson bave beeu destroyed, and tlie 
fact that when Bmbleton, tlae man in cliarge of tbe shipineuts, left tlie em- 
ployment there a book containing entries in référence to thèse daims disap- 
peared, and ttiat Mr. Wilson testifled in this case tliat lie did not know where 
it was. 

" 'Now, it is for you to say, gentlemen, whether thèse occurrences and thèse 
facts are consistent with innocence or with guilt, because if a man carries on 
an act, or any person does anything which upon its face is apparently unlaw- 
ful, and he does it In a furtlve and secret manner, showing that his intention 
while àe does the act is to do it in such a way as to conceal it, the jury may 
draw the inference from that fact, if they see tit — they are not obliged to, but 
they may if they see fit — that the intention with which the act was done was 
to perform an illégal or a crlinlnal act.' 

"We do not perceive any prejudicial error in this charge. It simply amount- 
ed to permitting the jury to consider the cireumstances enumerated as bear- 
ing upon the guilty purposes of the parties charged in the Indictment. It left 
to the jury to attach such weight as they saw fit to the cireumstances of Bmble- 
ton's absence and the nonproduction of the books. It is to be noted in this con- 
nection that the Judge in the latter portion of his charge, at the request of 
the défendant, said: 'There is no évidence that the défendant corporation or 
those who controlled its corporate action destroyed or failed to produce upon 
the trial any paper for which the government has asked.' " 

The question of intent entered into the charge made by the indict- 
ment against the défendant in the présent case, and, that being so, it 
necessarily results that the court below was in error in withdrawing 
from the considération of the jury the évidence to which référence has 
been made, and in the giving of its instructions. 

The judgment is reversed and cause remanded for a new trial. 



TURNEPt T. CITY OF FREMONT et al. 
(Circuit Court of Appeals, Eighth Circuit. April 26, 1900.) 

No. 2,835. 

1. Municipal Corporations (§ 352*) — Contracts — Bid fob Paving — Con- 

struction. 

Where the spécifications upon which paving bids were based provided 
that the eity engineer might make certain tests of the brick to be used 
at any time during the progress of the work, and that if they did not 
stand the tests they should be rejected, and also required bidders to de- 
posit samples of the brick on which their bids were based, such samples 
to be labeled, showing the commercial name of the brick, a statement in 
plaintiff's bid that he propOsed to use "Capital" brick as per sample sub- 
mitted did not work a modification of his proposai to do the work ac- 
cording to the plans and spécifications, so as to make the qnality of his 
samples détermine the quallty of the brick to be used, and do away with 
the provision requiring them to answer the specified tests. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. !• 
352.*] 

2. Municipal Corporations (§ 337*) — Contracts — Aoceptance op Bid fob 

Paving. 

Where, after plaintiff had been declared the lowest bidder for paving 
work and his bid accepted by a eity, he refused to enter into a coutract, 
and a deposit required and made by him was declared forfeited, the 

•For other cases see same toplc & § numbeb lu Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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rlghts of the parties were thereby flxed, and were not affected by the 
subséquent action of tlie city council in declarlng another tlie lowest bid- 
der and accepting hls bid. 

[Ed.. Note. — For other cases, see Municipal Corporations, Dec. Dlg. § 
S37.*] • 

3. Damages (§ 78*)— Liqtjidated Damages and Penaxties-^Construohon of 
Stipulation. 

An agreement between a city and a bidder for paving work that a de- 
posit of 5 per cent, of tbe amount of hls bid required to be made by the 
bidder "shall be consldered as llquidated damages" and forfelted to the 
city if the bldder's proposai is accepted and he faits to enter Into a con- 
tract will be construed in accordance with its terms, as one for llquidated 
damages and not for a penalty, and in vlew of the fact that the actual 
damages were uncertain, and eould not then be known, such agreement is 
valid and enforceable, wlthout regard to the amount of the actual dam- 
ages as aftervvard ascertalned. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. §§• 157-163; Dec. 
Dig. § 78.*] 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

For opinion below, see 159 Fed. 231. 

William H. Baily (Baily & Stipp, on the brief), for appellant. 
C. E. Abbott (F. Dolezal, on the brief), for appellees. 

Before SANBORN and ADÀMS, Circuit Judges, and RINER, 
District Judge. 

RINER, District Judge. This was a suit in equity, brought by the 
plaintiff to enjoin the city of Fremont, E. N. Morse, L. D. Richards, 
and John C. Cleland, défendants herein, and each of them, from re- 
taining in their possession two certified checks or collecting the money 
thereon and appropriating it to the use of the city of Fremont. The 
bill further prayed that the other défendant, the Fremont National 
Bank, be enjoined from paying said certified checks or the money rep- 
resented thereby to either of the défendants first named or any one 
claiming under them. 

It was alleged in the bill that the défendant the city of Fremont is a 
municipal corporation organized under the laws of the state of Ne- 
braska, and that the défendant E. N. Morse was the chairman of the 
board of public works ; that the défendant E. D. Richards was secre- 
tary of the board, and the défendant John C. Cleland was the treas- 
urer of said city, respectively ; that the défendant the Fremont Na- 
tional Bank was a national banking association having its place of 
business in the city of Fremont. In December, 1906, the city council 
of the city of Fremont created two paving districts in the city, known 
as "District No. 10" and "District No. 13," and thereafter in March, 
1907, the board of public works by notice duly published invited bids 
for the paving to be done in the two districts ; the notice advising bid- 
ders that the work was to be done according to the plans and spécifica- 
tion» therefor on file in the office of the city engineer. By the terms 
and conditions of the spécifications the city reserved the right to reject 
any and ail bids or parts of bids which seemed not to be advantageous 

•For other cases see same toplc & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to the city, and required each bidder to deposit with his proposai a 
certified check for an amount equal to 5 per cent, of the value of the 
work, as specified in his bid, "which," the spécifications further pro- 
vided, "is hereby agreed shall be considered as liquidated damages, 
which shall be forfeited to the city of Fremont if such a proposai is 
accepted, the work awarded, and the bidder fails to enter into the 
contract in the form hereinafter prescribed with legally responsible 
sureties within 10 days after written notice so to do hâve been given 
the bidder by the board of public works." The quality and dimensions 
of the brick or brick blocks to be used were described, and the bidder 
was required to submit with his bid 10 samples of the kind of brick 
or brick blocks bid upon, duly labeled, showing the name of the bidder 
and the commercial name thereof. The spécifications further pro- 
vided that the- brick and brick blocks should be of the kind known as 
"repressed brick," and, further, that the brick used should be subjected 
to the following tests : 

"Spécimen vltrified paving brick and vitrifled brick blocks shall be placed 
In a macblne known as a 'rattler,' twenty Inches long, twenty-eight Inches in 
dlameter, maklng thlrty révolutions a minute. Nine to twelve bricks shall 
constitute a charge for a single test. In addition 300 pounds of cast-iron 
foundry shot shall be placed in the rattler. Thèse shot will be of two sizes, 
viz., one and one-half (1%) inch cubes, and oblong pièces two and one-half 
(2%) Inches square section, and four and one-half (4%) inches long. The num- 
ber of révolutions for a standard test shall be elghteen hundred, and If the 
loss of weight by abrasion or impact durlng such test shall exceed 18 per cent, 
of the original weight of brick or brick blocks tested, then the brick or brick 
blocks shall be rejected. AH pièces of one pound weight or less shall be 
connted as loss. An officiai test to be the average of two of the above tests. 
The city englneer may, at any time durlng the progress of the street work, 
take any number of the bricks or brick blocks for testing purposes, and, 
should they not meet the requireménts, other satisf actory brick or brick blocks 
shall be substituted at once." 

April 5, 1907, pursuant to the notice inviting bids for this work and 
after examining the plans and spécifications, plaintifï submitted sepa- 
rate bids for the two districts, numbered 10 and 12. In thèse bids he 
proposed to do the work, in compliance with the plans and spécifica- 
tions in the office of the city engineer, for certain prices set out in 
the bid, and, further, to enter into a contract within 10 days after 
notice that the contract had been awarded to him, if his proposai was 
accepted, and in the event of his failure to enter into such a contract 
within 10 days after receipt of the notice that the check inclosed with 
the notice "shall be forfeited as prescribed in the spécification." In 
the proposai for paving district No. 10, after his signature, he added 
the following: 

"If awarded the contract, I propose to use 'Capital' brick or block, as per 
sample submitted." 

On the bid for paving district No. 13 there was written at the top 
of the bid : 

"I propose to use 'Capital' brick or block, as per sample submitted." 

The check accompanying the bid for district No. 10 was for $2,100^ 
and for district No. 12 $1,600, and both checks were indorsed on the 
back as f ollows : 
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"l'ay to the oï-aeppf City, and K N, Morse, chairman of board of pablic; 
Works, Fremont, Neb., In event that work bid for is awarded midersigned and 
refusai Is made to enter into légal contraet ,^s per spécifications and bid dated 
April 5th, 1907. J. W. Turuer." 

The plaintiff's bids were accepted by the city, hç was notified, and 
two contracts, one for each district, were forwarded to hitn to be 
executed. Thèse contracts providéd in each case that the work should 
be donc according to the plans and spécifications therefor. The plain- 
tifî refused to sign the contracts, and submitted to the board of pub- 
Hc Works two other contracts, in which it was providéd that the work 
should bedone according to plans and spécifications, except that the 
brick to be used were to be according to the samples submitted by 
him, and also that if the work should be delayed "by strikes, bad 
weather, failure of otheris to promptly deliver materials, or from any 
other cause not due to the f ault or neglect of the party of the second 
part, then the time for completing such improvements shall be extend- 
ed for a period équivalent to such delay." He refused to sign the 
contracts requiring the brick to be submitted to the tests providéd for 
in the spécifications for the work, contenditig that the written provi- 
sions, "If awarded the coiitract, I propose to use 'Capital' brick or 
block, as per sample submitted," was a modification of the proposai 
that the work was to be done according to the plans and spécifications. 
Upon the plaintiff's refusai to exécute the contracts submitted by 
the city requiring the work to be done as providéd in the plans and 
spécifications, the city council declared the checks accompanying his 
bids forfeited, and the contraet was then let to one Hugh Murphy, the 
nekt lowest bîdder. 

It is contended by the plaintiff that the contracts tendered by him 
conformed to his bids. Upon this question, Judge Munger, who heard 
this suit, said: 

"That the advertisemént for bids, plalntifC's bid, and the acceptance thereof 
by the proper city authorities constituteâ the agreement between them' Is 
unquestioned ; the controversy belng as to the interprétation thereof. It; is 
fundameutal that the prlmary object of construction in contraet law ^s to 
discover the intention of the parties. To do this, the entlre agreement 'is to 
be cpnsldered ; not what sepàrate parts may mean, but what the agreement 
means when consldered as a whole, and, if possible, the agreement should 
be construed so as to give éfCect to each provision Inserted thereln. Wlth 
thèse principles in view, it is not difficult to détermine what was the agree- 
ment between the parties and as understood by them. 

"The notice Invltlng bids providéd, as we hâve seen, that the work: was 
to be done according to certain plans and spécifications. The spécifications 
Indicated the character of the materlal to be used, and the test to which the 
brick were to be subjected to détermine whether or not they compUed with the 
provisions of the contraet, and it providéd that thèse tests should be made 
by the city engineer at any time he desired during the progress of thé work, 
and If the brick did not comply wlth the tests they were to be rejected and 
other brick snbstituted in thelr stead. The spécifications also providéd that 
èach bidder shouîd deposlt with his bid 10 samples of the klud of brick upon 
which his bid was based, such samples to be labeled, showing the commercial 
name of the brick or brick bloeks. This however, did not do away wlth the 
express provision that the brick should be from time to time, as the city 
engineer desired, subjéct to the test^ proylded by the spécifications. The 
statement in the bid of plaintlfE that he proposed to use 'Capital' brick, 
as per samples submitted, was merely a statement that the samples which 
he submitted were the samples asked for by the spécifications, and was not 
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intended as a statement that the brick with which he proposed to do the work, 
if aceording to sample, sliould not be required to undergo the test expressly 
provided for in the spécifications. ïhis holding gives fuU force and efCeet to 
each provision of the contract. if the spécifications had not required the 
bldders to présent samples, and plaintifC had presented saniples with bis bid, 
with the statement that he proposed to use brick as per samples, his argu- 
ment that such provision was to be a substitute for the test provision would 
hâve some force. Conslderlng the fact that the spécifications required samples 
to be submitted with the commercial name thereof upon which the bidder's 
bid was based, together with the tests which might be made from time to time 
by the city englneer In determlnlng whether the brick used complled with the 
spécifications, it seems to me clear that the statement by the plaintiff that 
lie proposed to use brick, the commercial name of which was 'Capital,' was 
only a statement that the samples were the samples called for by the spécifi- 
cations. The contract was to be let to the lowest responsible bidder. The 
object of the samples, and the commercial name thereof, was to enable the 
authorities to Investlgate, aseertain the probabilities of the contracter being 
able to procure brick of that commercial name in sufflclent quantities to ful- 
flll the contract, and whether the brick of that commercial name would gen- 
erally comply wltb the spécifications. It was not inteuded, and could not bave 
been understood by plaintiff in maklng his bid, that the quality of the samples 
alone was to détermine the quality of the brlclt to be used in the construction 
of the work, unalded by the tests provided for in the spécifications. 

"I think the évidence clearly establishes a refusai on the part of plain- 
tiff, af ter his bid had been aecepted and the contract awarded to him, to 
enter into such a contract as was required by the spécifications, and as re- 
ferred to in his Indorsemeut upon the certlfled checks." 159 Fed. 221. 

We fully concur in the foregoing conclusions reached by the Cir- 
cuit Court. The mère statement upon plaintiff's bids that he proposed 
to use "Capital" brick did not relieve him from the obligation to fur- 
nish brick that were capable of withstanding the test provided for 
in the spécifications. He might hâve used "Capital" brick, provided 
the brick would withstand -the test which the spécifications called for. 
He was familiar, as the record shows, with the spécifications and the 
test to which the brick to be used in this work were to be subjected, 
and his bid was made with full knowledge of this requirement. 

It is next insisted by the plaintiff that the city council, by declaring 
that Hugh Murphy was the next lowest responsible bidder, revoked 
or rescinded its action in accepting plaintiff's proposai. There is no 
merit in this contention. The plaintiiï, by his failure to enter into 
the contract in conformity to his bid, terminated his relations with the 
city so far as this work was concerned, and is in no position to raise 
this question. Colo. Pav. Co. v. Murphy, 78 Fed. 28, 23 C. C. A. 631, 
37 L. R. A. 630. 

It is further. insisted by plaintiiï that the checks accompanying his 
bids were deposited as security and as a penalty only, and cannot be 
forfeited or held as Hquidated damages. The spécifications required 
each bidder to deposit with his bid a certified check as a guarantee of 
good faith and provided, "which it is hereby agreed shall be consider- 
ed as liquidated damages, which shall be forfeited if the bidder fails 
to enter into a contract." The bids submitted provided that, in the 
event of a failure to enter into a contract within 10 days after notice 
of award, the check accompanying the bid "shall be forfeited as pre- 
scribed in the spécifications." In Whitney v. Wyman, 101 U. S. 392. 
25 L. Ed. 1050, the Suprême Court, in construing a contract, said: 
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"As the meanlng of tlje lawmaker is the law, so the meaniug of the con- 
tracting parties is the agreement. Words are merely the symbols they employ 
to manlfest their purpose that it may be carried into exécution. If the con- 
tract he unsealed and the meaning clear, it matters not how it is phrased. 
* * * The intent developed Is alone material, and when that is ascortained 
It is conclusive." 

As we utiderstand counsel's argument, it is to this effect: That the 
court 'nqt orily has the rîght, but that it is its duty, to disregard the 
particular expressions of parties and to consider the amount named 
merely as a penalty, even though it is specifically stated in the spécifica- 
tions that the amount of the checks are to be "considered as liquidated 
damages." This cbiitention, we think, cannot and ought not to be 
sustaihed. As far back as Lord iVIansfield's time, in Lowe v. Peers, 
4 Burr. 3235, it was said : 

"Cotirts of equity wlll relieve against a penalty, upon a compensation; 
but, Whère the covenant Is ta pay a particular liquidated suni, a court of 
equity cannot malce a new covenant for a man; nor is there any room for 
compensation or relief." 

And in Wallis v. Smith, 21 Ch. D. 243, Jessel, Master of the Rolls, 
said: 

"He perfectly well Ijnew that, whatever had been the doctrine of equity at 
one time, It was not then the doctrine of equity to give relief on the ground 
that agreements were oppressive, where the parties were of full âge and at 
arm's length. It is very likely, and I believe it is true historieally, that the 
doctrine of equity did arise from a gênerai notion that thèse acts were op- 
pressive. At ail events, long before his time, it had been well settled in 
equity that equity did relieve from forfeiture for nonpayment of money; and 
I think I may say, in modem times, from nothing else." ^ 

The inclination of courts of equity to décline to grant relief against 
a contract merely because of inadequacy of considération well illus- 
trâtes its disposition not to interfère unnecessarily with the contracta 
of individuals. It déclines to grant relief merely because of inade- 
quacy of price, or any other inequality in a bargain, unless, indeed, the 
bargain be so unconscionable as to warrant the presumption of fraud, 
imposition, or undue influence. Story, Eq. Jur. §§ 244, 245. 

While there is sorhe apparent diversity of opinion upon this question 
in the différent courts, we think the weight of authority both in Eng- 
land and in this country does not lend support to the contention that 
parties may not bona fide, in a case where the damages are of an un- 
certain nature, as was true in this case at the time of the breach of 
the agreement, estimate and agrée upon the measure of damages which 
may be sustained from the breach of the contract. On the contrary, 
we think the rule is well established that the intention of the parties 
is to be arrived at by 3. proper construction of the contract made be- 
tween them, and that whether a particular stipulation to pay a sum 
of money is to be treated as a penalty or as liquidated damages is to 
bè determîned alone by the contract fairly construed, and where the 
damages are uncertain, and hâve been liquidated by an agreement, it 
is the duty of the court to ènforce the contract. This principle is 
clearly stated by Chief Justice Nelson, in Dakin v. Williams, 17 Wend. 
(N. Y.) 447, as foUows: ,, 
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"Thé next question presented upon the above conclusion Is whether the sum 
of $3,000 is to be vlewed as damages liquidated by the contract of the parties, 
or only in the Ilght of a penalty? There are many cases in the Engllsh bocks 
In which this question has been very fuUy exaniined and considered; but It 
would be an unprofitable consumptlon of time to go over them with a view 
or expectatlon of extracting any useful gênerai principle that could be applied 
to this case. The following are the leadlng cases: Astley v. Weldon, 2 Bos. & 
Pul. 346 ; Burton v. Glover, Holt's N. P. R. 43, and note ; Reilley v. Jones, 1 
Blng. 302 ; Davies v. Penton, 6 Barn. & Cres. 216 ; Crisdee v. Bolton, 3 Carr. 
& Payne, 240; Randall v. Everest, 2 Carr. & Payne, 577; Kemble v. Farren, 6 
Bing. 141. In our court are the following: Dennis v. Cummins, 3 Johns. Cas. 
(N. Y.) 297, 2 Am. Dec. 160 ; Slosson v. Beadle, 7 Johns. 72 ; Spencer v. Tilden, 
5 Cow. (N. Y.) 144, and note page 150 ; Nobles v. Bâtes, 7 Cow. (N. Y.) 307 ; 
Knapp V. Maltby, 13 Wend. (N. Y.) 587. From a critical examination of ail 
thèse cases, and others that might be referred to, it wlU be found that the 
business of the court, in construing this clause of the agreement, as in respect 
to every other part thereof, is to inquire after the meaning and intent of 
the parties ; and, when that is clearly ascertained from the terms and language 
used, it must be carried into effect." 

And in Bagley v. Peddie, 16 N. Y. 469, 69 Am. Dec. 713, it is said: 

"If the language of the parties évince a elear and undoubted intention to Sx 
the sum mentioned as liquidated damages in case of default of performance 
of some act agreed to be done, then the court will enforce the contract, if légal 
In other respects." Wood et al. v. Niagara Falls Paper Co., 121 Fed. 818, 58 
0. G. A. 256; Sun Printlng & Pub. Ass'n v. Moore, 183 U. S. 642, 22 Sup. Ct 
240, 46 I.. Ed. 366 ; Stephens v. Essex County Parli Com., 143 Fed. 844, 75 G. 
C. A. 60; Brooks v. City of Wichita, 114 Fed. 297, 52 C. O. A. 209. 

It is urged on behalf of the plaintifï that, if the plaintifï made de- 
fault, the court should ascertain what the damages amount to and 
award plaintiff a decree for the balance of his deposit. We do not 
think this case falls within the rule, recognized by the courts, that, 
where a gross sum is provided for the failure of a party to perform 
some particular covenant of a contract, such an amount will be held 
to be a penalty, and not considered as liquidated damages. The case 
of Van Buren v. Digges, 11 How. 461, 13 L. Ed. 771, is a good illus- 
tration of the rule which the plaintifï seeks to hâve applied hère. It 
is there said: 

"The clause of the contract providlng for the forfelture of 10 per eentum 
of the amount of the contract price, upon failure to complète the work by a 
glven day, cannot properly be regarded as an agreement or settlement of 
liquidated damages. The term 'forfelture' imports a penalty. It has no nee- 
essary or natural connection with the measure or degree of injury which may 
resuit from a breach of contract, or from an imperfect performance. It im- 
plies an absolute infliction, regardless of the nature and extent of the causes 
by which it is superinduced." 

It will at once be seen, we think, from the mère statement of it, 
that the rule has no application to the question now under considéra- 
tion. While it is true that the évidence disclosed that the city's actual 
loss, by reason of the failure of plaintiff to carry out his contract, was 
but $3,500, yet at the time the plaintiff entered into the contract the 
amount which the city would suffer by reason of his failure to per- 
form could not possibly be ascertained. It might hâve been more 
than the deposit. It might hâve been less. No one could tell. It 
turned out in this case that it was less than the amount of the deposit; 
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but that fact cannot change the situation, so far as the plaintiff's right 
to recover back the aniount deposited, or any part of it, is concernée!. 
_ The conclusion reached is that the decree of the Circuit Court was 
right, and it is affirmed. 



I . CHTJRCH COOPERAGE CO. et al. v. PINKNEY et al, 

(Circuit Court of Appeals, Second Circuit. April 13, 1909.) 

Ko. 213. 

i. Shipping (i 42*)~Chaetebs — FitNess of Vessel. 

A ship vvhicb Is fit for tlie carrying o( an article Is one whlch wlU 
càrry such article without Injury, and the liability of a shipowner for 
breach of a warranty of fltness is not liniited to such injury to the cargo 
as is apparent ttefore its delivery, but extends to a latent injury. 

[Ed. Note. — For other eases-, see Shlpping, Cent. Dig. § 158; Dec. Dig. 
t 42.*) 

2. Shipping (§ 42*)— Ohaetees— InjuBt to Cargo. 

A warranty of the fltness of a vessel chartered to carry a cargo of 
whisky barrel shooks known by the owner to be Inteuded for use In 
making wine casks, whether express or implied, reudered tlie owner 
liable for injury to the shooks by being so impregnated by créosote 
fumes that they were unflt for use, due to thé fact that the vessel had 
last carrled a cargo of créosote, In the absence of any stipulation in the 
ctarter against such liability. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. § 158; Dec. Dig. 
§42.* 

ïmplied warraùty of seaworthiness, see notes to The Carib Prince, 15 
C. C. A. 388; Neilson v. Goâl, Cément & Supply Co.. 60 C. O. A. 179.] 

3. Shipping (§ 42*)— Charters— Construction— Wabranty of Fitness. 

A charter of a vessel to carry a cargo of whisky barrel shooks and 
heads contàined a gênerai warranty of fltness for the voyage. It also 
recited that the vessel was theu ou a voyage w'ith a cargo of créosote, 
and provided that "vessel agrées to , bave holds as cleau as possible." 
Hcld, that such provision did not limit or modify the absolute warranty 
of fltness but was an addltional requireuient to prevent injury owlng to 
the known character oï the preceding cargo, and that the fact that such 
cléanlng was done dld not abridge the right of the charterer to recover 
for damage done to the cargo by créosote fumes which the cléanlng fall- 
èd to prevent. 

[Éd. Note. — For other cases, see Shipping, Cent. Dig. § 158; Dec. Dig. 
i 42.*] 

4. Shipping (§ 42*)— Charters— Waebanty of Fitness— Waiver. 

The fact that the .cleaning was done under direction of the charterer's 
agent and to his satisfaction, and that he thereafter accepted and loaded 
the vessel and refused to cancel the charter as ofCered by the owners, 
dld not constltute a waiver of the fltness, nor did a release giveu by the 
charterer on paymeiit of a small sum for damage which was known when 
the cargo arrived, the damage from the créosote fumes not belng known 
until some of the casks had been œade up and found unflt for the use 
Inteuded. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 42.*] 

'For other cases séo Bame toplc & § numbhh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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5. Appeai. and Eebob (S 722*)— Absignmeht or Bebobs— Poem— Desigwatioh 

OF COUBT. 

An assignment of errors flled In a District Court for an appeai should 
bear the title of that court and not of the Circuit Court of Appeals, but 
Buch Informality wlll not Invalidate fhe appeai. 

[Ed. Note. — For ottier cases, see Appeai and Error, Dec. Dig. § 722.*] 

Appeai irom the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 163 Fed. 653. 

J. Parker Kirlin and Charles R. Hickox, for appellants. 
Wing, Putnam & Burlingham and Harrington Putnam, for appel- 
lees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. On February 15, 1906, the libelants, 
through their agent, the Gulf Cooperage Company, chartered the bark 
Alexandra from the respondents, as chartered owners thereof, for a 
voyage from Galveston, Tex., to Buenos Ayres, Argentina. 

The charter party stated that the bark was then saihng from Glas- 
gow to Port Arthur, Tex., with a cargo of créosote, and contained 
the following provisions, which are of especial importance in this case: 

(a) "The said vessel shall be tight, stauncb, strong, and in every way fltted 
for soch a voyage. * * • The said party of the second part doth engage to 
provide and furnish to the said vessel, a full and complète cargo of • • ♦ 
not exceeding forty thousand (40,000) whisky barrel shooks and heads in 
bundles, and two hundred and sixty-flve (265) net tons hoop iron, packed flat 
In bundles * ♦ *." 

(b) "Captaln to open hatches whenever practicable during the voyage to 
ventila te cargo." 

(c) "Vessel agrées to hâve holds as clean as possible." 

The charter party from the owners of the bark to the respondents 
was similar in its provisions to the charter in question, except that 
it did not contain the preliminary récital that the bark was carrying 
créosote, and had the following clause : 

"Captaln to clean holds before loadlng as much as possible, but charterers 
must risk conséquences of ship havlng carried créosote." 

After the bark arrived at Port Arthur she proceeded to Galveston, 
where her holds were made as clean as possible under the superin- 
tendence of the libelants' agent, one Thompson. She was then loaded 
with her cargo of shooks and hoop iron, and in April, 1906, proceeded 
upon the voyage to Buenos Ayres. She reached there in about Î^O 
days and discharged the cargo in apparent good order, except that a 
f ew bundles of shooks were stained. For this damage â Settlement 
was made by deducting $100 from the freight, and a receipt given by 
the libelants through their agent "in full settlement of our claim for 
damages to cargo delivered m bad condition." After delivery, sbmé 
of the shooks were sold and made into wine casks. The wine put 
into thèse casks tasted of créosote, and they proved to be unfit for 
holding wine and practicably unsalable for any other purpose. 

^Fpr pUi» cases a«e same tople &;i numbeb In Dec. & Am. Dis'- 1SC7 to 4at«, & Rep'r Indexa* 
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As just shôwn," the staves are described in the charter as "whisky 
barrel shooks." This phrase, we think, désignâtes a particular size 
and quality of staves, rather than the intended contents of the barrels 
to be made theref rom. We are^also of the opinion that the weight of 
évidence estabHshes that the respondents, when they undertook to 
obtain a ship for the hbelants, were informed that ,the staves were 
to be shipped to supply the wine tràde. The testimany bf the witness 
Winant that at the outset of the negotiatiqns for a ship the parties 
talked over the wine shook business in thé Argentine Republic — in 
which thèse libelants proposéd to engage — seems to us whohy in ac- 
cordance with probability. Moreover, we are satisfied that the staves, 
by reason of the créosote imprégnation, would hâve been unfit for 
making barrels designed. to contain whisky or any other alcoholic 
drinkable. 

: It thiis appears that the libelants had a charter party expressly war- 
ranting the fitness of the vessel for carrying the staves. A similar 
warranty was also impHed by law. A ship is impliedly warranted to 
be fit for carrying the merchandise which she undertakes to transport. 
The Southwark, 191 U. S. 1, 34 Sup. Ct. 1, 48 L. Ed. 65; The Silvia, 
171 U. S. 463, 19 Sup. Gt. 7, 43 L,. Ed. 341; The Thames, 61 Fed. 
1014, 10 C. C. A. 333;: Tattersal v. National S. S. Co., 13 Q. B. D. 
397. It also appears that the staves were damaged by reason of the 
condition of the vessel. Consequently, the inquiries of primary im- 
portance ift the case are: (1) Was the warranty, express or implied, 
btpa^^ ç;i3i(jugh to cpver damage from créosote fûmes? (3) Was the 
warranty modified by the other provisions of the charter? (3) Did the 
libelants waive or release their rights under the warranty? 

The staves when taken from the bark were in apparent good order. It 
was only when the casks from which they were made weré fiUed with 
wine and the wine was tasted that the damage was disclosed. The al- 
cohol ip the wine drew ôut the créosote taint. At first glance, it seems 
harsh to hold the carrier liiable for damage of this nature. It seems a 
somewhat remote conséquence of the conveyance of thé staves. And 
yet the; ivessel was warranted fit for the purpose of carrying the staves. 
A ship fit for the purpose of carrying an article is a ship which will 
carry the article without in jury to.it. This ship did not carry thèse 
stave^ without injury tb them, On the contrary, they. were impreg- 
nated''vfith créosote fume? 'while in her hold. The damage was thés 
direct, re^Vh of the unfitîiess of the vessel, ànd the warranties covered 
it, hptwithstanding the injury was not disclosed until àfter the staves 
had been removed from the bark and used for their intended purpose. 
Neïthçrprinciple nor authority supports the proposition that the war- 
ranty of étness, e^cpress or impHed, afïords protection to the owner oî 
the cargo only for injuries apparent before its delivery. 
-\Ând, with respect to the contention that a warranty of fitness should 
not be so broadly construed as to apply when damages arise under 
URUSual conditions to a cargo susceptible of serious injury from ap- 
parently slight causes, the language of Judge Blatchford in The L,iz- 
zie W. Virden (C. C.) 19 Blatchf. 340, 8 Fed. 6^4, is in point. In 
that case a ship which had carried petroleum took on a cargo of al- 
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mondsy which was injured by the petroleum odor remaining in the 
vessel. The court said : 

"The answer to any évidence in this case that cargo like this must be dam- 
aged if carried on a vessel which has previously had in her a cargo of petro- 
leum which has leaked, provided there is heat and sweat in the hold, is that 
in this case the risk was not on the shipper. If the petroleum leaks out, and 
if the wood forming the vessel will absorb it, then, if heat and sweat in the 
holds are necessary incidents of the voyage, the shipowner must protect him- 
self by proper provisions if he does not wish to be liable for damage caused 
by the libération of the fumes of petroleum by the heat of the hold. Hls con- 
tract in this case was to provide a vessel fit to carry this cargo. She was not 
fit. The shipper took no risks but the périls of the sea, and the damage in 
this case was not a péril of the sea." 

The next inquiry is whether the warranty of fitness was modified 
Ly the clause in the charter party: "Vessel agrées to hâve holds as 
clean as possible." As we hâve seen, the vessel vi^as both expressly 
and impliedly warranted fit. The staves were damaged by créosote 
fumes while upon the vessel. The damage came within none of the 
exceptions of the charter party. There was no stipulation — as in the 
charter which the respondents themselves took — that "charterers must 
risk conséquences of ship having carried créosote." The warranties 
of absolute fitness are to be eut down, if at ail, by the clause providing 
for cleaning the holds. The respondents contend that the clause has 
this eflfect: that by it the respondents' contract was changed from a 
warranty to an undertaking to use every possible care to clean the 
hold of the vessel from the créosote taint. In considering this conten- 
tion of the respondents, it must be borne in mind that "clauses exempt- 
ing the owner from the gênerai obligation of furnishing a seaworthy 
vessel must be confined within strict limits." The Carib Prince, 170 
U. S. 659, 18 Sup. Ct. 753, 42 I,. Ed. 1181. Also The Caledonia, 
167 U. S. 124, 15 Sup. Ct. 537, 39 L. Ed. 644 ; Steel v. State Une 
Steamship Co., L. R. 3 App. Cas. 72. And certainly no such inter- 
prétation should be placed upon a charter party as to hold that a clause 
apparently imposing an additional burden upon the shipowner really 
lessens his liability ; that, having given a warranty of the absolute 
fitness of the vessel, the respondents could wholly escape liability 
thereon by agreeing to clean its holds. Any such resuit should follow 
from the use of definite and certain language, and not arise by way 
pf uncertain implication from possibly inconsistent provisions. More- 
over, the provision for cleaning the holds is not inconsistent witb the 
warranty ; nor is it necessary to narrow the warranty to give it mean- 
ing. It may be true that, as a matter of law, a warranty of absolute 
fitness in case of loss is not added to by an agreement to clean tbe 
Vessel. As stated by the District Judge : 

"If the ship, after fulflUing her engagement of unusnal cleanliness, iS sfîU 
held to a complète absence of créosote odor, then the meaning of the charter 
party would be exactly the same with or without a sentence obviously in- 
serted solely on account of the known cargo and its known characterlstlcs." 

But while, from a strictly légal point df view, this may be correct, 
we think the clause practically can be given a meaning as an addition 
to the warranty. While the respondents were liable under their war- 
rianty for damage from créosote, it may well be that both parties de- 
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sired tôèlittlinate the pdssîbility of damages occurring and giving rise 
to suits to enforce légal liability. The clause providing for çleaning 
the holds insiired certain acts upon the part of the respondents which 
they otherwise might not hâve taken. In addition to thfe warranty of 
fitness which âfforded Compensation aîtèr damage took place, this 
clause insured a clea,nsing process which might havC: prevented the 
damage from taking place. A provision in a contract requiring pré- 
cautions to prevent injury is not meaningless, even though other pro- 
visions insure ,, compensation in case'of injury. The Clause in ques- 
tion was inserted in thé charter party hy the respondents. They did 
not adopt the language of their own charter, which, would hâve made 
the matter clear beyond question. The clause which they inserted is 
not inconsistent with the warranty, and we are of the opinion that it 
should not be construed to abridge the right of the libelants to hâve a 
vessel fit for their cargo. 

In reaching this conclusion, we are not unmindful of the case of 
The Carlotta, 9 Ben. 1, Fed. Cas. No. 2,413, decided by Judge Blatch- 
fôrd in 1877. In that case it is true that it was held that a provision 
in ■ the charter of a vessel carrying petroleum, that she should be 
"cleaned as customary" before taking on a return cargo of fruit, ren- 
dered her not liable for "injuries to such cargo; the çleaning being 
' established. But this particular point did not receive extended con- 
sidération, and in so far as the case ttiay hold that the efïect of a mère 
çleaning clause is to prevent the opération of a warranty we think, 
for reasons alrCady stated, that it is contrary to sound principle. 

The remaining inquiry is whether the libelants released or waived 
their rights under the wàf'ranty. With respect tb the release executed 
at^ Buenos Ayres after the Alexandra afrived and certain items of 
damage were apparent, we f ully agrée with the holding of the District 
Judge: 

"The release does not, In my opinion, covér the clalm In suit, which Is not 
for breakage, rust, or stains even of créosote, but for the loss bf practieally 
the entire cargo of wine casks, as réceptacles for wine, becanse of an Im- 
prégnation by créosote pdor, undlscovered and unsuspected when the clalm 
was advanced for which the release was executed." 

Finally, the respondents claim that the libelants waived their rights 
under the warranty by accepting thé vessel aftèr the çleaning process 
at Galveston, and by not agreêing to the cancellation of the charter 
^hen the respondents proposed that course. We hâve no doubt that 
Thompson was thé libelants' agent at Galveston, and that the vessel 
was cleaned under his directions and was acceptèd by him. But by 
-tiônë of thèse acts did the libelants waive the warranty of fitness. As 
already shown, the agreement to clean the holds had a meaning dis- 
tinct' from thé warranty, and any acceptarice by Thompson Was a 
Waiyer only bf further performaiice under that agreement, Ûn- 
doiibtedly Thpmpsoii thoùght thé vessel fit tb rèceiv.é her cafgp, but 
theré is' nothing to show that he undertook to release the respondents 
fromtheir warranty that she was, so. After the vessel was cleaned — 
even under Thompson's directions-^the risk of her béing fit was still 
upon the reëpondents as chartered owners, and Thompson's action in 
perraitting herf tb be loaded did not operate to release them from the 
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risk of latent unfitness. If Thompson had prevented the respondents 
from taking steps which they thought necessary to thoroughly clean 
and prépare the vessel for her cargo, there might be ground for claim- 
ing that the Hbelants became estopped to insist upon a breach of 
warranty. But Thompson compelled the ship to do more than her 
master desired, and anything less than an agreement to waive the war- 
ranty would hâve failed to hâve that eiïect. 

Neither does any principle of estoppel arise in the respondents' 
favor by the failure of the Hbelants to accept their offer to cancel the 
charter. No claim is made that the charter party was obtained by 
misrepresentations. The respondents made their contract and were 
bound to carry it out. Their offer to cancel it imposed no obligation 
upon the Hbelants. No élément of estoppel was présent. 

For thèse reasons, we think that the Hbelants hâve a valid demand 
upon the respondents upon their warranty. It is a hard case, but the 
cargo was seriously damaged, and the loss must fall somewhere. The 
chartered owners, not the charterers, under the charter party took the 
risk of the damage which occurred. They could hâve protected them- 
selves by employing the same provisions which appeared in the char- 
ter which they themselves took. They failed to do so, and entered 
into one of the broadest possible contracts — that of warrantors of the 
fitness of a vessel. They must bear the burden of that contract. 

The assignment of errors filed in the District Court in this case 
bore the title of this court. This was incorrect. The title should 
hâve been that of the District Court — the court in which the paper was 
filed. But this informality did not "invalidate the appeal. 

The decree of the District Court is reversed with costs, and the 
cause is remanded with instructions to enter a decree for the Hbelants 
for their damages — to be ascertained in the usual way — and costs. 



PIERSON V. CHICAGO, K. I. & P. RT. CO. 

(Circuit Court of Appeals, Eiglith Circuit. April 20, 1909.) 

No. 2,859. 

Master and Servant (| 96*)— Master's Liability for In,iubt to Servant 
— Négligence of Third Pkuson. 

PlaintifC was eniployed by défendant raili'oad company as a boiler 
maker's helper, and worlied at a roundliouse to which an addition was 
belng built by an independent eontraetor. At a time when the new part 
was nearly conipleted and in use, and plaintiff was worliing tberein, he 
was injured as he was about to enter one of the doors. The évidence did 
not show direetly the cause of injury, but tended to show that he was 
strucli by a briclc swept from the roof by one of the contractor's employés. 
Held, that défendant was not liable on the ground that It had failed to 
provide plaintiff with a reasonably safe place to work ; the place itself 
belng safe, and the injury having been caused by an act of négligence of 
one over whom it had no control, and which it had no reason to antlei- 
pate. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. § 96.*] 

•For other cases see same toplo & i n0Mbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the District 
of Kansas. 

Joseph E. Waters (John C.Waters, on the brief), for plaintiff in 
error. 

PaulE. Walker (M. A. Low. on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

RINER, District Judge. The plaintiff in error was the plaintiff in 
the Circuit Court, the défendant in error was the défendant in the 
Ciircuit Court, and the parties will be hereafter referred to as plaintiff 
and défendant, respectively, 

This action to reçover damageis for personal injuries was brought 
in the state court, and removed to the: Circuit Court by the défendant. 
At the conclusion of the évidence the cotirt instructed the jury to re- 
turn a verdict for the défendant, and this action of the court is as- 
signed for error. 

The record shows that on the 15th of January, 1906, the plaintiff 
was employed as a boiler maker's helper in the shops of the défend- 
ant, at Horton, Kan. ; that he had been in the employ of the défendant 
at its shops for about six years, and for the last three years preceding 
the injuries which he alleged he received on the 15th of January, 1906, 
he had been working as a boiler maker's helper; that his work was 
entirely about the engines after they had been brought into the round- 
house at the end of a ruti. At the time the plaintiff received the in- 
juriés for which he seeks to Tecover damages, the roundhouse at 
Horton was being enlarged by constructing an addition thereto. The 
work of constructing the addition to the roundhouse had been let to a 
contractor by the name of Fellows. The contractor had no relations 
whatever with the défendant other than his contract for the construc- 
tion of this addition. Neither the défendant nor any of its employés 
had any supervision, controj, or direction over the work or the men 
employed by the contractor. During the construction of this addition 
the défendant used the roundhouse as originally constructed, and also 
the new portion as fast as the work had progressed far enough for 
it to do so. 

The évidence shows that for about a week prior to the 15th of 
January, the employés of the contractor had been engaged in laying the 
roof on the new part of the roundhouse, and during that time dis- 
carded pièces of material would occasionally fall to the ground ; that 
this was not of fréquent occurrence, and was not known to the fore- 
man in charge of the shops; that the laying of the roof had, a day 
or two prior to the injury, to the plaintiff, been completed, except saw- 
ing off uneven projecting ends of the roof at the eaves; that on the 
morning of the 15th of January some of the employés of the contractor 
went upon the roof for the purpose of sawing off thèse projecting 
eflds; that there was some snow on the roof which had fallen the 
night before, and also some débris, consisting of pièces of boards, 
broken bricks, and a few whole bricks. In order that they m'ight run 
a chalk line to guide those employed in sawing off the uneven ends, 
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the foreman of the contractor ordered two of the men under him to 
sweep off the roof, and, while they were engaged in this work, plain- 
tiff and his superior, a boiler maker, were working on an engine in 
the roundhouse; that it was found necessary, in the performance of 
their work, to use an air hose, and they both left the roundhouse in 
search of one; that as the plaintitï was returning to the roundhouse, 
and when about six or eight feet from one of the doors, he was seen 
to rise on his toes and fall forward, striking his head against the 
rail of a track leading into the roundhouse. When picked up he was 
unconscious, and there was a wound on his head. No one saw any- 
thing strike plaintifï. Plaintiff himself testified that he did not know 
how the accident happened, and did not know that anything struck 
him, aside from the fact that there was a wound on his head. There 
was évidence, however, tending to show that there was a blood spot 
upon the snow at the place where he fell, and that a brick was found 
at that place which seemed to fit a dent in the hat worn by the plaintiff 
at the time he was injured. This, taken in connection with the fact 
that men were at the time engaged in removing the débris and snov/ 
from the roof, and that this débris consisted in part of bricks and 
pièces of bricks left on the roof by the masons who had been repair 
ing the fire walI after the roof was laid, tends to support the conten- 
tion of the plaintiff that in cleaning off the roof the men engaged in 
that work had swept a brick from the roof which struck plaintiff upon 
the head and caused his injuries. 

A recovery is sought in this case upon the ground that the défend- 
ant had failed to provide plaintiff with a reasonably safe place to work, 
and that this was a positive duty upon the part of the master which 
could not be delegated to another. 

While itis undoubtedly the duty of the master to exercise ordinary 
care to provide thé servant with a reasonably safe place in which to 
work, and that this is a positive personal duty which the master can- 
not delegate to another, yet we are unable to perceive the application 
of this rule to the facts in this case. The undisputed testimony is tha.t 
the construction of the new part of this roundhouse was under the 
exclusive charge of Fellows, an independent contractor; that the de- 
fendant had no direction, supervision, or control over him, the method 
of construction, or the workmen engaged by him to perform the work. 
The plaintiff was employed to assist the boiler maker in repairing 
engines in the roundhouse, and it is not contended that that place was 
unsafe. He had been employed there continuously from the time the 
work of construction commenced upon this addition, and was neces- 
sarily as f amiliar as any one with the manner in which the work was 
being carried on. It is not contended that the défendant knew that 
pièces of roofing material were allowed to fall in the process of con- 
structing the roof, or that the men on the roof were engaged in sweep- 
ing snow or waste material from the roof. There was no testimony 
tending to show that material had been swept from the roof prior 
to this time, and it does not appear that the défendant had any reason 
to anticipate such a thing would be doue. 
170 F.— 18 
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In American Bridge Co. v. Seeds, IM Fed. 605, 75 C. C. A. 407, 
11 h. R. A. (N. S.) 1041, this court, speaking by Judge Sanborn, said: 

"It 18 not conceded that the alleged omissions of the défendant constituted 
any breach of Its duty to the plalntiff to exercise ordinary care to provida 
him a reasonably safe place In whlch to do hls work. But, If thèy had con- 
stituted such a breach, It Is not percelved liow they could sustaln a judgment 
against; the bridge company for an injury caused by the négligent act of an- 
other, which it dld not Induce and could not hâve foreseen. The test of 11a- 
billty in Cases of alleged cdncurrlng négligence, llke the one in hand, Is the 
same as Ih ail other actions for négligence. It is the true answer to the 
questions: Was the injury the natural and probable conséquence of the acts 
on whicli the action is based? Was it reasonably to be anticipated from 
them;î If it was, the action may be maintalned, although tbe négligence of 
anotiier éonCurred to produce it. The burdèn of proof was upon the plalntiff 
to establiab a state of facts whloh vfould naturally lead to the conclusion that 
hls fa.ll Was the natural ; and probable: conséquence of the loosely planked 
space and of the absence o^ the snub rope. The only évidence upon thls sub- 
ject was the évidence of expérience. Thèse omissions never did cause a fall. 
None ever occurred until a idëw and Independent force, the careless signal of 
the foremah, sent the swinging load against the plalntiff and threw him to 
the ice below." 

And iri Burt v. Advçrtiser Newspaper Co., 154 Mass. 238, 28 N. 
E. 1, 13 L. R. A. 97, Mr. Justice Holmes said : 

"Wrongful acts of independent third persons, not actually Intended by the 
défendant, are not regarded by the law as natural conséquences of hls wrong, 
and he- ia not bound to antlcipate the gênerai probabllity of such acts, any 
more than a particular act by this or that indivldual." 

And in the case of Taylor v. Washington Mill Co. (Wash.) 97 
Pac. 243, it was said: 

"It is not the duty of an employer to follow hls employés around in order 
to protect them from situations made dahgerous by unùsual occurrences un- 
expected, and not to be anticipated by either the maSter or the servant" 

The true test in this case is clèarly stated in Thompson on Négli- 
gence, vol. 2, § 22. It is there said : 

"The gênerai rule is that one who has.contraçted with a compétent and fit 
pêrson exerclslng an Independent employment to do a pièce of work, not in 
itself unlawful or attendedwitb danger to ôthers, accOrdlng to the contractor's 
own methodsi and without hls béing subjeot to control, except as to the re- 
sults of hls work, will not be answerable for the wrongs of such contractor, 
his Bubcontractor or hls servants, committed in the proseeution of such 
woirk. An Independent contractor is one who renders service in the course 
of an occupation representing the wlll of his employer only as to the resuit 
of hls work and not as td the means by whlch it is accomplished. The con- 
tracter must answer for his wrpngs committed in the course of the work by 
hls servants." Brady v. Ohicago & G. W, Ry. Co., 114 Fed. 100, 52 a O. A. 
48, 57 L. E. A. 712 ; American Bridge Oo. of N. Y. v. Bainum, 146 Fed. 367, 
76 C. O. A. 633; Williams ; Cooperage Co. v. Headrick, 159 Fed. 680, 86 G. C. 
A. 548; Southern Paclflc Company v, Sçley, 152 U. S. 145, 14 Sup. Ot. 530, 
38 L. Ed. 391 ; Water Co. v. Ware, 16 Wall. 566, 21 L. Ed. 485 ; Atwood v. 
Chicago, R. I. & P. Ey. Co. (C. Ci) 72 Fed. 447 ; Dwyer v. Nat Steamship Oo. (a 
C.) 4 Fed. 493; McNameé v. Hunt, 87 Fed. 298, 30 G. a A. 653; Casement v. 
Brown, 148 U. S. 615, 13 Sup. Ct. 672^ 37 h. Ed. 582; Salliotte v. Klng Bridge 
Co., 122 Fed. 378, 58 C. 0. A. 466, 65 L. R. A. 620. 

In the case of Penner v. Vinton Co., 141 Mich. 77, 104 N. W. 385, 
a Michigan case, the plalntiff was em^loyed by the défendant in a 
building which was being rem'odcled. At the time of his injury he was 
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engaged in removing some joists. The plaintiff testified that he did 
not know what hit him,, but that he was knocked senseless. No per- 
son saw him struck, but the évidence tended to show that above the 
place where the plaintiff was at work there were openings in the brick 
wall which the masons, working for an independent contracter, were 
filling. A recovery was sought in that case as in this, based upon the 
failure of the défendant to provide a safe place for the plaintiff to 
work. It was there alleged that the workmen above, employés of the 
contracter, in the course of their work permitted a brick or something 
of a hard nature to fàll upon the plaintiff, causing his injuries. At 
the trial the court directed a verdict for the défendant, and, in sus- 
taining the judgment, the Suprême Court said : 

"(1) The négligence whieh cansed the plaintifl's Injury, If any, was that of 
an employé of Mr. Flsher, over whom the défendant had no control. The wall 
was not belng torn down, but being built up. Défendant Is not chargeable 
wlth négligence that any of thèse bricklayers might commit In throwing or 
droppii}g a bricii from the building. 

"■{2) The doctrine of a safe place bas no application hère. The place was 
safe, and was only made unsafe by the négligent aet of a third party, for 
whlch the défendant was not responsible." 

Hère the place furnished the plaintiff for the performance of his 
work was in itself no way dangerous, and the défendant had no oc- 
casion to anticipate that the servants of the contracter, over whom it 
had no control whatever, would sweep bricks from the roof and there- 
by cause injury to the plaintiff. 

The conclusion reached is that the record fails to show actionable 
négligence, or any négligence, upon the part of the défendant, and the 
judgment of the Circuit Court is affirmed. 



INTBENATIONAL MERCANTILE MARINE CO. v. FELS et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 30, 1909.) 

No. 223. 

1. Bxpl-osiVES (§ 7*)— Careiage dp Goods— Dangerous Cargo— Duty of Ship- 

PEK. 

It Is the duty of a shipper of a commodity which is liable to cause an 
explosion or is otherwise dangerous as part of the cargo of a ship to fully 
disclose its dangerous character to the carrier bef ore shli^nient. 

[Ed. Note. — For other cases, see Explosives, Dec. Dlg. § 7.*] 

2. Explosives (§ 7*) — Injury from Dangerous Cargo — Action bt Cabeieb 

Against Shipper— Burden of Proof. 

Where a suit by a steamship Company to recover for an injury to a ves- 
seï by an explosion caused by a commodity shlpped by respondent is bas- 
ed on the alleged fact that respondent falled to disclose the dangerous 
Character ofsueh commodity before Shipment, the burden of provlng sueh 
allégation rests on the libelant. 

[Ed. Note. — For other cases, see Explosives, Dec. Dig. !• 7.*] 

3. Explosives (§ 7*)— In jury from Dangerous Cargo— Liability of Shipper. 

Respondents, who were manufacturera of "Fels-Naptha" soap, whlch 
coiitained from 6 to 9 t)er cent, of chemieally free naphtha, before maliing 
any shlpments of the same on the vessels of libelant steamship company 

'For other. cases «ee same topic & § nUmber lu Dec. & Âm. Cigs. 1907 to date, & Bep'r Indexe* 



276 170 FEDERAL REPORTER. 

notlfled its agent of the character of the soap, thàt It gave off naptha 
fumes, which, if the soap were stowed In a conflned space, mlght be dan- 
gerons, and arranged that it should be stowed in a place where there was 
a free circulation of air. A subséquent shipment of 1,000 boxes was stow- 
ed by libelant in the lower hold, and an explosion occurred which injured 
the vessel. Held, that the disclosure made by respondents was a fuU com- 
pliance with the requlrements of the law and the bills of lading in that 
respect, and that libelant itself was in fault for négligent stowage und 
could Eot.recover from défendants for the loss. 

[Ed. Note. — For other cases, see Eîxplosives, Dec. Dig. § 7.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see. 164 Fed. 337. 

Robinson, Biddle & Benedict (Roderick Terry, Jr., Norman B. 
Beecher, and W. S. Montgomery, of counsel), for appellant. 
Archibald Cox and Frank Pritchard, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The respondents are manufacturers of a 
washing soap called "Fels-Naptha Soap." This soap contains from 6 
to 9 per cent, of chemically free naptha, and will very slowly give ofï 
fumes or vapor. When about 6 to 8 pei" cent, of thèse fuines are mix- 
ed with air, a compound is formed which will explode upon ignition. 
But unless the soap is so cohfined that the naptha vapor cannot readily 
diffuse in the air, it cannot be regarded as of a dangerous nature. It 
has been extensively used in this country and abroad, and has been 
transported upon many différent railroads and transportation lines. 
Prior to the accident in question it does not appear that any explosion 
was ever charged to it. ■ 

The libelant is a steamship company and the owner of the steamship 
Haverford. On or about June 2, 1906, the Haverford sailed from 
Philadelphia for Liverpool, having on board in a lower hold a ship- 
ment of 1,000 boxes of the respondents' soap. Each box contained 
100 bars, and was marked on the outside "Fels-Naptha Soap." The 
hatches were on during the voyage. The ventilation was by means of 
two pipe ventilators about four inches in diameter. On June 13, 1906, 
the ship arrived at Liverpool. The next day the stevedores took ofï 
the hatches preparatoryto discharging the cargo. Very shortly after- 
wards an explosion occurred which killed and injured a number of men 
and greatly injured the ship. , 

The soap was shipped under à bill oî lading which contained the 
following clause: 

"Also that shippers shall be Uable for, any lo§a, or damage to steamer or 
cargo caused by inflammable, explosive or âangerous goodis shipped with out 
fuU disclosure of their naturgi whether such shlpper be a principal or agent ; 
and such «oods may be throwu overboard or destroyed at.anj tlme yvithout 
compensation." 

The libelant contends thàt the fespondents are responsible for the 
damages sustained.lpecause: (1) The explosion was caused, by the 
vapor from the soap. (2) The respondents, before makirig shipments, 
failed to f ully disclose the nature of the soap, as required by the provi- 

•For otber cases see same toplo ft i humbeb in Dec. & A.m. Olgs. 1907 ta date, & Rep'r IndexM 
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sions of the bill of lading and by the common law. The District Court 
sustained the first contention, but dismissed the libel because it failed 
to find the second contention established. 

Upon a careful considération of the évidence, we think the conclu- 
sion reached by the District Court that the explosion was caused by 
vapor from the soap well founded. But as we think its conclusion with 
respect to the second contention also correct, any discussion of the 
cause of the accident is unnecessary. If the respondents are not re- 
sponsible if the vapor were the cause, no purpose vi^ould be served by 
a review of our examination concerning the cause. 

It is, however, incumbent upon us to f uUy express our view^s upon the 
second question — whether the respondents failed to fully disclose the 
nature and qualities of the soap to the libelant before the shipment. 
That it was the duty of the respondents at common law to make such a 
disclosure is unquestionable. Wellington v. Downer Kérosène Oil Com- 
pany, 104 Mass. 64; Waters-Pierce Oil Co. v. Deselms, 312 U. S. 159, 

39 Sup. Ct. 370, 53 L. Ed. . And, as we hâve already seen, a simi- 

lar duty — possibly a broader obligation — was imposed by the bill of 
lading. 

The first inquiry, perhaps, relates to the burden of proof, although 
the évidence is of such character that there is little necessity for bal- 
ancing testimony in reaching a conclusion. In the early case of Wil- 
liam V. East India Ce, 3 East, 193, where the plaintifF declared that 
the défendants, who had chartered his ship, put on board a dangerous 
commodity (by which loss happened) without notice to the captain or 
other person employed in the navigation, it was held that it lay upon 
him to prove such négative affirmation. This seems to be the rule to- 
day. The libel allèges that the respondents failed to inform the libel- 
ant of the dangerous character of the soap, and the burden was un- 
doubtedly upon it to establish such allégation. 

But instead of the libelant establishing its négative affirmation of 
failure to disclose, the case presented by this appeal is one in which the 
respondents, on their part, hâve shown to the satisfaction of the District 
Court that a disclosure was made. It seems certain that in 1903, be- 
fore any shipments of the soap upon the libelant's ships were made, the 
respondent Joseph Fels had an interview with Lee McKinstry, the east- 
bound freight agent of the libelant at Philadelphia, for the purpose of 
making arrangements for shippin^ it. This respondent testified in 
substance that he told McKinstry that he wished the libelant to know 
the character of the goods he was offering for shipment ; that the soap 
contained naptha and gave oiï vapors, which might cause an explosion 
if confined, and that he wanted it stowed in a ventilated part of the 
ship if carried at ail. McKinstry, when called as a witness, practically 
corroborated this testimony. He stated that Fels told him that other 
lines had refused to carry the soap on account of its having a percent- 
age of naptha, and that there was some disposition to suppose that there 
might be danger connected with it ; that he did not wish the libelant 
to take it under a misapprehension ; that the soap gave oflf fumes or 
vapor, and that in a confined place something might happen, but that 
in a ventilated place it was probable that nothing would happen. It 
was also testified that McKinstry oflfered the cattle decks of the ships 
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for carrying the 'èoap, thçy beirig especially well ventilated. As a re- 
suit of this interview; McKinstry sent the folldwing telegram to Kobbe, 
the east-bound fijeight agent .of the Hbelanf at New York : 

"Do you see any bbïèctîons to booklng 5,000 to 10,000 eàse lots Fels-Naptha 
soiapî Would yoù cqnaidér It a daiigerous prôduct in any sensé oî the word?" 

Qt^ier, évidence and mçmoranda show ^n expectation that the soap 
WOVild be^earried on the cattle decks or in a spécial compartment. As 
a j?esul.t:Of the n.egotiatiqns between McKinstry and thC; respondents, 
the latter began to ship large quantities of.their soap by the libelant's 
ships, bqt to what extent itwas carried on the cattle deçks does not 
clearlyappear. As alrea,dy shown, the soap which caused the explo- 
sion was- in a lower hold. . 

After reyiewing the testimony, to which we hâve thus briefly refer- 
red, the District Judge saidi: , 

"I fafl io Seé how there can bë any doubt itbat the respondents sufficiently 
lnfoBmqd,t)je Ubelant of th^icharacter of the goods they were shlpping." 

The'District Judgé sàw the witnesses Fels and McKinstry upon the 
stand, and. could note their appearance and behavior. He had oppor- 
tunitîes which viré do nôt lîave tb détermine the weight to be given to 
their te'stiîhony. He beliéved, their staterhents, and we find riothing in 
the ;re<Î6rd requiring ûs tôdisturb his conclusion. 

Ëeally the most sérieras criticism which the libelant is able to make 
of the testimony of Joseph Fels is that it is in some respects inconsistent 
with the allégations of the answer and with the testimony of the other 
respondent, Samuel S. Fels^ — that in one place it is said that the soap 
is dangerous, and that notice of its datigeroué character was given, 
while in another place it is said not to be dangerous at ail. But we 
think thèse inconsistertcies are more apparent thàn real. Under proper 
conditions of ventilation it is clear from the évidence that thé soap is 
Ilot dangerous. Under certain conditions it may be dangerous. If we 
vieW Joseph: Fels' statements to McKinstry as of a prec'autionary na- 
ture, there is riothing necessarily inconsistent with the other statements 
referred to. Certainly no such inconsistencies appear as would warrant 
triis court in saying, in yiew bf the findirig of the District Court, that 
they serve to discrédit t;he testimony of the witness. 

In view bf the testiiribtiy^and of thé crédit givett to it by the District 
Court, we must àccept it as estàblished that the respondents made a 
disclosure of thé nature bf the soap to the libelant before it was offered 
for transportatipn. And vve think that thè disclosure as testified to 
was full and suffiçient. It Seems impossible that the explosion could 
haye occurred if the soap had been carried in a well-ventilated placé, 
è. g., upori the cattle deck of.the ship. As the testimony shows an ex- 
press disciosUré, it is unnecessary to consider whether the libelant bb- 
tained notice of the nature of the soap in any other way. ' 

The respondents havin'g failed in the performance of no duty im- 
pôsed eithçr bj^, the billbf lading or by the common laV, the libel was 
properly 'disihisSëd. 

The decree of thé District Cotirt is affirmed, with costs. 
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GILCHRIST TRANSP. OO. T. PHENIX INS. CO. 

(Circuit Court of Appeals, Sixth Circuit. May 15, 1909.) 
No. 1,88a 

1. Insurance (§ 146*)— Construction or Contract— General Rules. 

Wliile It is a rule of construction of Insurance policles that words of 
exception or limitation of llablllty are to be strictly construed against 
the Insurer, and forfeiture avolded If possible, yet if the language used 
by the parties bas a plain ineaning, and Is not Inconsistent wlth other 
clauses or provisions of thelr contract, effect must be glven to It. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. §§ 294-297 ; Dec. 
Dlg. 5 146.»] 

2. Insurance (§ 283*) — Avoidance of Polict for Bbeach of Condition — 

"Chattel Moetgage." 
A vessel is a chattel, and a mortgage thereof a "chattel mortgage," 

wlthln the meanlng of a provision of a pollcy of Insurance thereon that 

It shall be vold "If the subject of Insurance be personal property and be or 

become Incumbered by a chattel mortgage." 
[Ed. Note. — For other cases, see Insurance, Dec. Dlg. § 283.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1098-1106.] 

3. Insurance (f 283*)— Avoidance or Poliot fob Bbeach or Condition— Iw- 

CUMBRANCE BY OhATTEL MOBTGAGE— "PRESENT INCUMBRANCE." 

A mortgage on a vessel to secure a debt of the mortgagor Is a "présent 
Incumbrance" by a chattel mortgage, wlthln the meanlng of a provision 
of a policy of Insurance on such vessel making it void, in case of such 
incumbrance, so long as the debt secured Is outstanding, although it Is not 
In default. 

[Ed. Note. — For other cases, see Insurance, Dec. Dlg. § 283.*] 

4. Corporations (§ 474*)— Power to Moetgage- Bonds Issubd in Pledge.. 

The power glven corporations by Rev. St. Ohlo, § 3256, to borrow money 
and Issue its notes or bonds therefor secured by mortgage, Includes the 
power to pledge its bonds secured by mortgage to secure the payment of 
another of its obligations, and the delivery of such bonds In pledge to a 
trustée Is an issue of them, and renders the mortgage a présent incum- 
brance, whlch continues so long as the debt remains unpaid. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 474.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Harrington Putnam, for plaintiff in error. 

H. D. Goulder and T. H. Duncan, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. , 

SEVERENS, Circuit Judge. This is an action brought by the 
plaintiff in error upon a poHcy issued by the défendant, insuring the 
steamer Yakima, her tackle, apparel, etc., against loss or damage by 
fire. The poHcy was issued May 5, 1905. The steamer was damaged 
by fire on the 13th day of June following. The insurance company 
denied its HabiHty upon the ground that the policy was void because 

*For otlier casée see same topic & i numbbb ia Dec. & Am. Digs, 1907 to date, & Rep'r Index» 
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of a condition în it upon the existence or occurring of whicli the policy 
was to be olr became void. The condition was in the following lan- 
guage : , . : . ^ , 

"ïhis entire polley, unless otherwlse provided by agreement indorsed liere- 
on or added hereto, ghall be void * * • if the subjeet of Insurance be Per- 
sonal property, and be or become incumbered by a chattel mortgage." 

This action having been brought, the insurance company defended 
upon the ground that the vessel was so incumbered at the date of tlie 
policy. The parties stipulated in regard to the facts, and, waiving a 
jury, submitted the cause to the court. The finding of facts by the 
court was identical with the stipulation of the parties. It is unneces- 
sary to give a statement, Verbatim, of the whole of thèse fîndings, and 
we abstract only so much as is needful to the détermination of the 
question or questions presented by the controversy, as follows : 

, "Xb;ird. On or about the 4th day of May, 1905, the said défendant, in consid- 
ération of a premlum of flfty dollars ($50.00), pald to it by the plaintlff, issued 
and delivered to the plaintifC the defendant's certain policy of insuranee, a 
true copy of whlch, together with ail agreenients or stipulations indorsed on 
or added to the same, Is: aiinexed to the pétition marked 'Exhibit A' and is 
hereby ruade a part hereof." 

Exhibit A is a standard fire insurance policy, însurîng the Yakima, 
her tackle,' etc., for one year. It contained, among other conditions 
to its validity, the condition against incumbrance by chattel mortgage 
above recited. 

"Fourth. Plaintiffl was the sole and uncondltional owner In sole possession 
of the steamer Yakima, her hull, awnings, apparel, furniture, boats, equip- 
ments, engines and boilers, machinery, connections, and appartenances thereto 
belonging on board or attached to said vessel in said policy ('Exhibit A') men- 
tioned, free pf any interest, lien, or incumbrance therein or thereon existing 
In f avor of any other person or persons, corporation or corporations, whatso- 
ever, on the Ist day of July, 1904, and thereafter at ail times down to and in- 
cluding the 13th dày of June, 190o, except to the estent, if any, disclosed by 
the facts in this stipulation èet forth." 

Fifth. The damage to the Yakima by fire. 

"Eighth. On the Ist day of July, 1904, the plaintiff executed and delivered 
a certain Instrument In writing, bearlng date on said day, a true copy of whicli 
(ouiitting ail enroUments, save that of the Yakima, which omissions are by 
consent) marked 'Exhibit B,' is hereto attaclied and made part hereof, to the 
Cleveland Trust Company, of Cleveland, Ohio, a corporation duly organized 
and existing under the laws of the state of Ohio, and authorized and empow- 
ered to act as trustée under such an instrument in the manner provided there- 
in, and on the 6th day of July, 1904, said instrument was recordcd in the of- 
fice of the collector of customs in the port of Cleveland, Ohio, In Book 24, 
pages 07 to 179, Inclusive, of Vessel Mortgages. 

"Ninth. The plaintiff never issued, sold, or otherwlse disposed of or parted 
with the possession of any of the bonds mentioned in said instrument, Exhibit 
B, except that on the 6th day of July, 1904, it pledged and delivered eighteen 
hundred and twenty-five (1,825) of said bonds, and on the 4th day of August, 
1904, it pledged and delivered one hundred and fifty (150) of said bonds, with 
said the Cleveland Trust COinpany as trustée. Ail of said bonds so pledged 
were diily certiflèd by the trustée as required by said Instrument Exhibit B, 
and a true copy of each of said bonds, except that the sériai nuniber of each 
was différent, is hereto attached, marked 'Exhibit C,' and made a part hereof." 
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The bonds were in the ordinary form of negotiable coupon bonds, 
payable to bearer. The mortgage or deed of trust (Exhibit B) is a 
mortgage of as many as 66 vessels, among them the Yakima, to secure 
the payment of bonds of the company of even date to the amount of 
$2,000,000. There is nothing in it, so far as we can see, which is so 
far pecuHar as to require spécial attention for the présent purpose. 

"Tentli. Ail of said bonds so pledged and dellvered were pledged with the 
Cleveland Trust Company under and pursuant to a certain instrument, a true 
copy of whieh is hereto attaclied, marked 'Exhibit D,' and niade part hereof, 
to secure payment of certain promissory notes of plaintlff then outstanding 
amounting on ,Tuly 6, 1904, to the sum of seven hundred and thirty thousand 
dollars ($730,000.00) and also to secure payment of certain other promissory 
notes of plaintifC intended from time to time thereafter to be made by the 
plaintlff, évidence of ail of which notes was duly furnished and certifled by 
plaintlff to the trustée, as required in said 'Exhibit D.' Said bonds hâve ever 
sinee remained so pledged with the Cleveland Trust Company to secure such 
notes of the plaintlff, and the total amount of the notes so secured has never 
at any time exceeded the sum of seven hundred and ninety thousand dollars 
($790,000.00), of which indebtedness part was to the Cleveland Trust Company 
and part to other persons and corporations, part of said indebtedness existed 
at the time of the pledglng of said bonds, and part was created at the time 
of or subséquent thereto. Sàid notes were payable at différent times, not ex- 
ceeding in any case six months from their date, and as they hâve from time 
to time fallen due hâve been duly paid or renewed, so that none of them has 
at any time become unpaid or in default. Any payment of or on aecount of 
said bonds securing said notes or any thereof or the coupons thereto attached 
has never been made or demanded." 

"Thirteenth. The défendant was not informed and did not in fact know any 
of the facts set f orth in the elghth, ninth, tenth, eleventh, and twelfth articles 
of this stipulation until after the aforesaid lire and loss, nor were any of such 
facts mentloned in the proof s of loss served by plaintlff." 

Enough has been stated to show the gênerai character of the mort- 
gage or deed of trust securing the bonds and of the pledge by virtue 
of which the bonds were delivered to the Cleveland Trust Company. 
Références will be made to particular stipulations in the last-mentioned 
instrument in the course of this opinion. The court below was of 
opinion that the défense was established, that it was valid in law, and 
that judgment should go for the défendant. Judgment was entered in 
accordance with this finding. 

Counsel for the plaintifï in error urge that the judgment should be 
reversed upon grounds stated in their brief, which as there summarized 
are: 

"That the policy should be strictly construed against the défendant, and a 
forfeiture avoided if possible ; that a vessel mortgage is not such a chattel 
mortgage as the policy intended ; that the making and recording of the gênerai 
trust mortgage was not of itself a breach of the policy conditions ; that the 
pledglng of the bonds dld not create a présent incumbrance under the bonds 
and mortgage, and, the pledge debt never having become in default, an in- 
cumbrance by mortgage within the meaning of the policy never arose." 

Thèse we will consider in their order. 

1. It is urged that the principle of construction which should be ap- 
plied to the policy is that : 

"Words of exception or limitation of liability in an Insurance policy are to 
be strictly construed against the insurer, and forfeiture avoided If possible." 
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And Continental Ins. Co. v. Vanlue, 136 Ind. 410, 26 N. E. 119, 
10 Iv. R. A. 843, Dilleber v. Honie L. Ins. Co., 69 N. Y. 356, 35 Am. 
Rep. 182, McMaster v! Ins. Co., 183 U. S. 25, 32 Sup. Ct. 10, 46 h. 
Ed. 64, and May on Insurance, § 176, are cited. We think the law 
is in substance correctly stated by counsel. Yet we must add that if 
the langtlàge used by parties bas a plain meaning, and is net incon- 
sistent with other clauses or provisions of their contract, effect must 
be given to it. The court cannot i|[nore express stipulations in order 
to obviate a hardship. It is to be observed, however, that upon the 
facts ofsuch a case as this it would be unfair to press the rule of strict 
construction to its utmost limits. Hère were two intelligent and per- 
fectly Compétent parties. It is right to infer that the quality of the 
insurafiçé had its counterpoise in the price paid for it. The insured 
knew of the existence of the incumbrance, while the insurer did not; 
and it was undoubtedly a condition material to the risk. 

2. It is insisted that: 

"Although a vessel is personal property, yet It Is not such personal property, 
aud a vessçl mortgage Is not such a mortgàge, as the chattel mortgage clause 
in the standard poUcy had In vlew." ' . 

We cannot accède to rthis proposition. The word "chattel" is of 
no spécial significance when applied to a mortgage of chattels. The 
word itself, says Burrill, "is a very comprehensive term in our law, 
and includes çvery species of property which is not real estate or a 
freehold" — -a définition borrowed from 3 Kent's Commentaries, 340. 
Besides, the parties to this contract of insurance were dealing with the 
steamer as a chattel, a thing which might be mortgaged as a chattel- 
It is said by counsel, as if to distinguish it, that a vessel is sui generis, 
and is the subject of spécial législation, which may be conceded. But 
that proves nothing. Many things which are undoubtedly chattels 
hâve such peculiarities. To hold that thèse words do not mean what 
in plain and readily apprehended significance they do mean is to nullify 
that stipulation in the contract. This we hâve no right to do, except 
in a case where the stipulation is so inconsistent with the dominant 
purpose that it must necessarily give way. 

3. It is further said that: 

"The pi'luciple Is well settled that a mortgage, although of record and 
nominally a lien, Is not an Incmmbrance by mortgage, witliln the meaning of 
the policy clause, uuless also the mortgage Indebtedness is actually owing un- 
d^r the obligation which the mortgage uudertakes to secure." 

If by this is meant that there must be some valid existing obligation 
to support the mortgage, we agrée. But if, as we suppose, it is meant 
that if the obligation which the mortgage purports to secure is con- 
tingent merely, and has not yet become absolute, there is no incum- 
brance by the mortgage, we cannot assent. A mortgage, unless there 
is in it an express stipulation to pay the debt, always rests upon a 
contingency — a contingency that the debt be not paid at maturity. 
But, notwithstanding the liability of the mortgage is contingent until 
the default in payment of the debt secured, and in that event will never 
become absolute, it is still an incumbrance from the beginning. Of 
course, after the extinguishment of the debt, the mortgage is defunct 
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and ceases to be an incumbrance. But so long as there is a possibility 
that the debt will not be paid, or somehow satisfied, the incumbrance 
of the mortgage remains. Thèse propositions are so well established 
as not to require further argument, and yet they seem sufficient to 
remove the tabulam in naufragio on which the counsel relies. 
4. The last ground taken is that: 

"The ple<lge by plaintiff In error of its bonds, m order to sceiire other obliga- 
tions than those evideiiced by the bonds which the mortgage was to secure, 
did not create a présent incnnibrance under the bonds and mortgage, and did 
not t'orfelt the policy." 

This contention is equally hopeless. It is doubtless true that a mère 
additional promise by a debtor to pay his own debt is a vain thing. 
But not so if the additional promise to pay is itself secured by some 
new security. In that case the new promise may be used as a link to 
connect the new security to the old debt. However, there is no need 
of circuity. It is now well setded that a corporation may lawfully 
issue to a créditer its bonds secured by mortgage in pledge for the 
payment of another of its obligations. This appellant was authorized 
by its charter to issue and sell its bonds to raise money for, or other 
wise promote, the purposes of its incorporation; and it has been held 
that this includes a power to pledge its own bonds for the payment 
of its debt, upon the principle that the greater includes the less. It 
was so held by this court in Farmers' I^oan & Trust Co. v. Toledo & 
S. H. R. Co., 6 U. S. App. 469, 54 Fed. 759, 4 C. C. A. 561. In that 
case the bill was filed to foreclose a mortgage on the defendant's rail- 
road given to secure its bonds. The bonds had been delivered by the 
défendant to a bank in pledge to secure the payment of a loan. An 
intervener, claiming to hâve an interest in the mortgaged property 
either as a judgment créditer having a lien or as the équitable owner 
of shares in the stock of the railroad company, sought an annulment 
of the bonds and mortgage and the pledge thereof upon the ground 
that the railroad company had no power to make them. The court 
held that the bonds, the mortgage, and the pledge were ail valid and 
ordered a decree enforcing them. In the opinion, delivered by Judge 
Jackson, it was said in référence to the pledge, that : 

"It admits of little or no question that under said section 33-")2, How. Ann. 
St. ilich. and said resolution, there was ample authority to pledge the bonds as 
collatéral for the uioney borrowed of the First National Banlt of New York. 
Under the New York statute, from which section 33.")2 of the Michigan law 
is evidently' taken, it is settled that under authority to borrow money, and to 
issue and dispose of bonds in connection therewith, there is the right to pledge 
sueh securities as collatéral for the sunis borrowed" — citing Duncomb v. Rail- 
road Co., 84 N. Y. 190. 

The povi'ers given to such corporations as the Gilchrist Transporta- 
tion Company by the Ohio statutes are not less ample than those given 
by the laws of New York and Michigan. Among those statutes are 
thèse : 

Section 3239, Rev. St. Ohio : 

"Corporation Thereby Created, and Its General Powers. Upon such filing 
of the articles of incorporation, the persons who subscribed the same, their 
associâtes, successors. and assigns, by the name and style provlded therein, 
shall tbereafter be deemed a body corporate, with succession, and power to 



284 170 FEDERAL RBPOETBE. 

sue and be sued, contract and be contracted with, acqulre and convey at pleas- 
ure ail such real or Personal estate as may be neeessary and convenlent to 
carry into effect the objects of the incorporation, to make and use a common 
seal, the same to alter at pleasure, and to do ail needful acts to carry into 
effect the objects for whlch it was created." 

Section 3256: 

"May Borrow Money on Bond and Mortgage. A corporation may borrow 
money, not exceeding the amount of its capital stock, and issue its notes or 
coupon or reglstered bonds therefor bearlng date any rate of interest authoriz- 
ed by law, and may secure the payment of the same by a mortgage of its real 
or Personal property, or both." 

A like décision was made by the Circuit Court of Appeals for the 
Fourth Circuit in WiUiam Firth Co. v. South Carolina L. & T. Co., 
122 Fed. 569, 59 C. C. A. 73. And in several state décisions the doc- 
trine stated in Farmers' Loan & Trust Co. v. Toledo & S. H. R. Co., 
supra, has been approved and appHed. Lehman v. Tallassee Mfg. Co., 
64 Ala. 567 ; Nelson v. Hubbard, 96 Ala. 238, 11 South. 428, 17 L. 
R. A. 375 ; Morris Canal Co. v. Fisher, 9 N. J. Eq. 667, 64 Am. Dec. 
423 ; Morris Canal Co. v. I^ewis, 12 N, J. Eq. 323. And see 10 Cyc. 
1170, par. 2 ; 1 Morawetz on Corp. § 349. 

The delivery of bonds in pledge for the security of a debt is an 
"issue" of them. They corne under an obligation. They cannot be 
recalled, as in the case of one having the possession, merely, subject 
to the order of the owner. The mortgage was given to the Cleveland 
Trust Company. It was an incident of the debt manifested by the 
bonds, and would pass to the holder of the bonds, and constantly at- 
tend upon them, whether it should be formally assigned or not. Car- 
penter v. Longan, 16 Wall. 271, 21 L. Ed. 313. If the debt be not 
paid, the pledgee may sell the bonds on giving notice to the pledgor, 
and the purchaser will take the mortgage as well as the bonds, and may 
proceed to enforce the one by foreclosure and the other by an action 
at law, or he may do both. 

The finding by the court is that the debt for which the bonds and 
mortgage were pledged has never been paid. Thus, from the date of 
the pledge and the delivery of the bonds, the mortgage has continued 
to be an incumbrance on the vessel. It is an incumbrance in the sensé 
that any mortgage is an incumbrance, and it is in fact immaterial 
whether its liability had become absolute by default in the payment of 
the debt, or not, since the issuance of the policy. 

The judgment of the Circuit Court must be affirmed, with costs. 



THE SEATTLE. 

(Circuit Court of Appeals, Niuth Circuit. May 3, 1909.) 

No. 1,615. 

1. Joint Adventuees (§ 7*)— Eights as to Thied Persons. 

Where W., with hls associâtes, interested in a dredging contract, con- 
tracted for the construction of a dredge, and W. exjiressly authorized hls 
associâtes to obtain money from a bank to build the dredge and to mort- 
gage it as security, and he was In charge of the work in which the dredge 

•For other casea see same topic & § number la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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was used, he was charged with actual notice of the mortgage, whether 
recorded or not. 
[Ed. Note. — For other cases, see Joint Adventures, Dec. Dig. | 7.*] 

2. Joint Adventubes (§ 7*)— Power Coupled with Inteeest— Revocation. 

Wtiere a party to a contract for the construction of a dredge, to be used 
in performing a dredging contract m wiiicU ûe was interested, authorized 
his associâtes to borrow money to build tbe dredge and to mortgage it for 
tliat purpose, sucli authority constituted a power coupled with an interest, 
wbich was not subject to révocation. 

[iDd. Note. — For other cases, see Joint Adventures, Dec. Dig. §■ 7.*] 

3. Joint Adventukes (§ 7*)— Mobtgage— Execution. 

Where one of the parties to a contract for the construction of a dredge, 
to be used in certain dredging opérations in which he was interested, gave 
his associâtes power to build the dredge and mortgage it for loans for 
that pnrpose, a mortgage executed pursuant to such power was binding 
on him, whether his signature was attached thereto or not. 

[Ed. Note. — For other casés, see Joint Adventures, Dec. Dig. § 7.*] 

4. Banks and Banking (§ 2t>l*)— National Banks— Excessive Loan— Bffect. 

W., having expressly authorized the mortgaging of his interest in a 
dredge to secure money to build it and to carry ont a dredging contract, 
also knew that a national bank was flnancing the building of the dredge, 
and that the amount necessary exceeded $60,000. Meld, that W. or his 
assignée could not object to a chattel mortgage executed to the bank for 
advancements in excess of one-tenth of its capital stock, in violation of 
R«v. St. U. S. § S200 (U. S. Conip. St. 1901, p. 3494) ; there being no penalty 
imposed on a national bank for violation of such section, uniess it be a 
forfeiture of its charter, as provided by section 5239. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 261.*] 

5. Ohattel Mobtgages (§■ 138*)— Future Advancements. 

Where by the terms of a flrst chattel mortgage it was made optional 
with the mortgagee whether to make or refuse future advancements, which 
the mortgage provided it should secure, such future advancements were 
within the lien of the mortgage and prior to that of a second mortgage, if 
made by the first mortgagee without actual notice of the second iucum- 
brance, which is not imported by the recording of the second mortgage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 22S- 
236; Dec. Dig. § 138.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

On December 12, 1899, the Seattle Bridge Company, a copartnership consist- 
Ing of H. T. McPhersou and D. McL. Brown, as party of the first part, entered 
into an agreement with Alexander Watt, party of the second part, in contem- 
plation of the award to the parties thereto of a dredging contract in the harbor 
of Everett, Wash., for which they had submitted bids. By the terms of the 
agreement it was provided that, in case said dredging contract should be so 
awarded to said parties, a dredger should be built, embodyiug the invention 
covered by the United States patent issued to A. B. Bowers, which invention 
the said Watt claimed to hâve the right to use, and it was agreed, further, 
that the said Watt should hâve the charge and supervision of the contract, 
and that the profits thereof should be shared between the said parties, two- 
thirds to the Seattle Bridge Company and one-third to Watt, and that of the 
dredger forty-niné hundredths should belong to the bridge company and fifty- 
one hundredths to AVatt. The agreement contained the following express pro- 
vision: "It Is further agreed that the said first party shall hâve the right to 
hypothecate, by mortgage or other suitable instrument in writlng, ail interests 
of both parties hereto in any dredger constructed as aforesaid to the First 
National Bank of Seattle, or such other corporation, person, or persons as 

•For other cases see same topic & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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may fùmiish money for building sald dredger or for carrying out such dredger 
contract, to secure to sueli banli, corporation, person, or persons the repayment 
of ail nioneys sp advanced. And tlie said second party hereby consti tûtes the 
said party of the flrst part, by Its managers, H. T. McPherson and D. McL. 
Browil, his attomey In fact, to make, exécute, and dellver in tHe nàme and be- 
half of said second party ariy instrument hecessary or proper for the purpose." 
On July 24, 1902, a blU of sale, intended as a mortgage of the di^dger, was 
executed to the First National Bank of Seattle, and signed by D. McL. Brown, 
W. À. Brown, D. A. Brown, and C. M. Nettleton, wbo then composed the co- 
partriership of the Seattle Bridge Company, and to the bill of sale the uame of 
Alexander Watt was signed by D. McL^ Brown as attorney in fact. There was 
attached to the bill of sale an affidavit, in compliance with the laws of the 
State of Washington, svvorn to by ail the parties whose names were appended 
thereto, save and except Alexander Watt. On July 25, 1902, the bill of sale 
was flled: of record in the Miscellaneous Records of the office of the auditor 
of King cpunty, Wash., and on January 5, 1903, a certifled çppy thereof was 
recorded.ln Miscellaneous Records of the auditor of Snohomlsh county, and 
on January 21, 1905, a certifled copy was flled in Miscellaneous Records of the 
office bf the auditor of Plerce county, and on January 21, 1905, à certifled copy 
was recorded in the Records of Chattel Mortgages of the office of the auditor 
of Piercé county. 

On December 31, 1901, the Seattle Bridge Company had borrowed from the 
First National Bank of Seattle $55,517.35. At the date of the bill of sale the 
debt had beeii reduced to $50,517.35. Subsequently it was further rèduced, so 
that on August 29, 1904, it was $24,517.35. Thereafter other loans were made 
by the bank to the copartnership, and other payments were made on the debt 
by the copartnership. On February 25, 1003, Watt sold to the Seattle Bridge 
Company his Interest in the dredger, atid took in payment thereof three notes, 
of $9,186.66 each, secured by a chattel mortgage on the dredger^ The mortgage 
was duly executed and recorded on Aprll 25, 1903, in the Records of Chattel 
Mortgages in the office of the auditor of King county, Wash. At the date of 
its exécution the bridge company owed ttje bank $28.517.35. Oji February 23, 
1905, for a considération of $14,000, Wjitt transferred his mortgage to the ap- 
pellant herein- ïhe mortgage to the bank was transferred to the appellee, and 
thereafter th^ latter fiïed its auswer to the Intervening libel of the appellant 
in the court below to "enforce its lien upon the dredger, alleging that the 
amount therepf was $51,510.87. The questipui in cpntroversy in the court below 
was one of the relative rank of the two Chattel mortgages. The court fovnd 
that the lien of the appellee was prior, and awarded it the sum of $45,781.51, 
which was the amount in the reglstry of the court after the sale of the dredger 
and the payment of certain liens thereon adjudged to be maritime. The sum 
sô' awarded was less than thé total sum due on the appellee's mortgage. 

Ira Bronson and D. B, Trefethen, for appellant. 
Ballinger, Ronald, Battle & Tennant, Ira A. Campbell, and James 
Kiefer, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant claims priority !fôr its mortgage, first, becaûse, the appellee's 
bill of sale not having been duly , recorded as a chattel mortgage, the 
record thereof was not constructive notice to appellant's assignor, 
Watt; and, second, it was not shown that Watt ever had actual notice 
thereof. In view of the contract of I>ecember 12, 1899, as we con- 
strue it, it is not material to this question of the priority of the liens 
whether the mortgage to the appellee was duly recorded, or was ever 
recorded. The provisions of that contract, to which Watt was a party, 
import to him notice of the mortgage to the bank and of its terms and 
conditions. Watt did not appear as a witness in the case, and his 
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whereabouts coulcî not be ascertained. There is but little testimony 
in the record as to actual notice to him of the mortgage to the bank ; 
but it is enough to say that the mortgage was expressly authorized by 
him by the terms of the contract above referred to. He knew that the 
other parties to that contract, who were to furnish the money to build 
the dredger, were to obtain the money for that purpose upon a mort- 
gage. He expressly authorized them to obtain it in that manner. He 
knew that the dredger was constructed, and that it was used upon the 
contract for which it was to be constructed, for he had charge of the 
work. What additional knowledge did he need to possess? 

But it is said that Watt expressly authorized the other two parties 
to the contract to exécute the mortgage, and that when it was signed 
his name was attached by one of them only, and for that reason the 
power which he gave to mortgage the property was not lawfully ex- 
ercised, and his interest in the dredger was never subjected to the 
mortgage. This argument ignores the nature of the contract under 
which the mortgage was given. That contract was not a simple pow- 
er of attorney to the other parties thereto to act for Watt. It was the 
grant of an express power to the bridge company to incumber the 
property as their own act to effectuate a right vested in them — a power 
coupled with an interest. They were to borrow the money to build the 
dredger and to mortgage it. It was a power not subject to revoca- 
tion. It was not a personal right, to be exercised only by the particular 
persons who were then parties to the contract; but it was a right 
which belonged to the copartnership, which owned an interest in the 
vessel, and there is nothing to show that Watt ever questioned the 
validity of the mortgage, or objected to the manner in which the pow- 
er was executed. It would hâve been good between the parties, and 
binding upon Watt, if his signature had not been attached at ail. 

The paid-up capital stock of the bank was but $150,000, and under 
section 5200 of the Revised Statutes (U. S. Comp. St. 1901, p. 3494) 
the bank was forbidden to loan to a single borrower an amount great- 
er than one-tenth of the capital stock actually paid in. It is not con- 
tended that because, in violation of this statute, the bank loaned to 
the bridge company an amount greater than $15,000, the debt was not 
enforceable against the borrower ; but it is contended that Watt had 
the right to assume that the bank would loan the bridge company no 
more than was permissible under the statute, and that therefore the 
appellee should be limited in its participation in the fund in the regis- 
try of the court to the amount which the bank was authorized to loan. 
We do not see upon what principle this proposition can be sustained. 
The law has imposed no penalty upon a national bank for its failure 
to obey the restriction, unless it be that its charter thereby becomes 
subject to forfeiture under section 5239. A court may not inflict pen- 
alties, other than those which are imposed by statute. The bridge com- 
pany could hâve made no défense in the présent case on the ground that 
the bank had violated the statute. Gold Mining Co. y. National Bank, 
96 U. S. 640, 24 L. Ed. 648. Wherein is the appellant in a better situa- 
tion? Watt expressly authorized the bridge company to pledge his 
interest in the dredger to secure money to build the same and to carry 
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out the dredging contract. There is positive and direct and uncontra- 
dicted testimony in the record tliat Watt knew that the bank was finan- 
cing the building of the dredger. He must hâve known that the amount 
necessary for that purpose would largely exceed $15,000; for it is 
not disputed that it Was understood, at the time of entering into the 
contract on December 13, 1899, that the cost of building the dredger 
then contemplated would be $60,000, and that the plans vi^ere subse- 
quently changed, and a larger and more expensive dredger was con- 
structed. From the very nature of the circumstances, if there were no 
other proof, knowledge must be imputed to Watt of the extent of the 
indebtedness incurred under his contract with the bridge company 
and of the bank to which it was owing. 

The principal question is whether the appellee's mortgage sliall be 
held to cover advances made by the bank after the date of the appel- 
lant's mortgage. The mortgage to the bank is in the form of a bill of 
sale, and is given "in considération of the money heretofore advanced 
* * * for the construction of the dredge hereinafter mentioned, 
and such further advances as may hereafter be made." Neither the 
amount so advanced, nor the amount thereafter to be advanced, is 
stated in the instrument. If Watt had not been a party to that bill of 
sale, and were not chargeable with full notice of the sum which had 
been advanced by the bank, very différent questions might be present- 
ed; but he is to be charged with notice that at that date the bank had 
advanced $50,517.35,. and, although the limit of future advances was 
not fixed, there can be no question that, so far as the rights of Watt 
as a second incumbrancer are concerned, the mortgage was sufficiently 
definite to protect the bank on its account with the bridge company, on 
which, from time to time, crédits and débits were made, up to the 
amount which was due the bank at the time when the mortgage was 
made. Except in one or two states, where it is prohibited, a mort- 
gage may be made to secure future advances to the mortgagor, which 
shall become a first lien for the amount actually loaned, although 
a part or ail thereof be not advanced until after a subséquent lien 
shall hâve attached; and such is the law in the state of Washing- 
ton. Home Savings & Loan Ass'n v. Burton, 20 Wash. 688, 66 Pac. 
940. But where, by the terms of the first mortgage, as in this case, it 
is made optional with the mortgagee whether to make or refuse future 
advances, there is some diversity of décision on the question whether 
he will be protected beyond the sum which he shall hâve actually loan- 
ed or advanced at the date when a junior lien is placed of record. By 
the decided weight of authority, however, and we so hold, such future 
advances, although optional, are within the lien of the mortgage, and 
prior to that of a second mortgage, if they were made without actual 
notice of the second incumbrance, and the recording of a second mort- 
gage does not import notice to the first mortgagee. Ackerman v. Hun- 
sicker, 85 N. Y. 43, 39 Am. Rep. 621 ; Shirras v. Caig, 7 Cranch, 34, 3 
h. Ed. 260; Tapia v. Demartini, 77 Cal. 383, 19 Pac. 641, 11 Am. St. 
Rep. 288; Savings & L. Society v. Burnett, 106 Cal. 514, 39 Pac. 922; 
Davis V. Carlisle, 142 Fed. 106, 73 C. C. A. 330 ; Heintze v. Bentley, 34 
N. J. Eq. 562; Rowan v. Sharp's Rifle Mfg. Co., 29 Conn. 282; Mc- 
Daniels v. Colvin, 16 Vt. 300, 42 Am. Dec. 512; Frye v. Bank of II- 
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linois, 11 m. 367; Ripley v. Harris, 3 Biss. 199, Fed. Cas. No. 11,853; 
Anderson v. Iviston, 69 Minn. 82, 72 N. W. 52; Schmidt et al. v. 
Zahrndt, 148 Ind. 447, 452, 47 N. E. 335, and cases there cited. 

There is no proof in the record, and it is not claimed by the appel- 
lant, that the bank ever had actual notice of the mortgage to Watt. 
The record shows, moreover, that when the appellant purchased his 
mortgage he had actual knowledge of the first incumbrance. In view 
of thèse facts, and the law applicable thereto, we find no error in the 
decree of the court below. 

The decree is affirmed. 



McNEIIi y. McNBIL et al. 

(Circuit Court of Appeals, Ninth Circuit May 31, 1909.) 

No. 1,433. 

1. Abatement and Eevivax (I 71*)— Death op Défendant— Revivoe Againbt 

Administbatob. 

Rev. St. § 955 (U. S. Comp. St. 1901, p. 697), provides tliat the exécuter 
or administrator of a deceased party, If the cause of action survives, may 
prosecute or défend to final judgment, and If the executor or administrator 
neglects or refuses, after belng served v?lth scire facias, for 20 days to be- 
come a party, the court may render judgment as if he were a party. After 
the sustaining of a demurrer to a bill to set aside a divorce decree, with 
leave to amend, complainant elected to stand by her bill, after whlch de- 
fendant died. Held, that it was Improper, wlthout revivor, for the court, 
on suggestion of defendant's alleged surviving yrite, who had not previous- 
ly been a party to the proceeding, to render judgment of dismissal nunc 
pro tune as of the day following the expiration of the tlme allowed com- 
plainant to amend, and, eomplainant's prayer for appeal having been al- 
lowed, to direct service of citation on defendant's administrator and such 
alleged surviving wife. 

[Ed. Note. — For other cases, see Abatement and Eevlval, Dec. DIg. 
I 71.*] 

2. EsTOPPEL (§ 68*)— Parties— VoLTJNTABY Appeabance. 

Where dismissal of a suit to set aside a divorce decree was rendered at 
the request of the defendant's alleged surviving wife, she was estopped to 
deny that she was a party. 

[Ed. Note. — For other cases, see Estoppel, Dec. Dlg. § 68.*] 

3. Appeal and Debob (§■ 4*)— Irebqulaeities Reviewable— Mode of Rbview. 

Irregularity in treating the alleged surviving wife of the défendant in 
a suit to set aside a divorce decree as a quasi party could be corrected only 
on appeal. 

[Ed. Note. — ^Por other cases, see Appeal and Brror, Dec. Dig. § 4.*] 

4. Abatement and Revival (§ 88*)— Want dp Revivob— Estoppel, 

A person who proceeds in a suit and takes an order or decree thereln 
without revivor is estopped to object for want of revivor. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dlg. § 
512 ; Dec. Dig. § 88.*] 

6. Appeal and Ebeoe (§ 435*)'— Appeabance bt Administbatob— Revivor. 

Where an administrator appeared generally in the Circuit Court of Ap- 
peals without objectlng that he had not been properly jolned by bill of 
revivor, and argued and submitted the case on its merits, he thereby rati- 
fied the decree as if he were a party, and could not object for want of re- 

•For other cases see same toplo & 5 ndmebk in Dec. & Am. Digs. 1907 to date, & Rep'r Inde»» 
170 F.— 19 
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vlvor, but Bhould be formally Bubstltuted as a respondent in the appellate 
court 
[Ed. Note.^— For other cases, see Appeal and Brror, Dec. DIg. J 435.*] 

e. DiVOECE (§ 165*)— DEOEBE— ApPLIGAOnON TO VaCATE— LACHES. 

Where complalnant In a Suit to set aslde a divorce decree for fraud 
did net flle lier blll until 18 rûonths after discovering the decree and al- 
leged no facts to excuse or explaln the delay, injury from the delay would 
be presuxiiéd, to establish that claimant was guilty of lâches, especially 
where tbera was another wouiau claiming to be the wtfe of the défendant 
by vlrtue of the decree. 

[Ed. Note. — For other cases, see Divorce, Dec. Dig. § 165.*] 

7. Equiiy (§ 72*)— Lâches— Pbejudicial Délai- Pbesumptions. 

While only prejudicial delay wlU constitute lâches, yet préjudice need 
not alv^ays be afiSrmatively shown, but will be presumed, where the in- 
terests of innocent thlrd persons nilght be afitected by the delay, whlch in 
such cases claimant must satisfactorlly explaln or excuse. 

[iOd. Note.— For other cases, seé Equlty, Cent. Dig. §§ 207, 210-220, 225, 
226 ; Dec. Dig. § 72.*] 

■ Appèal from the Circuit Court ôf the United States, for the North- 
ern District of California. 
For opinion below, see 78 Fed. 834. 

Sullivan & Sullivan and Théo. J. Roche, for appellant. 
D, M. Delmas, Benj, K. Knight, Henry C. McPike, and Joseph H. 
Skirm, for appellees. 

Before GILBERT and ROSS. Circuit Judges, and VAN FLEET, 
District Judge. 

VAN FLEET, District Judge. This is a bill in equity to déclare 
void a certain decree of divorce obtained in a California state court and 
to enjoin its enforcement on account of actual fraud in its procurement. 
A demurrer to the bill was sustained, and the bill dismîssed. The com- 
plainant appéals. 

The appellees présent a motion to dismiss the appeal, which raises 
the question of the jurisdiction of the court to entertain it, and this 
motion will therefore be considered first. The motion grows out of the 
following facts: The demurrer (which was to an amended bill) was 
sustained January 11, 1897, with leave to the complainant to amend. 
Complainant elected to stand upon her bill, without amendment. The 
défendant died April 1, 1906. On July 5, 1906, after his death, on 
the motion of Louise R. McNeil, claiming to be his surviving wife, 
the court entered a decree of dismissal nunc pro tune as of January 
23, 1897, the day after the expiration of the time allowed to complain; 
ant to amend. On December 15, 1906, complainant presented her pé- 
tition for appeal, which was allowed on the same day. On December 
17, 1906, the court, upon suggestion by affidavit of the death of the 
défendant and the issuance of letters of administration upon his estate, 
ordered that the citation be addressed to ai.d served upon the adminis- 
trator Emd upon the said L<ouise R. McNeil, and the same was issued 
and served âccordingly. The administrator and the said Louise R. 
McNeil nbw join in a motion to dismiss the appeal on the ground that 
the suit became defective on the death of the défendant, that it was 

•For othar ouea see «ame toplc t S kxtmbek In Dec. Ib Am. Digs. 1907 to date, & Rep'r Indexes 
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never reyived in the Circuit Court, either by bill or upoii motion, and 
that neither the administrator nor the alleged surviving wife had ever 
been substituted as a défendant. 

We think the motion should not be granted. Under Rev. St. § 
953 (U.S. Comp. St. 1901, p. G97), the exécuter or administrator of 
a deceased party may, in case the cause of action survives, by law pros- 
ecute or défend the suit to final judgment. It is further provided that 
if the executor or administrator, after being served with a scire facias 
to appear, neglects or refuses for 20 days to become party to the suit, 
the court may render judgment as if he had become a party. The pro- 
ceedings in question were, therefore, unquestionably irregular. The 
administrator never became a party and was never served with scire 
facias to do so. The court, therefore, should not hâve rendered the 
judgment ; but it does not now lie in the mouth of Louise R. McNeil 
to object to A judgment made upon her request, and she cannot be heard 
to say that she was not a party, and, however irregular it may havé 
been to treat her as a quasi party, such irregularity could be corrected 
only upon appeal. Moreover, it is settled that a person who proceeds 
in a suit, and takes an order or decree therein without revivor, is es- 
topped to object for want of revivor. 

The administrator appeared generally in this court on this appeal, 
and, without making any objection, argued and submitted the case on 
the merits. He has therefore ratifîed and adopted the decree, as if 
he had been a party to it, and is therefore in no better position than 
Mrs. McNeil, with whom he joined in the motion. He should, how- 
ever, be formally substituted as respondent in this court, and, as appel- 
lant has moved for such a substitution, it may be done accordingly. 

As to the merits : The bill allèges that through certain f rauds of 
the défendant (the husband) a decree of absolute divorce was rendered 
against the wife (complainant and appellant hère) without her knowl- 
edge, and without any opportunity to her to défend. She allèges that 
she first learned of the decree about 20 months after its rendition; but 
the original bill was not filed until 18 months after such discovery. 
The court sustained a demurrer to the original bill on the ground of 
lâches, and gave to complainant leave to amend. Seven months aft- 
erwards the complainant filed an amended bill. Neither in the amend- 
ed bill nor in the original bill was any explanation offered of the delay 
in bringing the suit, nor any excuse suggested for that delay. A de- 
murrer to the amended bill was sustained on the same ground; the 
court remarking that, although a delay of 18 months does not always 
necessarily constitute lâches yet under the circumstances of the case 
it might amount to lâches, and at least called for explanation. On sus- 
taining the demurrer the court gave the complainant another oppor- 
tunity to amend, but she did not avail herself of it. 

It is contended by appellant that no delay short of the period fixed 
by the analogous statute of limitations can constitute lâches, unless it 
affirmatively appears that the delay has prejudiced the défendant. 
We do not so understand the law. It is true that it is only prejudicial 
delay which constitutes lâches ; but it does not follow that such préj- 
udice must always be affirmatively shown. At least in some cases any 
unnecessary delay is presumed to hâve caused injury; and it is in- 
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cumbent upon the complainant to make a satisfactory showing or ex- 
cuse for the delay. Siich, for example, is the rule where the inter- 
ests of innocent third persons might be affected by the delay ; and we 
think that cases of divorce are of that character. The safety of So- 
ciety imperatively demands that one who seeks to overthrow an appar- 
ently valid decree of divorce should proceed with the utmost prompt- 
ness upon discovery of the f acts claimed to show its invalidity. It must 
be apprehëndéd that a man who has secured a decree of divorce, 
valid on its face, may endeavor to marry again, thus entangling some 
innocent woman in most intolérable difficulties, should the divorce be 
afterwards annulled. In such a case, one who seeks the aid of equity 
should, in limine, make it appear that she has proceeded in good faith 
and with reasonable diligence. 

As we bave said, this bill does not even attempt to suggest any rea- 
son, much less any excuse, for this failvire to proceed promptly; and, 
in fact, there is now before the court a woman claiming to be the sur- 
viving Wifé of the deceased défendant. Moreover, the allégations of 
the bill àt least make tlie good faith of the complainant questionable ; 
and her counsel, though challenged to do so, hâve ndt enlightened the 
court as to any substantial benefit to her to resuit from a decree in her 
favori " Thèse considérations are fbrtified by her extrême dilatoriness 
in the prosecution of this suit since it was commenced, and her inex- 
cusable unwillingness to explain the delay in beginning the suit, though 
she has been afforded several opportunities to do so, We think the 
démurrer was properly sustained. • 

F. E. Morgan, as spécial administrator of the estatè of James Mc- 
Neil, deceased, is substituted as appellee herein in the place and stead 
of said James McNeil, deceased. The motion to dismiss the appeal is 
denied. The decree dismissing the bill is affirmed. 



OMAHA COOPERAGB CO. V. AHMOUB & CO. 
■(Circuit Court of Appeals, Blghth Circuit. AprU 26, 1909.) 

No. 2,804. 

Sales (§ 52*) — Evidence of Agreement— Peesumption from Réduction to 
Writing. 

Plalntiff clalined to hâve a paroi contract to furnlsh ail the cooperage 
requlred at defeudant's packlng plant for one year, the priées to be subject 
to adjustment betwéen the parties at intervais of about two months, and 
sued for ifs breach. The only testlmony as to such contract was that of 
plaintifC's président who testlfied that at an interview with défendants 
purchaslng agent the latter said he wished a contract for a year or long- 
er ; that wltness then prepared a written contract "in pursuance of the 
understandlng" between them, whlch was slgned by-the parties and pro- 
vlded for the supplying of cooperage for a term of about two months at 
priées thereln stated. Shortly before such contract expired another was 
made and slgned for two months longer, after whlch défendant made no 
further purchases from plalntiff. Beld, that the rlghts of the parties 
were measured by the written contracta, whlch, in the absence of fraud 
or mistake, must be presumed to embody the agreement of the parties in 
full; that the testlmony dld not in any event establish any further blnd- 

•For other cases ïe« Baaae toplc & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexeo 
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ing agreement betvveen them, because it did not show that plaintiff as- 
seuted thereto and did show that any future sales were subject to fur- 
tber agreement as to priées. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 52.*] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

C. J. Smyth and E. P. Smith, for plaintiff in error. 

T. J. Mahoney (J. A. C. Kennedy, on the brief), for défendant in 
error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

RINER, District Judge. This action, brought in the district court 
of Douglas county, Neb., on the 16th day of December, 1905, was re- 
moved to the Circuit Court of the United States for the District of 
Nebraska by the défendant. The parties are hère arranged as they 
were in the Circuit Court; the plaintifï in error being the plaintiff 
in that court and the défendant in error being the défendant in that 
court, and for convenience will be hereafter referred to as "plaintiff" 
and "défendant," respectively. 

The plaintiff, in its pétition, allèges that on or about the lOth of 
September, 1904, plaintiff and défendant entered into an oral agree- 
ment, by the terms of which the défendant sold to the plaintiff, and 
the plaintiff purchased from the défendant, ail the cooperage stock 
and material then on hand and owned by the défendant in the cooper- 
age department of its packing house plant in the city of Omaha, pay- 
ing therefor about $500 above the full and reasonable market value, 
and at the same time, and as a part of the same transaction, défendant 
agreed to discontinue and go out of the business of manufacturing 
cooperage at its packing house in South Omaha, and agreed to pur- 
chase from the plaintiff, and the plaintiff agreed to manufacture for 
the défendant, ail the slack cooperage, including slack tierces and 
produce barrels, used by the défendant in its packing house at South 
Omaha, for a period of at least one year; that the amount of cooper- 
age to be so purchased by the défendant from the plaintiff should be 
about 100,000 packages; that the cooperage should be manufactured 
and delivered by the plaintiff to the défendant at the prevailing market 
price of cooperage material in the city of Omaha from time to time 
during the year, plus the usual, customary, and prevailing cost of 
manufacturing the same by hand in the city of Omaha, and in addi- 
tion thereto 10 per cent, of such total cost, which, it is alleged, was 
agreed upon as profits over and above the cost of manufacturing, to 
be paid by the défendant to the plaintiff as the price of the cooperage. 
It is further alleged in the pétition that by the terms of the contract 
the price to be paid for the cooperage should be revised by the parties 
at periods of about 60 days intervening, and, if it was then found that 
the price of material or labor had advanced or declined, the price 
which the défendant should pay to the plaintiff for cooperage for the 
60 days thereafter should be advanced or declined accordingly, pro- 

•For other oases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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vided the advance or décline of labqr and material affected the price 
theti prevailing at least one cent per barrel. 

The défendant answered, admitting that it sold certain cooperage 
material to the plaintiff in September, 1904; that this nlaterial was 
ail settled fpr between the parties. It denied that défendant ever en- 
tered into any contract for the purchase of cooperage from the plain- 
tiff, except the cooperage provided for in the two written contracts, 
set ont in its answer, dated, respectively, September 14, 1904, and 
October 35, 1904, as follows: 

"Soutb Omaha, Neb., Sept. 14th, 1904. 
"Jno. N. Duke, P. A., Armour & Company, 

"South Omaha, Nebr. In Duplicate. 

"Dear Sir:.We submtt the following proposition for furnishing you with 
slack cooperage from tbis day to November Ist, delivered at your plant In 
South Omaha in car loads, from time to time, as required by you: 

Sugar barreîs, 6 hoops, 2 heads, No. 2 stock 34 

Provisions barrels, 6 hoops, 1 head, No. 2 stock 28^^ 

Glue barrels, 8 hoops, 2 heads, mil! run stock 42 

Stéarine tierces, 8 hoops, 2 heads, " " 5T 

Stéarine tierces, 10 " 2 " " " 60 

"If the above meets your approval, please sign your name under the word 
'Accepted,' on one of the sheets and return to us, and that will be the con- 
tract between us. 

"Yours truly, Omaha Cooperage Company, 

"M. D. Welch, Manager. 
"Accepted: 

"Armour & Co., J. N. Duke." 

"South Omaha, Neb., Oct. 25th, 1904. 
"Armour & Company, 

"South Omaha, Neb. In Duplicate. 

"Gentlemen: Referrlng to my Interview yesterday with your purchaslng 
agent, Mr. Davis, it is agreed between us that we are to furnish you ail the 
slack cooperage you may require for usé at your plant in South Omaha from 
Nov. Ist, prox., to Jan. Ist, 1905, at the following priées delivered at our 
plant: 

Sugar barrels, 6 hoops, 2 heads, No. 2 stock .34c t31 

Provision barrels, 6 hoops, 1 head, No. 2 stock 2SV2C t27 

Glue barrels, 8 hoops, 2 heads, M. R. stock 42c JSQ^ 

Stéarine tierces, 8 hoops, 2 heads, M. R. stock .57 t55% 

Stéarine tierces, 10 hoops, 2 heads, M. R. stock .60c t59% 

"Delivery subject to Ares, strikes, aa d car supplyi 
"Your acceptance hereon to be the contract between us. 

"Yours truly, Omaha Cooperage Company, 

"M. D. Welch, Manager. 
"Accepted: 

"Armour & Co., J. A. Davis." 

The testimony of Mr. Welch, manager for the plaintiff, the only 
witness who testified for the plaintiff, shows that on the lOth of Sep- 
tember, 1904, he had a conversation with Mr. Duke, the purchasing 
agent for the défendant, relative to the purchase by the plaintiff of 
defendant's cooperage material then on hand and the purchase by 
. the défendant from the plaintiff of a supply of manlif actured cooper- 
age. His testimony shbws that the material purchased from the de- 
fendant by the plaintiff could not ail be used, for the reason that some 
of it was defective; that after some negotiations the parties agreed 
upon a price, and the material was settled for — his statement being: 
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"We made a settlement with the défendant on the subject of diserepancy in 
the stock, and they paid us the amount agreed upon in thiat settlement." 

He further testified that on the lOth of September, 1904, the date 
of the alleged oral agreement, he had a conversation with Mr. Dtike, 
in which they discussed the subject of supplying the défendant with 
slack cooperage, that the défendant was to buy and the plaintiflf to 
sell, how long the contract was to be in effect, the manner of delivery 
of the goods, and the price to be paid. After this interview, and on 
September 14, 1904, Mr. Welch prepared in duplicate the contract 
first above referred to, bearing that date. He further testified that 
in October he had another conversation with Mr. Duke and Mr. Davis 
(Mr. Davis having succeeded Mr. Duke as the purchasing agent for 
the défendant) ; that subséquent to the conversation with Mr. Duke 
and Mr. Davis, and on the 25th of October, 1904, he prepared in dup- 
licate the second of the contracts above referred to. 

It will be noticed that the words "and car supply," in the contract 
as originally prepared, were struck out by drawing a line through 
them. The witness explains that, after he had sent this paper to the 
défendant for its signature, the défendant objected to having thèse 
words in the contract, and that they were struck out for that reason ; 
that he then received the contract from the défendant bearing its ac- 
ceptance. The testimony shows that after the Ist of January, 1905, 
the défendant ceased to purchase cooperage from the plaintiff, and 
this is the only breach of contract complained of. 

The plaintiff contends that the oral agreement of September was a 
continuing contract for the period of one year, or, as alleged in the 
pétition, for a period of at least one year, and bases its contention upon 
the testimony of Mr. Welch to the efïect that Mr. Duke, in the conver- 
sation had with him prior to the first written contract, said, "I want 
a contract with you for a year;" that thereupon the witness inquired 
as to the quantity of cooperage that v/ould be used in a year by the 
défendant; that Mr. Duke gave as an estimate of the quantity 100,000 
packages ; and that then they proceeded to discuss the price. He then 
testified that at the close of the interview: 

"I asked him (referring to Mr. Duke) how long he wanted a contract for, 
and he replled: 'For one year or over. We will always want to buy cooperage 
from you.' " 

On cross-examination he testified that, at the close of the discussion 
or interview with Mr. Duke, he said to Mr. Duke that he would 
go back to his office and write up a mémorandum on the question of 
priées, and: 

"I went back and wrote up in duplicate the paper, Exhibit A (referring to 
the first contract). That was in pursuanee of the understanding between my- 
self and Mr. Duke, which we reached at the interview I hâve mentioned. I 
sent them over to Mr. Duke, and afterward received one o£ them back bear- 
ing his signature." 

He further testified on cross-examination in relation to his inter- 
view with Mr. Duke and Mr. Davis, in which something was said 
about the sliding scale of priées, as follows : 

"That conversation ended with the understanding that I would go to my 
office and prépare an agreement which would be in aecordance with what we 
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liad been discussing, and in pursuance of that understanding I did prépare 
Exhlblt B in duplicate (referring to the second coutract), I then brouglit it 
back. to Armour & Co., wbere it was signed by Mr. Davis." , , 

At the conclusion of the évidence the court directed a verdict for 
the défendant, and this action of the court is assigned for error. 

The contract for the purchase of material by the plaintiff f rom the 
défendant, whatever it was, was allpwed to rest in paroi. The parties 
acted upon it, and the material was settled and paid for. But, when 
it came to the cooperage to be furnished by the plaintiff to the de- 
fendant, Mr.. Welch, manager for the plaintiff, insisted upon the 
agreement being in writing, and he prepared the first contract, as he 
testified, "in pursuance of the understanding between myself and Mr. 
Duke, which we reached at the interview I baye mentioned," and the 
second one, "in accordance with what we had been discussing." Coun- 
sel for the plaintiff, in their brief , say : 

"AU other terms aud conditions of the , contract were deflnite, certain, and 
would remain unclianged during ttie year. The price alone might fluctuate. 
The price which Armour & Co. was to pay might change many times during 
the year. That was a matter to be adjusted between the parties f rom time to 
time. The contract itself contemplated subséquent negotiations and adjust- 
ments of this one élément of the contract. In other words, the contract of 
September lOth, while complète withln Itself, contemplated future conférences, 
negotiations, and agreoments between the parties as to the priées that were 
from time to time to be paid." 

The trouble with this suggestion is that the priées were not based 
on anything ascertained or ascertainable without the consent or agree- 
ment of both parties. It contemplated, as counsel say, "future con- 
férences, negotiations, and agreements." It is not contended that the 
fluctuations in- the cost of material or labor were subject to such ac- 
curate ascertainment as to avoid the necessity of further negotiations. 
Neither party was bound to accept the price proposed by the other, no 
matter how reasonable it was, and until an agreement was reached as 
to priées, clearly, there could be no contract. 

An examination of Mr. Welch's testimony discloses no promise 
whatever made by him to furnish ail the cooperage the défendant re- 
quired for the period of a year, or for any other specified time, except 
as fixed by the written contracts of September 14th and October 25th. 
He does testify that at the first interview with Mr. Duke, Mr. Duke 
said: "I want to buy as cheap as I can. I want a contract with you 
for a year" — and that at the close of the interview he again asked Mr. 
Duke how long he wanted a contract for, and Mr. Duke replied : "For 
one year or over. We will always want to buy cooperage from you." 
But to this statement by Mr. Duke Mr. Welch made no response what- 
soever, except he stated that he would go to his office and prépare the 
mémorandum. He made no promises, either to enter into a contract 
for a year or to furnish the cooperage required by the défendant for 
that length of time ; hence it appears by his own testimony that there 
was lacking the one thing essential to a completed contract of this 
character, viz., mutuality of obligation. His acts also are inconsistent 
with the idea that the parties understood that there was a contract 
between them, on the one hand to furnish, and on the other to receive 
and pay for, ail of the cooperage required by the défendant for a year. 
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He testifîed that in pursuance of the iinderstanding between the par- 
ties he prepared the two contracts in writing set out in the record. 
And he was careful to add at the close of each : "Your acceptance 
hereon to be the contract between us." 

There is no proof of fraud, accident, or mistake, and we think it 
must be conclusively presumed that the whole engagement of the 
parties and the extent and manner of their undertaking was contained 
in, thèse two written contracts. The case cornes within the rule an- 
nounced in Union SeUing Co. v. Jones, 128 Fed. 672, 63 C. C. A. 224, 
and cases there cited. In that case this court, speaking by Judge 
Van Devanter, said: 

"Wliere, wltliout fraud, accident, or mistake, the written contract purports 
to be a mémorial of tlie transaction, It supersedes ail prior représentations, 
proposais, and negotiations, and is conclusive évidence tliat it embodies such 
of thèse as were ultimately intended to become parts of the agreement, and 
that ail others were rejeeted as uot expressing the final intention of the par- 
ties." 

And in Thompson v. Libby, 34 Minn. 374, 26 N. W. 1, where Judge 
Mitchell, speaking for the court, said : 

"The only criterion of the completeness of the written contract as a full ex- 
pression of the agreement of the parties is the writing itself. If it imports on 
its face to be a complète expression of the whole agreement — that is, contains 
such language as imports a complète légal obligation — it is to be presumed that 
the parties liave introduced into it every material item and term ; and paroi 
évidence cannot be admitted to add another term to the agreement, although 
the writing contains nothing on the particular one to which the paroi évidence 
is directed." 

The rule is again clearly expressed by Judge Sanborn, in the case 
of New York Life Insurance Co. v. McMaster, 87 Ped. 63, 30 C. C. 
A. 532, as follows : 

"No représentation, promise, or agreement made, or opinion expressed, in 
the previous paroi negotiations as to the terms or légal effect of the resuitiug 
written agreement, can be permitted to prevail, either at law or in equity, over 
the plain provisions and just interprétation of the contract, in the absence of 
some artifice or fraud which coneealed its ternis." 

We do not deem it necessary to review the authorities upor this 
proposition more at length. They are many and unifôrm to the effect 
that the writing must be held to embody the entire contract obligation 
of the parties. It is true that surrounding circumstances may be con- 
sidered in some cases where there is uncertainty or ambiguity in the 
terms of the contract; but, as said by Judge Van Devanter, in Union 
SeUing Co. v. Jones : 

"It does not inelude the prior représentations, proposais, and negotiations o" 
a promissory character leading up to, and superseded by, the written agree- 
ment." 

When thèse written contracts were entered into, no référence what- 
ever was made in them to any oral agreement, and, as there was noth- 
ing doubtful or uncertain in their terms, we think the judgment of the 
Circuit Court was right, and it is affirmed. 
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STERNBERG MFG. CO. v. MILLER, DU BRUL & PETBRS MFG. CO. 

(Circuit Court of Appeals, Elghth Circuit. May 8, 1909.) 

No. 2,816. 

1. LlIÎEL AND SLANDEB (§ 71*)— ACTIONS— DEFENSES. 

It is no défense to an action for libel that plaintlff had previously Ilbeled 
défendant. 

[Ed. Note.— For other cases, see Libel and Slander, Cent. Dig. § 173; 
Dec. Dig. § 71.*] 

2. Libel and Si,andee(§ 9*)— Actionable Woeds— Wobds Imputing Illégal 

CoNDUcT op Business. 

An article published by défendant, In -which plaintlff was charged with 
belng a "trust" and with wrongfully condueting its business, by falsely 
claimlng to hâve valld patents protecting an article of Its manufacture 
and attempting to monopolize the business by resortlng to tlie courts for 
Injunctlons against its conipetitors, was Ubelous per se, and in ai» action 
based thereou it was not necessary to allège spécial damages. 

(Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 86 ; Dec. 
Dig. § O.*] 

3. LiBBL AND SLANDEB (§ 124*)— ACTIONS— INSTRUCTIONS. 

In an action for libel, where the publication by défendant of the article 
çomplalned of was not denled, and it was Ubelous on its face, dt was not 
error to refuse an instruction which in effect submitted the question 
whether or not it was Ubelous to the Jury. 

[Ed. Note. — For other cases, see Libel and Slander, Ctent. Dig. § 360; 
Dec. Dig. S 124.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

W. J. Robèrts and Louis Block, for plaintifï in error. 
William C. Howell (Hervey S. Knight, on the brief), for défend- 
ant in error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

ADAMS, Circuit Judge. This was an action to recover damages 
for the publication of an alleged libelous article. The plaintifï, the 
Miller, Du Brul & Peters Manufacturing Company, a competitor of 
the défendant in the business of manufacturing and selhng cigar 
molds, claimed in its amended and substituted complaint, upon which 
the cause went to trial, that the défendant published of and concern- 
ing plaintiff's business and its method of condueting it two certain 
defamatory articles, which formed the occasion for two separate 
counts in the complaint. The verdict and judgment in favor of plain- 
tifï being gênerai, only one of thèse articles will be specifically con- 
sidered. It is as follows: 

"Please Hang Up. 

"Important Notice. 

"Please Read. 

"A récent threatenlng circular sent out to the cigar makers of the country 
by the Miller, Du Brul & Peters Manufacturing Company Is a reniarkable 
document. A valld patent secures an inventor a monopoly for seventeen years. 

*Far otber cases see same topic & § numbeb in Bec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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For that time a valid patent Is better than a trust, because it is lawf ul. The 
gentlemen composlng said company clalm In their circular that beginuing 
thlrty years ago they hâve taken ont 149 patents, but they don't state how 
many of the 149 are now alive. A patent issued 30 years ago has been dead 
for 13 years. We made the same style of molds ten years ago that we are 
making to-day. Why do they resort to lawsults at this late day? The answer 
Is easy. Simply because thelr patents are no longer a protection. Congress 
glves an inventer a monopoly for seventeen years. But only in return for his 
promise to let the public hâve free use of his invention at the end of that tinie. 
Another trust. The Miller, Du Brul & Peters Manufacturîng Company has no 
llve valid patent to-day, and it does not want to keep its promise made to the 
people through Congress over 17 years ago. It has no lawful monopoly, and 
so it Is now hungry to be a trust. After a 'live and let llve' oareer of thirty 
years, it now proposes to klll ofC compétition by using the courts as a club. It 
wants to use injunctions and in this way gain the power of a trust. The cigar 
makers know the class of people who resort to injunctions. The trust will 
push the prlce ttway up and force you to pay It. No Injunction wlU be issued 
against us. We hâve made the best cigar mold on the market for years, hâve 
infringed no patent, and won't be blufCed eut of business. We are in business 
to stay, alid will flght any suit brought against us. And we wIU protect ail 
users of our molds. We hâve employed the best talent to protect us and to 
save the public f rom the f orming of this trust, and we propose to see that 
Messrs. Miller, Du Brul & Peters keep the promise they made to the people 
at the time their patents were granted. To our customers we say: Stand pat. 
Don't worry*. Send ail tUreatenlng notices you receive, to us, and we will put 
them to good use. The Sternberg Mfg. Co., 1702-1712 W. Locust St., Daven- 
port, lowa, U. S. A." 

The défendant in its answer admits the publication of the article, 
but avers that it was published to counteract the effect of two cer- 
tain articles published by plaintiff, representing itself to be the 
sole owner of ail patents for making cigar molds known as the "ver- 
tical top," alleging that it had brought a line of suits against ail man- 
ufacturers of that particular mold and warning ail persons against 
infringement. The two articles so alleged to hâve been published by 
plaintiflf contained much laudation and pufïing of the value of its pat- 
ents and of its manufactured product, strong assertion of exclusive 
right to manufacture the vertical top mold, and a precautionary warn- 
ing of danger to ail who should attempt to infringe its rights. The 
foregoing facts are pleaded by défendant in a double aspect: First, 
as ? justification of the publication complained of by plaintiflF; and, 
second, by way of mitigation of damages. 

No question of law is preserved for our considération concerning 
the efïect of the articles published by plaintiflf in mitigation of dam- 
ages, and we refrain from further référence to that aspect of the 
défense. The présent writ of error challenges the judgment for sev- 
eral reasons which willbe soon considered, but chiefly because of the 
contention that the article published by défendant was not Hbelous 
per se, and because there was no allégation or proof of spécial dam- 
ages such as would hâve been necessary if it were not so Hbelous. The 
trial court charged the jury in part as follows: 

"Défendant was w'rong whén it said that Du Brul Company had no llve, 
Valid patents, because Du Brul Company had live, valid patents relating tO' 
the manufacture of cigars." 

To'this an exception wâs duly saved by défendant. The court also 
told the jury in efifect that if plaintiflf had therètofore published ar- 
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ticles offensive to the défendant, while the latter had the right to issue 
circdars fàirly refuting the offensive matter, it did not hâve the right 
by way çf cbunteracting the effect of the offensive articles to libel 
the plaintiff; that if plaintiff libeled the défendant, the defendant's 
remedy was an action at law, rather than a hbelous retort. To this 
last feature the défendant also saved due exception. Thèse two were 
the only exceptions to the charge, and they, in our opinion, were not 
well taken. The charge first referred to appears to hâve been well 
warranted by the facts, and, even if it were not, it is not apparent how 
it could préjudice defendant's rights on the only material issue of the 
case. The charge that défendant could not libel the plaintiff in retali- 
ation for its offenses was clearly right. One can no more take the law 
into his own hand, and counteract the effect of one libel with another, 
than he can take satisfaction for a past physical assault by administer- 
ing one to the assailant. 

The défendant requested the court to instruct the jury to find a 
verdict in its favor on the ground that the published article was not 
libelous per se and that there was no allégation or proof of spécial 
damages. The article by direct averment and by necessary and in- 
évitable implication accused the plaintiff of being a trust, with ail 
the opprobrium that term implies, and thereby of violating the laws 
of the United States in so far as interstate business was concerned, 
as well as the laws of the state of lowa, where both parties did busi- 
ness. Act July 1, 1890, c. 647, 26 Stat. 209 (U. S. Gomp. St. 1901, 
p.. 3200) Code lowa 1897, §§ 5060, 6062. It also accused the plain- 
tiff of falsely pretending to be the pwner of valid and subsisting pat- 
ents entitling it to monopolize the manufacture of a certain kind of 
cig^r inolds, of misusing and deceiving the courts in order to secure 
unwarranted protection to its business, ofpreventing compétition, and 
raising the price of manufactured articles to the consumer. 

Analysis or discussion of this article cannot make its meaning more 
certain than is plainly disclosed by the language employed. It charges 
the défendant with committing an offense punishable both by the laws 
of the United States and of the state of lowa. Its référence to plain- 
tiff's business of manufacturing and; dealing in cigar moms is unde- 
niable. It contains a distinct and emphatic charge of wrongful and 
improper conduct of that business. It is a charge, too, of that pecu- 
Har misconduçt whiçh ijaturally and directly bringg down upon the 
offender's business the disapprobation of the public rand-necessarily 
entails: injurions conséquences. It is, therefore, aceording to well- 
recognized law, actionable per se. Morawetz on Private Corpora- 
tions, § 3fî8; Victor Safe & Lock Go. v. Deright, 77 G. G. A. 437, 
147 Fed. 211 ; Ohio & M. Ry. Go. v. Press Pub. Go, (G. G.) 48 Fed. 
206; Trenton Mutual -Life and Fire Ins. Go. V; Perrine, 23 N. J. 
Law, 402, 67 Am. Dec. 400 j Boogher v. Life Association of America, 
75 Mo. 319, 322, 42 Am. Rep. 413. Being so actionable, damages 
ensued as. a necessary conséquence ; and it was not necessary to plead 
spécial damages to constitute a cause of action. Newell on Slander 
& Libel (2d Ed.) p. 181; Townshendon glander and Libel, § 146 
et seq. ; Victor Safe & Lock Go. V. Deright, supra. 
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It is next contended that the trial court erred in refusing to give 
to the jury the foUowing instruction requested by the défendant : 

"The défendant had the right or privilège to défend itself against the charge 
made by the Miller, Du Brul & Peters Manufacturing Company that It was 
infringing the patent for an improvement in cigar molds alleged In the patent 
infringement suit ; said charge having been made In the paper flled by the 
Miller, Du Brul & Peters Mfg. Co. In the United States Circuit Court, the warn- 
ing ijublished in the ïobacco Leaf newspaper, and the circular that has been 
offered in évidence. It had the right to do so by an answer flled In court and 
by a counter circular. The only llmit upon the defendant's right to issue a 
circular in self-defense was that it must not injure the Miller, Du Brul & 
Peters Manufacturing Company in respect to its business, so far as the issue 
in this case is coneemed. Défendant had a right to consider the effect of 
plaintifC's acts upon its business, and so long as it did not injure the plaintifC 
in its business, and only protected its own, the plaintifC had no cause for com- 
plaint. If the jury flnds that the circular issued by the défendant, of which 
complaint is made, did not directly and necessarily injure the plaintifC in its 
business as the manufacturer and seller of its own products, and only preserv- 
ed to défendant its business and customers, then your verdict must be for the 
défendant." 

We think the court committed ho error in refusing to give this in- 
struction. In view of defendant's claim, asserted in its pleading and 
proof, that it was justified in pubHshing the article complained of in 
order to counteract the alleged injurious effect of plaintiff's prior 
publications, the first part of the instruction was at least misleading. 
The jury might well hâve regarded it as a déclaration that the de- 
fendant's libel was justifiable in view of plaintifï's prior wrong. As 
already seen this is not the law. The latter part of the instruction 
was also faulty. It déclares that: 

"So long as it [the libelous article] did not injure the plaintifC in its busi- 
ness, and only protected its own, the plaintifC had no cause for complaint." 

This not only contains the insidious suggestion that défendant might 
protect its own business by a counter libel, but it ignores the fact that 
the article was libelous as a matter of law, and seeks to submit to 
the jury the légal question which the court of its own motion might 
well hâve disposed of peremptorily. 

There are some other assignments of error predicated upon the 
admission of évidence and the refusai to further charge the jury as 
requested by the défendant; but as counsel for the défendant hâve 
not deemed them worthy of considération in their "propositions of 
fact and law," and as they, in our opinion, are necessarily ruled by 
the views we hâve expressed concerning the character of the article 
complained of, we do not deem it necessary to take them up for spé- 
cial considération. We hâve, however, sufficiently considered them to 
assure ourselves that no prejudicial error was committed against the 
défendant. 

The judgment must be afifirmed; and it is so ordered. 
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,''■ ' WOODBURT V. UNITED STATES. 

<CIrcult Court of Appeals,, Eighth Circuit May 8, 1909.) 

,'',,;■';.■„,:,/ ■ ;No. 2,T98. ' 

Indians (§ 18*) — liANDS — Death Befoee TniB roR Ai,lotments— Pbbmatube 
AtïLicATioN AND Sélection, ' 

Àii Indian eiititled to an allotmént o( land on the Wbite Barth reâerva- 
'Wn In Minnesota ùnider the Steénetson art (Aet April 28, 1904, c. 1785, 33 
' Stat. 539 [U. S. Comp. St. Supp.' 1907, p. 579]), providlng for alldtments to 
. aiï Chippewà Indians residîng oh tbe réSeryation, wlio left wlth the agent 
. hls sélection and application fol: an allotmetit before the prelimlnary work 
'' '' njBcessary to détermine thé si^e df tbe allotments was cdtnpleted a.nd no- 
, / tlcé given that applications might be flled in accordance wlth the instruc- 
' ' I tionfe and practice of the dëpàrtment, but who dled before sUch notice was 
' glyén, acqulréd no Vésted rlght In the land selected which could pass to his 
beirs or légal représentatives, bis rigbt being in tbe nature Of a float which 
' wàs termlnated by hls déath before the tlme when in the orderly admin- 
istration of the act be could lawfully make hls application and sélection. 
• {Ed, Note.— For other cases, eee Indians, Dçc. DIg. § 18.*] 

Appeàl from the Circuit Court of the United States for the District 
of Mirlnesota. 

Harvey S. Clapp (C, B. Miller, on, the brief), for appellant. 
Chï^rles C. Houpt, f o^ the United States. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. . 

AMIDON, District Judge. . The çomplainant hère and below claims 
thât she has been unlawfully denied an allotmént of land on the White 
Earth Indian réservation, and brings this suit under the act of Feb- 
ruary 6, 1901, c. 217, 31 Stat. 760, to havfi her right èstablished and 
enforced. The fàcts.out of which the controversy arisék are as fol- 
.lows: ■ ' , , ' . ' ' 

By treaty With the Chippewà Indians, bearing date Match 19, 1867 
(16 Stat. 719), the White Earth Indian réservation was set apart for 
their exclusive occupajicy, and provision was also made that, when- 
ever any mertiber of the tribe should hâve 10 acres of land under cul- 
tivation, he should be entitled to a certificate granting to him the 40 
acres of which the tract under cultivatiôn was a part; and that, for 
each additiotiàl 10 acres so cultivàted, an additional tract of 40 acres 
should. be' grànted until he should hâve rëçeived in ail 160 acres. Jan- 
uàry 14,'l8$i9, a statute was passèd côriimonly known as the "Nelëon 
Act" (25 Stàt '642, c. 24), providing.fôr the allotmént of lands of the 
White Earth réservation to the Chippewà Indians in séveralty. Every 
head of a family was to receive 160 acres. Others were to receive 
various quantities, eithef 40 or 80 acres. Under thé treaty and this 
statute, title to numerous tracts was acquired. April 28, 1904, an act 
was passed commonly known as the "Steenerson Act" (33 Stat. 539, 
c. 1785 [U. S. Comp. St. Supp. 1907, p. 579]), which authorized the 
Président to allot 160 acres of land to each Chippewà Indian residing 
on the White Earth réservation. It directed that, where any allot- 

•For other cases see same topic & | humbbb ta Dec. & Am. Digs. 1907 to date, ^ Rep'r Indexes 
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ment of less than 160 acres had theretofore been made, the allottee 
should be allowed to take an additional allotment, which, together with 
the land already allotted, should not exceed 160 acres. It was further 
provided "that if there is not sufficient land in said White Earth di- 
minished réservation subject to allotment, each Indian entitled to al- 
lotment under the provisions of this act, shall receive a pro rata allot- 
ment." The Président w^as authorized to make needf ul rules and régu- 
lations for the just exécution of the act. 

It is manifest that, for the making of allotments under the Steener- 
son act, considérable preliminary work was required. It was necessary 
for the agent first to ascertain the number of Indians entitled to its 
benefits, and then to compute the amount of unappropriated lands re- 
maining on the réservation, and learn whether there was sufficient to 
make full allotments, or whether the land would need to be divided pro 
rata. Under date of June 7, 1904, the Secretary of the Interior gave 
direction to the Indian agent in charge of the White Earth réservation 
to proceed with the work of making allotments under the statute. In 
his letter of instructions he specified several bands of Indians residing, 
some of them on the réservation, and some of them in other parts of 
the State, who would be entitled to allotments, and directed that no 
member should receive an allotment unless he removed to, and took 
up his actual résidence upon, thé réservation. Under the previous 
statutes, rolls of the members of the tribe had already been made, and 
it was supposed that from thèse rolls it would be possible, in the main, 
for the agent to ascertain the Indians who were entitled to share in the 
benefits of the act. The direction contained also the following spécifie 
rule for the guidance of the agent : 

"But In making thèse additional allotments, the usual rule and practice of 
this office must be oliserved, naraely, the Indian must be In being at the time 
the allotment is made or assigned to hlm ; in other words, no allotment can 
be made to a dead Indian." 

The instructions further stated : 

"It will be necessary for you to flrst détermine so far as you can, by 
computation, whether there will be land enough on the diminlshed reservtH 
tion to give each Indian entitled thereto an allotment of 160 acres." 

Directions were then given for the making up of separate rolls for 
the additional allotments, and the letter closed with the following lan- 
guage : 

"Should you need additional instructions upon any feature of the work, 
you should make request for the same." 

The agent promptly entered upon the preliminary work necessary 
for carrying out the instructions. Within a few days, however, June 
27, 1904, he received a letter from the Indian Department stating that 
the Otter Tail band of the Chippewa Indians had made a claim of 
right to allotments under the Steenerson act, and the agent was direct- 
ed to submit the question of their right to a council of the Chippewa 
Indians. This he did, and reported the resuit, when the whole subject 
was referred to the Attorney General for his advice. In November or 
December following, this matter was settled by the department, and 
the agent then renewed the work of preparing the rolls and Computing 
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the lands'îor the exécution of the act. During ail this time it is mani- 
fest that no application could be entertained from any member of the 
tribe for liis sélection of any spécifie tract, for two reasons : (1) Such 
a practice would hâve given the applicant an unjust advântage over 
the other members of the tribe, and would hâve been contrary to the 
established custom of the departrnent in such cases. (3) Until the 
rights of the Otter Tail Bând were determined, neither the number of 
Indians who were entitled to pârficipate in the allotment, nor the 
amount of the, individual allotmetits, could be known. 

Turning now to the facts upon which the complainant bases her 
rîght, Joseph Woodbury, her husbarid,. was a Chippewa Indian, and, 
while living, possessed the qualifications of an allottee on the White 
Ëarth réservation. On August 20, 1904, he presented to the agent in 
charge of the réservation, in writing, a, sélection oi a spécifie tract for 
an additional allotment of about 80 acres. He was informed by the 
,agent that the application could not be received, as the preliminary 
work necessary for making the allotments had not been complétée!. 
IJe was çermitted, however, to leave the paper on file in the office. On 
Septenpber S, 1904, Woodbury died. The preliminary work for making 
the allotrnents was completed in the month of April, 1905, and public 
notice was then given that applications would be received on and after 
April ig4th,bf that year, So far as the record shows, no application 
was made on behalf of Woodbury at this time. Under date of Novem- 
ber 8, 1905, a letter was written to the agent by the Commissioner of 
IiTidian Affairs, stating that complaint had been made to him by an 
attorney, purporting to act on behalf of Woodbury, that the- allotment 
had not been made pursuant to Woodbury's application on August 
20, 1904, and the commissioner directed that an allotment be made up- 
on this application, notwithstanding Woodbury's death. When the 
agent came to comply with this direction, he discovered that the land 
selected by Woodbury had already been allotted to another Indian. 
The attorney purporting to act for Woodbury thereupon selected the 
tract of land hère in controversy, and asked that it be allotted in lieu 
of the first tract selected. Such an allotment was thereupon made. 
Under the statute, allotments did not take etïect until they were ap- 
proved by the Secretary of the Interior. Under date of August 1, 
1906, the Secretary of the Interior, acting upon advice from the At- 
torney General, decided that the allotment to Woodbury was invalid 
upon two grounds: (1) That at the time it was made, Woodbury was 
dead. (2) That, at the time the original application was filed, the 
work of allotment had not commenced, and the application was there- 
fore prématuré and insuffîcient to initiate any right in the land. Un- 
der date of September 5, 1906, the Commissioner of Indian Affairs 
reported this décision to the agent, and directed him to cancel the al- 
lotment, which he promptly did. Thereafter the complainant, Edith 
Woodbury, acting both as widow of Woodbury, and administratrix 
of his estate, ntâde a further application for the allotment of the land 
to her for her own use and the use of the heirs of the deceased. This 
application was denied, and the présent suit was then brought. 

The triai court dismissed the bill. We think its action was clearly 
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right. The argument of counsel for appel-lant prbceeds upon the the- 
ory that as soon as the agent received the letter of instructions bear- 
ing date June 7, 1904, directirig him to prùceed with the work of al- 
lotment, the several members of the tribe were immediately entitled to 
présent their sélections for lands in severalty. The foregoing state- 
ment of facts and the instructions themselves show this contention to 
be unsound. The allotting of lands to the members of this tribe had 
been in progress, when the Steenerson act was passed, for nearly 40 
years. The situation which had arisen was a complicated one. It was 
uncertain whether the réservation contained sufficient unappropriated 
lands to make the full allotments for which it provided. It was like- 
wise true that the Indians who were to share in its benefits were not 
ascertained, and were scattered upon various réservations in the state 
of Minnesota; and, before the allotment could begin, they must be 
individually identified and brought to take up their résidence on the 
réservation. The gênerai practice of the Indian Department, as well 
as the letter of instructions in this case, required that ail this prelim- 
inary work should be done in advance, and that public notice shoul'd 
then be given of a time at which the Indians would be entitled to pré- 
sent their applications. Any other procédure would hâve led to con- 
fusion, and would hâve been clearly unjust. While this work was in 
progress, no application could properly be received. It results that 
Woodbury's original application was made at a time when he had no 
right to make it, and was inefïectual to create any interest in the land 
selected, or any right thereto, This being the case, no right or interest 
in the land passed to his heirs or légal représentatives upon his death 
by reason of the sélection. 

Counsel for complainant further contends that as Woodbury at 
the time of his death was a member of the tribe, and possessed of 
ail the qualifications entitling him to an additional allotment, and as 
the only reason why his right had not ripened into an actual allot- 
ment was the preliminary administrative work necessary to carry 
out the project, this, being no fault of his, ought not to impair his 
right. The difficulty with this argument is that the delay was no- 
body's fault. It must hâve been contemplated by Congress. Until 
the allotment was made, Woodbury's right was personal — a mère float 
— giving him no right to any spécifie property. This right, from its 
nature, would not descend to his heirs. They, as members of the 
tribe, were severally entitled to their allotments in their own right. To 
grant them the right of their ancestor, in addition to their personal 
right, would give them an unfair share of the tribal lands. The mo- 
tive underlying such statutes forbids such a construction. As the 
learned United States attorney says, in his able brief : 

"It is well to remember that thèse Indian laws were not enacted merely 
to create property rights for the enrlchment of Indian families. They were 
designed to operate on the individiial Indian in his lifetime, to the end that 
tliey mlght mold and shape his life and habits somewhat after the manner 
and ways of civilization." 

The instructions for making the allotments approved by the Prési- 
dent required that "the Indian must be in being at the time the allot- 
ment is made or assigned to him; in other words, no allotment can 
170 F.— 20 
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be made to a dead Indian." Woodbury's failure to secure his allot- 
ment in his lifetime was not the f ault of anybody. If the preliminary 
work had beep cqmpleted, and the allotting of lands actually com- 
menced, and Woodbury's sélection had then been ref used or post- 
poned by the administrative officiers in charge of the work, his fail- 
ure to receive his allotment would hâve been attributable to them, 
and the law would hâve given hitti every right which he would hâve 
obtained if they had performed their duty. That is the principle un- 
derlying the case of Smith v. Bonifer (C. C.) 132 Fed. 889. This 
appears clearly frôm the quotation made by the court f rom L,ytle v. 
State of Arkansas, 9 How. 333, 13 L. Ed. 153, as follows: 

"It Is a well-estattllshed principle that when an indlyldual, In the prosecu- 
tlon of a rlght, does everything whlch the law requlres Mm to do, and he fails 
to âttaln his right by the misConduct or neglect of a puWic offlcer, the law 
will protect him." 

That principle, however, cannot be appîied to the présent case, be- 
cause hère there was no "misconduct or neglect of a public officer" 
which defeated Woodbjlry's right. Hy-yu-tsi-mil-kin v. Smith, 194 
U. S. 401, 24 Sup. Ct. 676, 48 L. Ed. 1039, présents another branch 
of the same controversy. From the opinion of the Suprême Court it 
appears clearly that the complainant's right was there defeated by the 
wrongful act of the commissioners charged with the duty of making 
the allotments, and their misconduct is the very ground of granting 
relief to the complainant. 

The deci-ee of the trial court was clearly right, and it should be 
affirmed. 



THE TDGBOAT NO. 6. 

(Circuit Court of Appeals, Second Circuit Aprll 13, 1909.) 

- , W No.-^222. 

Collision (Si 102*)— Steam Vessels— Both Vessbls in Fault. • 

A, decree of the District Court afflnned, whlch held a tug proceeding 
with a catfloat on her side from J'éïsey City to East River chargeable 
with contrlbutory fault for a côllislbn'wlth an outbound stéamshlp from 
her pler' ta North River In the daytlme, upon the évidence showlng that 
her iQOkout: was négligent In not seelng and reportlng the steamer in 
tirpe, ai^d that she continued to swing toward the steamer from a nearly 
parallèrcoursewlthout an exehangeof signais. 

[Ed. Note.— For Other cases, see Collision, Dec. Dig. § 102.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The decree (148 Fed. 1007) held both vessels in fault for a colli- 
sion between the steamer Nord America and the tug Transfer No. 6, 
which ûccurred in the ha.rbor of New York at 1 :45 p. m. November 
23, 1904. The tug alone appeals. 

William Greenough (Wm. S. Montgomery, of counsel), for appel- 
ant. 

Wallace, Butler & Brown (Frederick M. Brown, of counsel), for ap- 
pellee. 

•For other cases see same topiq &.S nbmbbb in Dec. & Am. Digs. 1907 todate, & Rep'r Iidexea 
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Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. We hâve examined the record with care, and 
are not satisfied that the District Judge was in error in holding both 
vessels in fault for what he correctly terms a "very careless coHision." 
Occurring as it did in broad daylight, with nothing in the éléments to 
prevent safe navigation, it might almost be asserted that the presump- 
tion is that it required the carelessness of both vessels to produce a 
resuit so indefensiblé. If the tug had seen the steamer before she was 
almost in the jaws of collision, and had taken ordinary précautions 
thereafter, we are convinced that the accident might hâve been avoided. 
It is, however, enough to say that the District Judge, who heard ail the 
witnesses for the tug, f ound against her upon the facts as follows : 

First. Her lookout was négligent in not seeing and reporting the 
steamer in time. 

Second. The tug was not on a crossing course, but continued to 
swing towards the steamer withdut an exchange of signais. 

Under the well-known rule of this court that, in such circumstances, 
the findings of the District Court should not be disturbed, we think 
the decree should be affirmed, with interest and costs. 

NOTE. — The following is the opinion of Adams, District Judge, in the court 
below: 

ADAMS, District Judge. The libellant, La Veloce Navlgazioni Itallana a 
Vapore, was the owner of the steamshlp Nord America, which was in collision 
about 1:45 o'clock P. M. on the 23d of November, 1904, with a earfloat, 250 
feet long, in tow on the port side of the New YOrk, New Haven & Hartford 
tug No. 6. The sterns of the tug and float were about even and the float pro- 
jected about 160 feet ahead of the tug. The steamer was bound from her pier, 
at the foot of 34th Street, North River, to sea. The tug and float were bound 
from a pler below the Communipaw Ferry Jersey City, to the Harlem River 
through the East River. The collision occurred in the channel 200 or 300 feet 
south and east of the whlte buoy marklng the northeasterly corner of the 
anchorage ground in that viclnity, the eastern side of which is defined by a Une 
running south-southwest from sald whlte buoy. The collision occurred, a little 
to the southward of the buoy and a few hundred feet to the eastward of the 
said Une, by the port corner of the float striklng the starboard side of the 
steamtug forward of the stem. Both vessels were moving ahead at the time 
and the conséquence of the blow was damage to the steamer, said to amount 
to S26,000. 

The steamer allèges that the collision was oecasioned by the fault of the 
tug (1) in having no proper lookout, (2) In proeeeding across the anchorage 
grounds and coming out of the same wlthout giving any signal, (3) In star- 
boarding'her wheel wlthout giving any signal thereof, (4) in not continuing 
under a starboard wheel so as to pass under the stem of the steamer, (5) In 
maintalning undue speed and In not avoldlng the collision by stopplng and 
backlng. 

The tug allèges that the collision was caused by the steamer (1) in that hav- 
ing the tug and float on her starboard hand she falled to keep out of the way, 
(2) that she falled to stop and back in time, (3) that she falled to observe the 
tow in time to comply with her obligation under the starboard hand rule, (4) 
that she did not hâve a proper lookout and (5) that she falled to sound auy 
waming signal of her approach or intended movements. 

The testlmony shows that the steamer left her pier under the charge of a 
Sandy Hook pllot and proceeded down the river. Her movements were adapt- 
ed to the contlngeneies of navigation, which gradually brought her to the star- 
board side of the channel opposite the anchorage grounds. About the time It 
became necessary to observe the tug and float on her starboard side, the atten- 
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tion of those on her were absorbed by the movements of a schooner just aliead, 
wliich was apparently being towed to an anchorage across the steanier's bow. 
ïhe steamer reduced her speed to allow such a manœuvre on the sehooner's 
part and failèd to teee the approach of the tug and float until shortly before 
the collision. The pilot dld not see them until the steamer vr&s on a Une with 
the whlte buoy. The pilot said that they weré then not taking a course across 
fc-ie river to the Baat River but were on a course of S.SE., exposing the whole 
port side of the floàt broad on the steamer's bow, about 5 points, and mlght 
hâve been bound down to the Baltimore & Ohio Railroad Company's yards on 
Staten Island, or to some place in that viclnity. When, almost immediately 
thereafter, he saw they were swinging to the port ànd creating danger of colli- 
sion, he rung up fuU speed on the engines, wlth a view of escaplng in that 
way but it was too late and the eolllfelott oceurred. The steamer had a look- 
out but he was apparently too mueh engaged in obaerving the movements of 
the schooner to see the approach of the tug and float. 

The tug made fast to the float headlng in towards New Jersey, baeked out 
and allowed the sterns to swing down the river. They then went ahead turning 
eastward, but did not pursue a straight course^ for the Bast Hiver. They turn- 
ed to tlie southward so mueh that at one time they were on a co\irse nearly 
parallel with that of the steamer. Tbey sagged down the river and reaehed 
a point to the southward of the white bûôy and were going oyer ttie anchorage 
ground. By this time tte tow was getting headed more arbûnd and then the 
steamer was flrst eeén by the pilot, 800 to 1,000 feet away, bearlng 4 or 5 
points on the tug's port bow. The tùg continued to turn and shortly after- 
wards the collision tpok place. A flpatman on the float was reguested by the 
master of the tug to keep a lookout and hô did so, but lûefflciently. He said 
in one place that l^e first saw the steamer when she was about two float lengths 
àway ; that up to that time hls view was Obstructed by the ferry boat Bound 
Brook, which came out from her slip, above the pier where the tug started 
from, bound across the river. In another! place he said that he knew the 
steamer was coming because he had seen her when they were backing out, be- 
fore the ferryboat partially obstructed hls view. It Is not claimed that a re- 
port of the steamer was made at any time. As the tug was Intending to cross 
the channel, it was Incumbent upon her; to; notice vessels going either way and 
for her lookout' to report them. Such a précaution would probably hâve avoid- 
ed this very careless collision. 

The steamer candidly admits that she was In fault and only asks for half 
damages. The tug urges that there was no fault on her part under the star- 
board hand rule and Inspectors' Navigation Rule 2, the steamer was bound to 
a void her and give the neeessary signais. 

The starboard hand rule does not apply to this case, though the tug and 
float were on the starboard hand of the steamer, because the tug had no def- 
inlte course. > The failure of the steamer to see and signal the tow was un- 
doubtedly a fault on her part without regard to the rule, but the fact that 
the tow sw*uiig so far down as to be navigating over the anchorage ground 
and her uncertaln course give a somewhat différent aspect to the matter from 
that which 'would prevail If both vessels were in ordinarily navigable waters, 
where others vessels would naturally be enoountered, and the starboard hand 
rule was observed by one of them. It seems that the tug was in : fault for 
failiug to see, or^ receive a report of the steamer, until a collision was immi- 
nent. The tug's : continued swing toward the steamer's, iCourse In the absence 
of the exchange of signais *fas clearly coutributory to the collision. , It was 
a case where both vessels were négligent with respect to lookout duty and 
signais, and both shouldbe condemned. 

Decree for the libellant for half damages, with an order of référence. , . 
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COLUMBIA MALTING CO. v. CHURCH. 

(Circuit Court of Appeals, Second Circuit. Aprll 13, 1909.) 
No. 201. 

Sales (§ 35*)— Validity of Contract— Assent of Parties. 

A mémorandum of sale by défendant to plaintifC at a price and on tenna 
therein stated of 25,000 busliels of No. 1 standard malt, to be delivered 
as ordered during tlie season of 1906 and 1907, "subject trial car," and 
signed by both parties, constituted a blnding contract wbich entitled plain- 
tiff to delivery of the malt on his order made in the spring of 1907, the 
provision for a trial car being one for his beuefit solely, and which he 
eould waive. 

LEd. Note.— For otber cases, see Sales, Cent. Dig. § 62; Dec. Dig. £• 35.*] 

In Error to the Circuit Court of tlie United States for the Southern 
District of New York. 

On writ of error to the Circuit Court for the Southern District of 
New York to review a judgment entered upon the verdict of a jury 
in favor of the défendant in error, plaintifï below, for $11,690. 

Kenneson, Emley & Rubino (Thaddeus D. Kenneson, of counsel), 
for plaintifï in error. 

James S. Lehmaier (James S. lychmaier and William W. Pellet, of 
counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The plaintifï below, as assignée of Michael 
Winter, brought this action to recover damages for the breach of a 
contract entered into between Winter and the défendant whereby the 
latter agreed to deliver to the former 25,000 bushels of malt. 

The contract was evidenced by the foUowing writings ; 

The Columbia Malting Company. 

Chicago, m. 

Mémorandum of Sale. 

Date Oct. ôth, 1906. 

Sold to M. Winter. 

P. O. Address, Orange, N. J. 

Quantity 25,000 bushels. 

Quality No. 1 Standard Malt. 

Price sixty-one (61c.) per bus. 

F. O. B. Orange, N. J. 

Terms of payment As usual. 

When to be shipped During season of 1906 & 1907, as ordered. 

In Bags or Bulk Bags. 

Shipping Directions, Via D., L. & W. R. R. 

To Orange, N. J. 

Remarks Subject trial car. 

The Columbia Malting Compapy, 

per F. Schwarz, Seller 
Correct Orange Brewlng Wm. F. Wurstcr. 
Supt. Purchaser. 

On or about the lOth of October, 1906, the Orange Brewery (î. e., 
Michael Winter) received a letter from the défendant dated October 
8th, as follows: 

*For other cases see saine toplc & i nvmbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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"We are In recelpt of your order, through our Mr. Fred Schwarz, for 25,000 
bushels of our New 'Standard Malt, whlchwe enter In àcCordance wlth priée, 
ternis and conditions stated In wrKtep contract. Thanklng you and assuring 
you of satîàf actory deliveries, we remalnV' 

On April 24, 1907, Winter telegraphed the défendant "ship car of 
malt at once" and in reply recëived a letter of same date as follows : 

"We are in recelpt of your wlre tbls morning,, saying '^ïïïp car of Malt at 
onca,' We presjime f i:om this wlre thàt you are under tïïe Ijnpression that you 
hâve a contract ; wlth us, but on réfèrrlng to our books wë flnd that we hâve 
uone wlth you, but do flnd that thére wàs a mémorandum for 25,000 bùshels, 
dated Oct. 5th, 1906, at 61c. subject to a trial car. As six mlonths Is over and 
past slncè this date, and you hâve not ordered a trial car, we, of course, do 
not conslder thls a contract at ail. 

"If you are in the market, however, we will be very glad to sell you at pre- 
vailing priées and would suggest that in that case you communlcate wlth our 
Mr. Fred Schwatz, 338 Produce Exchahge,' New York, N. ï." 

Themâtter was then placed in the hands of counsel on both sides 
and their respective views were stated in writing, the contention of the 
défendant being that there was no contract as the quality of the malt 
-was to be determined by the acceptance of the trial car. 

On May 18, 1907, the attorneys for Winter wrote the défendants 
as follows: 

"We are authorlzed by Michael Winter, trading, as Orange Brewery, to di- 
rect you to ship them 25,000 bushels of No. 1 Standard malt, as per contract 
of Oetober-5, 1906y beginnliig àt once,' and shlpplng one car èvery ten (10) days. 

"The trial car is walved by Mr. Winter, but the malt is requlred to be No. 1 
Standard malt as per contract." 

Thé malt was not delivered. Winter went into the opén market. 
to purchâse the malt and has rècovered the différence between the 
contract price and the market price. 

The agreement to sell on the one side and to buy on the other was 
made between business men who unquestionably intended that their 
negotiations should culminate in a contract having somé commercial 
value, a contract binding upon both parties and capable of being en- 
forced if repudiated by either. The construction placed upon the 
contract by the défendant is too technical for practical everyday ex- 
périence. Business could not be carried on if such interprétations are 
to prevail. The provision for the trial car was solely for the benefit 
of the purchaser ; he could demand it or waive it as he saw fit. Waiv- 
ing this obligation was entirely in the interest of the défendant, it 
was then free to furnish any No'. 1 Standard malt it chose, even an 
inferior grade, and the purchaser ;was obliged to receive it. The theory 
of the défendant that the "mémorandum of sale" of October 5th 
was merely an unaccepted offer of sale is untenàble, in View ôf the 
fact that it states on its face that "25,000 bushèls'of No. 1 Standard 
malt were sold to M. Winter-foréi cents per bùsliel, to be shipped 
as ordered during the seasons of 1906 and 1907"' and that thèse terms 
w.erç, açççpted by Wintçrt If fprmai ratificatioi^, virere necessary the 
Uéfeiidàrit's Içtter of Ôcjtpber Sth.furnj^fîès sucfi , ratification,, no other 
reàsohable interprétation cah be givéri it. The défendant there says 
that it has recëived the order and has entered it "in âccordance with 
pyicë, terms and conditions stated in the writtetl contract." 
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Winter is thanked and assured that "satisfactory deliveries" will be 
made. If ail this did not bind the défendant it is difïicult to under- 
stand what language could hâve been used which would bave had that 
efifect. The trial court submitted to the jury the question whether 
the offer to sell the 35,000 bushels of malt was accepted within a rea- 
sonable time. 

In view of the fact that by the terms of the agreement the malt 
was to be shipped "during the season of 1906 and 1907 as ordered" 
by Winter and that he did order it during the season of 1907, this 
ruling was surely as favorable to the défendant as it had a right to ex- 
pect. 

We find no réversible error in the record and the judgment is there- 
fore affirmed with costs. 



MANUFACTURERS' COMMERCIAL, CO. v. KLOTS THBOWIXG CO. 

(Circuit Court of Appeals, Second Circuit April 13, 1909.) 

No. 203. 

1. BiLLS AND Notes (§ 468*)— .Actions--Complaint. 

In an action, on a note reeiting tliat it was "subject to terms of a eon- 
tract between maker and payée" of a certain date, it is not necessary that 
the complalnt allège performance of such contract by the payée; any 
fallure of performance available to defeat recovery being matter of dé- 
fense. 

[Ed. Note. — For other cases, see Bllls and Notes, Cent. Dig. § 14G3 ; Dec. 
Dig. § 468.*] 

2. Action (§ 22*)— Cause of Action— I;Egal ob Equitable. 

Au action at law cannot be malntained in a fédéral court by an as- 
signée of a written instrument for the paymeut of money on an oral prom- 
ise by the maker to pay the amount called for by such instrument, made 
to the payée after its asslgnment, where it is not alleged that the défend- 
ant, when the promise was made, knew of the assignment or intended the 
promise for the benefit of any third party. 

fEd. Note.— For other cases, see Action, Cent. Dig. §•§ 124-145 ; Dec. Dig. 
§ 22.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Ivins, Mason, Wolff & Hoguet (William M. Ivins, Robert Louis 
Hoguet, and William L. Ransom, of counsel), for plaintiff in error. 
Learned Hand and Harold B. Elgar, for défendant in error. 

NOYES, Circuit Judge. The amended complaint states two causes 
of action of which the following is a summary of the first : 

(1) The défendant made and delivered to the Regenerated Cold Air 
Company this instrument : 
"$3,166.00/100. New York, January 15th, 1006. 

"Six months after date we promise to pay to the order of Regenerated Cold 
Air Co. thlrty-one hundred and sixty-six 00/100 dollars at 487 Broadway, N. 
y. City, with Interest at 0% per annum. Value received, subject to terms of 
contract between maker and payée of Oct. 25th, 1905. 

"Xo. . Due July 15th/0e. Klots Throwing €o., 

"H. D. Klots, Prest." 

•For other cases see sarae toplc & J numbeh in Dec. & Am. Digs. 1907 to date, & Rep r Indexes 
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(8) The Regenerated Cold Air Company, for value, before maturity, 
indorsed, asâig'ried, transferred, and delivered said instrument to the 
plaintiff, which continues to own and hold the same unpaid. 

The defendàilt demûrs upon theground that sufficient facts are 
not stated tô cbnstitute a cause of action. 

The demurrer to this cause, in the opinion of the majority of the 
court, is not wéll founded. Whether the instrument in question is 
negotiable is not very material hère. Indeed, it is not of especial im- 
portance whether it is, strictly speaking, a promissory note at ail. It 
is an instrument for the payment of money for value received at a fix- 
ed time. It has^according to the complaint — been assigned for value 
to the plaintifif, and consequently the plaintiff has the right to recover 
upon it. Moreover, in suing upon the instrument, it is not necessary 
to allège performance of the contract referred to in it. Performance 
of the contract was not, eitherby the contract itself or by the instru- 
ment, made a condition précèdent to the payment of the money stipu- 
lated in the instrument. Failure of perforinance in whole or in part 
was available, if at ail, as a matterof défense or counterclaim. 

The following is a summary bf the second cause of action: 
. (l),"The défendant executed and delivered the instrument described 
in the first cause of action to the Regenerated Cold Air Company, and 
it was diiiy transferred to the plaintiff. 

(2) Before the maturity of said instrument, and while it was in the 
hàndsof the plaintiff, the defendiant, for certain considérations receiv- 
ed from the Regenerated Çoîd Air Company, promised to pay said in- 
strurpent. 

The;, défendant demurs , tq the, second cause of action upon thèse 
grounds : : 

"(a) That there is â defect In the parties défendant, because the corporation 
Regenerated Cold Air Company has not been made a party défendant, though 
to it alone was made the only promise of the défendant. 

"(b) Tbàt the cause of action set forth is one of équitable cognizance solely, 
and cannot be heard by the law side of this court, where it now is. 

"(c) That the said causes of action are improperly united, because the flrst 
is necessàrlly triable at law, and the second is solely eognlzable lu equity. 

"(d) That the complaint in the said cause of action does not state facts sufli- 
cient to constitute a cause of action." 

We think this demurrer to this cause of action well founded. With- 
out passing upon the question whether an action at law can be main- 
tained in the fédéral courts by a third person upon a promise made and 
intended for his benefit, or for the benefit of a class of persons to 
which he belpngs, we are of the opinion that such an action cannot be 
maintained when it does not appear that the party promising knew 
that any third person was interested in or affected by his promise. 
Thus in the présent case it is not alleged that the défendant, when it 
promised to pay the instrument, knew that it was in the hands of the 
plaintiff. For ail that appears, the défendant supposed that it was 
dealing with, and intended to deal with, the Regenerated Cold Air 
Company alone. The plaintiff, as the holder of the note, may succeed 
to the rights of that company ; but we think it the better view that it 
should look to equity for the enforcement of such rights. 
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The judgment of the Circuit Court, in so far as it sustained the dé- 
marrer to the first cause of action, is reversed, and, in so far as it sus- 
tained the demurrer to the second cause of action, is affirmed. 



GILLETTE et al. v. HODGE et al. 

(Circuit Court of Appeals, Eighth Circuit. May 3, 1909.) 

No. 2,784. 

1. BiLLs AND Notes (§ 173*)— Time dp Matukity — Matubity on Nonpatment 

Ci' INTBREST. 

A provision in a promissory note tliat it shall become due and payable 
at once on default in the payment of interest la not self-executory, but 
nierely gives tlie liolder an ojjtion to déclare the note due, and unless such 
option is exereised a default in the payment of the interest does not af- 
fect the negotlability of the note. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig-. § 173.*] 

2. Bills and Notes (§ 369*)— Défenses as Against Bona Fide Purchasee — 

CONDITIONAL DELIVERY. 

That a negotiable note was delivered to the payée subject to a condition 
■91'hich has not been fulfllled is not a défense to the note in the hands of a 
bona fide indorsee for value before maturity. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 951 ; Dec. 
Dig. § 369.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

James R. Bennett, Jr. (W. *N. M. Crawford, on the brief), for 
plaintiffs in error. 

R. M. Barnes (Jay H. Magoon and Charles S- Cairns, on the brief), 
for défendants in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

AMIDON, District Judge. This was an action brought by Hodge 
Bros., the défendants in error, against the plaintiffs in error, on three 
promissory notes, dated April 13, 1903, payable to Robert Burgess 
& Son, or order. respectively, July 1, 1904, 1905, and 1906, with in- 
terest payable annually. The notes contained a provision that default 
in the payment of interest should cause the whole note to become im- 
mediately due. The plaintiffs are private bankers, who discounted 
the notes at the rate of 10 per cent, on June 3, 1904, passing the pro- 
ceeds to the crédit of the payées, who afterwards drew the same in 
fuU. The answer interposes two défenses: First, that the notes were 
given as the purchase priée of a stallion, and that the horse failed 
to comply with the warranties made by the vendors ; second, that 
the notes were handed to the payées by the défendants upon an express 
agreement that they should not be treated as delivered until the sig- 
nature of four other persons named in the answer should be obtained, 
and that, unless such signatures should be obtained, the notes should 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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be of no effect; To make thèse défenses available, the défendants 
first sought to show that the notes were dishonored at the time they 
were acquired by the plaintiffs. Their main reliance for estabhsh- 
ing this fact is the provision in the notes that they should become 
immediately due if there was default in the payment of interest. The 
first year's interest was due April 13, 1904. This installment of in- 
terest was, therefore, past due on June 2d, when plaintiffs acquired the 
notes ; arid it is urged that this fact, when combined with the clause 
of the note just referred to, caused the notes to mature April 13th, 
and that they were, therefore, dishonored at the time of the indorse- 
ment. The difficulty with this contention is that the provision of the 
notes upon which it is based is not self-executory. It simply gave to 
the holder an option tô déclare the notes due for default in the pay- 
ment of interest. There is some conflict in judicial décisions as to the 
effect of such a provision (Hodge Bros. v. Wallace, 139 Wis. 84, 108 
N. W. 312, 116 Am. St. Rep. 938); but it was expressly ruled by 
the Suprême Court of the United States in the case of Chicago 
Railroad Equipment Co. v. Merchants' National Bank, 136 U. S. 
268, 10 Sup. Ct. 999, 34 L. Ed. 349, that a similar provision did 
not of itself cause the notes to mature upon default in the payment 
of interest. See, also, Keene Five Cent. Savings Bank v. Reid, 123 
Ped. 221, 224, 59 C. C. A. 225 ; Crissey v. Morrill, 125 Fed. 878, 
884, 60 C. C. A. 460. There being no statute in the state of Min- 
nesota, where the notes were given and payable, affecting the sub- 
ject, the décision of the Suprême Court is controUing in fédéral courts, 
as the question relates to a matter of gênerai commercial law. 

An effort was also made at the trial to prove the agreement relat- 
ing to the conditional delivery of the notes. Défendants, however, 
did not offer to prove that the plaintiffs had any notice of this agree- 
ment at the time they became indorsees of the paper, and for this 
reason the évidence was excluded. As between the original parties, 
the agreement would hâve constituted a valid défense. Burke v. Du- 
laney, 153 U. S. 228, 14 Sup. Ct. 816, 38 L. Ed. 698. But it could 
not be available as against an indorsee in good faith. Signers of nego- 
tiable paper cannot place it in the hands of the payée conditionally 
so as to afïect subséquent bona fide holders. This is now elementary 
law. 1 Randolph on Commercial Paper, 411; Daniel on Negotiable 
Instruments, § 68. The conditional agreement gave rise to a mère 
"equity," Which was eut oflE by transfer of the paper to a party tak- 
ing without notice. Chase National Bank v. Eaurot, 149 N. Y. 532, 
44 N. E. 164, 35, L. R. A. 605 ; Cooper v. Merchants' & Manufactur- 
ers' National Bank, 25 Ind. App. 341, 57 N. E. 569 ; First National 
Bank of Fl-eepôrt v. Compo-Board Mfg. Co., 61 Minn. 274, 63 N. 
W. 731. 

On quite elementary principles, the judgment in this case was right, 
and should be afîîrmed. 
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ALLEN, Internai Revenue Collector, v. LIQUID CARBONIC CO. 
(Circuit Court of Appeals, Eighth «rcuit. April 26, 1909.) 

No. 2,850. 
Intebnal Revenue (§ 9*) — Spbciai, Tax on Rbctifiers and Liquob Dealers 

— MANUrACTUKERS OF BXTBACTS— "BEVERAGES"— "LiQUOBS:" 

Flavorlng extracts, composed of from 40 to 50 per cent, alcohol, 3 per 
cent, flavoring principle, and the remainder water, tlie quantity of alcohol 
being no greater than Is required to hold the flavoring principle in solu- 
tion, which are not made, sold, nor used, nor capable of being used, as a 
beverage, but which are chiefly used In flavoring soda water syrups, the 
quantity of extract used in each glass of the beverage being about 3 or 
4 drops, are not "beverages," nor "llquors," within the meaulng of Rev. 
St. § 3244 (U. S. Comp. St. 1901, p. 2096), and the manufacturer Is not 
subject to spécial tax thereunder as a rectifier or Wholesale or retail 
dealer in liquors. 
[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 9.*] 
For other définitions, see Words and Phrases, vol. 1, p. 769; vol. 5, pp. 
4180-4182.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Truman P. Young (Henry W. Blodgett, on the brief), for plaintiflf 
in error. 

Thomas E. Lannen, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 

RINER, District Judge. This action was originally brought in the 
circuit court of the city of St. Louis and removed to the Circuit Court 
of the United States for the Eastern Division of the Eastern District 
of Missouri. The action sought to recover certain taxes and penalties 
paid under protest by the défendant in error, hereafter called the 
"company," to the plaintiiï in error, United States collector of internai 
revenue for the First district of Missouri, hereafter called the "col- 
lector." 

Three causes of action are set out in the pétition. By the first cause 
of action it is sought to recover a tax charged to and paid by the 
company, under pi'otest, as a rectifier of distilled spirits, in the sum 
of $100 and $50 penalty; by the second cause of action it is sought 
to recover a tax charged to and paid by the company, under protest, 
as a wholesale liquor dealer, in the sum of $100 and $50 penalty ; and 
by the third cause of action it is sought to recover a tax charged to 
and paid by the company, under protest, as a retail liquor dealer, in 
the sum of $35 and $13.50 penalty. No question is raised as to the 
company's liability for the penalty, if the tax itself was properly assess- 
ed by the collector. 

The case was tried to the court without a jury, a written stipulation 
having been filed waiving a jury, and the court made and entered the 
foUowing findings of fact and conclusions of law: 

»For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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"(1) Tàat plalntiff from the 30th day of June, 1905, to the 2d day of July, 
1906, was engagea in the manufacture and sale of certain ex tracts witliin 
the City of St Louis and in the First collection district of Missouri ; that sald 
extracts were sold by the plalutifï at times in giuantitles of more than five gal- 
lons at the same time, and at times in quantities of less than five gallons at 
the same time ; that said extracts were the only product containing alcohol 
manufactured, handled, or sold by plalntiff during said time. 

"(2) That said extracts were manufactured in such a way that they con- 
talned from 47 to 57 per cent, water and from 40 to 50 per cent, of alcoliol and 
about 3 per cent, of flavoring principlè ; that fruit julce was used as flavoring 
principle when the juice of the partlcular fruit was snfflciently strong to pro- 
duce a concentrated extract ; that because of the lacis of flavoring strength in 
a large majorlty of the natural fruit juiees it is impossible to produee an ex- 
tract from such fruit ; that plalntiff produced the natural extracts when pos- 
sible, but, where no natura^ extract could be made, plalntiff produced an 
artificlal extract by uslng as a flavoring principle about 3 per cent, of certain 
ethers, the proportions of alcohol and water remaining the same as in the 
natural extracts. Thèse extracts are known as 'etherial extracts.' 

"(3) That thèse extracts are manufactured in the same gênerai way and 
contain substantially the same amount of alcohol as extracts manufactured 
and sold for slmilar uses and purposes, and commonly known as 'sodé water 
extracts.' 

"(4) The court further finds that said extracts cannot be made or manu- 
factured wlthout the use oî alcohol in approximately the strength used by 
plalntiff ; such per cent, of alcohol being necessary to hold the flavoring prln- 
ciples in solution. 

"(5) The court further finds that sald extracts could not be drunk as a 
beverage in their original and fuU strength because of the strength of the 
flavoring principle, but were susceptible of use only In Imparting flavor to 
some drink or food Intended for human consumptlon. 

"(6) The court further finds that sald extracts were never manufactured or 
used or sold by plalntiff as a beverage, but that plalntiff manufactured and 
sold such extracts as a flavor only; that no one with the knowledge or con- 
sent of plalntiff ever sold or used said extracts for any other than flavoring 
purposes. 

"(7) That plalntiff manufactured and sold said extracts almost entlrely as 
soda water flavors, to be used In flavoring the syrup which goes Into soda 
water. A small amoimt of thé extract was placed in the syrup, and this syrup 
was placed iii the glass to which carbonated water was added, so that in one 
glass of soda water there were about three or four drops of said extract. Such 
extracts, sold to the soda water trade, bore labels which gave directions for 
the use of sald extracts for flavoring soda water In the manner above set out. 

"(8) That plalntiff also manufactured very small quantities of extracts 
which were used by saloon keepers and others to flavor mlxed drinks. Thèse 
extracts were labeled 'bar use,' and contained substantially the same ingré- 
dients as the extracts used to flavor soda water, excepi. that the bar use ex- 
tracts were soméwhat lower In alcoholic content. Plalntiff at long Intervais 
sold very small amounts of the bar use extracts, and thèse sales were made 
only in bottles provlded wlth squirt tops. Such extracts were. simply used to 
flavor mlxed drinks by adding a few drops of some extract from the squirt 
top bottle, or, as It bas been expressed, by adding a dash of sald extracts to 
the mlxed drlnk before It Is drunk by the purchaser. 

"(9) The court further finds that ail the other material allégations of plain- 
tlff's pétition, not covered by the foregolng spécial flndings, are true. 

"And the court rules as a matter of law, upon the facts as above found, 
that plalntiff between said dates, to wit, the 30th day of June, 1905, and th* 
2d day of July, 1906, was not carrying on the business of a rectifier of distill- 
ed spirlts, or a Wholesale Uquor dealer, or a retall llquor dealer within the 
First collection district of Missouri." 

A judgment was entered in favor of the company and against the 
collector, for the sum of $366.28, and the collector brings the case hère 
by writ of error. 
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The extracts manufactured by the company were principally used 
to flavor soda water syrup, and most of it was sold for that purpose. 
î\ small quantity of the extract was placed in the syrup, the syrup 
placed in a glass, and then carbonated water added until the glass 
was filled, so that in a glass of soda water there would be three or 
four drops of the extract. Thèse extracts contained from 40 to 50 
per cent, alcohol and were mixed with fruit juices, and, where the 
natural flavor of the fruit juice produced an essence sufficiently strong, 
no other ingrédients were used; when they did not, ether was used. 
In addition to manufacturing thèse extracts for soda fountains, the 
company aiso manufactured and sold, on spécial orders, extracts 
to saloon keepers. Thèse extracts, as the testimony shows and the 
court below found, were just the same as the soda water extracts, 
except that they were somewhat lower in alcoholic content, and were 
sold in squirt top bottles and labeled "bar use," and were used to 
flavor mixed drinks by squirting a drop or two of the extract through 
the squirt top bottle into the mixed drink. 

The court below found that the extracts were never manufactured, 
used, or sold by the company as a beverage, and that they could not 
be drunk as a beverage in their original and full strength because of 
the strength of the flavoring principle, but were susceptible of use 
only in imparting flavor to drink or food intended for human con- 
sumption. We think the testimony supports this finding of the court 
and that thèse extracts are not spurious imitations or compound liquor, 
within the meaning of section 3244 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 3096). 

The case is altogether différent from the case of United States v. 
Stafiford (D. C.) 20 Fed. 730. In that case the défendant was selling 
what was known as brandy cherries ; but the évidence disclosed that 
as a matter of fact the bottles so labeled contained nothing but whisky 
and a few cherries, and was sold over a bar, that persons purchasing 
it would frequently open the bottle right at the bar and drink the 
contents, leaving the bottle and cherries, and that they became drunk 
from its use. It was perfectly apparent in that case that putting cher- 
ries in the bottles was a mère device for dealing in spirituous liquor 
without the payment of the spécial tax. In this case, however, the 
court below found that thèse extracts were not sold to be used as a 
beverage, nor could they be used as a beverage, and that the amount 
of alcohol employed in their manufacture was not greater than was 
necessary to hold the other ingrédients entering into the composition 
of the extract in solution. 

As already indicated, we think this finding is supported by the tes- 
timony, and that thèse extracts are not beverages or liquor, within the 
meaning of the section of the statute above referred to. United States 
V. Stubblefield (D. C.) 40 Fed. 454 ; United States v. Wilson (D. C.) 
69 Fed. 144; United States v. Calhoun (D. C.) 39 Fed. G04. 

The judgment of the Circuit Court is affirmed. 
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UNITEt) STATES V. CAMPËELIi et al, 

(Circuit- Court of Appeals, Elghth Circuit. May 1, 1909.) 

No. 2,740. 

1. United Statbs (§ 51*)— Bond or Officee— Liability of Sureties— Défense 

OF Lâches. 

The right of the United States to recover on the bond of an offleer for 
a défalcation cannot be affected by the lâches of Ita other offlcers or agents 
In permittlng such offleer to remaln : in office after knowledge of prlor 
défalcations. 

[Ed. Note.— For other cases, see United States, Dec. Dlg. § 51.*] 

2. United States (§ 51*)— Bond of Officeb— Dischabge of Subéties. 

Sureties on the officiai bond of a fédéral offleer cannot withdraw from 
such bond without the consent of thè United States, and notice to the ap- 
proprlate department that they avIU be no longer bound is ineffective to re- 
lleve them from Jiability for subséquent défalcations of their principal. 

[Ed. Note. — For other cases, see United States, Dec. Dlg. § 51.*] 

In Error to the District Court of the United States for the District 
of Colorado. 

Ralph Hartzell, Asst. U. S. Atty. (Thomas Ward, Jr.; U. S. Atty., 
on the brief), for the United States. ' ■: 

Charles J. Hughes, Jr. (Gerald Hughes and Barnwell- S. Stuart, 
on the brief), for défendants in error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. 

HOOK, Circuit Judge. This was an action against the sureties on 
the officiai bond of a receiver of public moneys at a local land office 
of the United States. The sureties denied liability upon thè ground 
that they gave seasonable notice of the misconduct in office of their 
principal and of existing défalcations and that they woùld no longer 
be héld responsible upon the bond, but that the governmeht failed 
to require a new bond with other security and failed to remoye him, 
and so gave him an opportunity to cofnmit the additional défalcations 
for which the action was brought. The trial court, having found the 
f acts, held as conclusion of law that the sureties were relea.sed from 
liability and entered judgment accôrdingly. The government prose- 
cuted this writ of error. 

In United, States V. Kirkpatrick, 9 Wheat. 720, 6 L. Ed. 199, the 
sureties ûpon the bond of a collector of revenue urged that they were 
exonerated by the lâches of the officers of the goyernment in fail- 
ing to require the collector to make settlements at short and stated 
periods as required by law. It was held that the requirements of the 
law constituted no part of the contràct of the sureties, but, on the 
cbntrary, were by way of additional protection to the government and 
for the régulation of the conduct of ifs own officers. Upon the sub- 
ject of lâches the court said : 

"ïhen, as to the point of lâches, we are of opinion that the charge of the 
court below, which supposes that lâches will discharge the bond, cannot be 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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malntalned as law. The gênerai prlnclple Is that lâches Is not Imputable to 
the government; and thls maxim is founded, not In the notion of extraordl- 
nary prérogative, but upon a great public pollcy. The goveniment can trans- 
act Its business only through its agents ; and its fiscal opérations are so vari- 
ons, and Its agencies so numerous and scattered, that the utmost vigilance 
would not save the public from the most serions losses, if the doctrine of 
lâches can be applied to its transactions. It would, in effect, work a repeal 
of ail its securities." 

In United States v. Vanzandt, 11 Wheat. 184, 6 h. Ed. 448, it was 
held that the intrusting of additional funds to a paymaster in the 
army after knowledge of prior and existing defaults and neglècts 
did not release the surety upon his bond from liability for the addi- 
tional funds, and that this was so though the act of Congress pro- 
vided that in case of such defaults the paymaster "shall be recalled 
and another appointed in his place." An attempt was made to dis- 
tinguish the case from that of Kirkpatrick upon the ground that the 
latter was purely a case of lâches, whereas in the former there was 
an unauthorized intrusting of funds to a public defaulter whom the 
government was bound by law to hâve dismissed from office ; but the 
court said: 

"The neglect ir^ the one case and in the other Imputés lâches to the offlcer 
whose duty it was to perform the acts which the law required ; but in a légal 
point of View the rights of the government cannot be affected by thèse lâches. 
The provisions in both laws are merely directory to the offlcers, and intended 
for the security and protection of government, by insuring punctuality and 
responsibility ; but they form no part of the contraet wlth the surety." 

In Dox V. Postmaster General, 1 Pet. 318, 7 L. Ed. 160, which in- 
volved the liability of sureties upon the bond of a postmaster. Chief 
Justice Marshall said of the Kirkpatrick and Vanzandt Cases : 

"Thèse two cases seem to flx the principle that the lâches of the offlcers of 
the government, hovvever gross, do not of themselves discharge the sureties in 
an officiai bond from the obligation it créâtes as flrmly as the décisions of 
thls court can flx it." 

Jones V. United States, 18 Wall. 663, 21 L. Ed. 867, also involved 
the officiai bond of a postmaster. The défense was that the Auditor 
of the Treasury of the Post Office Department, with full notice of a 
prior defjilcation and embezzlement of funds, neglectfully permitted 
the postmaster to remain in office, whereby he was enabled to commit 
the default in question. The défense was briefly disposed of by référ- 
ence to the prior cases. 

The doctrine of thèse cases was again affirmed in Hart v. United 
States, 95 U. S. 316, 24 L. Ed. 479. The court, after observing that 
the government is not responsible for the lâches or the wrongful acts 
of its officers, said : 

"Every surety upon an officiai bond to the government is presumed to enter 
into his contraet with a full knowledge of this principle of law, and to consent 
to be dealt with accordingly. The government enfers into no contraet with 
him that its offlcers shall perform thelr duties. A government may be a 
loser by the négligence of its officers, but it never becomes bound to others 
for the conséquences of such neglect, unless it be by express agreement to 
that effect." 

The case at bar is not distinguishable from those reviewed save 
in a single point. Hère the sureties gave notice to the officers of the 
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government of existing défalcations, and they requested that action be 
taken, and dedared they would no longer be held responsible upon 
the bofld. It is not important that knowledge of the situation was 
conveyed by sUch a notice, instead of being acquirèd in the first 
instance through officiai supervision and inspection. Nor, as we hâve 
seen from the above cases, is it a sufficient défense that action was not 
immediately taken to make it impossible for the faithless officiai to 
continue in bis misconduct. So, ail that remains is the assertion of 
the sureties that they vi^ould be no longer obligated. The bond ex- 
ecuted by them was conditioned for the faithful performance by their 
principal of the duties of bis position "at ail times during bis holding 
and remaining in said office." We are not aware of any rule that 
Vi'ould authorize the sureties to terminate their obligation by notice. 
Doubtiess they would have been permitted to retire upon the fur- 
nishing of another bond with sufficient sureties ; but as long as their 
contract subsisted according to its terms they remained liable thereon. 
The consent of the government was essential to their release. Were 
it otherwise, its opérations might be greatly impeded and embarrassed 
by notices from sureties upon both sufficient and insufficient grounds. 
If the rule contended for should be sustained, the risk of failure to in- 
vestigate the actions of public officers, to investigate them promptly, 
and promptly to discharge the officers from the service, would fall 
upon the government, and there would likely be much confusion and 
uncertainty in its securities, 

The settled rule seems to be that, in the absence of a statute au- 
thorizing it, sureties catinot withdraw from a bond executed by them, 
excèpt with the consent of the obligée. Barnard v. Darling, 11 Wend. 
(N. Y.) 29; Andrus v. Beals, 9 Cow. (N. Y.) 693; Crâne v. Newell, 
S Pick. (Mass.) 613, 13 Am. Dec. 461. In the last case, Parker, Chief 
Justice, said that, while it would seem proper that a surety should 
have an opportunity, where the officer misbehaves himself, of getting 
released from liability for subséquent misconduct, yet it was for 
the Législature to make provision for it in case they should deera 
it expédient. To the same effect is McGehee v. Gewin, 25 Ala. 176. 

In State of Florida v. Smith, 16 Fia. 175, the sureties on the bond 
of a collector of revenue notified the Governor of the officiai miscon- 
duct of their principal and demanded that he be suspénded and an- 
other be appointed to perform bis duties. The Governor refused 
to remove the collector, and the default for which action was brought 
occurred subsequently. It was held this was not a sufficient défense 
to the action. 

There is nothing in Williams v. Lyman, 88 Fed. 237, 31 C. C. A. 
511, decided by this court, inconsistent with the foregoing conclu- 
sions. Although the bond sued on in that case related to the per- 
formance of public duties, it was between individuals, and did not run 
to the government. Bonds running to the government to secure the 
performance of public duties are controUed by considérations which 
do not apply to conventions between private individuals. 

The judgment of the District Court is reversed, and the cause is 
remanded, with, direction to enter judgment in favor of the govern- 
ment upon the facts found. 
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DALY V. UNITED STATES. 
(Circuit Court of Appeals, First Circuit. May 19, 1000.) 

No. 824. , 

OONSPIEACT (§ 43*)— INDIOTMÈNT— OVEET ACTS. 

In an Indictment under Rev. St. §• 5440 (U. S. Oomp. St. 1901, p. 3676), 
for conspiracy to commit an ofEense against the United States by bringlng 
Cliinamen into the counfrj' from Mexico in violation of ttie statute' by 
meansof a certain Vessel, the provlsioiiing of such vessel for the outward 
voy.nge and the Sailing of such vessel fcom an American port to Mexico 
for the purpose of accompllshing the purpose of the conspiracy may be 
averred as overt acts. 

[Ed. Note.— For other cases, see Conspiracy, Cent, Dig. § 89; Dec. Dig. 
§ 43.*] 

In Error to the District Court of the United States for the District 
of Massachusetts. 

John J. Coady (Harvey H. Pratt, on the brief), for plaintiff in 
error. 

William H. Garland, Asst. U. S. Atty. (Asa P. French, U. S. Atty., 
on the brief), for the United States. ^r 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This indictment was f ramed under' sec- 
tion 5440 of the Revised Statutes (U. S. Comp. St. 1901, p. 3676). 
as follows: 

"If tvFO or more persons conspire either to commit any offence against the 
United States, or to defrand the United States in any manner or for any 
purpose, and one or more such parties do any aet to effect the objeet of the 
conspiracy, ail the parties to such conspiracy shall he llable to a penalty of 
not more than ten thousand dollars or to Imprisonment for not more than two 
years, or to both fine and imprisonment, in the discrétion of the court." 

The substantial allégations of the indictment were that Daly, with 
one Springer, conspired to smuggle into the United States Chinese 
persons in violation of the statute. This Was to bé done with the aid 
of a vessel called the Freddie W. Alton, by voyage from Mexico to 
one of our ports. The overt acts alleged are that, first, Daly and 
Springer purchased at Boston certain provisions for the provisioning 
of the vessel on her outward voyage ; second, that they sailed the ves- 
sel from Boston on the voyage to Mexico for the purpose of accom- 
plishing a return voyage; and, third, that a certain telegram-was 
sent containing instructions about the return voyage. There was a 
gênerai verdict of guilty, upon which sentence was^ imposed against 
both Springer and Daly. Daly sued out a separate writ of error, as 
he had a right to do. 

The only error relied on is that each of the alleged overt acts is 
too remote to be an "act" within the purview of the statute. If either 
one of them satisfies the statute, it is sufficient to sustain the judg- 
ment ; the verdict having been a gênerai one, as we hâve said. At 
least the provisioning of the vessel and the sailing of her to Mexico 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indeles 
170 F.— 21 
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are within the natural reading of the statute, and we Icnow of no 
reason why we should hot give that reading f ull effect. Neither of 
them is so remote as the pvert acts ■vyhjçhwe held in Alkon v. United 
States to be sufficient in an opinion passed down on August 13, 1908, 
reported in 163 Fed. 810. In that case the alleged conspiracy was 
the storing away of goods with the intention that one of the con- 
spifàtors> who ownéti-tthé goods, should afterwards go into bank- 
rtiptcjf[ ând' conceal tHeih froin his trustée. Theré not only the sub- 
seq;dent.1ilihg of the pétition in bankrijptcy, but also !tlie concealing 
of the goods before the pétition was filed, were alleged as overt acts 
and held sUfRcient, àlthoughj at the tiirie the goods were stored away, 
the mère act of concealing would not hâve been cifimirial under the 
stktutè'.' 'MCr. Justice' Woods, speàking for thè'èoui't in United States 
V. Britton, 108 U. S. 199, 204, 3 Sup. Ct. 531, 534, 37 L. Ed. 698, re- 
fèrriiit to" a conspiracy! uridei- the statute in question, said : 

"Thls offense does not conslst of both the conspiracy anâitbe acts donc t» 
QffeGt the p.bject of tb.& conspiracy, but of rthe conspiracy alone. The provision 
of the Btàttité, that theire'mlist be an àct doné to èfCect the object of the 
conspiracy, merely affords a locus pœnltentlse, so that before the act dbne 
elther OJ|e.or ail of tbe.'Bartjes may abandon their design, and thus avoid the 
penalty prescrlbed by the statute." , , _ ,. 

As wejl sàid by hira, the con^pîracy. is the essence of the crime. 
The act done is a mère concrète indication of what lies behind it. iWe 
havcnp dqubt the conviction. was correct, 

The jiidgment of the District Court is affirmed. 



■ CONT CASUAMTÏ CO. T. SPRADtlN. 

(Circuit Court of Appeals, Fôurth Circuit Fébruary 18, 1909.) 

1. Appeabance (§ 20*)— Effect— Want of Service. 
: .W&ete défendant enters a generiil i appearance to an action, want of 
Berviçe,9f proce^s is :cured. ■'•■■■':;■■ 

i [JEd. ifote.— rFor other cases, see Àppearance, Cent. Dig. S 91; Dec Dig. 

. ^ «,2o>j: '■;,:;" ■■' ';: ' , ,. • , ' ■ 

2, , CouaTs (§ ,328*)— ftPERAL ÇouBTS— Amoui?t in Contkovébst. 

WhWe défendant réfused tO pay ttie amount due oh an accident pollcy 
proVidlilè for pai^éht of $2,000 In case of assuréd's accidentai déath, and 
there. wàs no contract for interest in the -pollcy, Interest was not a mère 
incident or acctssory |t<?fi the matter; in dispute in an action in a fêlerai 
court int aBSv,nw)sit for $^iÇW0 damages for def endant's fallure to jperform, 
btit coiiçÛtutéd, with'the àinount of the policy, aggregate damages ftir the 
breach! ànd hence the àWiôn inVolved a sum In excess of $2,000, exclusive 
of interest a»d; costs, aaad was wlthi» fédéral jurisdlction. 

[E!d. îîote.-r-For other cases, see Courts, Cent. Dig. § 896 j Dec. Dig. | 
328.* 

, .Jurisdlction of Clrçi^lt Courts as determlned by amount In controvèrsy. 
Bée ^otés t6 Aner v. iiombard, 19 O,. (i. A. 75 ; Tennent-Strlbling Shoe Cb. v. 
Boper, 36 C. C. A. 45&.] ' 

In Eirror tq thç Cîircuit Court of the United St3,tés for the Western 
District, of Virginia,, a t Lynchburg. ■_, : ,., ;^ 

'foi otbiet eues see same toplc & i niwbbb In Des. & Am. Siga. 1907 to date, & Bep'r Indexe» 
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Lucian H. Cocke and John M. Hart (Menton Maverick, on the 
brief), for plaintiff in erfbr. ■'■ 'iiii • 

M. H. Altizçr and îl. E. Scott, for défendant în error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

FER ÇÛRIAM. This case présents two points: The one upon 
motion to dismiss for want of service of process to bring the plaintiflF 
in errorT-T'the défendant below — into court ; the other a plea to the 
jurisdiction, because of the ambimt involved in the controvetsy, it 
bting insisted by the plairitiff în error that said aniount, as 'appears 
by the déclaration, does not exceed $2,000, exclusive of interest ànd 
costs. 

As to the first point, the record shows that before the same was 
raised the plaintiff in error, by its attorney, had entered a gênerai 
appearance to the action. By such appéarance want of service was 
waived, and there is no merit in the assignment of error in this re- 
spect. , , 

As to the, other point, wé are also pf opii^ioij that the Circuit Court 
committed no error in entertaining Jurisdiction. The action is in 
assumpsit for breach of contract of assurance, and défendant in errur 
— plaintiffi bélow— ^lays her damâiges in $3,000, and demands judg- 
ment for this sum. The cause of action is a policy of insurance is- 
sued by the plaintiflf in ertof cohtracting to pay thé défendant in er- 
ror, the beijçficiary in said policy, the sum of $3,000 in case her son, 
R. D. SprMlin» should recçive personal bodily injuries purely from 
accidentai causes within a year from the date of the issuance of 
the policy, which injuries should solely and îndependently of ail other 
causes resuit in the death of the èaid R. D. Spradlin within 90 days 
from the date of the accident. The déclaration allèges accidentai bod- 
ily injuries tp the assured and his death therefrom within the time 
specifiéd. There is further allégation of proof of death made to the 
plaintiff in error as required by the terms of the policy, and refusai 
of plaintiflf in error to pay. This suit was then brought in the Cir- 
cuit Court, dèmanding, as stated, damages in the sum of $3,000 for 
the breach. On the trial the jury rendered a verdict for $2,438. 

The exception of the plaintiflf in error is upon the ground that the 
déclaration discloses $2,000 as the principal demand, and that this 
should oust the jurisdiction ; the further proposition being that amount 
alleged and recovered above $2,000 was interest. We do not agrée to 
this proposition. There was no contract for interest in this policy. 
The action is in assumpsit for damages for failure tO perform. The 
interest, therefore, was not a mère inèident or accessory to the amount 
demanded, but constituted, together with the amount set out in the 
policy, aggregate damages for the breach. We think Brown v. Web- 
ster, 156 Ù, S. 328, 15 Sup. Ct. 377, 391.. Ed. 440, settles this point. 

There is no error, and the judgment of the Circuit Court is affirmed. 

Aflfirmed. 



CEIÈR tI INNES et aL \ 
. (Circuit C!ourt of Appeals, Second . Circuit. March 16,^1909.) 

No. 69. .; ,, . -■ 

1. Patei^ti^, (§, 327*) — Suite fob In^ringement^Effect of Priob Décision. 

As à gênerai rule, which -may be subject to ' exception In particular 
caseà, '^Ben a patent af ter f ull hearlng bas been declared tialid by a Cir- 
cuit Court*and its decree Eas fteen affirmed by' the Clrfeult Court of Ap- 
' peals; iSuoli décision wlU be foUowed, by ih©, latter court iji a subséquent 
,,(^ase, involvlpg the same P4teii,t, and not presenting any e8?Bn(tlally différent 
; "ietïdënce, è¥,en thpugh tlie clàlna of invalidity was not urgçd on such court 
'-■bn the prior appeall ■ i 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 622; Dec. Dlg. 
■ t 32Î.*' ■ ■: ■■ "■■ \ <■ ■■>!■• I ' ■ ' 

Bjffect ijf prejlous adjudicatldn on Circuit Court of Appeals, see notes to? 
National Cash Eeglster Çd> ¥. A,>#epican Cash Reglster (JOi,, 3 C; C. A. 565; 
.Tho^ïl^On-Ho^ston Electric Oo.vrHoosiek Ky. Co., 27 C.,C. A. 427; United 
Stàtès rreehùld L: & Em. Co. f. Ôaïlégës; 32 C. C. A. 4t5.] 

2,.PAIï;]^T8 (§-28*)^ljEMaNS FOR ''MANUiFAÇtUBK''— MoNm^^^ 

' '■ A'sarcophagus ttion'ii'mêlitiis-'a ''mantifacture'' within the meaning of 
' ' RteTf St.- i 4929 (U.<S.' OdHiî*.tSt. 1901, p. 3398), and a profrer subject for' 
♦ .diefeign patent; ■ .r- ,■ ■•\.-^::: :: ,-.., , ''■" 

'•[Md., Note.— For other calses,; see Patents, Cent. Dig. § 33;- I>ec. Dig. S 

.;^/28,* , - .,',;; . ,:; ,^,,-, ,^^ ■ , ;,, .. 

.,;, For other deflnitions, sée -Words and Phrases, vÔL 5. RP. 4344-4346; 
"^-Vol. 8, p._77l8.] / / ^'l\ ' ;__ . 

3. Patents (§ 328*)— V^lip;ty aï^p Int'eingîiment— DESiok fob Monument. 
' ' The Young desiga patent, No. ' 27,115, for a design for a sârcopiiàgus 
' ittdiitiiùent, discloses' noveltyj aiidUivëtitlôn.^and is validj-'also helâ iJi-- 
-l'inlriniged. ■ :■,;■■', ' ' ■■;;:■','■,,.■ 

[Ed. Note.— For other caseSi seé Patents, Dec. Dig. §: 328.*] 

4.iPATBl!rM (§'317*)— STJITS fob lki'BINaEMEN;T--PERMANENT Injunction. 

; The fact that ^ défendant h9.s ceased t» infrlnge, apdhas promised 
not to infrlnge in the future, does not pecessarily prévenu the grantlng of 
ah injnnction against hiin ; but, as an Injanction is only gfanted to prevent 
thrèatëhed injury, It shouîd not issue if it is clear that no further in- 
fringèiuant is to be anticipated. 

[Ed. Note. — For- other cases, see Patents, Cent. Dlg.,§ 561; Dec. Dig. 

5. Patents (§ 224*) — SuiiS; ro» Inpbingbmbnt— Penalty fob Infbingemint 
,: OF Pesign Patent. , ,, 

To èntltle the owner of a design patent to recover thé statutory penalty 
for its Infi-ïngement provided by Act Feb. 4, 1887, c. im, 24 Stat. 387, 
Supp. Rev..gt. 533 (tî, S. Oomp. St. 1901, p. 3398), he must hâve duly 
marliqed the p^tented articles made or sold by him, where there is no 
proof.oflnfringementby défendant af ter notice. 

[Ed. Note. — For other cages, see Patents, Cent. Dig. §| 354, 355; Dec. 
Dig. §224.*] ' 

0. PaTÏÎNTS (§ 325i*)^SUiT FOR Infbingement— COSTS. 

Whete tlae complalnaiit in a suit for infringement estahlished the vàlid- 
Ity of his patent and its Infringement, but, owing to the peculiar circum- 
staBceabÊ .the case-, ..was «ot entitLed to lany of the reliel-prayed for, the 
costs may be divided as deemed équitable by the court. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 0)7, 609, 610; 
Dec. Dig. § 325.*] 

•For other cases ses same toplo & | numbee la Dec. & Am, Digs, 1907 to date, & Eep'r Indexes 
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Appeal from the Circuit Court of the United States for the District 
of Vertnont. 

For opinion below, see 160 Fed. 103, 

Frank C. Curtis, for appellant. 

John W. Gordon (Richard A. Hoar and Streeter & HoUis, of coun- 
sel), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is a suit in equity charging the in- 
fringement of design patent No. 3^,115 issued May 25, 1897, to William 
H. Young for a design for asarçophagus monument, and claiming an 
injunction and damages. Àssuming that the patent is valid, infringe- 
ment is obvions. Consequently the question of validity is the one of 
primary importance. 

The défendants first contend that the patent is invahd for want of 
invention. But, in considering this contention, we are met at the out- 
set with a decree of the Circuit Court for the Northern District of 
New York holding in a contested case where the same claim was 
made, and much évidence of the prior art presented, that this identical 
patent was valid. Young v. Daley (decree filed February 25, 1902). 
Upon appeal the decree was affirmed by this court (120 Fed. 1023, 
56 C. C. A. 686), although it appears that the particular errors as- 
signed by the appellant related to other points than the validity of the 
patent. This decree, being between other parties, does not constitute 
res adjudicata. We are not constrained to follow it upon any prin- 
ciple of stare decisis. Still we think an orderly administration of 
justice in patent causes reqûires, as a gênerai rule (to which this case 
does not constitute ah exception), that when a patent, after full hear- 
ing, has been declared by the Circuit Court to be valid and such decree 
bas been affirmed by this court, we should follow the décision in a 
subséquent case involving the validity of the same patent, and not 
presenting any essentially différent évidence, notwithstanding the 
claim of invalidity was not urged upon this court upon the prior ap- 
peal. 

The défendants, however, insist that the testimony presented in this 
case is essentially différent from that appearing in the earlier case. 
It is true that the witnesses are différent, and that many new draw- 
ings are shown in this record. But, after a comparison of the exhibits 
in the two cases, we cannot say that the conclusions to be drawn with 
respect to them are materially différent. In neither case was précise 
anticipation shown. In both cases drawings were produced contain- 
ing parts similar to parts of the patented design, and it was claimed 
that the association of such parts in such design called for mère me- 
chanical skill, and not invention. The scope of the former inquiry 
seems to hâve been substantially the same as that of the présent, and 
the drawings of several of the patents shown therein are quite as like 
the design of the patent as any of the drawings hère. 

We, therefore, think that we should follow the décision in the prior 
case, and hold that the patent possesses patentable novelty. And it is 
also proper to say that, considering this case without regard to the 
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©thérj we thitik it distinctly the'ïbetter viéw' that ttié patentée, while 
availing himself of parts old in the art, so united them in his design 
as to produce a completed wholé having a new' and.pleàsing efîEect dis- 
tinct f rom the effect of the separate parts— that hç obtained a new 
requit, and consequently a valifl patent. 

It is next contended that the patent is invalid becauseit relates to a 
monument \\rhich is not "a manufacture" within thè meaning of the 
design patent statute. Rev. St. § 49291 (U. S. Comp'. St. 1901, p. 3398). 
We think this contention not well . f ounded. A monument is manu- 
factiir^^' ^^'^ iti our opinion is Jà '^mariùf aeture," and not — as urged 
by the défendants — a species of ârèhitecture. It tomes within the dic- 
tionary définition of the forrheïfierriï, ànd, if we go beyond that and 
look at trade. usage, we find in the présent record the défendants' own 
witnesfees describing themselves i 'as ■ moriumetit "manufacturers" and 
speaking of "manufaçturing" monuments. For thèse reasons we hold 
thè patent Valid and infringed. Thè remaining questions relate to the 
f elièf : to bç granted. 

'Thé côinplainant claiths to rècbver by way of damages the statutory 
penalt^' of $250 for eacTi inf ringing monument. Act Peb. 4, 1887, c. 
105(;24 Stât; 387, Supp. Rev. St;."5S3 (U. S; Comp. St. 1901, p. 3398). 
In drde;r to so recover, however, it is ihcurhbeïit upon the complainant 
to slîow-^thère being ïip proûï of infringement after actual notice— 
that thië 'patentée duly'niarkéd the pâtented articles (the monuments) 
which he'sbld. -Rev.' St. § â90Cl;<(U; S. Comp. St.: 1901, p: 3388). 
This Obligation the complainatit; irt our opinion bas failed to fulfiU. 
Thè te^fîinohy is unjperstiasive th*t ail the monuments sold by Young, 
the pàteritëè, were rtiarkéd. Indëê'dî the évidence with respect to sev- 
ëràl^hë 'Coort monument, tôt eîcaniple^^is convincing that they were 
not rnatked,' ' The complainant has'fàiled tO'establish a case in which 
dâmageé cin' be recoveted. ''''■* ■''■^■.■■' ' ' 

Thë final i^uestion is Whether an injunction should be granted. Thé 
fact that à' défendant has ceased to infriiige and promised not to in- 
fringejîn the future does not necessarily'prevent an inj-unction issuing 
agaifiât'hitti. Indéed, undersuch 'Conditions, an injuhction would or- 
dinarily issue. But still an injunction is only granted to prevent 
threatehed in jury. If it is clear that no in jury is threatèned, it should 
riOt issUë. ■ ' ''':■: 1 ■■ 

The itllringitlg monuments were made by the firm of Inries & Cruik- 
sharik. ' Crtiikshank died beforé thecôtnmencement of the suit, and the 
défendant Marr is his administratorji An injunction cannot run against 
the former, nor against thè latter as administrator on actount of his 
intestate's itiïringing act. Thè ■ administrator threatens no wrong. 
Innesj thé othèr partner, gave up the business of manufaçturing monu- 
ments upott tHe'death of Cruikshank,; has not engaged in it since, was 
notengaged in it àt the 'commencement of the suit, and manufactured 
no infringiag monurnéûts after he Was informed that the design was 
patentedci There is nothing to indicate any intention upon his part to 
re-engage in business, and it is altogether improbable that, if he, did, 
he Woiild use this particula'r' patèntdd design. Under ail the circum- 
stànces; it seems to tiS clear that Innés is neither threatening nor con- 
témplating infringement. We cannot: see that an injunction against 
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him would accomplish anything, is necessary for the protection of the 
complainant's rights, or would serve any useful purpose. And, if the 
complainant is neither entitled to damages nor to an injonction, the 
bill should be dismissed, and the decree of the Circuit Court to that 
extent affirmed. 

The only question remaining relates to costs. The complainant has 
established that he has a valid patent which has been inf ringed. On 
account of the unusual circumstances of the case, he is not entitled to 
any of the relief prayed for. We think it équitable that he should hâve 
one-half costs in this court, and thàt neither party should recover in 
the Circuit Court. 

Thé decree of the Circuit Court is modified by striking out the pro- 
visions with respect to costs, and, as so modified, is affirmed, with 
one-half the costs of this court to the appellant. 



AMERICAN GRAPHOPHONB CO. v. LEBDS & CATLIN CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 31, 1909.) 

■ No. 181. 

1. Patents (§ 30*)— Invention— Anticipation. 

In contemplation of law an invention does not exist until the înventor's 
Ideas haye been reduced to practlcal form, either as the basls for a pat- 
ent or an anticipation of another's invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 34; Dec. Dig. 
§ 30.*] 

2. Patents (§ 69*) — Anticipation. 

The naked assertion that a certain resuit has been acconiplished, with- 
out describing the means wUIch produced It, is insufflcient as an anticipa- 
tion. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. g 84; Dec. Dig. 
§ 69.*] 

3. Patents (§ 328*) — Anticipation and Infeingement— Pkocess of Making 

Commercial Sound-Records. 

The Jones patent No. 688,739, for a process of produclng commercial 
sound-records, was not antlcipated by the Adams-Handall Britlsh patent 
No. 9,996 of 1888, and is valid. Also held Infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal by the complainant from a decree dismissing the bill 
which allèges infringement of letters patent No. 688,739 granted to J. 
W. Jones for an improved production of sound-records. 

See, also, 140 Fed. 981; 155 Fed. 427; 170 Fed. 333. 

Philip Mauro, C. A. L. Massie, and Ralph L. Scott, for appellant. 

Louis Hicks, for appellees. 

Waldo G. Morse, as amicus curiae on behalf of défendants similarly 
situated. 
, Before COXE, WARD, and NOYES, Circuit Judges. 

•For other oases see same topic & § humbek lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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COXE, Circuit Judge. The Jonesi patent relates to the commercial 
production of sound-records from an original record çbaracterized by 
latéral undulations of substantially uniform depth. The invëntor 
avoids the difficulties existing pridr to the date of his invention by 
producing in the first instance a fully finished originar record whose 
grooves are of the final depth requined; thus doing away with the 
necessity for etching and subséquent smoothing. The original records 
made by this process are electroplated and the electroplate matrix is 
used as a-die. i '■. ^^ • ; 

In carryingout the invention the invëntor employa a disk of suit- 
able recording material upon the surface of which hè forms a spiral 
groove of practically uniform depth, conta:ining 'latéral sinuosities or 
irregularities corresponding; to the sound waves recdrded. The copy 
to be used for reproducing is' an exact 'cOpy of the record so formed 
which is complète and finished, its grooves being in slight but ap- 
préciable depth requiring no deepening or retouching by an etching 
fluid or otherwise. The original record is prepared for receiving the 
electroplate deposit by coating' its surface with an electric conducting 
médium and is then placed, in ^u. electrpplating bath ,and a layer of 
métal is deposited thereon. The thin matrix thus formed is readily 
separated from the original record Which may be used repeatedly to 
form other matrices. The çompleted, matrix which is reinforced by 
a iUpporting plate constitutes a die, the -record appearing upon it in 
thé fbrm of a raised ridge, beihg the exact counterpart of the original 
sownd groove. The die is then pressed ipto a disk of suitable material 
to receive and retain an accurate impression of the record on the face 
of the die. The stamped record thus produced is the finished com- 
mercial article, being a f aithf ul copy of the original path traced by 
the recording stylus. The invention is limited to soUnd-records çbar- 
acterized by latéral undulations of practically unifprm depth and is 
not claimed in connection with sound-récOrds having vertical irregu- 
larities. 

The claims are as follows: 

"(1) The herem-described method o( proaucing sonnd-records, which con- 
sists m cutting or engraving upon a tablet ôf suitable Riateriai, by means of 
the latéral vibrations of a suitable stylus, a record-groove, of appréciable and 
practically uniform depth and havlhg latéral undulations corresponding to 
the sound-waves, next coatlng the same with a conducting material, then 
forming a matrix thereon' by electrolysis; âM finally separating this matrix 
and pressing the same into a tablet of suitable material, substantially as de- 
sorlbed. : . , i < ■•'. 

"(2) The process of producing commercial sound-records of the type indi- 
cated. which Consists of first preparing a flat tàblet or disk of soft waxlike 
material, then engraving thereon by means of the latéral vibrations of a 
suitable stylus a record-groove of appi'ecliable and uniform depth and having 
latéral undulations, corresponding to sound-Tv'aves, next rendering the surface 
theteof electrically conductive, therl formiiig'a matrix thereoh by electroly'^is, 
next separating the matrix from the original record-disk without the use of 
heat, and flnally impresstng said matrix into /a disk of suitable materiaV to 
form the ultimate record, substantially as described." j , :' 

The process of the invention is sufiiciently disclbsed by the claims 
and is as follows; 
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First. Engraving upOn a tablet of soft waxlike material by means 
of latéral vibrations a record-groove of uniform depth and having 
latéral updulations corresponding to the sound-waves. 

Second. Coating the tablet with a conducting material. 

Third. Forming a matrix thereon by electrolysis. 

Foûrth. Separating the matrix from the original record-disk with- 
out the use of beat and pressing it into a tablet of suitable material to 
form the ultimate commercial record. It will be observed that the 
patent relates to disk and not cylindrical records, to soft and not hard 
recording materials, to record-grooves having latéral and not vertical 
undulations and to the muhiplication of hard copies from the soft 
original and not a plurality of hard originals. Speaking broadly, it is 
thèse distinctions which separate the method of Jones from the prior 
art. 

The patent bas been bitterly contested but was sustained by this 
court in two causes, which were argued together, against the Universal 
Talking Machine Mfg. Company and the American Record Company, 
151 Fed. 595, 81 C. C. A. 139. Upon a record presenting, we think, 
the essential facts upon which défendants rely as fully as in the 
case at bar, the court, after considering the prior achievements of 
Young, Bell & Tainter, Berhner and Edison said : 

"It isslîown that it did not occur to any one before Jones that the old use 
of the varying depth proeess on cylindrical records could be adapted to a new 
use with a uniform depth proeess on flat records with a useful and practical 
resuit. * * * The disk produced by the patented proeess responds to the 
test of suceess where others hâve failed. But, in addition to this inventive 
success, , it is also a commercial suceess." . 

It is hardly necessary to say that unless the présent record discloses 
new facts which màterially change the issues involved we cannot alter 
our former décision; évery question there determined is stare decisis. 
Even patent litigation must end somewhere. 

The Circuit Court decided that the patent was anticipated by the 
Adams-Randall British patent. No. 9,996 of July 10, 1888. The court 
also decided that the first method admitted by the défendants, viz. : 
"Copying, or reproducing and multiplying by familiar electro-metal- 
lurgical proeess, records bought in foreign countries and lawfully 
imported into the United State-s" did not constitute infringement but 
that disks made by the second method adopted by the défendants did 
infringe. It may, perhaps, be urged that the finding of infringement, 
in view of'the décision that the patent is invalid, was obiter, but we 
anticipate this objection by saying that we are satisfied that the judge 
of the Circuit Court was correct in holding that the method adopted 
by the défendants in the manufacture of their so-called "gold rec- 
ords" Gonstitutes infringement and we deem it unnecessary to add 
to what he has said on that subject. 

The' only debatable question, therefore, left for décision is whether 
or not the Jones patent is anticipated by the Adams-Randall dis- 
closures. ' In his provisional spécification Adams-Randall states that 
the invention consists : 

"Fourthly: In forming in a solld résistlng material, sueh as lead, zinc, 
copper, wood, Ivory, hard rubber, or similar materials, a channel or groove 
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of uniforflj ijepth preferably, the side or sides of whlch represent a phonauto- 
graphlc record or phonogram. 

"Flfthly: In forming in a semireslstlng materlal llke wax, pàraffln or slmi- 
lar materlals, or compounijs, a groôve or channel preferably, of unlform 
depth, the side or sides haying formed thereln, a plionautograpliic record or 
phonautogram. 

"Slxthly: In producing sucli or similar record, in a solld resisting materlal, 
llke leâd, or semireslstlng materlal llke. Wàx, and eleetroplating or obtaining 
electrotypes therefrom. In nickel, platinùm, alumlnum, phospliorbronze, or 
llke materlal for the purpose of procuring a permanent and durable record." 

In his complète spécification he states the invention to consist : 

"Flfthly, — In forming in a semireslstlng: materlal Uke wax, pàraffln, or 
other Uke eompound, by means operatlve independently of the primary vibra- 
tor, but acting in unlpon tijerewith, a groove, eut, or channel, whlch repré- 
senta a phonautographic record or phohautogram. 

"Sixthly, — In obtaining two or more phonautographlc records slmultan- 
eonsly.. [ ■ , : . . 

"Sevepthly, — In obtaining a phonautographlc record, dlrectly in a solld 
resisting materlal Uke lead, wood or slmllar waterials, and eleetroplating, or 
obtaining electroplates f rom the same, in nlelvel, platlnum or llke materlals, 
for the purpose of obtaining durable records in duplicatés." 

The seventh claim is as f ollows ; 

"ïhe method of making a durable phonautographlc record of sound vibra- 
tions, whlch consists in cutting the record in solld resisting material sueh as 
wood, leàd, etc., and théii eleetroplating the aame with copper, nickel or oth- 
er tenadidus métal, substantlally as dés'crlbed." 

'■ Can it be said that- ail this desçribes the Jones invention in such 
luU, clëar and concise tbrms as to ériable a persoh skilled in the art 
to produce a commercial sound-record by the Jones method? We 
think nèt^ and this conclusion is confirmed by an examination of the 
drawingé and other portions of the Adaihs-RandaH. patent. 

It may 'be conceded that when Adams-Randall -wrote the language 
quoted he was possessed of an idea of some kind, but neither an idea 
nor aithought is patentable, and neither can anticipate a patent. As- 
suming the existence of: the idea, What was it, how was ît to be carried 
out, and what was the résuit prodUced? The patent fails to answer 
with any degree of defihiteness. A valid patent should not be de- 
stroyed'by a vague, confused, indeterminate document. 

If to-day a skilled artisan, who had never heard of the Jones or 
Adams-Randall patents, were givenajônes disk and the Adams-Ran- 
dall patent and directed, after reading the patent, to construct similar 
disks, we doubt whether, even with such inforhiâtion, he would be 
able to do so. It must be remembered that the Ehglish patent was 
granted in 1888, nine years before the Jones application, and in the 
interval Bell, Tainter, Bérliner, Edison and many other accomplished 
inventbrs were striving to produce commercial record-disks, but it 
never occurred to any of them,, not even to AdamS-Randall himself, 
to follow what is now said to be the obvious direction of the Adattis- 
Randall patent. • . 

Is not the ifàct that the patent was never heard oi until it was resur- 
rected for the purpose of this litigation, persuasive évidence that it 
contained nothing of, value to the. art? It deals ,with çylindrical, lat- 
erally grooved sound'- records ; made by.arevolving cutter orburr vi- 
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brating in hàrd tnaterial, So :hard jnd'eed that Sound, it is said, can be 
reproduced from the originalsi The patent does not suggest the use 
of the electfo-plate matrix as a die but pfovides for coating the cylin- 
der with copper, nickel or other tenâcious' metaî to make it durable. 

In short, we are unable to see that Adams-Randall's contribution 
to the art advanced it a single step. His patents abound in tentative, 
indeterminate and infeasible suggestions too nebulous to anticipate a 
patent which has actually shown the art how to make the thing needed. 
In contemplation of làw an invention doés not exist until the inventor's 
ideas hâve been redueedto practical form. As was said in Standard 
Cartridge Co. v. Peters Co., 77 Fed. 630, 645, 23 C. C. A. 367, 381: 

"The mère existence of un Intellectual notion that a certain thing could be 
done, and, If done, might be a practical utillty, does not fumlsh a basls for a 
patent, or estop others from developing practlcally the same Idea." 

The burden of proving anticipation by clear and convincing évi- 
dence rests heavily upon the défendants. We cannot avoid the con- 
clusion that the sanguine and optimistic view taken by the défendants 
of the Adams-Randall patents is not justified by anything found in the 
patents themselves. The patent upon which the chiefreliance is placed 
fails to give a clear statement of the method of producing the Jones 
disk. The naked assertion thàt a certaih resuit has been accomplished 
without stating how, without describing the means which produce the 
resuit is insufficient as an anticipation. Hanifen v. Godshalk Co., 84 
Fed. 649, 28 C. C. A. 507. 

The most favorable view for the défendants is that the question of 
anticipation by the Adams7Randall patents is involved in doubt, and 
this is fatal to their contention. "If the process pursued for its de- 
velopment failed to reach the point of consummatibn, it cannot avail 
to defeat a patent founded upon a discovery or invention which was 
completed. * * * fiig j^^ requires not conjecture but certainty." 
Coffin V. Ogden, 18 Wall. 120-124, 21 L. Ed. 821; Badische v. Kalle, 
104 Fed. 802, 44 C. C. A. 201. ' 

It is unnecessary to discuss the other alleged anticipating patents 
and articles said to appear for the first time in the présent record. 
They add nothing of importance to the controversy. In other words 
if the riçferences discussèd by this court upon the former appeal plus 
the Adams-Randall patents ^re insufficient to destroy the patent in 
suit it is manifest that the alleged new références are equally inef- 
fectuai. 

As before stated we hold that the second method adopted by the 
défendants and admitted by them in their stipulation to hâve been 
practîced prior to the commencement bf the suit constituted an in- 
fringement of the claims of the complainant's patent. It would seern 
that nothing further is required. Where a patent has been declareà 
valid and infringed a decreè foUows as a matter of course. As the 
Circuit Court has twice deçidéd, once on a motion for a preliminâry 
injunction, as we undersland it (155 Fçcl. 427), and.again at final hear-^ 
ingy tbat the first process employed by the défendants does not in- 
fringe, we should hesitate long before reaching a différent conclusion. 
It is, however, for présent purposes sufficient to say that the ,(;om- 
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plâinaflt's proofs and the défendants' stiîpulatian as tri their second 
prôcess amply sustain the charge of linfringement. 

The decree is reversed with ^edsts? of this court and the Cause is 
remanded to the Circuit Court with instructions to enter the usual de- 
cree in favor of the cohiplainant. ■■' 



AMERIOAN GRAPSOPHONB COi T. LEBDS & GATUN ÇO. et al. 

. (Circuit Court of Appeals, fécond Circuit. May 3, 1909.) 

'['.'. No.;'i8i.. "' 

On Motion to Vacate Stay of Mandate. ., 

C. A. L. Massie, f or ttie motion. ; ■-: 
Louis Hlcks, opposed. 

Beforè; COXE, WARD, and NOYB^, 'Ctrbult Judges. 

P|Çîï^, ÇpitlAM. The motion to vacate the stay of the mandate in this case 
is djèiiled, and the stay çoritinued untll the adjournment of the Suprême Court 
upoii thé 'défendants' giving a bond in''tlie sum of $5,000 condltioned to pay 
ail prbfltS fthd daUiagèâ earhed by thô' diefettdantâ or sustained by the com- 
plaiaautbecause of the Staf, ytith leate, Un case the Suprême Court adjourn 
wltHoUt, hiaying denied the wrlt of certiorarl, to apply to this court or any 
judgettiereof for a further stay, ' ; 



TEN MILE 00 AL & COKE GO. v. BURT et ni. 

;" ;' .(Circuit Court, N. D. Wsik.'Virginla. May 10, . 1909.') 

CA.rfCELjç.ATiON ojF Instruments (§ 37*)r'RiGH;r ' of CANOEi.LfuoN— Violation 
pï :*iMJST— Pleading. 

À 'Mil, alleglngthat défendant jfeecured'a conveyancé from complainant 
of vàluable prôperty oii his prottlSfe to procure a thitd party to build^ 
a Une of 'railrokd and opéra te lt?for 20:years as an Independent apd com- 
peting road, and to afford to complainant faciUties for shipping coal 
from Its-lands on such Une, andthat he did not intend to fulflU suCh prom- 
Isëj and did not, the road having bèei) 'Bullt' âhd turned over to a rival com- 
pûtiy, fetatés a cause of action fbr'the eanceilation of the conveyancé on 
the gcoUDdi that. défendant obtftilued 'the-.same by f raud and deceit, in viOr 
latlppj,o£ n Tplatlonsl^ip Of trust, ,0/ aiççncy agalnst whlch he cannot set 
UP the fl^f^usè pf lâches or açfluiesçence, ' 

[Epi.' Noie.— ^For other casés, seé ;Càncèllati'on of Jnstrùtnents, Dec. Dig. 

â^3t*i'-^' ■'■■■ •■ ""'''';'.:.;:.' ' ' -'>■; ^i^-. ■ ■-' • • ■ ::■ 

In EqHÏty. ■ 0" deniurrer to bill. i - ;; ■ 

Plalntiffiihasfilied Its blH, in substa^ôcÇialleging itself, prlpr to 1896, tohâ'tîp 
been ,tl;ie 'pwner of abo^lt 2,500 acre? ^oif , coal. on, Ten Mile creek, in Harrison. 
county,; W, Va^ ; tliat T. M, Ja.cksbn, Its président and the owner of substantiâl- 
ly aïl,its stock, coneelved thé Idéa pf bUildlUg a ràllroad from îîew iïàrtlns- 
ville, on'thè Ohlo river, to ClarksbUrg,'and théhce to Bellngton, in said stàte, 
by and' through and for thepurpose of developing plalnti(Ps,cpal prpperty àjad 
like propeçtleSj adjacent, pwned by sald Jackson perspnally;,tha.t to this.pjfd 
h^seoui-ed: a, charter for such, road, knowri'as the "Short Liiie Ràllroad," sur- 
ve'yed thë Itne, pWcurèd rlghts ,of way,' flled ttie mflps and profiles at his oWn 
experisé, and turiïed att PVer to thé ràllroad' Corporation; that .tacksoU wa» 
made président of this railroa'd company, as also of plalntift; that plaintifC. 

*Fàr otber cases see saine topic & S nuubgb fîi Decl & Am. Dlgs. 1907 to date, & Rép'r Indexes 
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by power of àttorney executed Nbvembef 21, 1896, authorized him to sell aad 
dispose of Its propérty rlghts and franchises upon conditions tliat Ue might 
déem best and to whom be migbt see fit; that in January, 1897, be entered iD"- 
to a contract with one Machen for the consti-uctlon of the railroad upon terins 
and conditions set forth, but not deemed inaterlal to state ; tbat in this state 
of affairs Interviews were sougbt with bim by défendant George A. Burt, lu 
person and by agents, and be was informed tliatthe Obio River Railroad want- 
ed to construct for him this Short Line Bailioad; that thèse interviews re- 
sulted In bis being inti-oduced to H. H. Rogers, then président of the Ohlo River 
Railroad (whlle Burt was'lts gênerai manâj^er), and the resuit was Jackson 
bought from Machen for $500 the release of the latter's construction contract 
and entered into one with Rogers jÇor the construction of the road ; that this 
agreement was made with the express uhderstanding that Rogers, through hls 
agent, Burt, sbould construct the road at his own expense and o^erate and 
maintain it as an indeperident'àjid conlpetlhg Ube, and especially aé to the 
Baltimore <& Ohlo Railroad, from whose exactions and oppression the said 
Jaclîson as a coal shipper had : iaf oretime suffered; that it shoyld not only be 
built and operated a^ an independent Une, , but It was expresply agreed it was 
not to be sold to any other railroad company within 20 years froin its construc- 
tion; said Jackson Was to répialn its' président, ànd evêry facillty for the de- 
velopnient and shlpplng of coal shoùld be given the plalntlflf and other coal 
owners along its Une. It is.then charged that Burt, the agpnt of Rogers, vèly 
,soon after this agreement made in bis présence, and after the fulflUment of it 
in détail had been turned over to him by Rogers, demanded from Jackson jfor 
his services, perf ormed and to be performed in : securiiig the constructlOû of 
this road and the mainteiàahce and opération thereof for at least 20 years AS 
an Ind^endent line, and whleh he woùld cause tb construct 'tipples at its Obio 
river terminus for the handling and shipplng of coal, inçludlngthat of plain- 
tliï, that he should be compensa ted, and, this belng çommuiiicated by Jack- 
son to it, it, in order to accomplish the construction of thé' road upon the tenhs 
agreed, to accomplish the development of Its cOal, and to secure shipplng 
facilities as agreed upon, for thèse considérations, and thèse only, conveyed,;at 
the instance of Burt, to Ella T. Burt, bis wife, 1,000 acres, of Its coal, alleg0d 
to be worth $4;CK},000. This conveyanee, it.l^ charged, was eonsunimated by a 
written agreement to convey, dated June 6, 1899, and by three deeds, dat'éd JÙly 
16, i901, November 30, 1901, and February 22, 1902. If is then charged that 
thé Ohlo River Railroad, substaùtially pwned by Rogers and Burt, was not a 
paying road, havlng no coal along its Une, and that its only chance to be prof- 
îtably operated depended upon its building or securing a branch Une intq coal 
térritory like that along thé proposed Short Line, dorpinated or controlléd by 
vhe Baltimore & Obio Railroad; that Rogers and Burt never undertooik the 
construction of the Short Line Railroad with any purpose or intention to per- 
form their promises and agreement with Jackson, but, on the contrary, fraud- 
alently and deceitfuUy resorted to such promises and agreements in order to 
secure its rights and franchises . and with the fixed' purpose and inte;ntion, 
from the stàtt, by its coilstrûctlon to enable them to u&loàd upon the Balti- 
more & Ohio Railroad their unprofltatjle Ohïo River Une upon the streiigth 
of the Short Llne's value.- Thi* unloading'upon and sale to the Baltimore & 
Obio Company it is charged of the two Unes, the Ohio River and the Shçrt 
Ijine, wae made almost before ipe Short Ljne was coijjpleted, and in utter dis- 
regard of the agreement madé by Rogers a!hd Burt, wh^reby the opportunity 
for tbë profitable' ûevelopmeiit of plifihtiff's property was dlssipated, nO ship- 
ping facilities were furnished, no tipples'.erected, and it was compelled to sell 
and dispose of the remaioder of Its ppoperty. Burt, itls charged, however, 
caused side tracks to be built by the railr'pad CQmpany, iixto the 1,000 acres so 
conveyed to his wlfé, wheréby its developiûént w'âs seéuréd, and thén lêasedlt, 
30 as to réceive a royalty bf 6'cents.per ton for the coal. The lilU charges 
Ella T. Burt to hâve had funknowledge of the, f.al8e and deceitful: promises 
and agreements wb^reby theoonveyançes; o^ the coal were made to her; that 
Bhe took such conveyances only. In fàet, ag trustée fqr her husband, ifvho had 
le so convéyéd, kno*ing that it was not intendéd ta fulflU the àgreemèhts by 
■ wMlieh it was obtialned; that Such convenances were made -without considéra- 
tions either good or valuable In law, and a cancellation thereof as elouds upon 
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plaiiitiff's titte Is prayed. To tliis bill the défendants George: A,, and Ella T. 
Burt hâve flled a wrltten demurrer, alleging (a) that the plalnttffihas not made 
or stated a case entitling it to relief in equity; (b) that the bill, shows on its 
face iilalntifC to hâve heen gullty of lâches in instituting its suit, \yheveby Its 
claim is stale; (c) that the allégations of the bill show acquieseence on the 
part of plttlntlfï in tlie sale of the Short Line Kailroad to the Baltimore & 
Ohio Company, and in the fraud of Burt, if any, and ratification of the saaie ; 
and (d) that tlie plaintitï lias a full and complète reuiedy at law. 

John H. Holt, H. C. Duncan, M. G. Sperry, and George W. Jolm- 
son, for plaintiff. 
Vinson & Thompson and W. E, Chilton, for défendants. 

DAYTOK, District Judge (after stating the facts as above). After 
long and patient study of the naany authorities cited in the able briefs 
filed by cottnsel on both sides touching the application to this case of 
the équitcible doctrines of lâches and acquieseence, I hâve feit con- 
strained ,t6 reason the true solution to be reached from a somewhat 
différent standpoint from either of those taken by contending counsel. 
Giving the broadest and most libéral construction to the allégations of 
the bill in favor of the plaintiff, aS I must do upon this demurrer, 
which admits them to be true, it seems to me that I may epitomize the 
case to bethat in considération of the undertaking on the part of 
Burt to secure Rogers to build the Short Line Railroad, maintain and 
operate it as an îndependent line for at least 20 years, secure him to 
build tipples, at the Ohio River terminus, furnish track and shipping 
facilities whereby the plaintiff could develop and mine its coal, and 
hâve Jackson, its substanttal owner, retained as its président, by rea- 
son of ail which the plaintiff would be assured, not only of full and 
complète shipping facilities, but also of much-desired carrying com- 
pétition, the plaintiff agreed to and did convey, as compensation for 
thèse thingsto be accomplished by.Burt in its behalf, the 1,000 acres 
of coal. This being true, a relation in the nature of a trust, an agency, 
àt least, was created. It seems to me that the allégations of the bill 
are ample to establish (a) that Burt himself had no means with which 
to build, and was not expected to build, the railroad ; (b) that his con- 
nection with it was solely as the agent of Rogers, wlio was the man 
of mçans; (c) that he did not undertake to pay a direct considération 
for the coal, but only to perform certain services, tù'the end that cer- 
tain advantages shouid accrue to the plaintiff, which, if he accoijiplish- 
ed, he was to receive this 1^000 acres of coal in compensation. If this 
contract had beeii made direct with the principal, Rogers, and the cort- 
veyancès had been mâde to Rogers in express considération of his con- 
tract to expend the, money.necessary to build the road, to maintain 
;its '20'year independence, to furnish shipping facilities, etc., rio possible 
'trtist telâtion could be assumed. The building of the road would hâve 
been' at least pMrt perforrpa,nce, and to that extent a valuable con- 
sidération, and after long delay equity would assume acquieseence in 
the change of conditions. If, however,'one undertakes as trustée to 
dd for a- considération certain things, ispaid for it in àdvance, does 
not'clo it, but in facît néyer !.înterided to do so, but by false promises 
has secured his principa-l's.property by fraud and .dëceit,, equity., iwill 
i>ot, in my judgment, allow him to plead lâches in order,,that:he may 
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retain his illgotten gains. As well establish the doctrine that if a 
man rob me on the highway of my purse, and I do net sue for its re- 
covery at once, that I am guilty of lâches and hâve àcquiesced in his 
right to it! 

Assurning that the allégations of this bill are true, as I must, Burt 
secured from this coal company $400,000' in value of its property upon 
promises of what he would secure Rogers to do, knowing at the time 
that the things contemplated would not be done by Rogers, and no 
practical good, but, on the contrary, evil, would inure to the company 
in fact. However, if Burt cannot be held in trust relation to plaintifE 
in this transaction, nor as its agent to secure thèse* benefits for it, I 
am nevertheless satisfied that allégations of the bill are sufïicient to 
charge that the considération has wholly failed, and that no good or 
valuable considération can be relied upon by Burt and wife to retain 
this property. The deeds are sought to be removed as clouds upon 
title, and as having wholly failed in considération. Near 100' cases 
hâve been cited by counsel, pro and con, touching this subject, most 
of which I hâve examined, but refrain from discussing now. If the 
évidence upon final hearing is not sufHcient to sustain the allégations 
of this bill, then no discussion of thèse principles will be necessary. 
If, however, such évidence is sufficient, I am well satisfied thèse same 
défenses will be relied upon at final hearing, when the légal principles 
can be much better applied to and illustrated by the , f acts as they shall 
then be developed. 

Lct the demurrer be overruled. 



PENNSYLVANIA STEEL CO. v. NEW YORK CIOTY RY. CO. 

MORTON TRUST CO. v. METROPOLITAN ST. RY. CO. 

GUARANTY TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. May 5, 1909.) 

Receivebs (§ 108*)— Successive Receivbbshïï'S Repbesentiko Diffebent In- 

: lEKESTSr-AcCOUNTING BeTWEEN ReCEIVEBS. 

Suggestions made as to the settlement of accounts by a master between 
receivers appointée! for the lessee of a street rallroad System, and by 
whom it was operated for a time with the consent of the lessor and its 
mortgagees, and receivers subsequently appointed In foreclosure sults 
brouglit by the latter, to whom on thelr appointment the property was 
turned over, together wlth equipment, supplies, etc., purchased by the 
former receivers and remalnlng on hand; the accounting being In part 
for the puiTpose of determinlng to whlch estate varions items of expendi- 
ture by the receivers for the lessee, such as those for equipment, repairs, 
and betterments, should be charged. 

[Ed. Note. — For other cases, see Receivers, Dec. Dig. § 108.*] 

In Equity. Mémorandum as to accounting between receivers. 

Byrné & Cutcheon, for Pennsylvania Steel Co. 

Dexter, Osborne & Fleming, for receiver of New York City Ry. Co. 

Bronson Winthrop, for Morton Trust Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

Davies, Stone & Auerbach.for Guaranty Trust Go. 

fFor other cases seesani<; topic <& j NU^Bc^iK in! Dec, & Am. Di£8. 1907 to data, & Kep.'r lodexes 
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'■ lAGOMBB, ■ Circuit Judge, In'the opinion fîled ]nlf 16, 1908 (165 
Fed. 463)1 inthe ab6ve-nameds11its7.it was suggested tllat at the prop- 
er time'thereceiver of 'thë New^ 'York City Railway Company would 
initiate such accounting before the spécial master, of whicli ail parties 
to any of thesesuits shouldhavé 'notice aiïdopportunity to be heard. 
The trial oft'woof the suits and thé constant presentatio:. in one form 
or another of cOrttroverted questions, which can be disposed of only 
aftef the factS' are presented, stréttgly indicates the importance of 
now prôceeding with this inquiry. : ' lïi the opinion referred to some 
illu^râtions \*ére giveïi indicating'the method of accounting; but it 
may be desirabléUb malcfe some further suggestions, since it is expected 
that on this prdceeding very many 5f the controverted questions above 
referred to will ' bè settled finally,' so as to be reviewable on appeal by 
any one disSatisfied with their disposition. 

In orië sensé' an -accounting hasalipeaçiy been had. At stated periods 
the r'eeèîvers have-àppeàred befbi'è the spécial master and proved their 
teicëipts and disbursernents. Of eburse, that need not be repeated. 
Whdt is -now to be dorië ïé'tb take'up the varions items already passed 
and' décide which ■ receiveJF shotild;piËy it; against which estate it 
should bêeharged. T6 ilMstratè: Thé first item' mây be a pay roll 
for' pperating force ; the hèki, a çqal bill; the next, suppliés 'for ordi- 
nary ■ ' irèjiair'- .'and opèrâtingi ' ' Ail thtesè would ' presumably .be charged 
to'the:.Néw York City rèceiver. The next items may bé' fèf'materials 
and labor rebuilding a 'burned car barn. Perhaps thé ' S^gregaté of 
thèse items has been reduced by reimbursement of the New York 
receiver through moneys coUected by Metropolitan receivers from in- 
surance companies. Jfresumably the new building has cost more than 
the insûrâncé, and the' Mlaiice has bteén paid by New York receiver 
out of the income hereceived from' operating the road. As to this, 
no doubt, there will be.a çontroversy, on which the master may take 
testimony and, hear argument, and will report whether it should be 
charged to New York City or Mètropiolitan. The next item may be 
for tie\v càfs, and will prdbably présent similar questioné. 

While the total nutnber of itenis ipvolved is large, they will probably 
readily clapsify intp grpups, whicli,,ip.rjese;'nt closely similar questions, 
and which, should not take long to présent and dispose of. 



: ., MORTON TRUST CO, v. METROPOLITAN ST. RY. CO. et al. ; 
' 1:ti?tfcttlt Court, S. D. New york. May 6, 1909.) 
1. Street ;RA:IïiR0AD8 (§' 55*) — Insolvency — Suits to Enïoboe Rights op 

CBEDITOES— PEOCEDXjRE. 

•In éoûgôridâted «ults Involvlng the admmistering bf the property of 
an extensive street jrailway System and the respective rights of credlt- 
ors qf a lessee, and the lessor, both tosôlvent, techniçalities of pleading 
aiid prâctlcc'wlU noi; bé nlcély coîisi'dèred ; but the côijt't.Will adopt such 
practice as seems best calcûlated to SUbstantlally secure and protect the 
equitiég çrf'aU parties.' I 

[Ed. Note.^ïiOr.otheir cases, see Street Railroads, Dec. Dlg. §• 55.*] 

*F0F otbèricàséfe éMsàiùe topic & § NUMBEii tn' 0«c. & Am. 0igs. 1907 to iite, & Rep'r lodezei 



MOKTON TRUST, CO. V. METROPOLITAN ST. RT. CO, 337 

2. Street Raileoads (& 55*)— Fobeclosurë of JIortgages — Appobtionment of 

EECEIVEESHIP EXPENSES. 

On tlie separate foreclosnre of two mortgages on property of a street 
railroad s.\-Ktem,' tKe first-luertgnge eoveiiug a part ouly of tlie propertj, 
where receivers appointed under Iroth mortgages hâve niade expenditures 
and inciirred obligations for bétternients on varions parts of tlie property, 
the decree of foreclosnre and sale In each case will reserve the right to the 
court to iuijiose a lien on tbe pro])erty covered thereby for its équitable 
siiare of such expenditures wlien detennlned. 

[Ed. Note. — For otîier caseS, see Street Railroads, Dec. Dig. § 55.*] 

In.Equity. On motion to dismiss cross-bill. 

Bronson Winthrop, for Morton Trust Co. 

Masten & .Nichols, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. This is a motion made by complainant 
to dismiss the cross-bill of the Guaranty Company for technical rea- 
sons, aiid also on the ground that it has not been supported by proof. 
In a situation so complicated as this one, with so many confîicting in- 
terests and différent suits, the court is not inclined to be over technical 
as to pleading and pracfipe. If some ,way can be foùnd in which the 
equities of , ail may be substatitially secured, it will be adopted, al- 
though some novel practice may be thereby pursued. It seems to me 
that the cross-corriplainant has an equity which should be protected in 
some way, and which, quite .possibly, may be secured in the nianner 
proposed wjthout working iiiequity to those represetited by thé com- 
plaitiant. , , , 

. Brieily stat.ed, the situation since August 1, 1908, is this: The re- 
ceivers appointed by the court, under both mortgages, held possession 
of the entîre; piropèrty, managing and opérating it as a unitary System 
devoted to' a public service. In order to render that service, and to 
hold the property together, expenditures were incurred in excess of 
the gross receipts. There resulted a déficit, which iio one disputes 
shoul4 be made good out of the corpus of the prpperty which the 
receivers administered. |Had there been but. one mortgage, and that 
one cbvering the endre property, the mattèr would be easily disppsed 
of by a clause in the decree of fdi"eclosure and sale, such as will be 
found in the decree of March 18, 1909, in the Guaranty Trust Com- 
pany suit. 168 Fed. 937. Under the terms of such a clause, a lien for 
the déficit would be imposed upon the whole property, and in the 
redemptioii of that property from such lien ail its parts would ratably 
contribute. , But such is not the situation, The first mortgage does 
not cover the whole property, and the second mortgage is a second 
mortgage only as to the property covered by the first, and is a first 
mprtgage on the ^additional parcels, in which the bondholders secured 
by the Guaranty mortgage hâve no interest whatever. If the outcome 
of.all this litigation were to be what it was hoped it would be, namely, 
a consolidation of both foréclosure actions and a sale of the whole 
prdpefïy under both mortgages, there would be no difficulty; but 
such has not been the course of events. We haye hàd to enter a decree 
under otie mortgage, and are now proceeding with the foréclosure 
suit yiider the other mortgage* In the, decree already entered a lien 

•Por other cases see same topio & § NtrMBEB in Dec. & Am. Digs. 190^ to date, & Rep'r Indexes 
170 F.— 22 
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for the eiitirë déficit was imposed upon the property ordefed to be sold 
under that deçrçe. The logical course would be to impose a like lien 
upon the prop«rty to be sold under this decree ; it being quite certain 
that, if offered for sale as a whole, the property offered under the 
decree in thfe second suit would be bought by the purchaser of the 
property soMrUnder the decree in the first suit, because, without thèse 
additional parcels, or at least without most of them, the purchaser 
would not.be able to continue the opération of the road as a unitary 
System. 

Early in the trial of this suit, howéver, it wàs suggested that a sale 
might be had under more advantàgeous circumstances if the property 
were ofiEered, in separate parcels J This suggestion commended itself 
to the, court, and the trial has progressed in the expectation that this 
could "Êé done ; but thàt question nas not beén decidèd finally by the 
court, âiid if sùch a sale could iiot be had, without wôrking injustice 
to dne 'îi^teres't or the other. a difterent conclusion ihay be reached. 
If the p^tçéls now béing, foreclosed are sold separatély, without réser- 
vation. ç(f'a,ny lien upon them or upon thé proceèds, it -would corne to 
passtliàt expenditures: Which were rii|a'de with money practically bor- 
rowed oh the crédit of the whole property would be borne solely by 
the boftl:îiioIdéfs of a part of the property, while the bondhôlders of 
the other 'jîaf tels, whosè value \Vàs 'încreased by SucH ekpenditures, 
would cptitribute nothing towards'lthé repayment. This: would cèr- 
taihly te ïiiec(ùitable. It is proposed to provide àgainstéùch a resuit 
by irnposing upon thp proçeeds of each parcel sold. a Jien for the ex- 
penditures jiiàdé sincé Augtfst 1, 1908, upon such p^rcei, for its bet- 
terniènt and împrovemèiit, which 'bètterment andjihiprovêment, it 
must bé pfësUrrièd, has added tô its' value, at least as k pièce of prop- 
erty adapted' for rail wayjpurposes.,'' 

As the te^tïniony now' stands, it nïay hot be practiçabîé to state in 
dollars and ceiits precisely how rtiuch bî thèse expenditùi'es bave been 
fôr.betterment:' but tliérç is suflicîent "^n the, reCôï^d 'to ïnclicatè that it 
is a substahtial sum^, àh'd in yiew of'fft^t fact,the'çr6s's^|iili'shbuld not 
be now disrnissed, and the motion îé.thfereforèdéiii'éd.:'' 



V liPlÇAS bOtJNtï V. J AfttlSON (and 11 slmll^r «'ases). 
:(blWult Coui^t, S. D/Io\ya;S/-Dl Novembèr;4,ji9^^^ 

1. Bai*ks Alio TBaItkiwo (S 288*)— Naiional ' Banks— t'N'SbtVÉNCT—DisTEiBr- 

■ 'TIO^r ot- AsSets— PRittElTY. ■ ' - • ■'■'' -'' ' .';::-.;■■■ 

' The fact alone that a deposltiof public funds !n a nattohàl baak by a 

public o^çeçjwas wjongfiil, and toiçiw^ tp beso .by-th»! t*mk, does n&t 

entltl^ ^ <aaiiB therefpr tç prior^ty ,of payment over those o( gênerai cred- 

itors'ohthe'lnsblvehçjr of the bank. 

[Ed. Wte.— ?,or oi^içr; cases, sëeBp^s and Banking, Dec. Di^. î 288.*! 

•Fbr other tiàèi Vès'éiitDè'ïd^c'&'l i4tn,tB^B' in t>ec. J^Àm.; Ëigs. 1907 to daté; & lEteii'r tndexw 
. V. jV à 9î.;tr^;fli<«eiyed for pufillcfttlo^ 
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2. Banks; and Ba,nkj5sg (§,28^r^)f-^NAï'iONAt BANKS^I^fpLVBNCT— Disteibu- 

t^IOW OF 4,SSETS-T-PBI,OKITX:--!t'Kr,$5t FUNDS. , . ' 

Jii ail cases whèré an insolvetit national bànk lield funds as trustée, to 
entitle a clatm thetefor tb a^-eterènce over thosfe ot gênerai credltors In 
thé dîstributloti df tlie'baak's assets, it must bè .shown that snch funds 
hâve not beendi6^pated;btit tjtat tbey repiain In the estate and can be 
id<si)ti|ied, nat^Ipy ^^f:^^•^^ik^, but,by being trae€!d| into the estate and there 
no.w loijndjtb its augmentation. , 

CM. Note.— For, other caseé, see Banks and Banktag. PeC. Dt^. § 288.*] 

In Equity. i . ■:-,,, i , . 

Mitclh'éil & Huntêf , for complaisant. ' 

Baxtfiolomew & Bartholomew, for défendant. 

SMITÏÎ McPHËRSON, ^District Judge.; The first National Batik 
of Cijariton, lowçi, as the nàmé implies, was a ii^tional bank organizëd 
and dojng business for a gppd many years at Çhariton, lowa, under 
the national banking laws oï the United, States, Ita capital stock was 
$50,0Pp, of which S. ,H. !M,allory, now decpased,' owned at the time 
of his dçath, and for many years^ had owned, $49,000; the remaining 
$l,OOOibping.owned by Frank R. Crocker, the cashier. S., H. Mallory 
died on or'al?out March, 1903, leaving his widow, Annie L,. Mallory, 
and his daughter, Jessie M. Thay.er, likewise a widpw, as his only heirs 
and beneficiaries. On the night of October 30, 1907, the cashier, Frank 
R. Crockier, diçd by suicide. The ComptroUer of the Currency, 
through a bânk examiner, Mr. ij. M. Bostwick, tool^ possession of.the 
bank the following rndrning, and the bank was found to l?e utterly in- 
solvent. The bank had a fine réputation, and was believed by ail to 
be Suivent, earning good divi4énds/ and was beUevéd in ail respects to 
be conducted and carried on in aecordance with the law and good 
business principles. For just wfiat length of tijné the bank had been 
insolvejjrt has not been definitely disclosed; bu^ therè is testimony be- 
fore the court tendingtosliow;, that the bank had been jnsolvent for 
three years preceding the time it wâs closed by the Çpmptroller. Be 
this as itmay, Mr. Crocker, Ijy, his peculatiohs and mismanagement 
and embezzlements, madetthe bank insolvent beypnd ail question, leav- 
ing as. undisputed and validclaims, against the bank in the aggregate 
abput $1,400,000, with, assets pf about $600,0p0. Thèse statements; are 
gênerai, and no attenipt, is nj^de tpbe précise pr defipite as to amounts. 

,0f thpscrcases npW:Utuiei'.,çopsideratioii, spine were brought in the 
first instance in this court; ^nd others w^re brought in the district court 
of Iyucas.,cpunty, Iowa,.ai^dytransferred; to thi§ court, and were ail 
heard at one and the same tinieipn oral testinjpny,; reduced to writing 
as shoyyn by .p^e volutne ojF,t«stimpny,,,with idocumentary and wfitten 
évidence andi agijeemewts of patities, Each of the plaintiffs in thèse 
severaiicia^s içlairns tPibe a prpferredi creditor and. shpù|'d be paid in 
full,; £^nd.î;be questior^now fp^ décision, iS; , Arertliey preferred çred- 
itprs? ^,^l staftefaeijt; j^nowmade.as .to each c^se.. ; ,| i , ■ ■ ,i . 

In the case above èntitled of Lucas County v. Receiver Jami^on, 
J>>f^, 15|jÇqi4tyvt;lje;faxftS):bp|sfl)r,.stat;ed,;are as'f^^^^ ;,' ! 

, ThCiiçageris jn eqij^ty., Secwpn>,jl457 of the iby^ Code pf 1897 as 

itfoi'b'tlier'éÀ^è'gtfeèBàine totiH &'S NUMSikl^'Dee'. £'Am. Sige'. UOT^ tio date, Jb Rep.'i ïodexM 
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amended by chàptef 36; p. 26> 'Acts 27th Gett. Assetn., ift the yeaf 
1898, provides, in.a gênerai way, tô be'noticed niore particulârly later 
00, thattjieibpard of superyisprs of a çouiitymay desigiii^te ;bânks as 
depositories of the public funds receivedand paid. eut by itlje county 
treasurer. The statutè' prtsvides fôjr thë takângof a bond of such banks, 
cohditioned as pirbvided by statutfe; àliid with surety'io be approved by 
tbeboard of supej:visors, Thç évidence 'be fore the court does not 
show what took "place bétweeii the treasurer and ^'le barik prier to 
January 6, 1907 ; but on that day the treasurer had overdra\vn, andion 
the following day, January 7, 19^|^,. the; county treasurer cqrnfnenced to 
make deposits there, f rom .'Vyihict^, time' on for màny months.^he had a 
crédit with the bank. Âpril 6, 1907, the board of supervisors adopted 
a resolution reciting tha,t the treasurer ispeçmitted tç) deposiijn that, 
asw'ell^as othér dési^nated barikà,. aiid jproviding thàt'siiçh balriks shall 
ha^v'ë'.fil'ed à bbndwith^he^ëourity^'ailditorb'f Lucas cou'nty,to be ap- 
pr&vèd'fcy .the ti^éàsui'et'''arid' the :b6afd of'-'siipervisôrs, ïh' double fhe 
rhaxiftiutt^ am'ôunf tlpat' hé' 'may* ' deposit ^ith thèm, as ' provided by 
la w; and thatsticK portiôri 6f tbç public' f'unds' as tnày ilôt ^'e réqiiired 
for ;piiî}ii(i use, may be depqsitëd oti : tirne ciertii|cates of ' deposit bearing 
interèSjÉ',,at the rate ôf 3.' j^ér'cênt. per a.nniim if si^ch'''siitH'îs left on 
deposît'forçik ;ttionths,''and.witti a rate qî' 3 p.éi''çent."'për annuni if 
such ;SU.ifrjs oh de^'osit';'f ô'r'^ ' •" ■' ■■'''. ■■'[''' 

Ttie "bahk thrbugh |yrc)^kâ-,; càshier, prè^ènted '^ ' boh|d to the tteas- 
urer, âtid 'board of sùpéfvisoi's,,which bb^i^ is of 'date April 5, 1907, 
and fiîed, April 'ë,' 1907, 'and''apprové4 by théboafd'of supervisors Aptil 
27',M6%1\ Thèf' signature' of the bank, by' Crôckef> casliier, and of 
Crdfcfeer as secûrïty, and Ç. W. Ramsey' ahd (Jï. W; Larihier, are genuinè 
isign^iires affixédby lJié''pâttîes. But the signatures df A.' L,: M^llory 
and j, Vl. Thayèr,' stirfeties' td^; said, bond, wèré and are îorgeries, plàced 
therte by Crocker,'^ca?iiièr,'b^'the*'aïd bf à'rubbér stamp, unauthoirîzed 
by and unknown'tb M¥s,' T^àllbry and Mfâ; Thayér,''àîïd without be- 
l'iévihg'that said :s%ii'àfef'ek' W^fè gerniine tKe' said bbaf d bf supervisors 
iî'éVer -i^otlïd MVe 'âfccepted bj apipfev^ Mrs. Mal- 

Ibr^.'ând'Mrs. Thayer 'wère dî,fectors of the bank, àhd had been since 
the dea^h of Mr/'L^aîlory» ''Mày 1,'1ÔÔ7, the.trieâfeùrëf'had accurhulated 
mbré than $30',f()00 'iti' sàid :bànki"Ott which'day the treasuret" çhècked 
âèairiét'said fuiids. and M lieu thei'eôf*'todk thréë timè certiflcates of 




w'ithïtï 'Sx rtionths. ' Whfeti'\He'bàttk cloBed'thërë v^^as'.ëash'bn harid in 
the'bafili'$42,969'57.'- 'Ojf'tHis ^29,00QWas îftthei^ésfetVe itind and in 
a bbF'bi^vault kepit fbr'lhaf ffurpose,' Whiph' hiad' liééri'îhere' dliring ail 
of that' yé.ai:'^, ind ' cohsistèd bï- 123-,00() iti ^bld 'àM $61600 ' silvér. This 
resëfvé îuhd''j^Hrts'bî 'tWè''':Jr.ëàr'had.béén $4o,000,;''ând should hâve 
béétf këpt àt 'that. 'Thé coifiity'has a' ju^t clàini à:gaîfifet the 'bahk of 
$47,116.22, which, incîtidês'thé cièrtificàtë'bf dëpbsit'ijï '$1K),Ô'00 àbbVé 
rèferrëd to. "■■'''" ■'■,■>'""' '■ ; ^ij...; !■■:■.. ■;;..!,, .,:,■; _.à! ;,| 

On August 14j l'^oy.'thë-checkïtîg a'ccouHt'ôf the tre!âsifre¥iH^as oyër- 
drawn $205':O5'. ' Firôfti the timethe tré'àJÈurer ' Wàis' dverdfawn as to 
his checking accotmt tO: the. close of the bank tt\e bank, never shipped 
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any currency out to other banks, but did bring in from a Chicago bank 
$30,000 ; and from the time he was overdrawn to the close of the bank 
the treasurer deposited in cash in the bank $16,255.90, the balance of 
his deposit being by checks and drafts on other banks, and at once sent 
out by the bank. The drafts and checks amounted to $38,174.45, dur- 
ing which time he checked on said account $10,620.88, plus $700 the 
day before the bank elosed, but which did net go on the books of the 
bank. Krom the time the treasurer took office, January 7, 1907, until 
the adoption of the resolution designating the bank as a depositqry, the 
county treasurer deposited with the barik in cash $25,385, not Counting 
drafts and checks received by the bank from the county treasurer. 

In the case of Sir William Mosher v. Receiver of the First National 
Bank of 'Chariton, lowa, the facts are ; 

Tha:t October 25, 1907, one I. M. Wood bought of the said bank a 
draft for $1,550, drawn against the National Bank of the Republic of 
Chicago, 111. The said draft was indorsed in due course of business 
by him, the said Wood, to the complainant herein. When presented 
to said National Bank of the Republic, payment thereon was refused 
for lack of funds. Wood purchased said draft with two checks, name- 
ly, one, dated October 19th, drawn by Luther Miller on the Cambria 
Savings Bank, Cambria, lowa, for $1,500, and the other, dated October 
24th, drawn by Curtis Mosher on the Humeston Bank of Humeston, 
lowa, for $90 ; the balance evidently taken in cash from the First Na- 
tional Bank of Chariton, lowa.' Thèse two checks were remitted in 
the usual course of business to the National Bank of the Republic for 
collection. 

The case of Thomas J. Lovett, Trustée, v. James H. Jamison, Re- 
ceiver of the First National Bank of Chariton, lowa, is on the follow- 
ing facts : : 

Complainant is trustée of the estate of Kemp & Wright, bankrùpts. 
The said bank, by an order of court something like two years, ago, was, 
designated under the bankrupt statute as a depository for bankrupt 
funds ; the prder requiring said bank to give bond in the penalty of 
$10,000, with surety. A bond in due form was presented to the judge 
of the United States District Court, purporting to be signed by Annie 
h. Mallory and Jessie M. Thayer aS sureties; and the judge, believ- 
ihg said bond to be genuine, approvèd the same. The names of said 
sureties wère forged by Frank R. Ci'ocker, the cashier of the bank, a 
fact not knowri until a f ter the bank closed. Plaintiff, as trustée in 
bankruptcy, deposited the funds of thé estate in said barik, aggregat- 
ing $3,427.30, of which amount he checked out $3,289.52, which checks 
were paid; the last deposit being July 10, 1907, and the last chèck be- 
ing October 2, 1907, leavittg a balance due complainant as said trus- 
tée of $1,137.78. ' ■ 

The casé of Samuel H. Moore, Trustée, v. Jamison, Receiver, is on 
the foUowiftg facts: 

Samuel H. Moore js trustée in bankruptcy of the estate of Wm."W. 
Rumble, bankrupt. The case présents precisely the same facts, éx- 
cept dates and amounts, as are presented in the Lovett Case. In this 
case complainant, as trustée, July 13, 1907, deposited $4,100.80, and lat- 
er on a small amount, and made his last deposit October 22, 1907, of 



$4551; . atidifl-om said; todshè theckëd oUt moneys,, thç/liasitjîçiijg -Oc-; 
tébfitf aO,; 1907, leavi<]g( a balance of $3,015.78 now idu^the çoipplainamt. 
i.Tlie^icasè oî Pâckérsfi fNational Bank of. South Omaha iv. Jamison, 
Receiyeryis on the ioUéwirig factsi ; ;. r ' ri ; > ■ 

'On .Octdber 38, 190*?;! E. A» Brovra, administrator of the estàte *£ a. 
debedént; sent tè com^fl'àîftant a eheck on the Fir^t National Bank pi 
eHârîtonyl'iowa) for $855.35!;' Ufton receipt of saidncheek the Pack- 
erèi'ifNàtidftaK Bank of South Omaha sent said chéck by mail to the 
Fii-St.'NàtionarBawk èfi.Chariton,'Iowa, oni whichbaïak thecheck was 
dra^K^nî >foP collêfetiôn; s'On recéiptïthereof thé First National Bank of^ 
Charitôflji I«Wa,. marked ■ said ■ check as pàid and charge the samé 
agàinfel f'thë 'aécôuni: of ; Brotvh, administrator, and sent the Packets' 
National Bank a draft for the awîouîitèn the National iBàiikof the 
Republlc ôf Gliicâgo. '.Ohireceipi of sàid< draft the PackèrS'' National 
Barik yèWt's^îd'draft t<>%è Corn Excïîahge National Bànk 'of Chicago 
for cbllëciiôilj- \yhich baiik On the'foUowîiig day presèiited said draft 
to thé Nïtibïïar'Barikôî' thé Republic fôf 'payment, and payment was 
réftisétf fôr 'ladk of fùndâ! i ; ' ' , h' : 

"The c'âse of E! H. Emery v. Jamiâôrt; RéCeiver, is on the follbwing 
faas :",.,; "'•'-;'■ ": ■ r'/^^'^ '' 'y^'':'^ ' ' ' ' '■;'■■ ■ 

OctdbeT.iâ, 1907, plairitiff, doing bû^negs at Ottùmwai'Iowa, drew 
a sight dirEift; With the bîU of ladin'g ^hpeiced on Gray!, Vori Behern & 
Co., of Ghatiion, lowa, 6ri account.of a car load of pQtatOésj for ÇSÏS. 
The First, l^ftiûr'al Bank of Chariton,, lù-Wa, presëiitêd the Si'ght draft' 
for paytileM, Whëreûpon Grày, Von Behern & Qo. gave its check 
on. the First, National Bank of Çhariton, Io\A^a, for the amoUnt, and, 
said cohciéM'hayirig 8i; -deposit.a sumj gi^èater than the amolint of the 
check, said dïi'éclt was Àiarked "Paid," âiid thé àmount therèof charged 
to Qray,,yoi| Behern &Co.,; ail of which was donc October 29th, On 
that day thé ftiN^ National Bank of tharitoh issued its draft payà^l^' 
tothe cprripiEfîriîifiÇ'héreip for the amount, on the National Éank of the, 
Repubiiç <^i 'ÇhîcaîgO aijid trarismitteç| sâid draft to thp'complainant at 
dttùmw.a!! \ On ; Qctol^ër 30, J90t, , cornplainant d'ëpôpitecï said draft 
iit 'the Nâ^iofiçtl .panlc: of Ottumw^ on the same day 'tHe 

National ;Bai*.ofQttumAy^, lowa s^nt the draft to the ContinentâV 
National' Bantç pî' Chiç^jjo, apd bctotter !3l, 1907jj^the Continental Na- 
tional, Bank pres.ented.,s^j^ draft tP jM î^ational B^nk of the p.epublic 
fpr'.payiiieht/!and^p^yrnéntiWas.refusej^.for k^^ ,, / 

'The case p'f.'C%ndlér .Bros, v-'yàrpispn, Receiv.er, i^ on the foHovvrj 

ing;";faiçfcsi ;;;■/' i^ •/ ?:^.'.:, ij^, ;';■'', ',.;' ,,v,,, ; 'l'Vr -'',..; ' ^, . ! ■.'■'':i'; 

.y,Gon;iplain4i^tSido:%smes^ at Chariton, lowa, e;ig^ged 1^ buying and 
sejïirig! shee^ ^pliijfnpàrting. sheep frfl)qi Europe. ; iQetober , 28-, :I907> 
plaintiffs had an account with the First National Bank pf Chariton,- 
ïpw^, and ;.pj}ï tliat d^3f deppsite(J , a ;>nutnber iof,;4;hPcks, ,and drafts, 
amounting to $1,003.40;' and on that day they boug^t.frpm the. First} 
N,iïti©nal' S>*n}f!Of, Chatitoii, Jowa, a draft on theoLondortiÇity 'Mid- 
land ,Bank p|[JLondon,iÈïiglaiid,for 41000;, or ;$^,870,î and: paid there- 
forbyi check on the lÉitst; National Bank of Chariton,: iowa, which 
chéck )iwas,chargedrtO;,tbeir;aecount,'Jieaving them owing an over- 
draft of spme small anlowBti which; ;Was.piade good thenext day. Be- 
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fore said draft came around \)k bank was closed, and, of course, pay- 
ment refused. 

The case of Joseph A. Brown v. Jamison, Receiver, is on the fol- 
lowing facts: 

On the 30th day of October, 1907, plaintiff deposited $2,310.35 in 
drafts with the First National Bank of Chariton, lowa, one of $75.35 
on the Citizens' Bank of Promise City, lowa, payable to J. A. Brown, 
and this draft was sent to the Des Moines Savings Bank, and the 
First National Bank of Chariton, lowa, took crédit for it. Another 
draft of $35, dated October 28, 1907, was drawn by the Farmers' 
Bank of Grand River on the Continental National Bank of Chicago 
in favor of J. A. Brown, and was remitted by the First National Bank 
of Chariton to the First National Bank of the Republic on October 
30, 1907, and crédit was given to the First National Bank of Chariton, 
lowa. The third was a draft of $2,200, dated October 28, 1907, drawn 
by the First National Bank of Creston, lowa, on the Commercial Na- 
tional Bank, Chicago, payable to J- Ai Brown. This draft was re- 
mitted to the Merchants' National Bank of Burlington, and placed 
there to the crédit of the First National Bank of Chariton, lowa. 
When the $75 check was sent to the Des Moines Savings Bank, and 
crédit taken, the First National Bank had a crédit of more than $3,000 
in the Savings Bank. When the check of $35 was sent to the Na- 
tional Bank of the Republic, there was a balance due in said bank 
of about $56,000. When the draft of $3,200 was sent to the Mer- 
chants' National Bank of Burlington, the First National Bank of 
Chariton, lowa, was overdrawn in the amount of $1,155.09 ; and the 
draft of $2,200 was taken to. pay the overdraft, and the balance left 
to the crédit of the First National Bank of Chariton, lowa, which bal- 
ance was $1,157.36, which the defendant,^s receiver, received in cash. 

The. case of Guy Patterson v. Jamison, Receiver, is on the foUowing 
facts : 

One Paine had sold some real estate to plaintiff, Patterson. Paine 
executed a deed, and left the same with the cashier, Crocker. The 
deed was to be delivered to Patterson when an abstract of title was 
furnished showing a good title to the land bought. Patterson was to 
pay Paine $1,000 when the abstract was furnished and $1,350 at a 
later time, when the deed was to be delivered and possession of the 
real estate to be taken by Patterson. Patterson deposited certificates 
of deposit,on the First National Bank of Chariton, lowa, with: Crocker, 
the certificates aggregating $385, and certificates of deposit on other 
banks aggregating $420. He may hâve deposited a small amount in 
money. At ail events he lacked $115 of leaving the $1,000. He gave 
his note to Crocker's bank for $115, and for this note and the deposits 
thus made he took a certificate of deposit of Crocker's bank for $1,000, 
payable on the face therepf to Paine. Thèse transactions ail occurred 
October 26, 1907. Before anything further was donc the bank closed. 

Th,e case of J. H. Wood v. Jamison, Receiver, is on the following 

facts:. -r ■ ,.':,;;::. 

Septçmber 18, 1907, plaintifif sent from Kansas to Crocker's bank a 
note for $170.45 on a party for collection. Later on, but just when 
does, not appear, the bank presented the note to the rn^ker, who topk 
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up the liôté by giying hischeck theréfor on some bank/'and Crocker's 
bank obtained the proceeds of the check, but never remitted to plain- 
tiiï, 'iicMè ôf thèse dates appear,.6ther -than-when the note was sent 
for collection. 

' Thé'tasè'of William Sbtiesv. Jainison, Receiver, is on the following 
factsr ■^^' '■''' /.<■•- ' ■'' ■..■•^- '■ . ■ 

' Plàintift had bought a pièce of^and subject to a mortgage of $1,200 
and in'tèresf thereon. The note and fnoptgage were payable at the First 
N'atioiial Bank of Chariton; lowa, due and payable October 26, 1907. 
October- M, '1907, plaintiff lef t with the bank in I,a'conat> lowa. the 
surh of $1,260 for the purpose of discharging said mortgage. That 
bank khtf the Chariton bank had business! relations witH each other, 
and 'thd licÈcona bank, instead of remittingthe money for the payment 
of 'the mortgage, gave the Chariton bank crédit theref or and sent 
to th'e. Chariton Ijank a crédit 'slip, but which was not êntered upon 
the bbôks of thé Chariton bânk. The bank obtained no part of said 
money/ riôrâny benefit therefrôm,: other than^by taking crédit on the 
bookS df the' LacOna bank for ffieamount. ' '' 

The càsë of McKIveén & Ëikenberry v. Jamison, Receiver, is on 
the following fàcts: ■ • '-' : .. .; - 

October 30, 1907, plaiïitiff-dëposited a'check of $11.84 andone o£ 
$27.14, giveh by William Baxteir to Ëikenberry & Co., said checks 
being ■ -on tlïe First National 'Bàilk of Chariton ; and plaintiff wàs 
given crédit! therefor, aiid the maker of the checks charged therewith. 
On the samé date plaintiff depùsited with the First National Bank of 
Charitouj lô'^a] à draff ôf $pi9.24 on sthe s Continental National Bank 
of Chicago, drawn by thé Otttifhwa National Bank and payable to 
McKÎVéeïl & Ëikenberry. Said draft was sent by the First National 
Bank of Chariton, lowa, tp 'the National Bank of the Republic of 
Chicago, ând ^é'redit Wàts'glvefl' the' First National Bank of Chariton, 
lowa, on October 30, 1907. 

As applicable to seVeral' of the foregoing cases, the following facts 
are to"bé cbnsidered : ' ■ ' i 

Aûgust 9, 1907, the défendant bank issttèd its certificàtes of deposit 
for' $75^000, payable totlle 'National Bahk of the Republit, Chicago, 
the samfe being in-the usûÉ fortn,' which certificàtes the National Bank 
of the Repùblib held' ând réCëived 'payment thereon as héreinaf ter stat- 
ed. Whën the Chariton bank closed its- doors, it had on deposit, sub- 
ject to check or draft, with the National Bank of the Republic, $54,- 
408.50. ' October 31, 1907, the day following the closing of the bank, 
the Natiôtiâi Bank of thiè' Rèp'ùblic wiped out said crédit of the Chari- 
ton bank ahd appiliéd said amount of $54^408.60 on said certificate 
of deposit 'ahd'iftdorsed the amOunt théïeon. On thè following day, 
NoVember 1; lè07, anothef draft came in that had been remitted by 
the Chariton bank of $2,041:54, and the National Bank of the Repub- 
lic credited that amount' On thé said certificate of deposit and rriade thè 
crédit thereon! When thé Chariton bank' borrowedinoney from the 
National Bank of the RepubHc and gave its certificate of deposit 
thérefbr, it'put up as collatéral security $75^000 face value of bonds, 
bwned by thé Charitoft bank, given by the .Michigan City & La Porte 
Traction Râîlw^ay Company, having certain înterést coupotis théreto 
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annexed. Janiiary 6, 1908, the National Bank of the Republic col- 
lected coupons of said bonds amoimting to $1,875, and credited said 
amount on said certificate of deposit. January 20, 1908, the défend- 
ant bank, through its receiver, paid the balance of said certificate of 
deposit of $19,170.10, thereby extinguishing said certificate of deposit, 
and took up said collaterals of $75,000, which the receiver 5till holds 
as assets of the bank. 

As between the First National Bank of Chariton, and the National 
Bank of the Republic, Chicago, there had been many transactions for 
quite a period of time; the Chicago bank being a correspondent of the 
First National Bank of Chariton. It will serve no purpose by going 
back of August 9, 1907, and perhaps that date is net very material. 
But August 9, 1907, the Charitoh bank had to its crédit with the Na- 
tional Bank of the Republic $9,787.10. On that day the certificate of 
deposit above alluded to was given, and by the time it 'Was received 
by the bank at Chicago a day or two had clapsed, when the bank at 
Chicago gave the Cha^-iton bank crédit for the amount of the certif- 
icate, thereby increasing the deposit so that on August 13, 1907, the 
Chariton bank had to its crédit $88,000.76 ; and from that time on 
imtil the bank closed its doors it never had a crédit with the bank- at 
Chicago exceeding thàt amount, with the exceptiorl of for a day ot 
two, when it was increased sHghtly, but at once dropped back to an 
amount less than the amount last stated, until, when the bank clôsed 
its doors, it had on deposit $56,000 as above stated, which was extin- 
guished by the appHcation of said amount on said certificate of deposit. 

It will be kept in mind that the court is dealing with a national bank, 
and that such a bank is a part of the gênerai government's financiàl 
.System, as was held in the case of Easton v. lowa, 188 U. S. 220, 23 
Sup. Ct. 388, 47 L. Ed. .452, reversing the lowa Suprême Court. It 
was there held that the. lowa statutes relating to banks do not and 
cannot in any sensé control national banks, for the reason that they 
are government agencies. If the lowa statutes do not cover nor con- 
trol national banks, it can be said with equal force that the décisions 
of the lowa courts are in no way controlling, but are persuasive only 
to the extent of considering them in connection with the views of the 
other courts of the country. However, a brief review of some cases 
will show what the lowa courts hâve decided. 

Independent District v. King, 80 lowa, 497, 45 N. W. 908, held 
that a school treasurer was a preferential créditer for public funds, 
the bank knowing the fact that the deposits were public moneys and 
deposited in violation of law, and that when the bank failed there was 
more money on hand than the public moneys thus deposited. That 
décision was made in the year 1890. 

Davenport Plow Company v. Lamp (decided the same year) 80 
lowa, 722, 45 N. W. 1049, 30 Am. St. Rep. 442, is largely to the same 
effect, holding in effect that the relation of debtor and creditor did not 
exist, but that by reason of the wrongfUl acts a trust was created. 

Brook V. King, 104 lowa, 713, 74 N. W. 683, holds that one who 
deposits rhoney in a bank for the sale of land is entitled to a préf- 
érence. 
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Officèr^V. Ofîficer, 120 lowa, 389, 94 N. W. 947, 98 Am. St. Rep. 
365, waS in relation to deposits made by an executor. The gist of the 
opinion is to the effect that if the deposit was wrongful, "and the 
bank had notice of the character Of the funds, there is no doubt that 
the claim should be given a preferetjce." 

Ofïicer y.iOfficer, 127 lowa, 347,, 101 N. W. 484, need, only be cited, 
as it was grounded on a contract. 

Page Covfntîfv:. Rose, 130 lowa, 296, 106 N. W. 744, 5 L. R. A. (N. 
S.) 886, was; aicase wherein taxpayers gave their checks on the bank 
for the amcnintoï their taxes. The bank debited the taxpayers and 
çredited the;gç)upty>treasurer with ,the amounts of thpCjhecks, and later 
on tax reqeipfsiwere sei^t by the cçunty treasurçr to, the taxpayers, 
pursuant to ,,a çustora pr practice, ,;Tbfe bank was not.^ designated de- 
pository. ilt wfts held that the county was to be preîerred as against 
other-jericditQrs;.: .,' . ,; .,.: , ,^ .l'r.j, 

Tha^ffthe foregoing lo^a càses>^e-jin conflict with the.great w;eight 
of authpirityand are wrong; in .pqnçiple I hâve np doubt. The more 
récent case of Hanser^|,Y.,Rpush, |jtj.p N. W. 1061, by the lowa Su- 
prenj^^iCo^rt, cornes inuch!;,nearerj.' that; which I belieye tç be the cor- 
rect fjrule.,; There it w^s.'held that>; before a préférence, would arise 
for enj^qrcement, thp iollowing ' façts inwst exist: , (1) jTtiëré rtiust be 
an express ,irvist; (2) or by réaspn of the trust ciiàràcter of the 
deposit; .^p).^ as money; .bas no eatmarks, it mùst â^ipéar that the 
assets hayérbëen increaséd Dy sucH trust depositS; ànd that they may 
be taken-wjthout préjudice. tothérights of othercrëditôrs. 

Since the, argument of ihé casés at bar, the lowa Suprême Court 
has decidedithe case of Brown v. Sheldon Bank, ll7 N. W. 289. That 
was a, case involving n^àny alleged ^iref ei'ences, spme of which were 
allowédj ànd pthers denîéd. One claim was thus allowed wherein 
the prpce^dis passed intp\the hand's of the receiver. Anpther claim 
was denied; the holding being that a deposit by a school treasurer 
in his hatne as siach did flot entitle himto' a préférence. Another claim 
was ^iveri a, préférence ' as to, the' coiinty by reasbn ôf the county 
treasurer lïiâking the dep'Péit when the bahk had' not been designated 
as a dépbkitbfy by. the county boàrd, but denied the treasurer such 
prefe^encéi By the opinion the teët dpës not seem to be as to whether 
the depoisîits could bè tracèd thfôugh the bank to the receiver as to 
amounts SQ deposited, aiid that it iS not material if the money has 
been dis'.^pated. i' ; l 

It is'Stfid iri^'onei of thé lowa cases: that to deposit public funds in 
a bank nôt designated as a depository ië an indietable offense.' That, 
cannot bé 'so,' beeause thërê is no étatote . denouncing such acts, and a 
crime riefér' exists by intendment. But in my opinion the lowa rule 
is not the correct one, although other courts hâve made like holdings. 
But the Weîght of authority and thô better reasons are to the contrary. 
It is noiettough to shoW^that the deposit Was a wrongful act upon the 
part of èither the deposito'r or the bank. Nor is it enougli to show that 
the bank khew the deposit to be of public funds. Thèse things must 
exist, with the furthér fact that the éstate has been enlarged, with the 
stillfurther fact that the^rrtoney can be traced and shown to be part 
of the funds or assets at the time of the distribution. Lowe v. Jones, 
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193 Mass. 94, 78 N. Ë. 402, 6 t. R: A. (N. S.) 487, 116 Am. St. Rep. 
225; Hauk v. Van Ingen, 196 111. 21, 38, 39, 63 N. E. 705; Peters 
V. Bain, 133 U. S. 670, 693; ;10 Sup. Ct. 354, 33 U Ed. 696; Board 
V. Union Trtist Company, 136 Mich. 454, 99 N. W. 373; Board v. 
Wilki'ligôn, 119 Mich: 655, 78 N. W. 893, 44 E. R. A. 493. 

In tlie case of Page County v. Rose, 130 lowa, 296, lOÇ N. W. 
744, 5 E. R. A. (N. S.) 886, annotated in 8 Am. & Eng. Ann. Cas. 
114, itis said in the notes: 

"Tiieve is a conf^let of opiriiou among the authorities as to whether, In the 
absence of statute, tUere exlsts in any polltlcal subdivision a common-law 
right to hâve itS;(lebts paid to it in préférence to other credltors when the 
debtor is insolyent. But, as applied to i^^olvent banlis in which deposits of 
publie money hâve been madç, the better ijûle seems to be that, in the absetice 
of statute or a showing of facts sufflcient to create a trust, a claiui for pub- 
lic money bas no préférence over the clalmg of the gênerai credltors, but star»ds 
on the same footing with them." 

In Chosen Ereeholders v. State Bai^k, 29 N. J, Eq. 268, affirmed in 
30 N; J. Eq. 311, it is held that the prérogative of the English crown 
to hâve the debts due the crovi^n first paid out of an insolvent estate 
is antagonistic to the cardinal objectsjof a f ree government. But the 
courts of Maryland, Georgia, Wyori^ing, and perhaps some others, 
hold otherwise. But if the facts are âuch as toi show that the relation 
of creditor and debtor did not existj but that of a trust, then there 
is a préférence, atid then the question is that of identity of moneys 
with the receiver. If the funds hâve! been dissipâted, so that it can- 
not be traced, then there can be no préférence ordered. 

In the case of Lowev. Jones, 192 Mass. 94, 78 N. E. 402, 6 L. R. 
A. (N. S.) 487,, 116 Am. St. Rep. 225, as annotated in 7 Am. & Eng. 
Ann., Cas. 551, it is said in a footnote (page 558) : , 

"In the fédéral courts it,is the generalltr accepted rulethat the trust prop- 
erty must be clearJy traced and shown to i^slde in the (issets at the tlme when 
they are being dlstrlbuted. Illinois Trust, etc., Bank v. Smith (C. C.) 15 Fed. 
858. 21 Blatchf. (U. S.) 275; Peters v. Bain, 133 U. S. 698, 10 Sup. Ct. 354, 83 
L. Ed. 696; San Diego Oounty v. Califoifala Nat. Baik (C. C.) 52 Fed. 59; 
Spokane County v. Clark (C. C.) 61 Fed. ;538; Multnomah County v. Oregon 
Nat. Bank (C. C) 61 Fed. 912; Spokane County v. Spokane First Nat. Bank, 
68 Fed. 979, 29 U. S. App. 707, 16 C. C. A. 81; Quin v. Earle (C. C.) 95 Fed. 
728; RIchardson V. New Orléans Debenture Rédemption Oo., 102 Fed^ 780, 42 
C. O. A.i619, 52 L. ït. A. 67; In re Marsh (D. G) 116 Fed. 396; In re GasklU 
CD. C.) 130 Fed, 235. . In Fïelinghuysen v. Nugent (C. C.) 36 Fed. 229, the rule 
was stated and applied in the following language: 'Formerly the équitable 
right of following mlsapplied money or other prpperty Into the handà of the 
parties receiving It depended upon the ability' of identifying it; the equlty at- 
taching only ta the very property mlsapplied. The right was first extended 
to the proceeds of ,the property, namely, to that which was procured in place 
of it by exchange, purchase, pr sale. But if It became confused with other 
property of the same kind, so as not to be dlstinguishable, without any fault 
on the part of the possessor, the equity was lost. Finaily, however, it has 
been held as thé better doctrine thàt confusion does not destroy the equity 
entirely, but couverts it into a charge upon the entire mass, glvlng to the 
party injured by the unlawful diversion a priorlty of right over the othèr cred- 
ltors of thé possefesor. This is as far as the rule has been carriéd. The 
dlfflculty bf suStaining the claim in the présent case Is that it does not appear 
that the gopds claimed*— that is to say, the stock on hand, flnished and un- 
finlshed (manufàcturing materlals)^were either In whole or In part thé pro- 
teeds of any money unlawfully abstiracted from the bank.' 
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"IiKlPhllaaelpliia Nat. Bank v. Dowd (Ç. C.) 3S Fed. 172, 2 L. R. A. 480, it was 
held that trust funds held by a baiik aà tttistee must be tracéd Into some spé- 
cifias iiivestmeut or fund, and that 1( they bave been commlngled with the gên- 
erai àfesèts, so they cannot bè dlstihguished, there can be do préférence. But 
that holding was disapprbved ot lnMa«sey v. Flsher (0.: U) 62 Fed. 958, where 
It was held that If the money can be traeed Into the vaults of the bank, and 
an equal p,r gf eater aniount remaîns there, it Is a sufficlent Identification. 

"Wtierèa bank is acting as a trustée, it bas been held that in paying out 
funds It WlU be presumed to bave jjaid out funds otber tban those whlch it 
held in trust, and that, if the cash on hand In the bank bas éver fallen below 
the apipunt of the trust .fund, the minimum amount whlch it held at any 
tIrQe,,Wïts the amouèt to t>fe applied to the trust. Bbone County Nat Bank v. 
Latïiwe'i!' j(C-, C.) 67 Fed, 27; In re Duhning, 94 Fed. 709, 86 C. O. A. 437. And 
the rjjie lias been appUed in a case othér than wheré a bank Is trustée. Metro^ 
politàn Nat. Bank v. Campbell Contimlsslon O. (a C.) 77 Fed. 705. But a 
late?? àeeislon holds that tbe rule bas no proper applieatlon except In the 
capàcïtt bî a trustée, in re Mulllgan (D. O.) 116 Fed. 715. See, also, More- 
land V.'BfOw'n, 86 Fed. 722, 30 C. C. A. 23. 

"In Crawford Oounty v. Patterson (C. C.) 149 Fed. 229, It appeared that the 
cashier ot a bank was made deputy county treasurer, and proceeded to coUect 
taxes at the bank and mlngle the f und:s generally wlth those of the bank. Tha 
bank becaÉie I insolvent, and the county attempted to establish a preférred 
clalm agalnSt itS assets for the amount of taxes held by the bank ; it belng 
shown.tbat the bank was atrustee. Further, it appeared that from the be- 
glnnî;ig of the perlod du^lng whicb the taxes were coUected untU the bank 
closed its doors no mpnejh&d been pâld out on- obligations owing by It, but 
that a large àmount h'ad' been pald out on discounts; On this state of facta 
the- ieourt held that thé county could clalm as trust money a sum equal to the 
minimum, c^sh, balance in the hands ofithe bank at any time during the perlod 
durlng wh|ch the coUeçtioBS of taxes were made and to tbe proceeds ot ail 
loans whidh were laade during the same perlod." 

'It is ndt practical, nor within reasonable limits can the scores of 
cases titfed by counsel be review^d. Holding, as I do, that the de- 
posits must hâve been Wrongfur and a trust creatèd, I still further 
hold thai the furids^ must be idetitified, not by "earniarks," but traeed 
into the estifte, and there now found by an augmentation of the estate. 
If th,e illeged trust funds hâve been dissipated, then the cases are at 
an endi; and with but one single exception such are the , facts. In 
the case pf Joseph A. Brown agaiiist the receiver it is shown by the 
évidence' th^t the receivfer received and now has $1,157.36 of such a 
deposit,, Thîs should be paid back to him in fuU, and by so doing the 
other creditofs suffer nothing by the entire transaction; but as to ail 
qther case? the tlaimanfe hâve no right to be paid in full at the ex- 
pense .pf pther, creditors,! Any conclusion that may be reached works 
a hardship. But the hardship cornes from the insolvency of the bank, 
and not from the holding of this court. Ail the creditors became such 
by reason oî their confidence ift • the bank and its managing officer, 
in whom they believed and upon whpm they relied. They believed him 
an honest, man and a man of sagacity in business affairs. They 
thought they kttew him,' but they did not. In fact he was an em- 
bezzler alnd. defâulter and a forger innumerably often. He wronged 
them ana (VrQnged tlie stockholders. But the other creditors never 
wronged thèse plaintiffs, who now ask to be paid in full ; and, if they 
are paid iti fùU^ the other creditors must pay them by having their 
own divi'dèïids diminished. But this is not equity nor fair dealing. 



WEST V. CINCINNATI, N. O. & TviP. RY. CO. 349 

and in my opinion neither law nor equity jurisprudence requîres other 
creditors to pay them. 

Hère are 12 cases; but the court knows that there is still another 
on its docket, in which a préférence of more than $100,000 is asked. 
And so it will be seen tliat, if pj^eferences cbuld be allowed in thèse cas- 
es, then the other case, involving so large an amount, might cover the 
same funds. But that is only mentioned to show where the préfér- 
ences could be carried if thte argument of plaintiff's counsel is sound. 
But the truth is that thèse crédits of claimants went into the gênerai 
business, and what were not stolen and embezzled, and thrown on the 
Stock Exchange, went into the Chicago bank, resulting in that large 
transaction; and that bank had the right to, and did, apply the bal- 
ance in its hands on its indebtedness. 

The resuit is that the decrees will be that of confirming claimants 
as gênerai creditors, and gênerai creditors only. The one exception 
is that of Joseph A. BroWnj who will be given a préférence to the 
extent of $1,157.36. Complainants will pay the costs, except in the 
one case, and in that the receiver will pay them. 
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(Circuit Court, N. D. Georgia. May 15, 1909.) 

1. Courts (§ 374*)— Fkdebal Coukts— Rules of Décision— Service. 

..WJjere a case is removed from a state court, and the défendant, a 
f6rel^ corporation, appears specially, for the purpose of removal only, 
and objects to the sufflcieney of the service, the Circuit Court must dé- 
termine sueh objection for itself , and will not necessarily be controlled by 
the, state law. 

[Ed. Kote. — For other cases, see Courts, Dec. Dlg. § 374.* 
State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 O. C. A. 71 ; Ilill y. Hite, 29 C. C. A. 553.] 

2. Removal of Causes (| 115*)— Seevioe— Sueficienct. 

Whére service on a foreign corporation is objected to after removal to 
the fédéral Circuit Court, the same rule should be applied in determining 
the sufficiency of the service as in a case originally brought in the Circuit 
Court. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 115.*] 

3. CouETS (§ 374*)— Fedeeal Couets— Coneoemity to State Laws— Peocess. 

Défendant, an Ohio railroad corporation, was sued in Georgia on . a 
transitory cause of action arislng in Kentucky. Défendant had no tracks 
in Georgia and did no business in that state, except that it had a com- 
mercial agent, whose only duty was to solicit frelght and passenger busi- 
ness, without authority to Issue bllls of lading, sell passenger tickets, or 
make çontraets. Hel4, that défendant was not doing business in Georgia, 
so that service on such commercial agent would confer jurisdiction over 
the corporation so far as the fédéral courts were concerned, though the 
state courts had declded the contrary. 

[Ed. Note. — ^For other cases, see Courts, Dec. Dig. § 374.*] 

S. D. Hewlett and Smith & Hastings, for complainant. 
Dorsey, Brewster, Howell & Heyman, for défendant. 

•For otUer cases see same toplc & § humbeh in, Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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' NEWiMiAN, ''l!)ïsirictJiidge..:Tha. question àcm béfoqe ihs court- 
in this case is on the sufficiency of the service. Iheisuitijvas hrought 
injtïiermtj^idomit of Aitlànb., and.rfeinoved')b'J' thé deiendatit craporation 
to'tiiis eôtlM'.'iTliè défendant viras secved by ser^ing' Paull'Av Wr-igiit,: 
its GottJïriémdl'Jagelat hërei The language oi, thé service ièiasiollows: 
"CfeotfgïàP-ydlte'Coaiïty': ' • ■ '■'•! ■■"■■ Si''-'^ '■ ■■ ,:.:-•' ■';• ;i-..- ■ .:■ • 

"ëerîyeàslîlie defèDdanti ; Cincinnati, îNew; Orléans: &; Xexasi iPaçlflc Eallway 
ODi^p<anyjia|<cppppratlo{iy 'IjiK servtog p.ft\?il.iA.i;Wri^^ its comiperpiM agent, by 
leavlng (-ji ,^çppy ,pl ^tïe,,withln\v\îrit aha pr^ess with, hlm, in person, at the 
office aisa jplacelôfjdùmg Wslfi^s of ,sald corporation iti Fulton cojinty, Georgla, 

"This lli'éufet'4th, Ï908. - '''* ' tSigîiédJ J. T. JOnès; Deputy SherlfiE." 



In removjqg the .case from the stàtô court to this court, and in its 
pétition for removal, the defendantsaié: : ; •' >;i 

"Yotir pètltloiQei? 'furthër «bows thktjîits appearance through itsattomeys, to 
remove tiiis suit, is à spécial appeàl'iaii<3e,j and doeS,jiot waiye its objection to 
the jurisdiction. of the court-^itbein|,^olely,for thppurpose of removal of said 
Circuit' Court of the United States for the Nortïiérn District dfGeorgia." 

The original plea in âbatemeiit rhàkes' the question that Paul A. 
Wright does not in any sensé represent the défendant in this state in 
such a way as to be an agent upon whbm service can be perfected, 
and that the défendant does not do any such business in the state of 
Georgia as to' givà it â résidence in the statO'Of GeorgiâJ'for the pur- 
pose of serving (i,t,; ;noi; does Paul A-, Wright, repreisçtit ,jt in such way 
as to make him an agent of the compàny lipon whorii service can be 
perfected, ndr doès he â^Stich agent' do any business for' sàidcompany 
as to rhàke:sai(J ,c0mp,aiijf.(do ahy'jb^siùess, ih tfi^ Stàte.'pf Georgia, so 
that itmay.teisesrjved'bythe processifs ofthe'courtB qf.liis s;|ate. 

The defendànti Btates' that it màkes this spécial appearance for the 
express purpose of objecting to the service and for no othièripurpose 
whatsoeyer. ' Thé plea riïàkes the iheriflf of Fulton 'Cdunty a' parly and 

aék^'thât hebê"^e']^ed.' ''■'■■' v ..,.:.",';''■''.''' " i "i ' T- . '.'' m 

The plea makes the question that ïhe attèmpt to sérVé' ît is not due 
process of . l^yy,. , An, ariichdment ;(^. 'thë' plç'à' in ' abaténient is as f b^- 

"And noW cbnièà 'defeiidânt; 'and 'rfppteaTiBg si)eélàlly fo* -thé purpose of 
this proceeding only, by leave of the court flrst had and obtained, and amends 
ItB plèa in 'al)a:tèiiieht and to 'th« juiisdietion previously flled»' and lor such 
auiendment say/^; 1 1 ■ - ,-■ y,- , (■ < ■--.■■ ■ ■ ; .;■■; -, ...■ 

. "Défendant ihae never been served with any notice or proCesS|,in the above-' 
stated suit, andi (the; service attempte(î:;t9J}e had,, upon Ittoyisierving Paul A. 
Wright, commercifiil agent,; did not igivejurisdictipn of th}? fleifen^ant, for that 
the, said defeoâantcls not dolug business, in tbe, state. of ,jdrporglâ, nor ia the 
said Paul Av.^cight its aswt in tlieisense that service upon him would be 
service upon tJ^diOtOBBany, ; :■, n i, , '.;,' . , ■.;,;,., ,;;!■' 

"Défendant, ; in çommou with the Alahama Greçit SoutheraJÉiallway, .Com- 
pany, a corporation, of Alal>ama, maintaiiis anofBce in the citiyj.pf Atlanta,, for 
the said Paul A. Wright, and pays hipiia.mojathly salary Jpr.hls serviLcés as 
commercial agen|;--only. ,As.s;i;içh, the .said Wright. ,has no ^uthority pu behalf 
of défendant to' issue bills bf lâding ror said deferidant, nor iiiaKe cbntracts 
of affreightment, nor to sell passenger tickets, nor to make cpntracts of car- 
rlage with passengérs, but is' tiblely a: solicîtiiig'a^nf, aiid his duties ànd àu- 
thority are to endeavior to. lia-ve treight, movlngfrorti the- Southern territory, 
or into the Southern terri tory, pass over the Unes of défendant, such Unes be- 
ing whoUy WtthoUt the state of Georgia.!?; -. ., a 
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The Georgia statute (Civil Code of 1895) on the subject of service 
of corporations is as follows : 

"Sec. 1899. Service of ail subpœnas, writs, attachments, and other process 
necessary to the commencement of any suit agalnst any corporation in any 
court, except as hereinafter provlded, may be perfected by serving any oflicer 
or agent of such corporation, or by leaving the same at the place of trans- 
acting the usual and ordinary publie business of such corporation, if any such 
place of business then shall be wlthin the jurisdiction of the court in which 
sald suit may be commenced. The offlcer shall specify the mode of service 
in his return." 

The Court of Appeals of Georgia hâve had before it in Bell v. N. 
O. & N. Ë. Ry. Co., 2r Ga. App. 812, 59 S. E. 102, the question present- 
ed hère, and has decided in practically the same kind ôf a case, where 
a commercial agent is served, that the service is good under the stat- 
ute. In the opinion by Powell, J., he says: 

"We are satisfled that the Législature of this state Intended that service 
upon an agent bearing such relation to a corporation as Knlght does to the dé- 
fendant lu thls case should be sufficlent under the broad language of section 
1899 of the Civil Code of 1895. * ♦ * To this législative intent it is onr 
duty to give effect, and we wiU let the fédéral question take care of itself. 
See Southern Bell Téléphone Company v. Parker, 119 Ga. 727, 47 S. B. 194." 

In this case of Southern Bell Téléphone Company v. Parker, 119 
Ga. 727, 47 S. E. 194, a différent kind of agent was served. It ap- 
pears that in the Téléphone Company Case the cdmpany had never 
established a téléphone exchange or had an operator at Oglethorpe, 
Ga., but had a long-distance téléphone located in the drug store of Dr, 
Crumley, who was authorized to receive toll f rom customers using 
the téléphone placed in his store, and who was paid a commission on 
the tolls received at that station. Dr. Crumley was served in that case, 
and, while it is conceded in the opinion that the question was a close 
one as to whether he was such an agent as was contemplated by the 
statute, the court held the service sufficient. 

It can hardly be doubted from the décision in the Bell Téléphone 
Case that the service of the présent suit in the city court of Atlanta 
would hâve been sustained in the state Courts. Thé question for dé- 
termination, then, is whether, the state court having acquired juris- 
diction of the case under the law of the state, the Circuit Court should, 
when the case is removed hère by spécial appearance for that purpose, 
and the défendant specially appearing to file a plea in abatement, adopt 
a différent rule in view of fédéral authorities. 

The Suprême Court of the United States has held that where a case 
is removed from the state court to this court, and the défendant, a 
foreign corporation appearing specially for the purpose of removal 
only, and the question of the sufficiency of the service is raised, the 
Circuit Court must détermine for itself whether the service was good, 
and will not necessarily be controlled by the state law on the subject. 
The principal authority to this effect is Goldev v. Mcrning News, 156 
U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517. In that case, in the opinion 
by Mr. Justice Gray, discussing this question it is said: 

"As the defendant's right of removal into the Circuit Court of the United 
States can only be exercised by filing the pétition for removal In the state 
court before or at the time when he is required to plead la that court to the 
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jurisaietloii ppXxi abatément, it necéssarily follows tliat, wbetljer the pétition 
for removal and such a i^lea are filed together at that timejn tlie state court, 
or tlie pétition for removal is flled before tliat time in the state court, and tliât 
ttie plea Is Bèaisoiiably filed in tlie Circuit Court of tlie United States, af ter 
the removal, laiepea to the jurlsdiction or in atatement Can only be tried and 
determined Iri the Circuit Court of the United States. '"■''•' 

"Aîthough the Suit must be actualiy pending in the statè Court before it can 
be removed, Its rémOval Into the Ciréuit Court of the United States does not 
admit that It was' Hghtfully peuding In the state c6ui:t, or that the défendant 
could hav« been cbmpelled to answer therein, but enablès the défendant to 
avail himself, in the Circuit Court of the United States, of any and every 
défense, duly and seaspnabiy reserved. and pleaded, to the action, 'in the same 
manner as if It had been originally Commenced in said Circuit Court.' " 

The same right would appeâf to exist under Subséquent décisions 
of the Suprême' Court, eveti without the spécial appearance for thé 
purpose of removal only. In Wabash Western Ràilway v. Brow, 164 
U. S. 371, 278, 17 Sup.<:t. 126, 41 h. Ed. 431,'in the opinion by the 
Chief Justice, this feature of the question is discùssed in this way : 

"Want of jurlsdiction over the person is one of thèse défenses, and, to use 
language of Judge Drummond in Atohison v. Morris (O, 0.) 11 Fed. 582, we re- 
gard it ?ts not open to.doubt that 'the party has a rigMi to the opinion of the 
fédéral court on every question that may arise in the case, not only in rela- 
tion to the, pleadlngs and merits, but to the service of proeess; and it would 
be contrary to the manif est intent of Congress to hold that a party, whp haa 
the right tp rempve a cause, Is foreclosed as to any question which the fédéral 
court caii be câlied upon, under the làvsr, to décide.' 

"An appearance which waivés the Objection of jurlsdiction bver the person 
is a voluntary appearance, and this may be effected in'many ways, and soqie- 
times may resuit from the act of the défendant even when not in f aet intended.. 
But the Hght of the défendant to a removal is a statutory pbe, and he is 
obligea to pursue the course ppinted out, and, wheh he confines himself to the 
enf orcement of that right in the manner prescribëd', he ôùght not to be held 
thereby to hâve voluntarily waived any pther riglit he possesses. An acknowl-, 
edged right cannot be forfeited by purguit of . the means thu law afCords of, 
asserting that right. Bank v. Slpcpiù}), 14 Pet 60,65, 10 L. Ed. 354. The stat- 
ute does not.require the removing p'ai'fy to raipe tlïe question of jurlsdiction 
over bis pejrspn in the state court before removiiig the cause, or to reserve that 
question In respect of a court vs'hlch is to lose any power to deal vvith it; and 
to décide that the présentation of the petitiofl. and bond is a waiver of the 
objection wpuld be to place a limitation upon the jurisdictlon of the Circuit 
Court, whicli is wholly Inconsistent with the aàt. 

"Moreover, the pétition 'does not Invoke the alâ of the court touchlng relief 
only grantablè in the exercise of jurlsdictibn of the person. The statute im- 
poses the duty on the state court, pn the: filiijg of the pétition and bond, 'to aç- 
cept such pétition and bond and proeeed no further in puch suit,' and, if the. 
cause be removable, an order of the state court denylng the application is in- 
effêctifal, ïor thè petitioner may, notwithstanding, file a eopy of the record in 
the Circuit lOëurt and that court must proeeed in the cause. 

"In this aspect the conclusion is impossible that the party submits to thé 
jurisdiction.oï, the state court by availing hiinself of a right to which he is 
entitled under the act of Congress, and which the state court is by that act 
requlred to piséognlze. 

"It Is concëdéd that. If défendant had stated that it appearèd specially for 
the purposé oÇimaking the application, that wpuld bave been suftlcient; and 
yet when th^ i^rpgse for which the applicant cornes into the gtate court is the 
single purpose ôf ipemoving the cause, and what he does has no relation to any- 
thing else, it is not apparent why he èhould tie called on t'ô tépeat thàt this is 
his sole purpose; and when removal is had before any step is taken in the 
case, as the statute provides that 'the cause shall then proeeed in the sanie 
manner aâ if it had been originally commenced in said Circuit Court,' it seems 
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to ns that It cannot be successfully denied that every question is open for dé- 
termination in the Circuit Court, as we hâve, Indeed, already decided. 

"Tbe Circuit Court of Appeals lield that a pétition to remove, without more, 
vvas tautamount to a gênerai a:ppearance, but that this resuit could be avoided 
by a spécial appearance accompanying, or made part of, the pétition, whicb 
woiild not be waived by or be inconsistent with the gênerai appearance be- 
cause tbe application was analogous to an objection to jurisdiction over the 
subject-niatter. We do not con.cur in this view. By the exercise of the right 
of reuioval, the petitioner refuses to permit the state court to deal witb the 
case in any way, because he prefers another forum to which the law gives him 
the risht to resort. This may be said to challenge the jurisdiction of the state 
court, in the sensé of declining to submit to it, and not necessarily otherwise." 

I hâve quoted somewhat at length from this décision, notwithstand- 
ing the fact that in the présent case the appearance was specially for 
the purpose of removal, because itdiscusses, not only the matter of the 
right of the défendant in the Circuit Court to object to the sufficiency 
of the service notwithstanding the fact that it removed without stat- 
ing that it appeared' spedally for that purpose, but aiso generally the 
rights of a défendant after removal to raise the question of jurisdic- 
tion and of service. 

In Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 Sup. Ct. 
738, 47 L. Ed. 1113, the case -was originally brought in the state court 
and removed to the Circuit Court by the défendant corporation. Aft- 
er removal a motion was made in the Circuit Court to set aside the 
summons and service as null and void. Référence to a master was 
made. After taking testimony the master made a report to the efïect 
that the défendant was not at the time of the service of the summons 
doing business within the state of New York. Exceptions were filed 
to the report, and the objections overruled, and the report confirmed. 
This ruling was assigned as error, and the case went by writ of error 
to the Suprême Court of the United States. In the opinion by Mr. 
Justice McKenna, after stating the facts and quoting the statute of 
New York, the opinion proceeds as follows: 

."Thèse sections, it is insisted, gave the state court jurisdiction, and that it 
follows that the Circuit Court had jurisdiction. But, granting the existence of 
à cause of action, it is not every service upon an officer of a corporation which 
will give the state court jurisdiction of a foreign corporation. This was de- 
clared in Goldey v. Morning News, 156 V. S. 518, 15 Sup. Ct. 559, 39 L. Ed. olT. 
The case arose in New York, and the question presented was 'whether, in a 
Personal action against a corporation which neither is incorporated nor does 
business within tlie state, nor bas âny agent or property therein, service of 
the summons upon its président, temporarily within the jurisdiction, is suf- 
fieient service upon the corporation.' 

"As there was a différence between the rulings of the state court of New 
York and the Circuit Courts of the United States on the question, it was elab- 
orately considered 'upon prineiple and in the light of préviens décisions of 
this court.' The décisions were examined and the question was answered in 
the négative, and it was announced, as 'an elementary prineiple of juris- 
prudence, that a court of justice cannot acquire jurisdiction over the person of 
one who bas no résidence within its territorial jurisdiction, except by actual 
service of notice within the jurisdiction upon him or upon some one authorized 
to aecept service In bis behalf, or by his waiver, by gênerai appearance or 
otherwise, of the want of due service. ^^Tiatever effect a construetive servjce 
may be allowed in the courts of the sanie government, it cannot be recognized 
as valid by the courts of any otber government.' It was aIso held that the 
défendant by flling a pétition for removal did not waive défense in the service 
of summons, and that objection could be made to such service in the (.'ircuit 
170 F.— 23 
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Court of the United States in the same manner as if the action had beeu 
originaUy! cômnienced there. Goldey v. Mornlng News was aiftrmed in Wabasli 
Western Kailway Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431." 

So I think it may be taken as settled law that the same rule would 
be applied in a rèmoved case as would be in a case originally brought 
in the Circuit Court. . This being true, the right of ttie Circuit Court o£ 
the United States to décide for itself on the sufficiency of the service, 
irrespective of what would be recognized as sufficient under the stat- 
utes or judicial décidions of thestate, is fully established by the dé- 
cisions of the Suprême Court and in mâny circuits. 

InBàrrow Steamship Company v. Kane, 170 U. S. 100, 111, 18 Sup. 
Ct. 53l6, 530, 42 L. Ed. 964, the rule to be adopted in the Circuit Court 
on this subject iîs stated in this wa^: 

"Oii "tiië other liaiiâ, upon théfundamëntal priuciple that no one sball be 
condemned unhéard, it Is well Èettled that in a suit àgainst a corporation of 
onei stÈitCi brought in. a. court of the United Stffts*, held' withla another state, 
in whicl) the corporation neither dpes business, nor bas authorized any persori 
to represenl; it, service upon oné of its offlcers or employés found withln the 
State wijl not support the jurisdlçtion, notwithstanding that such service Is 
rèscbgttiied as sufficieût .by the statiites of thè judlcial décisions of the state." 

, Among a number of décisions in thç Circuit Court that might be 
cited is a récent oîie by Judge W;aj:d in the Circuit Court of the United 
States, for the Southern Djstrict: of New York. Craig v. Welch Mo- 
tor Car. Go. j 165 F«d. 354. From the brief opinion in the case I ex- 
tract tliefollowingt . ;, 

"As the cause of action arose hère, the service was good in the courts of 
this stftte under section 482, Code of ClvU Procédure. But the rule in the féd- 
éral courts is différent. Goldey v. Morning r<ews, 160 U. S, 518, 1-5 Sup. Ot. 
f)59,. 39 L. Ed. 517. Theaffidavits satlsfy me that Swart was not acting for 
the défendant while in this state, and, if hé Were, a single transaction would 
not be énough to make service on him as a nonresldent dlrector good service on 
the défendant in the fédéral courts. , Oonley v. Mathieson Co., 190 U. S. 406, 
23 Sup. Ct. 728, 47 L. Ed. 1113 ;' Pennsylvania Lumbermen's Ins. Co. v. Meyer, 
197 U. S. 407, 25 Sup. Ct.'483, 49 L. M. 8lO; Good Hope Co. v. Railway Co. 
(C.C:) 22 Féd. 635; Boardman v. S: S'. McClure Co. (C. C.) l23 Fed. 614; I^ouden 
Co. V. Atnerlcan Co. (C. C) 127 Fed. 1008; New Haven Pulp Co. v. Manufactur- 
ing Co. (C: C.) 130 Fëd. 605; BWalo Glass Co. v. Manufacturers' Glass Co. 
(C. C.)142 Fed. 273." 

See, also,: Case v. Smith Lineaweaver & Co. (Ç. C.) 152 Fed. 730; 
Wange.v.: Public Service Ry. Go. (C. G.) 159 Fed. 189. 

It being thus well settled both as to removed cases and cases original- 
ly brôùght in the Circuit Cbtirt,',this court will détermine for itself as 
to the sufficiency of tjie service, and as to vvhether a foreign corpora- 
tion is doing business in the state where the suit is brought, the ques- 
tion is whether in this câ'se the person served was such an agent and 
doing sûch business in thë state as to make the corporation subject to 
suit and, to service hère. , ,: 

In. the récent case of Green v. Chicago, Burlington & Quincy Rail- 
way, 205 U. S. 530, 37 Sup. Ct. 595, 51 L. Ed. 916, the Suprême Court 
dècidèd that service op a commercial agent of a foreign corporation 
was not a sufficient , service. The headnote of that, case pertinent to 
this service is as follows: 
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jfi'A ïailroad company whleh has no tracl^s Ayithin the district Is not doing 
business tlierein, in the sensé ttiatiliability for service is incurred, because It 
hires an oiffice and employs an àgéht for 'the'merely incidental business of 
sollcitation of frelgbt aiid passenger traffle." 

In thè opinion by Mr. Justice Moody thjs is said : 

"The question hère is wliether service upon the agent was sufficient, and one 
élément of its suflieiency Is whether facts show that the défendant corporation 
was doing business within the district. It is obvions that the défendant was 
doing there a considérable business of a certain klnd, although there was rio 
carrlagè of frelght or passengers. In support ofhls contention, that the de- 
fendant wàs doing business wlthln the district in sueh a sensé that it was 
liable to service there; the plaintiff cites Denvér & R. G. K. Co. v. RoUer, 100 
Fed. 738, 41 C. C. A. 22, 49 L. R. A. 77, and Tuchband v. Chicago, etc., Rail- 
road Co., 115 N.- Y. 437, 22 N. E. 360. The facts In those cases were slmllar 
to those in the présent case. But in both-eases the action was brought in the 
sta;te courts, and the question was Of the interprétation of a stàte statute and 
the jurisdiction of the state courts. 

"ïhe business shown in Ijis case was in substance nothing more than that 
of solicitatlon. Withoùt undertaking to fomiulate any gênerai rule deflnlng 
what transactions will constitute 'doing business' in the sensé that llability 
to service is Incurred, we think that this is nbt enough to bring the défendant 
wlthin the district so that procesa can be served upon it." 

It is insisted that the qualifying expression in the foregoing extract 
as to Denver & R. G. R. Co. v. Roller and Tuchband v. Chicago, etc., 
Railroad to the effect that "in both cases the action was brought in 
the state courts, and the question was the interprétation of the state 
statute and the jurisdiction of the state courts," should be taken as a 
suggestion by the Suprême Court, at least, if not a direct holding, that 
the question, of the sufficiency of the service was one to be controlled 
by state statutes and décisions. It could hardly be supposed that by a 
mère suggestion such as this the Suprême Court would reverse ail its 
previous décisions on this subject. After hàving held in a numbeir of 
casés that the Circuit Court 'will décide foritself as to the sufficiency 
of the service and a? to whether the corporation was doing business 
in the state where sued, it would hardly in this way reverse ail of 
its former rulings. As a matter of fact the Tuchband Case was a case 
in the state courts, and was never in the fédéral courts at ail. In the 
Roller Case the person served was a gênerai agent in San F*rancisco 
of the défendant foreign corporation, and it would appear that both the 
Circuit Court and the Circuit Court of Appeals decided that he was 
such an agent and doing such business for the cômpany in California 
as made it subject to suit in that state, and that the gênerai agent was 
a person upon whom service could be properly perfected, and this dé- 
cision was without référence of any ruling in the state court, but was 
made upon the facts there appearing as to the character of the agent 
and his business. 

In the présent case it appears that the défendant is a foreign raiiway 
corporation, has no tracks in Georgia, and does no business in this 
state, exceptthat it has this commercial agent, Paul A. Wright, who 
is in the state simply for the purpose bi soliciting freight and passenger 
business; that this agent issues no bills of lading, sells no passenger 
tickets, and makes no contracts of any kind. Under the conceded facts 
heis simply and solely a représentative of the company for the purpose 
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of solicîtirig business. It cannpt bç trué, therefore, uridef the décisions 
refërred to ànâ under many othèirs vvhich might be cited; that he is 
such ah agent of the Company in, Georgia as that service can be per- 
fected upon him, or that what he is authorized to do and does is such 
as that the company can te fairly said to be doing business in Georgia. 

The défendant is an Ohio corporation, the cause of action arose in 
Kefltucky, ând, while this is a transitory action, the fact that the cor- 
pqfa.tifcitt is doing business in this staté should be reas'onably clear, at 
îeast, : before it is i;e:qiîired to Htigatehere, away from jts home, and 
away-from the place where the wrong, if any, was inflicted. 

I hâve endeavoredi by going very carefully over the matter, to rec- 
oncile tijg deciëion iri thé fédéral court with that of the Court of Ap- 
peals in'BelI y. N. Ot'.& N. E. Ry. C!o., supra; but I ani unable to dp 
so.: lit is perfectly manifest to mçjthat the service in this case cannot 
be upheld. 

' lVt|Sults that the plea in abatémeht may be sustained, and it is so 
orcjeiie;^. ■ ,/, ,;,/, ', ,;, , ■ , , 



In re MAXSON. 
; ' ' ■ . (District Court, N. Di Iwâ,;E. D. May 22, 1909.) ' 

■ .;: .;; : :,r- / .,:No.'603. - • .; ■ 'i • 

1.' BAi^EiiuPTCT (1 399^) -^ HoMKSTE'AD' Exemption -^ FAitTJltE TO Claim in 

SOHEDULK— AmENOMÉNT^OF SCHEpiDLE. ; ! 

; ; The f ailure of ,a bankrvpt through oversight to make à claim to a home- 

stèad exemption in bis schedule do^s'not deprive him or the exemption al- 

' lowé^ tp himself alna tis f ainl!^ bj/ the laws of the state, Whére tlmely ap-. 

; plMtJoîi Is other*4se iuaae 'to thé cétrt of banliruptcy thétef 6r, and such 

[application, ailthougji: no't such In form, may properly be : treated as an 

, ameijidnient of, the schedule. , 

~[jpd. Note. — For other cases, see, Banktuptcy, 0,ent.,Dlg. § 669; Dec. Dlg. 

' 1390.*] /'; . ^ . .' " ' "^' :. 

2. JSankètjptcy (i 399*) — HoMEgTBAD Exemption — EiGHT or IÏtjsband ob 
"T^iFE or Bànkbtjpt tfO Claim — Iowa Statute. ' ' 

■■ Undet Code Iowai'1897, § 2972, whleU prôvldes that "the homestead of 
evpry famlly, -whether owned by thehusband or wlfe, is exempt from Ju- 
dicial sale," and section 2974, providlng that no conveyance of the home- 
stead shall be valirt unless both husband and wife join thereln, that a hus- 
band or *ffe who holds the title to the property occppied by the famlly 
as a homestead is adjudged a bantrupt does not deprive the other of the 
right to bave the homestead set apart, even if not clalmed by the bank- 
rupt, aiid he or she jii^ Intervene In the bankruptcy proceedlngs for that 
piirposë. 

[Ed. Noté. — For other cases,, see Bankruptcy, Cent. Dlg. § 6G9 ; Dec. Dlg. 

§399.*] ^' ; ' 

In Bankruptcy. On review of décision of référée. 

On pétitions of the , bankrupt aijiidi her husband, Larnard Maxson, for 
review of the orders of the référée denying their claims to a home- 
.stead exemption in real-estate scheduled by the bankrupt, Ethel Max- 
son, and of the trustée for review of an order denying his application 
to hâve the homestead of the bankrupt adjudged liable. for the debts 
scheduled by her. / : ' ' 

»For other caâês èée sàme tbplc & § number In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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E. E. Hasner, for the bankrupt and her husband. 
Cook & Cook, for the trustée. 

REED, District Judge. March 26, 1908, Ethel Maxson was ad- 
judged bankrupt by this court on her own pétition. In her schedule 
of assets she listed 120 acres of land in Buchanan county, this state, 
as held by her under a contract of purchase thereof, and for which she 
would be entitled to a deed upon payment of $5,615 and interest as 
provided in the contract, of purchase. She scheduled no other prop- 
erty and made no claim for any exemption, and in Schedule "B (5)" 
the word "None" is written. 

May 5, 1908, she filed with the référée a paper duly verified by her, 
in which she states : 

"That she scheduled as an asset a certain contract or bond for a deed made 
by C. W. Van Orsdol, wlth said bankrupt, of the following descrlbed property 
(describing the 120 acres of land .above referred to). 

"That she is in possession Of said land, and is a inarried woman, and the 
head of famlly, and she has heen in possession of said land as the head of a 
family ever since the contract was made wlth said O. W. Van Orsdol, and that, 
before she beeame the owner of said property by virtne of said contract, It 
was the property, and Ihe home of Larnard Maxsdu, her husband, and had been 
such for a good many years. 

"Wherefore she prays that her homestead interest in and to said premises 
be set off to her so as to include the ordinary dwelling house and ontbuildings 
pertaining to said homestead tract, and that the trustée be compelled to ex- 
liaust her interest in and to the other property deseribed in said contract after 
the homestead shall havé been set apart to her, and she prays the court to 
fully protect ail her rights in the premises." 

October ,24, 1908, the trustée nof having set apart the homestead 
claimed by the bankrupt, and the référée not having acted upon her 
application of May 5th, Larnard Maxson, husband of the bankrupt^ 
filed with the référée a pétition as follows : 

"Cornes now Larnard Maxson and states to the court that prior to the 2d 
day of Novemher, 1907, he was the owner in fee simple of the (describing the 
land scheduled by the bankrupt). That on said date last mentioned he con- 
Teyed the satûe to C. W. Van Orsdol. That on the same date, November 2, 
1907. C. W. Van Orsdol executed and delivered to his wife, Ethel Maxsoij, a 
bond for a deed for said premises, conditioned that he would convey the same 
to the said Ethel Maxson upon her paying to him the sum set forth in said 
bond'. That for a number of years prior to his convey ing the same to the 
said C. W. Van Orsdol, he ^Yas a married man, the head of a family, and was 
living upon the premises deseribed hereip, with his family, and occupying it 
as a homestead. Tliat the family never removed from said premises, and are 
still living on said premises. That as husband of said Ethel Maxson he claims 
a homestead interest in said premises, and a homestead right in her équitable 
title to said premises which she acquired by virtue of the bond for a deed from 
said C. W. Van Orsdol. That he prays the court that in the further progress 
of thèse proceédings that his homestead rights be fully protected, and so set 
ott under the laws of the state of low^a as not to render them liable for any 
debts of his own or those of his wife." 

On the same day (October 24th) the bankrupt and her husband, Lar- 
nard Maxson, appeared before the référée by attorney and asked that 
a time be fixed for the hearing of their application to hâve the home- 
stead set apart to them from the realty scheduled by the bankrupt, and 
to prescribe the notice that should be giyen thereof. A day was ac- 
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cordingly fixed by tfié' référée anH'itiofcice: thereofigiven'to thé ttiistee, 
who appeared and filed written objectioHs to dieiappllcatiops of the 
bankrupt and her husband upon the grounds: First. That the debts 
sçh'eduled by the ibaiikf ilpt as owing by her were ail contracted prior to 
thl; date' of the contract'linderwhich she claimedito own the land, and 
tH^t i;ieither sh^ nor héi' hùsband !$■ êiititled under. the ioiAfa statute to a 
Kdmestead. exeriiption'îil such îatldfe as against;suGh debts. Second, 
ïliàt the banicfupt in tlié scheduleis 'âttached to .her pétition made no 
clitij^n ffli' çxerhptipns, btit stated thàf she. claimed: none> Third. That 
the bankrupt vvàs'gratiiè'd- a discharge in September, 4908. He also 
asked the référée to enter an order that the homestèadirights of the 
baiikrupt be siibject to the debts scheduledby her. The référée, upon 
a hearing, denied the applications of the bankrupt and- her husbandy 
^lijii'tlie fequpst pf thé trustée, atïdeach âeverally petitijons for a review 
df sùch orders. " ! !■ ■ , '1,'/ 'T^r ' ..'■■; 

'''UiE>on the hearing before the reff;re|Ç:,it was rnade fo àppear that on 
â'pd Çfidr to Nbvembèlr 3, 1907, Lajrnard Maxson w^s a résident of 
ip\y9.j',tb5 hpad of ft fâfpilyj and thé pvvrier of 120 acres of: land sçhed- 
uled bythe bankrupt^ uppti wbicb Hç ihd the bani^riîftt with their fam- 
ily had lived for many years, 40 acres tnereof being, tHeîr honjestead 
4^d'',^(i^i4pt, tp' 1;hèm;às sjïch under the statute of .-Jowa. At that tjme 
ittie l»i)â/,was ihc);iml3efç(^ fpt' spp)^'$5;500/âridPn that date they,Lar- 
naifd îMaxson land- his wifîe, J:h|è,:bapkr,upt, mâd^','à' warranty deed of 
^âid 180 acres' to G< W.-Van Orsdol, who in considération therppf as- 
sumed and agreed to pay the incuttibratlces thereon; and discjiargfl 
g9rnç,5Ina^l d^bt?, owing to him by Larnard Maxson, in ail amounting to 
^Si^V'è,' aiid on the |afe and'âs apart c^f'thë'Sàme tranBattiôn, 

Y ?(ri Pfsdol frijade ali'd •déliveréd ' to , the ' bankrupt^ â wrîken ' contraèt 
whereby he agrées to cdÀyèy'said, latiid'to hef ^ipdri'paytnent ôf sâid 
§5,6j|.pj^nd,intçrest therepri at'é'pér cerii, upon'terifiè sfated in the 
çontrà^t, tbé bâpkrujit to'hayè thè tise^ and 'pûssession df the property 
thereafter..! ;No money ipr ©tlier consiiîeràtion w^S pjlid j^y Van Orsdol 
for the r^Md,, and none vyas paid Pr priomised tobe.paid to biiïiby the 
bahkriji?t. tberefor othéï than thé' a^reeménts made by her in Said con- 
tract.! pÇhe bankrupt ^hd her ,hù^baiid continuédtp'live upon thé land 
thèreàfter^ and to occupy the homestead the same as they had done for 
many year's before. This'transactibn was in eflfect but a mortgage of 
trie iahd tp sécure Vart Qrsdbl foV the àmDûrit'th^t hé should pay upon 
the incumbrances upon the land and the indebiçdiièss owing hijta by 
Eâthâi'd'Maîtson. _ It also satisfaetorily appeared that the fallu reof 
the bàiiklrùpt to claim a homestead' exemption in the schedules attached 
to. thé pétition was an ovçrsight dp the part of thé; àtto'rney in prfepaï- 
ing them,'and, as soonaSithis was discovered, tlie paper of; iVlay/Sith 
was prepared and filed with the refëree for the purpose of correcting 
sucb pver^ight and to claim the homestead exemption. It does not 
appèar 'j;fiât' the trustée '6'rany crèditdr of the bahkVupt has beetlpréju- 
dîcëd; pr 'thât either has in'any réspec-t changed his position becàuse of 
thé faillite tPJsooïier daim thé èxéihptiori/urtlèsS thé- discharge granted 
'(d'he^'caribë'paid to wofk suçh pr'êitidi'cié. ■ ■ " ' 
""The single 'question f or deterriïinâtÏMv therefore, îs:, Does the failure 
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of the bankrupt to claim the exemption in her pétition in bankruptcy, 
or the writing of the word "None" in Schedule "B (5)," deprive her 
or her husband of the homestèad exemption accorded to them and 
their family by the lowa statute? The référée held that because the 
bankrupt had failed to claim the homestèad exemption in the schedules 
filed by her, and did not formerly apply for leave to amend the sched- 
ule and claim the same therein, she thereby waived her right to the 
exemption. It is true that section 7 of the bankruptcy act of July 1, 
1898, c. 541, 30 Stat. 548 (U. S. Comp. St. 1901, p. 3435), requires à 
bankrupt to make and file a schedule of his property and to claim there- 
in such exemption as he may be entitled to. But it cannot be that a 
failure, through oversight in preparing the schedules, to therein make 
such claim, will deprive the bankrupt of the exemption allowed by the 
law of the state, when timely application is ôtherwise made to the court 
of bankruptcy therefor. Bankruptcy proceedings are proceedings in 
equity, and the estate of the bankrupt is to be awarded by the court of 
bankruptcy administering it upon équitable principles to those who 
may be justly entitled thereto. The manner in which the daim for 
exemption shall be made is a mère matter of procédure, and, as in 
other cases, amendments may be allowed to efïect justice between the 
parties and acçomplish the purpose of the proceedings. Section 954 
of the Revised Statutes of the United States (U. S. Comp. St. 1901, p. 
696) is sufEciently broad to permit of such amendments în ail cases 
pending in any court of the United States. The paper filed by the 
bankrupt with the référée on May 5th is not labeled as an amendment 
to the bankrupt's pétition or to any schedule thereof, but it is a spécifie 
claim for a homestèad exemption in the real property scheduled by her 
as an asset in which she claims an équitable interest, and is in fact an 
amendment to her pétition claiming a homestèad exemption in such 
property under the lowa statute. The nature of the paper should be 
determined . f rom its contents rather than its name, even when it is 
given one. October 34th, the trustée not having set apart the exempr 
tion thus claimed, the bankrupt applied to the référée to fix a time for 
the hearing of her application therefor, which time was fixed by the 
référée, and to deny that application because it was not formally named 
as an amendment to the pétition or the proper schedule thereof would 
be to sacrifice substance to mère matter of form. The filing of the 
paper with the référée was sufficient to apprise him and the trustée 
that the bankrupt claimed a homestèad exemption in the property 
scheduled by her, and was in sufficient time to enable the trustée or 
any créditer of the bankrupt to interpose any objections that either 
might.have, if any, to the discharge of the bankrupt because of makr 
ing such claim. 

But if it should be held that the bankrupt has thus waived her right 
to the homestèad, does this prevent the husband, who was one of the 
family occupying the homestèad with her, f rom claiming it ? On Oc- 
tober 34th he also filed with the référée a pétition in which he set 
forth that he was the husband of the bankrupt, a résident of lowa, 
and as such was entitled to a homestèad under the lavvs of that state 
in the real estate scheduled by the bankrupt. This was in effect an 
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intervenîng " pétition by him claiming an interest in îproperty in the 
custody of thë court of bankruptcy, and is'the proper method of mak- 
ing such daim. Krippendorf v. -Hyde, 110 U. S. 276-281, 4 Sup. 
Ct; 27, 88L..Ed. 145. 

Section 6 of the bankruptcy act provides: 

"Thls act shàll not àfféct the allQwance to bankrupts of the exemptions 
which are prescribed by the state laws-in force at the time of:tJie flliiig of the 
pétition inthp, State wt(ereln they hâve bp.d their domicile for the six months 
or tlie greater portion thereof immediafely precedlng the flllng of the pétition." 

The Gode Of lowa 1897 provides: 

"Sec. 2972. The homestéad of every îamlly, whether owned by the husband 
or wife, is exempt from judloial sale, where thereis no spécial déclaration of 
statuteitft the.eontrary.'^ ,, , ■ , , j ■• ; . •, '■■ 

"Sec. 2974. No eonveyawçe or incumbrance of or contracf to çonvey or In- 
euniber the Boiûestead, If tlie oWner is marpled is valid, unless the husband 
and wlfé jbîn in the exeteutlon of the sàriie joint instrument, whether the home- 
stéad Is exclusively the. subject of the contra et or not, but such çontracts may 
be/enforced;as to reai esta,te other than the homestéad çit the option of the 
purchaser or incumbraucer." 

"Sec. 2976. 'The homestéad may be sold on exécution for debts contracted 
prlor to ifs acquisition, but in sueh Case It shall not be sold except to supply 
any deflclency remainlng after exhausting the, other property of the debtor 
ilalrtefjto ex;ecutlon. It may also be sold for debts created by written con- 
tract, execùted by the persons having the power to convey',, and expressly 
stlpulatlng that it Is Uable therefor, but then only for a deflcleiicy remainlng 
after exhausting ail ôther property pledged by the same contract for the pay- 
meut of Hhe debt." 

Section 2973 is différent f ron*! those statutes v/hich âlUow an exemp- 
tion tô the head of a fàmily oilly, and décisions under such statutes 
are not itl point hete. Réeseman v. Davenport, 96 lowa, 330, 65 N. 
W. 301. ■ ' 

It is thé public poliçy of the state of lowà, as declared by its Legis- 
latu're an,d decfeed by its courts, that the homestéad of every family, 
whéthfef' tl^e légal title'is held by the husband or wife, shall be beyond 
the stress of financial storms and the reach of créditer s whose debts 
hâve been contracted ' subséquent to its acquisition ; and any member 
of such family who continues to occupy the homestéad as a home may 
assert bis or iher right thereto wheriever ît is sought to deprive him of 
her thereof by any form of judiciial process or procédure. Parsons v. 
Livingston, 11 lowa, 104, 77 Am. Dec. 135 ; Lunt v. Neeley, 67 lowa, 
97, 24 N. Wi '{'.39; Adams v. Beale, 19 lowa, 61-68; Réeseman v. 
Davenpdrt, 96'Iowa, 330, 65 N. W. 301; Foster v.'Rice, 126 lowa, 
190, 101 N.W. 771; In re Rafferty (D. C.) 112 Fed. 512. 

And thé homestéad right attaches to property, when occupied as 
a homej'hfeld under à contract fot the purchase or léaiSe thereof. Pe- 
lan v. De Bevard, 13 lowa, 53 ; Stinson v. Richardson, 44 lowa, 
373; Léssell V. Goodman, 97 lowa, 681, '66 N.'W. 917, 59 Am. St. 
Rep. 432; ' ; 

In tii'e last-named case the plaintiff had entered' into a written con- 
tract With Joseph Goodman to sell to him a city lot to be paid for in 
installments, under which contract Goodnian took possession of the 
lot,' erectedpa house thëreon, and occupied the"' same with his family 
as their liomé. A short t'iiiie prior to the mdtûrity of the second pay- 
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ment Goodman abandoned his wife, and thereafter lived separate and 
apart from her, vvhile she with her daughter continued to occupy the 
place as theii' home. The plaintiff declared the contract forfeited for 
failure to make the payments as provided therein, and Goodman in 
writing acknowledged such forfeiture to be vaHd and binding. The 
plaintiff thereupon sought to dispossess the wife and recover the 
property from her because of such forfeiture and the acknowledgment 
thereof by the husband, but it was held that the acknowledgment of 
the forfeiture by the husband and waiver by him of the homestead 
right was void, and that the wife was entitled to make the payments 
under the contract and receive a deed for the property. 

In Re Rafiferty (D. G.) 113 Fed. 512, Judge Shiras held that the 
children of the owners of a homestead continuing to occupy the 
same as their home after the death of the parents, who held the légal 
title, were entitled to hold the same as exempt from their own debts 
contracted after the death of the parents, and that upon the bank- 
ruptcy of such children the homestead so occupied by them should 
be set àpart to them as exempt under the lowa statute. 

It seems clear, therefore, that under the lowa statute, the homestead 
right of the husband or , wife in property occupied by either as a 
home cannot be defeated by any act of the other in whose name the 
légal title may be held. If the bankrupt in this case, therefore, had 
deiçlarèd in her pétition' that she expressly waived the right to the 
homestead in the property scheduled by her, apd thereafter made no 
effort to hâve the property set apart to her as exempt, this would not 
def eat the right of the husband to hâve the homestead set apart to 
him, so long as he continued to occupy the same as such. If this be 
not so, then the spouse wlio happens to hold the légal title to the 
home may deprive the other, and other members of the family, there- 
of by proceedings in bankruptcy, and thus directly évade the provi- 
sions: of the lowa statute. Surely it was not intended that the bank 
ruptcy act should hâve any such effect. 

It is urged by the trustée that, though the wife may hâve a home- 
stead right in this property, it is subject to debts contracted by her 
prior to its acquisition, and that the husband has no greater rights to 
the property than she has. But see Poster v. Rice, 126 lowa, 190, 
101 N. W. 771. While the homestead is exempt from debts generally, 
it may be liable for those contracted prior to its acquisition, or for 
those secured thereon by written contract executed as provided by the 
lowa statute. But this does not destroy its character as a homestead 
nor def eat the gênerai exemption thereof, and whether or not it may 
be subjected to certain specified debts will not be determined by the 
court of bankruptcy, for its jurisdiction over exempt property when 
it détermines it to be such is to set it apart to the bankrupt, and, if it 
is liable for spécifie debts, the creditor to whom it is so liable must 
proceed tb subject it to the payment thereof by proper proceedings 
in the state court. Lockwood v. Exchange Bank, 190 U. S. 394, 23 
Sup. Ct.'751, 47 Iv. Ed. 1061. 

If it is said that the discharge of the bankrupt will prevent the 
creditors from so proceeding in the state court, the answer is that 
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thfey should liave made timely request of the court of banl-iruptcy to 
WÎthboldthe discharge for a reasonable time that they might do this; 
or; if thé discharge was fraudulently procured, ît might hâve been re- 
voked iii propier time. Section 15, Bankr. Act. Bût having taken no 
action itteithér direction, they are not in position to complain. 

The Côiïclusion, therefore, is, that the référée should hâve set 
apart to' the bankrupt and her hmsband the property occupied by 
them' ïs à homestead at the time the pétition in bankruptcy was filed, 
and the matter is referred back tb hîm with directions to do so. The 
order dehyiiig the request of the trustée is approved. It is ordered 
accordingly. 



,,/ THOMAS V. MATTHIESSEN. 

(Gifcult Court, S. D. New York. March là, 1909.) 

COEPOBATIONS (§ ,263*)r-STO,GKHOLDERS— LlABILITY FOB CORPOBATE DEBTS— 
SUITÎS ÎTO .pWFOBCE IN OtOIEB JUBISDICTIONS. 

Defw^àflt, a citizen and résident of New York, was a stockholder In 
an AHzônâ corporatloû wliich contracted an Indebtedness to complain- 
aat i^hîïè doing business In California. Const Cal. art. 12, ?■§ 3, 15, and 
CiVi.: iCoâe iCal. §322, provide that each stockholder of a corporation shall 
, be persc^ally llable, in tfie saine proportion that hls stock bears to the 
entiré :StçpIî, for, ail debtsof thé corporation contracted while he is a 
stpé^hiiihiéfj'àndthài: no fbrelgn corporation shàll be allôwed to trarsact 
bnsîiiéfeslïi thé State ■oft'mttJ'e favorable conditions thjan are prescribed for 
domestio» èorpc^ration^. iriSTei^i, that there was no contractual relation 
betwjBpn d^qijdani and.cfitijiplalnant whlch would support a nii in New 
York, to énforce the pecsonal liahility imposed on stocKholders by the 
Cons'l|Wtibri' à'nd statûtfeâ of California. 

[E'd,'Wqte.— For other cases; see Côrporationâ, Cent Dlg. §& 831, 1065; 
Dec. B'ig.S 263.* ' 

Stotlfijoiàei"!: liabîlity to èrèdltors in equlty,i*ee notes to Rickerson 
Roller-Mill Co. v. Farrell Foundry & Machine Cq., 23 G. G.' A. 315; Scott 
. V.' Latl?ii<M1, 33 C. 0. A.,23,] • ,, 

: In Equity. Qn demurrer to answer. 

Rolliiis'&''%bllins, for plàîntiff. 

Steelé;'Ôtisr& Hall, for défendant. ^ 

MARTIN, iDistrict Judge. This action is brought to enforce the 
individual| lia,bi^ity of the de|endarit as a stockholder , in thè Went- 
wprth ^ptçl. |Çompany, a corj)pr^|;ion organizéd undei* thé laws of the 
territory /pl .i^rizona, which 'ccprp.oratipn constriicted a hôtel in thè 
State pf Ciàl^fOrnia and iricurr^4 ; 4î^ indebtedness which is nôw due 
frpm thé côtjporation to thé plaintiff, 

, 3ectipi;i^5.(and,l5, &rt. ii,.>Qi\i,hé Constitutioii ôf the state df Cali- 
fornia -re^ ap'ipllows : ,' , ; , 

"Sec. 3. Each stockholder of a corporation, or joint-stpck association, shaU 
t<Ç|incliY4dViallyii?i,nd persoually liî\ble for suçh proportion o^ 'ail itsdebts and 

♦F'éf ot'her'caies'»^ aame toplc & î liVûiàs W bec. & Ain. Dig». 1907 to dat», A Reo'P iiidaxea 
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lia-lilJHes conti-acted'O); ineurred, during the time he was a stqekholder, as 
tlie ainount of stock or shaïes owned by hlm bears to thé wholë of tlie sub- 
séribed capital stock, or siittres of 'the corporatioti or association." 

"Sec. 15. No corporation organized outside the limits of thls state shall be 
allowed to, trànsact: business' wJtbln this state où motc favorable ■ conditions 
than are prescribed by law to similar corporations organized under the laws 
of thls state." 

Section 322 of the Piyil Code; of California makes definite provi- 
sions for the enforcement of tlie two sections above quoted. 

The complainarit allèges that the indebtedness of said corporation 
to him was ineurred in and about the construction of said hôtel, which 
indebtedpess, though demanded, the corporation has not paid, and that 
by virtué bf said provisions of the Constitution and Code of Cali- 
fornia the défendant is liable in prepportion to his stock. The de- 
fendant, in his anSwer, dénies ail liability by virtue bf the Constitution 
ànd Gode of California, and avers that, the corporation being incor- 
pôrated tinder the laWs, of the territory of Arizona, a stockholder who 
has made full pay ment for his stock cannot be assessed or made liable 
for .any indebtedness, of the corporation simply by virtue of being a 
stockholder, under said Constitution and Code oî California, and that 
hé wàs at the time of the organization of the corporation, and ever 
since bas been, a citizen of the state of New York. He also avers 
thîit it is provided in the charter of said corporation that thére shall 
be no Personal liability of stockholders for the indebtedness of the 
corporation, that the défendant hgd no knowledge of said provisions 
of said Constitution and Code of California, and that his stock was 
fully paid up, and therefore contends that there is no contractual rela- 
tion between him, as a stockholder, and this plaintiff, as a creditor, of 
the corporation, whereby the aid of this court can be invoked to èn- 
f-orçe upon him, as ,such stockholder, any part of the indebtedness 
incu,rréd by said corporation. To this answer the plaintiff demurs. 

Whilç a corporation is an intangible thing,— "it hath no soûl, it 
speakçth not, it doeth not," excepi through the officers who manage 
it — yet in the eyes of,the law it is a person. The shareholder and the 
corporation are différent entities. The corporation transacts the busi- 
ness, and in most cases it is done withoiit the^ knowledge of the stock- 
holder, and may be done against his .prqtest. This défendant is a 
resjdpnt of New York. The California Constitution and Code cannot 
re^cli liim without the jurisdiction of California, uriless a cohtraptuàl 
relation exists between, the parties. To my mind, the only theofy ut^- 
der which this défendant can be held liable is by construing the acts 
of the corporation, in doing business in the state of California, as set 
up. in the answer, as an affirmative act on his part whereby he vqlun- 
tarily became a contracting party, as no, state can exercise direct juris- 
diction and authority over persons or property without its territory. 
The jtirisdiction of sister states may be invoked to enf orce the per- 
fojirnî^nçe ,6f a cpntract. ' , ., . . 

' As i read the facts set forth in this answer, no contractual relatï<Mj. 
between thèse parties can fairly be implied. The case was ably argued 
by counsel, and they fully appreciate its importance. They hive in- 
dicated to this court that they désire that the questions involved in 
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ûie ple#4fegs riiay_.'be spèedily and ^quàrely raîsed and heard in the 
appellate cç(ùrt^ That can be, best accortiplished by sustaining the de- 

lit is thcrefore ordered pro forma thlat the demUrrer be sustained. 



(Circuit Cçurt, E- D. Peunsylvania. May 20, 19Qa) 



' • ■ ! - ^ No. 456. ■J'"^ ■ ' . 

Mastéh ÂNb Servant (§ SÏè'*) — LHBiLnï foV Injceies to Thiçd Pèesons — 
' àc.tS" d* IndeSpendenÏ CÔutBactoé: ' ■■ ■ i ; , - • 

A> conttact- bettveea a!'gi&Bèi?W>bntrador for 'a building and a subcon- 
■ tractor, Iby. -which the: latter wàJs to tàke ail the, required structural steel 
, wprjs ,frpm;th,e car^,;.^i}d l}aul;aflid ereçt th^ same jlp, place a,s required by 
ti),e;priiicipal cpntràct,; aiid to assume the lespousibillty qf and pay for 
a;i3^, damage to pe^soriS and propèrty durlng tlie fùlflllmient of the eontract, 
tenatfrëd the aubCofttràetor^aû JndépendentconÉractor, foi* wliose negU- 
gëirfeita pillng materiàl In the Street, whepeTby a person wàs Injured, the 
principal ■eontractorivas not responslble, , ' ,; - 

lEd. Note.— For other cases,. Êiee^Master and Servant, Cent; iDig. §& 1242, 

:i243;,Dec. Dig. 1 336.* ; '. ; ;;;\. 

WhO are indepenàerit contractbrsl see note to Atlantic Transport Co. v. 
'■-/'■Conei^S;2i8e:.C. À. '^92.1 '. '.Y'':'"- ,'.' . "'"' 

At Lâw. On motion by défendant for jttdgment ' riotwithstanding 
thevèfditet.- '■ ' ' ■ ' '' : '' ' 

James j(. Bfeen, for plaintiff. 
W. W:Smitherâ, for défendant. , 

J. ' B^fîkcî^HERSqN,;Distner Judg ^The défendants, Cramp Se 
Co., had'a fcfàntrabt. with . the city' ôf Philâdelphia td erect a school 
buiidittg 'sif the corner ;;whei:e tîiç plaihtîff was injur'èâ. ' Somé steel 
çirdèr^'wë^é' piled upqi^'.'thé s'trée't in à .négligent mâhtièr, and ithe in- 
jury. w'a.s' dônè whjle thé plairitiff ,was alightîng from.a's'tr'éet car ; heP 
conducè\hiyirig' béeh ffeé frô^^ cdntributor'y iiegligefli'cé." Â recovery 
vfSLS had,; 'and thé /qyèstiipri noW i^.^hethèr the jury, shbiild haVe; been 
iiistructèd'itîiar'the defettse sét'up^^ trral muât bç sti'stained,, name- 

ly, that thé ^négligent "pîiirig ôf thé' girdérs :was not thé/âct of Cfamp 
& Co.j'btlf/tfipact pi Etiér & Co^'àn indepéndént 'subcc^tràctor.' Àft- 
er a càréfU'IreviiéW of thé tésliirtipny,'iriy opinion is' that the défense 
was valîd^ àt'id that the défendants' ca'Arçé/t be hèld liàblé for the re- 
grettable 'iiij'^iirj' sufferedby the,' plaiiitife^ 

.Thé agreéttiértt betWéeii the defën and Etter & Çb. is iil writ- 

rrig, ând ,ïis . ëpristrtictiôn îs'for''l:hé' coui^ti Tfié relevaht" pàragraphs 
are as fbllbTVsi'y ^_ ; , ■:';'J^^''[ .' ' ;\ .",.''!,,'.■%,/'■.. ['y 

"The sàld parèy'of thé second part [Btter à Co.] agree_'to fûriilsh the necéST 
sary plant, labor, flttings, appurtenances, etc., . to liàfiif Isliiâ lérèkit,' and the 
iwatèrlal àfldîlàborrèquil-Gd t» ;|)ttinti ail Of the Struetui-al steèl work, incïud- 
ïng ail isuépended ceilings,! in ateofdance.wlth therplans and speciflcations of 
ijie architect, J.' Horace Cook. : , • 
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"It is agreed that the steel work in thls contràet will be delivered f. o. b. 
cars Phlladelphia, and that the sald party of the second part is to furnish ail 
iabor, materials, and appurtenances that may be required to take the steel 
work from the cars, haul the saine to the building, and erect the same in place 
ias herelnbefore set (orth. 

"The sald party of the second part agrée to carry on the work as directed by 
Cramp & Co. and wlth sileh' spéed as not to delay the sald Cranop & Co. in 
any manner whatsoever, either during the construction or in the final comple- 
tlon of the building by August 1, 1909. ♦ • » 

"The sald party of the second part will, at their own cost and expense, sup- 
ply ail sald materials and do ail said work according to the requirements of 
sald contract, and will push the same with such speed that the said Cramp & 
Co. and their subcontractors shall hé énabled, so far as the assistance of said 
party of the second part is requisite, to complète the said building in the time 
stipulated by their contract with the city of Phlladelphia. The materials and 
workmanship are to be of the best quallty and shall befurnlshed to tlie fuUest 
extent that said Cramp & Co. under théir contract can be obliged to furnish 
them. • * * 

"That the party of the second part shall assume the responsibiUty of and 
pay for any danoage to persons or property during the fulilllment of this' con- 
tract." 

Cléarly, as it seems to me, under the cases discussed and the oth- 
ers that are cited in the vêry complète note to Richmond v. Sitterding, 
65 L. R. A. 445, and Coal' Co. v. Grider, Id. 455, especially in section 
IX, pages 475 to 484, the effect of the foregoing provisions was to 
make Ettèr & Co. an indëpendent contractor ; and this relation was not 
changed by the clause prôviding that "the said party of the second 
part agrée to carry on the work as directed by Cramp & Co." Meither 
is there in the évidence more than a mère scintilla at the mûst to 
show that the relation was changed, ând that the défendants did ac- 
tualîy tise a full power of control over Etter & Co., and thereby made 
them in fact the servants of the défendants in spite of the written 
agrèérrient. The notes of testimdny show clearly, I think, that the 
suit has been brought against the wrpng party, and that the verdict 
against Crarnp & Co. cannot be allowed to stand. 

Judgtnent may, therefore, be enteréd in favor of the défendants not- 
withstanding the verdict, and tô the entry of such judgment an excep- 
tion is, sealed in behalf of the plaintifî. 



SLEICHER V. PULLMAN CO. et al. 

(Circuit Court, Si D. New ïork. May 4, 1909.) 

1, Eemovai. of Causes (§ 114*) — PeocHedings Àtteb iflEMovAL — Process in 
StAtb Court. 

Where a foreign corporation îs doing some substantial business In a 
State, and a suit commenced in a state court by service of profcess valid 
under the state statute is remoyed lato a fédéral court, such court wlU 
not set. aslde the service. 

[Ed. Note. — For other cases, see Removal of Cajises, Dec. Dig. § 114.*] 
•For otber cases see same topic & i nvmber in Dec. & Am. Digs. 1907 to date, & Kep'r Indei^es 
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Z KEitOfVAir; (ÔifuCAÉTSËfe ,<§;'li4*) — PbOCEEHINGB AbWIB, BiaïQMAJVT.T-iJ'lgQqESS -IN 

Ai foiieignraiilrûa^ corporation, wJiifiimieintaiiis offlqes iai N©WiXpr>ç,aà|(î 

; jtluereLjemplcïysj freigàtifl»d iïkssenger. agents. tosolicit teslpcspi RWehjaiso 

holds dlrectors' meetings, disburses dlvideuds, and Hf'ep^afl.offlw.for the 

; . tr«n9feE !i)Ç[it3, stAQiii tbçï^; ; witli ;ftn (LS^^p-p^, ggei'etftry,, Ijs, <aojns sçiçff jsub- 

,1 ,Bta«tm:il)uç;iJMtss iii.tli^'Btçito, and i^, wyeci;rtP>sç>rT|cei;pf iM,-0|C^s,.mi(^ey 

1 , the :j>îft\f !Xnr)i(:StatHfc¥,.flLin<i.s»çh..çerj,le^j^iil,,p(>l; bé,sçS;4sid,e' by.a ffjdefal 

court, In a suit brought In-a atate cpurt, aftpr its.reniajf^i.,|. ^ . v ■(,, ,,■, 
|v r ■ [Edt >Ncite>-.For otbepiéa&es,' sëèiRsinioydl «f OauseS»iD0x I>igji§^ia4i*] 

'il .ri '• .f-'r:i)ii.^.i •,111! ;., ;, ,/ifi'r-. :-.>t; ,' .. ■•/ C- -:■■: ]■.. ■ ■ iiiji; . -[i. ;•!<.•, i,j; ' ;:.- M;- -, :,, 

■Set Agioe Swviee oi.Stwrawns. .■■■. ^-t-.^iui. :■■•,■■:': ;..'^./ii::.'rr,.-' ■ •'.! ': ■' ',:■,. 

;; iAleix:anderii& Gxeen, fori)d8fenaar>ts.!-[ . .. i . i .; ;. 

, '' 'KOY'È,^!, l'Cfeii'it '.if^âge^r'; ' , The „ f ptî'iwrïng f acts "^pic|^ ', ;the , question 
whether the défendant railiroad compainy, a fbreigh corporation, is 
doing business in the state of New York, may be regarded as estab- 
-lighed bytfee ^davits,: ,(1) .-Said; de^çaadant leases and ipajiitains, offices 
.imthe i§t&3:e'>oi,Ke.w York, î^nd en;pj,<;>y% freight, and lpas§epger agents 
iwho soliçib bttsjness there.iin; aijçijpiÇgQt^atejv^jth )int,end}ng shipjers ; and 
,passepgej;8i.;:(îsii«pmejH5jl;Rîiceaithç.;p^ssçpger' agent sepd?; putand prq- 
jcures: tickets. îfQr- a ; progpectj,ve.,pssseng(er frorn.thç; initial; .carrier. (2) 
iSaid défendant h?iS| an assiatranlj, secretiairy in said; state,; iwliose specjjaj 
-4«ty îs to,?i:tte;tid;rand give ;î}QtifiÇ],Qf,d'iFCctors' meetings, ,held in said 
iState. ,;(3);.fT,l|iei{Jirectors,pf ,said df.!fendant compaày sc>tnçl?mës.;hold 
rneeftings aflditî'aiisact bijiisiness in said state. (4), Sjaiid îdejE^ndant owns 
tj)e office j ff^rni^re, statior^ery, e.tq.» ift said offices in : said sta,te.,; (5) 
Said def endj^ntjj î ifor ijie ,çpnyenie;ic,ç;|Of its security , hcflders', f^miits 
iponey to iîi^GE^l agents. in S3id>st%tç,f9ï(^^jsbursepi^nt,,f»rfiông it^,^.on4- 
jhq]iders aijd g,t9ck{iolders-,o (6J ,Said .défendant h^fi',,tr^isfer agç^its jn 
said state, who occasiQnaJly inake,.ftri^sjf|erg, of its.'âto^, ,, , , p, .'/.'. 
,j Upon thèse;, factS|it iscoijcededttiat^t'^^, service ôï the process în 
this action, uppti the: assistant ; secretary ,. >yas vajid ser:viçe , under ; the 
statutes of the state of NeW Y9ir|ç,-i,|M,anifestty',r.t;|ie.' defçn 
doing some substantial business in thé fetatè, and carne within thé pur- 
view cf its statutes relating_to the ."service of process upon foreign 
corporations. It is true that thèse statutes are so broad that they may 
in terms authorize the service of process upon the officers of corpora- 
tions doing no business' ivhtrtèVèS irt the StatCv ' In such a case the 
service would be set aside upon removal to the Circuit Court. Goldey 
V. Morning ]Sfé\)iiî$'do.;ll56Û: S."Sl8,''l5 Sùp. Ct:i559;^39 L. Ed. 517. 
^i;t .v^'hefLÎt.appears that ^SJJ^sh ,a cp^poriatipn does $pme substaf|ti^l 
husihéss in à'stàte, and tée suit is commencée! in a staté court, afla the 
f«ejîviefi),isiiVaJidiiMfider th«,;Sta,te ;Statute^y, I.,do,.nfi,ti.wdçrstandjthat it 
ishauMbe'Sèt aside af ter iremoval, evéni though.suûh, action wotrid be 
'fekéiV, had'the'ciàSë bèert éohittlëhced iri'thfe' Gircaît Gplirt''^ ' " 

The facts in this case are stronger in favbr cJf'tïïe j^î'âintïff ïhkn in 
I^éÀVè^, è&l.Ui^Cdi^^V. *Rbllëf,l'Oa Pëdr738;4i C'G. A. S2-; 49 L. R. 

'••ï'trtrottër tlis'ésVétf'Airiê'ÏDplë'ft j'iièMBES in liëè:-Ë' Am. Bigs;'!^ todàte,'& Refr Indexes 
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A. 77, and Tuchband v. Chicago, etc., R. Co., 115 N. Y. 437, S2 N. 
E. 360, which the Suprême Court, in a case brought against the 
présent défendant in the Circuit Court for the Eastern District of 
Pennsylvania (Green v. Chicago, etc., R. Co., 205 U. S. 530, 27 Sup. 
Ct. 595, 51 L,. Ed. 916), although holding that the solicitation of busi- 
ness did not constitute doing business within the fédéral rule, dis- 
tinguished upon the ground that they were cases in which the action 
was brought in the state court and the question related to the inter- 
prétation of State statutes and the jurisdiction of state courts. In the 
Denver Case the question was raised, as in the présent case, in the 
Circuit Court after removal. 

Although not nècessary to the décision, I may add that I am not at 
ail certain that, had this case been commenced in the Circuit Court, 
the principles of the Green Case, in view of the additional facts, would 
require the setting aside of the service. 

The motion to set aside the summons and the service thereof is 
denied. 



COLLIXS et al. V. EDWARD B. SMITH & CO. 

(Circuit Court, B. D. Pennsylvania. May 19, 1909.) 

No. 24. 

Appeai, and Ebboe (S' 1213*)— Reveesal— EiTECT on Second Trial. 

BTidence heU not to dlŒer so materially from that on a former trial 
of the case as to justlfy the court In enterlng a judgment notwithstandlng 
tEe verdict under the Pennsylvania stàtute; the api)ellate court havlng 
held, In reversing a former judgment on a directed verdict, that there was 
an issue of fact which should be subiiiltted to the Jury. 

[Ed. Note. — ^For other cases, see Appeal and Error, Dec. Dlg. § 1213.*] 

At Law. On motions by plaintifï for a new trial and for judgment 
notwithstanding the verdict. 
See, also, 158 Fed. 873. 

Burr, Brown & Lloyd, for plaintiff. 

Henry C. Boyer and Wm. A. Glasgow, Jr., for défendant. 

J. B. McPHERSON, District Judge. The Pennsylvania act of 
April 22, 1905 (P. L,. 286), is as follows: 

"That, whenever upon the trial of any issue a point requesting bindlng In- 
structions has been reserved or decllned, the party presenting the point may, 
within the tinie prescribed for moving for a new trial, or within such other or 
further time as the court shall allow, move the court to hâve ail the évidence 
taben upon the trial duly certified and flled so as to become part of the record, 
and for judgment non obstante veredicto upon the whole record ; whereupon It 
shall be the duty of the court, if it does not grant a new trial, to so certify 
the évidence, and to enter such judgment as should hâve been entered upon 
that évidence, at the same time granting to the party against whom the déci- 
sion is rendered an exception to the action of the court in that regard. From 
the judgment thus entered elther party may appeal to the Suprême or Superlor 
Court, as in other cases, whleh shall revlew the action of the court below, and 
enter such judgment as shall be warranted by the évidence taken in that 
court." 

•For other caaes see same toplc a 5 nwmbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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,, Thé argument of fhese motions presented.the questions (1) whether 
tinder the foregoing statute the court wouldbe justified in entering a 
judgiment for the use plaintiff upoti' the vKhole record (his claira being 
capable qfeasy liquidation), in spitCiofthe verdict in favor of the dé- 
fendant; or — a question that is'iiot materially différent in effect— (3) 
whether a new trial should be granitedàn order that a binding instruc- 
tioh:in favor of the. plaintifï should 'be.given to another jury. Assum- 
ingîthatithe act of 1905 is applicàblèin âiefederal courts, both motions 
mayrbe briefly considérée together.; Ùpc«a-a former trial I had already 
givîeii! a, binding instruction in favdKiof the plaintifï for reasons that 
are explained in 158 Fed. 872; and, as .the Court of Appeals after- 
wards prjoriounced this instructioiL'to be: wrong, andidecided that the 
questiiDniofi ratification or acquiesciencé ought to hâve been submittéd 
to. the JMry"!([C. C A.].165 Fed:; lé8), it >is appareht that neither of 
the pending motions should be granted, triiless the évidence ofïered on 
the. trialrkiow under. <5orisideration differéd s6. materially from the évi- 
dence ofïered on the iirst trial that the conclusion follows with rea- 
sonable certainty that the Court of Appeals would now approve an 
instruction 'in favor of the plaintifï. 

Understanding thîstd'be thé pt^Oj^ttsitien' that is urged upon my at- 
tention, I h§,ve: examined the np;t^s,,pf testimony ,taHen at each trial, 
and in my opinion they do not diïïer so importantly that I can déclare 
with any confidence what impressibn such différences as may exist 
would produce upon the minds of the appellate judgeg.,: I; think, there- 
îore,' that; hly duty is Siniply to follow thèiif* instructions, leaving them 
to decidy ïbï! themsèilyes. iiow fâf,, i the situation has been 

changed.'',,,;-/ , .]:,_., ".':■■■,,, . ... ''■[ \ ... 

The motions are refoised,: and.ant exception is sealed to the refusai 
to enter judgment in favor of the plaintifï notwithstanding the verdict. 
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CUBA R. CO. V. CEOSBY. 

(Circuit Court of Appeals, Tliird Circuit. May 15, 1009. Dissenting oxjiiiion, 

May 17, 1909.) 

No. 19, Octoljer Terni, 1908. 

Evidence (§ 81*)— Action fob Negliqekce— Masteb and Servant— PRESuirp- 

TlONB— FOEEIGN LaW. 

In an action in a fédéral court by a servant against tlie master to re- 
cover for a Personal injury received by plalntiff vyliile in tbe employ of 
défendant in a foreign country, by reason, as alléged, of the fallure of 
défendant to furnish plaintlfï with reasonably safe maeUinery wlth which 
to worli, the action being one cognlzable at common law, the plaintifC will 
not be denied a recovery because the law of the foreign country is not 
pleaded or proved, but, in the absence of such proof, the court will apply 
the law of the forum, which will be presumed to be that also of the coun- 
try where the injury was received. Slater v. Mexican Nat. R. R., 194 U. 
S. 120, 24 Sup. et. 581, 48 L. Ed. 900, Mexican Cent. E. R. v. Eclcman, 
205 U. S. 538, 27 Sup. Ct. 791, 51 L. Ed. 920, and Mexican Cent. R. E. v. 
Chantry, 136 Fed. 316, 69 C. C. A. 454, dlgtinguished. 

[Ed. Note.^For other cases, see Evidence, Cent. Dig. § 102; Dec. Dig. 
§ 81.*I 

Contra, per Gray, Circuit Judge, dissenting, that it was essfential to 
plaintifC's case to allège and prove that the acts of défendant complaiued 
of gave him a right of action under the laws of the country where they 
occurred, which was in tbis case a I^atin country, where the common law 
was not in force. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

For opinion belov^f on rule for a nev^^ trial, see 158 Fed. 144. 

Howrard Mansfield, for plaintiff in error. 
Benjamin M. Weinberg, for défendant in error. 

Before DALIvAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. The plaintiff is a citizen of Tennes- 
see, and the défendant a corporation and citizen of New Jersey, in 
the Circuit Court of which this suit was brought. The action is for 
Personal injuries received by the plaintiff while at work for the de- 
fendant ih the capacity of stationary engineer in a planing mill, in the 
Island of Cuba. The négligence charged is the failure to provide 
reasonably safe machinery and appliances; and the défense set up, 
in addition to denying the charge so made, was that the négligence, if 
any, was that of a fellow servant, or, if there was a defect in the ma- 
chinery, that it was obvions, and the plaintiff therefore assumed the 
risk. The parties went to trial on thèse familiar issues, and the jury 
gave a verdict for $6,000, on which judgment was duly entered, a 
motion for a new trial being overruled. 

The complaint hère is that the court should hâve directed a ver- 
dict; the law of Cuba on the subject of négligence and the relative 
duties of master and Servant not having been shown, the plaintiff, 
a& it is claimed, being called upon to allège and prove what that 

•For other cases see same topio & î nUmbeb^h Dec. & Ànj. Digs. 1907 to date, & Rep'r Indexes 
170 F.— 24 
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law was, in order to make ont a case. To this we are unable to 
agrée. The cause of action is not one unknown to the common law, 
and sq dépendent upon statute, as in the case of négligence causing 
death. Neither is it, as in Slater v. Mexicàn Nat. R. R., 194 U. S. 
120, 34 Sup. Ct. 581, 48 L. Ed. 900, expressly brought to enforce a 
liability of that charactfer arisiftg àbroad, the foreign statute — that of 
Mexico— being declared on and proved, and the damages, by way 
of annuity or pension thereby given, being sued for and claimed. 
It may be conceded, also, that, hàving arisen in a foreign state, it 
is to ,^è rdécided aCcoràîng to the law which there ^pirevàils, once it 
has been, proved. But the question; hère is whether, ;^ case having 
been éstablished in ail respects consonant with our ideas of right and 
justfcej'-by which the plaintiff is thereby entitled to recover, according 
to :tî}e,l^w as we under^tand it, we in,tist stay our harids, until the for- 
eign law is shown. : The question is not oné peculiar to the fédéral 
courte^ nor to be disposed of by any spécial rule prevailing there. 
Neither is it confined to the Subjéct of torts. It may arise as well 
in a syit.with regard to a note or bond, a policy of insurance, an 
inheritahce, or a deèd; and in each must receive similar treatni,ent. 
Howevesr perfect in any such instance, therefore, the obligation may 
seertTi tp be, no case is made out on which a verdict can stand, ac- 
cording to the doctrine which is contended for, unless at the same 
time the law of the foreign country where the obligation arose or the 
transaction took place is first made to appear. It might be a great 
hardahjp, :amounting to a déniai i^t justice, to compej this in some in- 
stances that we can conceive of, as in case of Sénegambia or Thibet. 
Nor cap 9., distinction be made that it shall apply ,to ; civilized coun- 
tries that hâve a system of laws, while to countries, that are uncivilized 
it .shall not. The rule,, as advocated, is that no relief can be given 
and th|at no case in fact exists, as thfere possibly 'xvOuld be if judged 
by thé kw of the forûtti, but thât teverything must bei refèrred to: the 
law where the transaction took place ; according to which, if it was 
an uncivilized country. and. had no laws, there would be no right 
tiof 'àriy;''\À?fôttg to rédî-ess. Thî^' is- not our ûndierstanding of the 
îâw. THe 'ébrrect riile', as to which' ail the authorities, as we read 
thfem' agféëj' is that, in the. absenté; bf proof of the foreign law» the 
court \yiir apply the law as it cbncèivès it to béy according to its own 
idèa bf' 'right and justice; or, iti othër wbrds, according to the law of 
the forum. That is the case betwëefl the différent 'states of the Union, 
which' ihthis 'Respect are foreign ito éach other, where the presump- 
tioii' îs fr^éiy, îf' libt 'uriiveràally, 'îndulge'd, that the la!w, except ïas it 
may be coritr'éllëd by ër dépendétit ùpon statute, isthe same. 'That, 
also; is thé riiî'é'aS to çountriés striJtly foreign;- nbr is it confined to 
those whëfè thé comriioh la\v prevails. It is only another 'way^ of 
stating that; iti' the àbsëtlcé of prèof, the law prima fàcîeto be applied 
is the law of.the place where thfecaÈe cornes upi for trial. The au- 
thoritieè' 'të'>fKîs effect ât-é so riumeroùs' afe almbst'ftbbe burdensdme, 
btit théy kré''éhâlléhgedby the atgUmerit, and' ît ^ÎU not' bciout-bf 
the way, theîrefb^re, to gb thïbilgb 'tWerti. ' It'WiH iimplify matters, how- 
ever, ahtf bétfibre dîrectly'tb tbe'pbtet,- tb «cite only those which cover 
the , case-, wfeêj the country 4S,,slTi:i8y, foreign.,:. 
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' The iaw is thus lâid doWn' in Johes on Evidence (3d Ed.) § 84: 

"Where the rights of litigants are to be detertnlried în this eountry, al- 
though tîiose rights may be affected bjf prouf of. |the Iaw qf a foreigu countpy 
where the eontract was made or the rlgbt acauirjBd, in tjié absence of any sùch , 
proof the Iaw of the forum' mùst fùrnish tbë'rbïé bf'de'cWlon:'' 

Or, as it is put in 3 Whart. Coiiflict of ,Laws, § 778, p. 1531 : 
"Where there is no STiidenceas to tHe character of a forelgn Iaw, tlie courts 
will présume it to be the saïue as the dornestic Iaw; in'other words, in lack, 
of such évidence, the courts wîll présume tbfe Iaw governing the c,asé beforë 
them to be the 'éame as thé lex f bri/' 

In 13 Am. & Eng. Énçycl. Law (2d Ed.) ppvlOqO,, 1061, after 
stating that it is a g^ner^l rule throughoùt the IJriited Statejs that, in 
the absence of proof as tothe laws of asister state, they will be pre- 
sumed tO; be the same as the lex fori, and that this has been extended 
so as to apply to the laws of foreign countries, and also that, while 
this is ordinarily limited to the common law and according to the 
weight of authority, no presumption arises thatother countries or 
States havé adopted the statute law of the domestic forum, it is added 
that: ; , . ' _ 

■'In the absence of proof of the foreign law, the court will ol necessity pro- 
ceed according to the law of the forum." 

And in 9 Eticycl. Plead. & Prac. 543, it is said: 

"Where a f qreign law is not properly pleaded and proved, the presumption 
is that it is the same as that of the- state in which the action is brought" 

Nowhere is the rule better or more clearly given than in Monroe 
V. Douglass, 6 N. Y. 447, where it is said by Fpot, J. : 

"It is a well-settled rule, founded on reason and authority, that the lex forl, 
or, In other words, the laws of the eountry to whose courts a party appeals 
for redressi fumîah in ail csises, prima facie, the rule of décision ; and if ei- 
ther party wishes the beneflt of a différent rule or law, , as, for instance, the 
lex domlcilii, lex loci conti'atus, or lex rei sitFe, he must aver and prove it." 

Or, as it is succinctly put in Linton v. Moorehead, 209 Fa. 646, 59 
Âtl. 264: 

"The law of *■ ♦ ♦ any • ' * foreign state, If materlal, is a fjact to 
lie pi-oved, and, ip the absence of such proof, it Is presumed to be the saine as 
the law, of; this «tate." 

This rule will be f oùnd to be abundantly sustained by an analysis 
of the cases. 

•■ Thus in Brown v. Gracey, Dow. & Ry. N. P. 41, 16 Eng. Corn. 
Law, 428, note, action was brought on a promissory note, and there 
was a verdict for the plaintiff. Défendant movéd for a new trial. on 
the ground that the eontract was made in Scotland, and that the 
plaintifï should 'hâve proved whàt thé' Sfcotch law was, and that the 
défendant was mâdè liâble thereby. Bat Abbott, -C. J., said that, if 
the law of Scotland differèdfrom the law of England as to liability, 
it lay on the défendant and not the plaintïfï to prove it, and a rule 
was thereforè refuséd. This case is cited with approval by Willes, 
J., speaking for' the Exchequer Ghamber iti liloydv. Guibert, L. R. 
ï^Q.B. 115, 129, where itis said: - ■' i' 

"A party Whb réliete -upoh a' rlght or an exemption ibyforeigji law is bouiwi 
to; bring, such 'law properly before the cburt, and tp establi?h it by, proof. 
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Otherwise, the court, not belrig «ntitled to notipe such law without judlcial 
prpof , Biust prpçeed accprdlng to the law of Englandé" 

njA' gccitt y; Lord' Seymour, 1 Hurls. & Golt. 319, action was brought 
by oné Ërîtish' sùtjectàgairist anOther for ah assaiilt and battery corn- 
mitted in Italy, and it was held by the court of Excliequer, as well 
as the Exèhéc[ûèr Chambèr, th&t'dbjection thaé by^ithe law of Italy 
dartiagé's'lcotil'd hot be récoverëd 'tintil certain pénal proceedings which 
had been Jihëré Cpmnieiticed w^fè'ldeternjined wà's a matter of pro- 
cédure onïy and no bar'to an action in Erfgia,ri4<.| And Wightman, J., 
was of opinioii that, if an ac]tion would lie by tlie English law for a 
particular ■ wrôiig, the EnglisH' courts woiild giveredress, Mthoùglï it 
wàs comisiméd in a coiïntry' by the làivs 6Î 'which no redrèsS''was 
gràntéd/if'ïhé parties wéfeboth 'British subjects. 

Ih The Ëiallçy, L. R. 2.'P, Ci 193^:it is saîd by.Seiwyn, Lord Justice i 

''It is triié tiat In maiiy casés the "courts of England inqpiré înto ànd act 
upo'n the làw 'oie forélgn' çOiin tries,' as' ^h the case of à coiitract entered Into 
In a foreJ^ coùiitry, where byejfpresâi référence, or bytiécessary Implication, 
the f orelgii iaw IS: incorporatea withitbecontract, and propf and considération 
of the foreign law, therefore, become necessary to the construction of thé con- 
tract Itself ; and a,s in the case of a collision on an ordinary road in a foreign 
couhtry, wliere'the rulé of the road ih force ât the place of collision may be 
a necessary ingrédient in the determlnaïlôïi of' the question by whose fault or 
neglignce the alleged tort was commltted. Bu^ in thesp and, similar cases, the 
English court admits tl>é broof of thé' foreign law as part of the circiiinstànces 
atfeliding tlie: exécution of "the contract, or as one of thefacts upon which the 
existeïice of the tort, oftbé rlght te damages, may dépend, and it then ap- 
Rlies and enforces its oyra law so far as it is applicable to the case thu^ es- 
tabllshëd"" " • "_ - .';' ■ '■'■: 

— ^addipg,that in theii: Iprdships' opinion it was alike contrary to prih- 
ciplç and to autliority tO: liold that an English court wottld enforçe a 
forèigrt' municipal law*, ■ and give a remedy in the shape of damages 
in i:esbet^t; çî an 'act, which âccordihg to its own principles imposed 
no liabiiity on the parties from whom damages were claimed; thus 
Showing hôw far, even when proved, the foreign^law is .limited;- , 

The question seems to hâve arisen more oîten than anywhere in 
the! New York courts, where the rule is uniformly and con^istently 
enfôréfed;'" ThUs in Moiiirôe Vi'Dôuglass, 5 N. Y. 447, already refer- 
red to, the court was called upon to construe and carry oùt 'à'testa- 
mentary iSettlerrient' executed by Sît WilliamCfluglass, .probatefi and 
disposing of estâtes in Scotland. There was no proof of \vMt ,the 
law 'of.MiScotlànd ' was,, but *he. court did not hesitate to enteftain 
and' dispos© ?of the ease;on, that laccount,- which: jit procçeded; tO: dp, 
holding thîutj in the absence of proof it was to beidetermined.aGcord- 
ing to,ihel)N«w!York law:; . /,.if jV,.; ., : ,:■:,;!' 
• In Whitford v. Eananfia R.. RiJjSa.N. Y. 465, plaintiflf brouglit stiit 
as adtftihistratbr. forithfel,4death of his ifttestatei, «a.used by th©,peglir 
gence df defendarit cônipanyin the opeirationipfsits railroad qj} the 
Isthmus 'Of ,Panamai, in -the then republic of ;N0w ;Granada. , It idid 
not appeat- tbati^pightrof actionwas giveh in 6,UGb; cases by thfi'laws 
of that co«ntry, arid; thè action, therefore^ failed ; but in disposing of 
that question, it is said that, while: the courits do not in gênerai takp 
note of the laws bf a::f<areign country except as they arç proypd, in 
the absence' 6f pfoof they indulgein certain presumptions, as, i for 
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instancfe, that a'man is entitled to persoiial freedom and the absence 
of bodily restraint, as well as to be exempt from physical violence; 
for violation of wHich, committed abroàd, if action be brought, the 
party need not in the first instance offer proof ôf thèir being unlaw- 
ful in the place whfere they occurred, the courts not preSuming the 
existence of a State of law^ rlot consonant with reason àrid hàtural 
justice in any country, whereby cOmpèrisatiori is ndt given. 

In Savage v. O'Neil, 44 N. Y. 298, trespass was brought for taking 
in exécution, as the property of the husband, goods which \yere claim- 
ed by' the wife. The wife téstified that she loanédtb her husbarid 
money which shè got f rom her mother in Russia, for which her hus- 
band, by bill of sale, transferred to her the goods in question. The 
case tui-ned on what her rights were to the money as àgainst her hus- 
band under the Russian law. There was no ptooï of that law, but, 
in the absence of it, it was held that the law of New York îurnished 
the rule. 

In Hynes v. McDerçiott, 82 N. Y. 41,;37 Am. Rep.' S38, which \yàp^ 
an ejectment, the right of the plaintifïs to recover dependèd on tfiiçir 
establishing relationship to one Hynes, which in turri dependèd, on 
whether he had contracted a valid marriage. The évidence as to 
this was such that it would warrant an inference of marriage by the 
laws of New York, where suit was brought. But the acts and cir- 
cumstances on which this was predicated took place, a part on English 
soil, a part on a vessel crossing the channel to France, and a part 
in France, where the parties subsequently lived. It was conceded that 
the acts in England did not make out a valid marriage according to 
the English law, and the French law was not proved. But it was 
held that enough was shown as to what occurred in crossing the chan- 
nel ind in France to establish a marriage according to the New York 
law, and that a verdict for the plaintiff was therefôre properly eh- 
tered. 

In Mackey v. Mexican Central R. R. (.City Ct. N. Y.) 78 N: Y. 
Supp. 966, which cannot be distinguished in principle from the prés- 
ent case, it was declared that, where suit is brought by a résident of 
the State against a foreign. corporation to recover damages for per- 
spnal injuries, sustained through the négligence of the défendant as 
a common carrier, in Mexico, it is not necessary to state the Mexican 
law in the complaint. If the l^w of , Mexico dénies the plaintifï's right 
to compensation, this i;S a m^fterc^f défense; for the court will.not 
présume the existence of a state pi Ikw in any country by which 
compensation for such injuries is not provided. 

In Pratt v.i Rojnan Catholic Drphariage Asylum, 20 App. E)iv. 352, 
46 N. Y. Supp. 1035, af&rmed 166, N. Y. 593, 59 N. E. 1120, a be- 
quest tOîSt. Patrick's Churchi Soho, ,England, w^as objected to on the 
ground that it did not appear that the. legatee was an inçorpprated 
association compétent to take. There was an efïort made to prove 
that by the laws of Éngland such an unincorporated association may 
take for charitable purpopes, but it fî^^ijed. Atjd it was held that, a 
bequest to such an association being voîd by the laws of New York, 
it must, in the absence 'Of proof, be held void in England too. "When 
ever the question is presented," says Rumsey, J., "as to what is the 
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1*3« 3g!;fr, % rfpiî^nj rÇtïuntry j in,, ^ipy, , givea^ ; çs^st, it fliust pbçR^ta|)J^lied- 
^S/at-jCaPïlIiMdjrîif l^ÇrP fS,nO'evi>^ençe; givien uppn.tlie, q,^psf^(^^^^ the 
coMrt;,Tiçj|}l,Teitl}eir ipiakf no pjesHmptiop- at,,a,ll,,jQr »rift,PjiJÊ5?^iî?? that 
tJierlpfèi|[Tl.:)l|iwf:is!A^. samç^aa.thje ^jaç.of this ;State.",_; i,,,", f,.,', , ' ;^." 
:„lNWiiifttit|ieirp ,aiiiyihi|Ojg .ai ivarii%nçg-,with;iljliïs,.iji: Casl^ley.', y.. Press 
B^mhi^S,f:omp&^y,S'i2 ^.'X.MJ'Jïi, N,,$;,^5^^;,:r.elp,pn,:by de- 
fendant's coun^ç^vJ.J4^|it^stppd ipf ,(yvhat,4t;->^ run 

cptjQti-?r-ife? theiÇ^|TÇ9_^,,pf the..cas^ian tHat atpte 'wlîich ^aye.been re- 
ferri€^ 19- ., Bijt;iliç[|^pt î^:.it,\ 4pes.',iiot./ TW, açtio^n. tljerç ;was jibel; 
for .lî)3j?riptt|3lication,iiï,;fh^: ,Nievf, \cfis. 'SSfovli^loi l&n air^ijcjl,e reflecting 
OU; ;the:,;Çq^idHct pf t|ie,p|ait;M;i^;,f|wi!tl» regard, |o cerfaip , |h£fpj>enir^gs,; 
whjle he,rw?tSj?i;i;e^;4çat ofjïliçii W^ijrp, jS^çiziI ; t^e ')^iî)elpus, charge 
in . .$ul?§i^ijpîe. ,t>€^ng. that' the plaiiiiqff, ?va^ jepg^ged ' in^ a , fçp^spjlri^çy, tq, 
britig^l^pijt; :,a rpvoltitipp^jp tbat cpuçtry, tb|q pui^liçatiop^ ;pf.,mç,,^rticle; 
h^>îi5^;^!;ti^dYbis arrf$t by: the^ pptice oî- Rip Janeîr,pj 5in4,bji,s .^çing 
put in 3 ail there for several days. The complairit wàs disrriiç^ç^ ^i 
the trialjr and this \yas a^riped on/appeal, it being l^dd that no libel 
wài ihB^^ii, jth'e' artiéle'hôt bein^ libeldus per 'se, arid ther'e beî'tig n'ôth- 
iii|f '^p-,'fehM'iiHkt b>^''tHè';law et Êïkzil the i)'Iàintifï' wàis charged ;with' 
ènnié;' '''Tfi^jg'fèùnd of t^^^ décision, if câire'fùlly obietVedj wiir re- 
m'pye' alî "Question as to 'it? purptiii:. Thé ; article hët'''ôtherwise te- 
fleçti^'è :oH:/,the''plâîni\tf,' it/^ tô àppear 'fhïit; by the laws 

pf thë aitnd' iv'here thè^ pcçvi'rréricë With which he was. sa4d to havé beeri 
cpnWCteâ 'tbiiik ^latëj, 'iai '6^ cothmîtted'Hvttit'h tnade hiin 

àmen4)jlié"thereto, whieh cptild pnly' be' shôwn by pt'pëf 'bf whàt thpse 
lawk vfëi'è,.' as to \^hich' '4o' presùnnipliion |;blil'd be ind'ul'^éd, thè ■ fre- 
qûen'ty. r^vpltitions in ' ^Buth' ArrlëiiPâh coiintries, as it' 'ik ,'Spméwhat 
grâtmtpiii^ly sti^g'estëd''hbt warra^^^^ t^iàt the fPment- 

irig -p'f, 'ffiçtîi there w^s derogatbry' tb' hini.. This Sbës^^ gbbd ways. 
But hp'Weyer that rnay 'fce, & jn idétitïîying this in 

priiiciple'Wït'h à'casè' whëré, iridèp'enderit bf loda!i làw', and ho\v;evër 
it.may l>e qu^lified |J]ereby when ^ii js shown, the plaintiff has a good 
càsë bn'îts face, arià 'dbék ript havè tb inVpkè the local law tb make it 
put. , , , ■ 

\.:iii ;0ël^ .y,;ï'eople;,:§Ï3"ïlt 338;:73;. N. 'Ê.:383, 'the;déïendant wàs 
indictè'li' 0f.iiigifnyl it' heing chai'i^ed' that he Ijiâd .bè'eii tiiSirried bçf o'rë 
at Sâfjîp^'ii^'Pâiëstipéy 'T'orna tb provë which it'Wàs showri that a 





: s 

liij'^aiia'^'fi^iëfias." 'fie '■Wià'ë ït' thât' tiriië but l4'-'yekré" 

ihè''to ÏHis'-'éHtiWtry/'h'è Ifefte^ ' m^iriëd ànbthëi- Vvpffiàfr în New' Yorki 

■■' '--'-- - '■■---■•"'-■-''''''-''-"'■' ■'"■■"'"'^ "^'"'' ■Itwàs''èssëiitîâîi' 

nt'arriàgë ;\^as 

.,..„, .. . ^ — .-j .—- --,. — j r — ^. -Jw^è'-nëcessary, <în 

order tb 'dë^sÔ;; 'ib prti^e- thât; hë .' wâs' âûtHPrîiiiéd' by teé' làWs' of ' TufkiBy 
to cbhtfàël" a"faârriagë^'at"his 'tUéti,' ëârWn*gè,'ilEiiiàî 'that ' Vvh£^t"t6ôk 
place' iil' fâét'ïohstitidtéd- a' m'arriàgè. Buî' it wëé^b'éia''' tba* à p'abMc 
cerën)ony ' ' «^bftdùëtëd', "b^' 6hë ' iti Hbly' o'rdéf sy ■ pùipOttiRg ; to 'maff ^ 'thë 
partîmes, ' !f0pWa by^îdéhaljit^feh.'ihàHfing beèfi''Éh<ïivrt|' th 
tion wSs'1rhit'^thë''hi,à'fi-iàgçi feb" â^èîkhtîy'cofttl^étéd',' W-aâ'Jvàlid.by 
thë Tii'rkish'laW^f âïid thsftj'if 'ii ■Wa:si.npt;'thë-ïàWS''èi*'Ttirkëy, relied 
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on to show the contrary, should hâve beën proved by him. This case 
is a most significant one, because in a criminal prosectition, where 
the rules of évidence, if anywhere, are strictly held, the presumption 
was indulged that, in the absence of proof to the contrary, that which 
constituted a vaHd marriage in Illinois made out a valid marriage 
in Turkey, unless the opposite was shown. 

In Carpenter v. Grand Trunk R. R., 73 Me. 388, 39 Am. Rep. 340, 
plaintiff bought a ticket at Portland, Me., for a through trip to Mont- 
réal. By its terms, it was only good for a continuons passage, en- 
tered upon within two days from its date. Plaintifï started on his 
journey but stopped ofï at several places on the way, within the state, 
relying on a Maine statute which gives the holder of such a ticket 
the right to stop off as he chooses, and makes it good for six years. 
He finally boarded a train in Canada for Montréal, but was ejected 
by the conductor because his ticket by its terms was not good, and 
thereupôn he brought suit against the railroad in Maine. But it was 
held that the action could not be maintained, the act relied on hav- 
ing no extraterritorial force, and the statute law of Canada not be- 
ing presumed to be the same. The significance of this décision hère lies 
in the récognition that in the absence of proof the case was to be de- 
cided according to the local law, the common law, however, and not 
the statute law of the state, being applied, by the former of which 
the plaintiff had no case; and it is of peculiar interest and importance 
because of the distinction so drawn, which ail the more confirms the 
rule. 

In Woôdrow v. O'Connor, 28 Vt. 776, the parties, who were then 
résidents of Canada, submitted their différences to arbitrators, each 
executing a note to the other and depositing it with the arbitrators, 
to be delivered to the one in whose favor the award should be made. 
The plaintiff, having got the award, brought suit in Vermont on the 
defendant's note; and it was held that while the transaction was gov- 
erned by the Canadian law, where the occurrence took placé, there be- 
ing no évidence as to ivhat that lavv' was, it would be assumed to be 
the same as that of Vermont, by which the plaintiff was entitled to 
recover. 

In McLeod v. Conn. R. R., 58 Vt. 727, 6 Atl. 6i8,the plaintiff sued 
for Personal injuries sustained in the province of Québec, through the 
defendant's neglect to construct and maintain its railway at a point 
where it crossed a public highway theré, as 'it should, according to 
the requirements of the statute law of the province. This statute was 
not set out in the déclaration, which w,as demurred to on the ground 
that the action so shown was local and not transitory, and was not 
able to be brought in Vermont. But this view was not sustained. 
The right ôf action there, it is to be noted, depended on the Canadian 
statute, the same as where suit is brought on a foreign statute giv- 
ing an action for death, as to which no presumption can be indulged ; 
and this is to be kept in mind' in order not to misconstrue what is 
said. ^ That there was no intention ta lay dowh 'anything other or dif- 
férent than the prevailing rule is shown by the décision last cited 
frorn the samè state, as well as by the later one immédiately following. 
■ In State v.Morrill, 68 Vt. 60, 33 Atl, 1070, 54 Aim. St. Rep. 870, 



the: dèifëndanfiWas indicted fort lareény.' Theproof iwasithat he stole 
ateam.in.'Canada and brought ïi intoi:Ve'rmont,,the law of ^that state 
being. that^pne who stealspropertyvinanQtheri jiarisdiction.and brings 
ît into ~ Varoiont may be . held there Éor larceny. îThe : law ôf Canada 
showing libàt the act of the defeiidant iri faking the team amounted 
to larceny in that dominion was -not proved, in view of which it was 
•toritended ithat no 'conviction cdulâ be had. But the court applied 
the prestimption that the iaw. of, Canada in the premises ;was the same 
as that of Vermont, and, as. the-taking of the team under the cir- 
cumstancesishown amûunled to larceny by the^ Vermont Iaw, the con- 
viction iwas Sustained. ' i Hère again,;the same; as in Sokel v. People, 
213 111. â38; 72 N. E- 382, aboYe,'!wé hâve the presumption applied 
in a-criminal case. :iThe:iobservations oï Rôwell, J., in this case, on 
the gen«ral subject undèr discussion, are too dong tOi :qudte,"but may 
beconsultedwith profit in; this connection. . :■ 

In'toaiza. V. Sùperior Court, 85 Cal. 11, 34 Pac. 707, 9 L. R. A. 
376', 20 Am. St. Rep.: 197S,- it was-sought.to. enjoin prqceedings which 
had beeni instituted to set;aside a-sale of.minirigprôperty in Mexico, 
on the grôund of' f>ràad','i'and it' wasy among otlief things, objected 
that the Iaw of 'Mejcicb^upon the subjeot' had ndt beèn shown., But 
it waS held thatj until the contrary , appeared, it would be presumed 
■ that" ■ the ' Iaw of Mexico,-"on which ^thfe , validity , of . the ' contract de- 
pênded^;'Wais''thè same as that of GaUfornia;-i And. this doctrine was 
réitéi-atëd' in''Wickershiàm''v:;Johnston, lOérCal. 407, 38 Pac. 89, 43 
Am. St. Rep. 118, where, according to the first headnote, it is declared 
thàt,Mvhere there ' is 'np eVidéhée teftiding' to show what is the Iaw of 
a foreigriJeoiintry touching" the question raiêed, it must be presumed 
that itis' the' same as the Iaw of the state where suit- is brought. 

' Iil'GHafeè'iv;' Alliance Irisurancfe Company, 9 Allen (Mass.) 311, suit 
was brôttghtFoû apolicy ôf marine insurahce, and the case turned on 
the' cddstmction to be giveri to the'charterparty, which, having been 
executédte'ScoWandy was to be governed by the Iaw there. There 
was' lio "pfoof, hbwever, 6i what the Scotch Iaw was, and judgment 
was thereupoiî given to the^plaintifï. in accordance with the Iaw of 
Massachusetts. "The Iaw of Scotland upon a question of commer- 
cial law!,"' asit^is put ih the headnote, ''will be.preswrtied to be the 
saiTle as (3tir lawj in the absence oï; Scottish adjudicatiotis or évidence 
to the dôntt^ty:" So in Aslaniàn v. Dostumian, 174 MaSs. 328, 54 
N. Ë. 84'5;;'4.';';'Iv. R. A. 495, 75 Am. St. Rep. 348, where the plain- 
tiflf sued to recbver the money represènted by a draft, drawn in Mas- 
sachusettS' on; a 'party in Harpoot, Turkey, it was hêld that whether 
the Iaw of negotiable paperrwasknown lin Turkey requiring the 
protection by protest of such an instrument was to be ptoyed by the 
party who wished to profit i thereby. And in. Mittenthal v. Mascagni, 
183 Ma^s. 19, 66 N. E. 425, 60 L. R. A. 812, 97 Am. St. Rep. 404, 
where the court was cailed upon to interpret a contract made in Italy, 
which by spécial' stipulation wasto be construed according to Italian 
Iaw, it ;was ' declared that it would be assurned that "the Iaw of Italy 
is like oiir owh." ir 

Thèse i caisës taken at randotn from thê reports, and by no means 
exhausting the Hst, conclùsively show the Iaw asitiiS'administered in 
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the State and in the English courts. Nor in the fédéral courts is a 
différent rule in any respect applied. 

Thus in Dainese v. Haie, 91 U. S- 13, 23 L. Ed. 190, suit was brought 
to recover the value of certain personal property which it was charg- 
ed that the défendant, when consul gênerai of the United States in 
Egypt, had unlawfuUy and maliciously attached. The défendant set 
up that what he did he did in his officiai capacity, being invested with 
judicîal functions over citizens of the United States residing in Egypt, 
as the plaintiff then was. His authority in the premlses depended, 
however, on the powers given him by the Turkish law ; and it was 
held that this he was boûnd to plead and prove. The significance of 
this case consists not only in what it décides, but in what it assumes 
and recognizes. The alleged trespass occurred in Egypt, and it was 
thus, of course, controlled by the local law, once that was shown. 
No question was made, however, of the right of the plaintiff, hav- 
ing proved what amounted to a trespass as we apprehend it, in this 
country, to recover without showing what that law was; while the 
défendant, who sought to justify his acts under it, which were oth-. 
erwise unauthorized, was required to prove that he was exempt from 
liability thereby. This was altogether unnecessary, however, it is 
to be observed, if the rule which is now contended for were to pre- 
vail, it being incumbent oti the plaintiff, according to that, as the first 
step in his case — the transaction having occurred in a foreign coun- 
try — to show what the law of that land is and that he has a right to 
recover under it. 

But the question is set at rest, as it seems to us, by what is saiid 
by Mr. Justice Bradley, speaking for the court in The Scotland, 105 
U. S. 24, 26 L. Ed. 1001 : 

"In adminlstering justice between parties," says that eniiiient judge, "It is 
essential to know by what law, or code, or System of laws, their mutnal rights 
are to be determined. When they arise in a particular country or state, they 
are generally to be determined by the laws of that state. ïhose pervade ail 
transactions which take place where they prevail, and give them color and 
légal eifect. Hence if a collision should occur in Brltlsh waters, at least be- 
tween British ships, and the injnréd party should seek relief in our courts, we 
would administer justice according to the British law, so far as the rights and 
liabilities of the parties were concerned, provided it were shown what that 
law was. If not shown, we would apply our own law to the case, In the 
French or Dutch tribunals they would do the same. But if a collision occurs 
on the high seas, where the law of no particular state has exclusive force, but 
ail are equal, any forum, called upon to settle the rights of the parties, would, 
prima facie, détermine them by its own law, as presumptively expressing the 
rules of justice ; but if the contesting vessels belong to some foreign nationali- 
ty, the court would assume that they were subject to the law of their nation, 
carried under their conimon flag, and would détermine the controversy ac- 
cordingly. If they belonged to différent nationalities, having différent laws, 
slnce it would be unjust to apply the laws of either to the exclusion of the 
other, the law of the forum — that is, the maritime law as received and prac- 
ticed thei-ein — would properly furnish the law of décision. In ail other caSes, 
eaeh' nationality will administer justice according to its own laws." 

In line with thèse views, in Davison v. Gibson, 56 Fed. 443, 5 C. 
C. A. 543, it was held by the Circuit Court of Appeals of the Eighth 
Circuit that where the rights of the parties depended on the laws 
of the Creek Nation, while the court would not take judicial notice 
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of ivhat thdse laWs were, and neither -v^ould it présume that they 
were regulated by the common law, yet, in the absence oi proof as 
to what they actually wère^ the law to beapplied was the law of the 
forum, and the court below: wfts reversed;for not doing se. 

There is nothing counter to this doctrine in Slater v. Mexican Na- 
tional R. JLj 194 U. S. 130, 24 Sup. Ct. 581, 48 L. Ed. 900, upon 
which much reliance is placed. The action there was to recover for 
the death ç>f an employé, a switchman^ who was killed in Mexico by 
the négligence of the défendant company, operating ther^. The 
right td recover.' was: bakè A ibn the Mexiçân law, which was set out 
and proviédi-às it had to be, ther6 being nc> right of action otherwise. 
The compensai:ion:provided by that laW, where, death haB-bç^n wrong- 
fully causedjtooks to the iSUpport of the dépendent family by ppriod- 
ical payments; «nforced.by'a!decree,:analogous, as it is said, to a de- 
cree for îaliiiipny, ànd ëubjecit tô modification from tiinç.to.time as 
circumstânèes/'Vary.. This • measures therliability ^and inheires in. and 
gives character to the relief giyen by that law, and, th^, courts of 
tnis country hâving no meatts foriientering or enforcing a Jiidgment 
of thatkind, it was held' that; an action; hère could not be pustained. 
That is the whole of the décision v and, if; it is kept in niind, no con- 
fusion can arise'over whatis said or what ;it stands îpr. •; In no re- 
spect was! the question involved, which is fhere moot^4, vvhether, on 
proof of a ease^ofchelrwisegaod by the lâw asit is appreh^ndçd in this 
country, the plaintifï is ; entâtled . to recover, or is to be nonsuited, 
on its being shown that it arose abroad, if the foreign law is not 
proved in the samo connection. What is said in the case is tobe con- 
strued in the light ôf what ;M^as decidèd; not what was decided by 
what was said. • . , 

Neither is, there anything which touches the question in Mexican 
Central R. R. v. Ëckman* ;?05 U. S. 538, 27 Sup. Ct. 791, 51 L. Ed. 
930, which was ruled on the strength of the Slater Case; :the ques- 
tion there certified and pas^ed Upon being simply whether the plain- 
tifï, whq Ih^id been, injured \i^hilé in defendant's service in Mexico 
could recover , witliout regard to thg; laws, of that country, those laws 
hXving beeft put in évidence and proved, and showing the same char- 
acter of liabîHty '«^iscusséd îtl -the Slater' Case. 

NoriSithej Court bf ^!^|)peals of thé Fifth Circuit tô be regarded 
as havinglaKl. 4own any .'différent n,ile. In Mexican Central R. R. 
V. Marshal, 91 Fed. 933, :34- C. C. A. 133, in that court, the plain- 
tiff brought ' âlïitf ' f or irijuries' reteived while in the defendant's em- 
ploy aâ a ;fi^'|îî^J}^); 'ççnduçtpr. in Mexico. , He did not. prove the laWs 
of that,:C0Untrj5^iaî}d the défendant, while supplying.thero in part, 
stopped shôtt ïpf proving ail of them, the article regulating the; opéra- 
tion of ràilf.oâdfe' bèing omitted. But it was held that the failure to 
prove this articjle 'M'as not f^tal, "because," as itis said, "in the ab- 
sence of proof, ijitis to be presumed that, in thé rpatter of Hability 
of an employer for his négligence, resulting in injuries to an em- 
■ployé, the law of Mexico' is the same as the law of . Texas, in both 
of which the civil law originally prevailed." And thisi déclaration 
was repeated'iri Mexican Central Railroàd v. Glover, 107 Fed. 356, 
46 €. Ci^ Ai '334, where the facts were^ substantially the same, except 
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that'thére was no'proofwhatever of the Mexican laws, and the de- 
fendant, on the strength of this, moved that a verdict be directed, 
whïch was refused. It is true that the presumption as to the laws 
of Mexico was indulged because of the common origin with those 
of Texas. But the contention hère is that there can be no presump- 
tion whatever in any such case, the foreign law having to be alleged 
and proyed, which thèse two décisions eifïectively réfute. 

Kor is the case of Mexican Central Raiiroad v. Chantry, 136 Fed. 
316, ÔDCj C. a. 454, in the same court, at variance with this. There, 
as in thë others, the action was for personal injuries sufïered by the 
plaintifï while employed by the défendant company as a raiiroad con- 
ductor in Mexico. But, difïering from the others, the laws of that 
country were pleaded and proved, both those which gave the plain- 
tifï a right of action, and those set up by the défendant, by which it 
was sought to be established in bar that, by légal proceédings had 
in Mexico, it had been decided that there was no liabihty by reason 
of the accident, and that fhè plaintiff had thus no cause oiÉ action. It 
was with a case of that chàtacter that the court had to deal, and to 
it whatever was said was necessarily addressed. There is nothing, as 
we view ït, which bears, one way or the other,j on that which i s in- 
volved hère. But if there is, it is to be taken with the facts of the 
case in mind. It cannot be assumed that there was any intention of 
qualifying the law as it had been laid down by the same court in 
the cases which had gone before, where the question hère in issue 
came squarely up and was decided. 

Having thus demonstrated, as we feel that we hâve from this ré- 
view of the authorities, that, in the absence of proof as to what the 
foreign laiv is, a tause of action, good as to, the law of the forum, 
unafïected by statute, is entitled toprevail, the judgment in the court 
below inust stand. It isînot as though there was a divergence of au- 
thorities, some holding oné way and some ànother, as to which a dif- 
férence of opinion might thus be indulged, and, whichever way they 
pfeponderated, the court would be entitled to choose those which suit- 
ed it best. As we regard them, they are ail one way, without a vari- 
ant- îiotey 'the contrary rule, which we are asked to lay down, what- 
ever be said of its logic, having nothing. by way of authority on which 
to stand. The plaintifï, as already stated, made out a complète case 
under our law based on the estabhshed duty of the master to his serv- 
ant to exercise due care to supply him with reasonably safe machin- 
ery ânà appliances with which to work. This duty is not one im- 
posed by statute, however it may be increasiiigly regulated or çon- 
trolled thereby. It is one which has been evolved by the courts out 
of the character of the relation as a matter of right and justice, which 
may thus be well assumed to.be the law of every civilized land, until 
something différent is showil, particularly where, as hère, the rights 
of cïtizens of the same nationality are involved. And on this theory 
the ;case was tried ; the plaintiff proving that which would ordinarily 
feeregarded as sufficient to make out a case of négligence by which 
the défendant would be liable, and the, defendaiit denying and en- 
deavoring to meet this by charging the accident to the négligence of 
a îëllo.w workman, and settîng up the plaintifï's knowledge of thede- 
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fçpt aïid: açsumption of the risk. Both, parties thus planted them- 
selves squarely on their respective: fights àt common law, recognizing, 
if npt conceding, that they were tO' be so determirjed. It is true that 
at tbe close of the plaintifï's ças§, and again when the évidence on 
tpft.'SJ-des.was in, a motion w4s: made to .disniiss the case on the 
grousjd which is now urged.. But tha.t does not change the fact that, 
as it was actually tried, it was treàted as depending on and governed 
by,'lhe:law as ordinarily understood. )Not only because of that, but, 
aboMô ail, ibec^use of the rule whichruniformly prevaila that, in the 
absence!. ofproof to the contrary and until the foreign law has been 
actually,, shown, the la^ of the land is to be applied, the case in our 
opinipn sv^g correctly ruled at the tri^l, and should now be affirmed. 

GRAYi. Circuit Judge (disseuting), ,The writ of error in this case 
brings uRvfw rgview a judgment-rsind^red in the Circuit Court of the 
United .States for the District of : N^w, Jersey. The action in which 
said judgjnpnt was rendered, was ibrpught by the défendant in error 
(hereipafter called the .pîaintiff) against the plaintifï in error (herein- 
afte;r called;, the défendant) ^ for ipersonal injuries alleged to hâve 
beèn srèoeiyediwhile the 'plaintifl , was. an- j employé of the défendant, 
in a planing mill conductefd 'by saiddejfendant iti the republie of Cuba; 
Thèse iHijwi^s 'Were alleged by the :plaintiff to hâve been , the resuit 
of defendant's négligence in not maintaîning a eertairi statipnary euT 
ginej al which plaintifF .was employed by défendant ; as an engineer, 
in a reasonably safe, stable, and prjOper condition,!^ as not to en- 
dangèf ' the saffity of those bfits., employés who wëre compelled to 
,wôTk nearand about thesame. 

■The déïendant was a" corporation of the state of New Jersey, and 
tiie plâiritiff proved that Jhe was a citizen of the state of Tennessee. 
The gênerai jurisdictioM of tTie Circuit Court-, theretfore, attached, by 
reasonbf the diversity of citizenship.; Plaintifï's déclaration stated 
the ofdiflâry case of négligence of the employer, in not using due 
care under the circumstatices to provide for its employés- safe tools, 
machines, arid appliancès with which to work. 

If the négligent acts, as charged in the déclaration, had been com- 
mitted in the state of New Jersey, it is not questioned that, by the 
laws of that state, thè laws"of the forum, a right of action would 
hâve âccrued'to the plaintiff. Thé déclaration, howevèr, charges that 
thèse négligent ' acts were committed at Camaguey, in the republic 
of Cuba, and the case was thereforé justiceable in the Circuit Court 
of the United States -for the District of New Jersey only in case the 
injury complained of constituted an actionable wrong under the laws 
of Cuba, tand imposed upon the wrongdoer an obligation to make 
reparatiori. ' There is nothing, hoWever, in the plaintifï's déclaration 
to indicate what right of action accrued to him, or what obligation 
was impdse'd ' upon the défendant in the premises, by such laws. 
Those laws were in no wise referred to, and the case was presented 
to the court bel ow on the theory that the plaintifï's right to recover 
was establishgd by thé law of the forum, or else upon the theory that, 
the law of ; the place whére the alleged wrong was committed was to 
be presumcd to be the same as that of the law of the forum. The 



CUBA E. CO. V. CE08BT, 381 

theory first mentioned is, of course, untenable, and we think the lat- 
ter is equally so. 

It is well settled that, though the act be wrongful by the foreign 
law, if it is not wrongful by the law of the forum, no action will lie, 
comity of the courts not extending, either in this country or in Eng- 
land, to the enforcement of liabilities not recognized by the law or 
policy of their own state or country. Macdade v. Fontes, L. R. 2 Q. 
B. 231; Phillips v. Eyre, L. R. 6 Q. B. 1. The theory upon which 
such liabilities may be recognized and enforced is clearly stated by 
the Suprême Court in the late case of Slater v. Mexican Natl. R. R. 
Co., 194 U. S. 120, 126, 24 Sup. Ct. 581, 48 L. Ed. 900. An action 
had been brought in the United States Circuit Court of Texas by the 
widow and children of William H. Slater, against a Colorado cor- 
poration operating a railroad in the republic of Mexico, to recover 
damages for the death of the said husband and father, who was em- 
ployed by défendait company as a switchman on its road, and was 
killed, as alleged, through defendant's négligence, while coupling two 
freight cars in Mexico. The laws of Mexico, conferring a right of 
action, were set forth in plaintiff's pétition. The défendant, by plea, 
set forth additional sections of the Mexican statute, by reason of 
which, as it contended, the action given by the Mexican laws was 
not transitory. A demurrer to this plea was sustained by the court 
below. The case was then taken to the Circuit Court of Appeals, 
where the judgment was reversed and the action ordered to be dis- 
missed. This judgment of the Court of Appeals came before the 
Suprême Court, on certiorari, Mr. Justice Holmes, in delivering the 
opinion of the Suprême Court, said: 

"We assume for the moment that it was sufBçlently alleged and proved that 
the killlng pf Slater was a négligent crime within the définition ôf article 11 
of the Pénal Code, and, therefore, if the above sections were the only law bear- 
Ing on the matter, that they created a civil liability to make réparation to 
any one whose rights were infringed. 

"As Texas has statutes which give an action for wrongfully causing of 
(■eath, of course there is no gênerai objection of policy to enforcing such a 
liability there, although It arose in another jurisdiction. Stewart v. Balti- 
more & Ohio R. R., 168 U. S. 445, 18 Sup. Ot. 105, 42 L. Ed. 537. But when 
such a liability is enforced in a jurisdiction foreign to the place of the wrong- 
ful act, obviously that does not mean that the act in any degree is subject to 
the lex îorl, with regard to either Its quallty or its conséquences. On the 
other hand, it equally llttle means that the law of the place of the act is 
operative outside its own territory. The theory of the foreign suit is that al- 
though tEe act complained of was subject to no law having force in the forum, 
It gave rise to an obligation, an obligation which, llke other obligations, foUows 
the person, and may be enforced wherever the person may be found. Stout 
V. Wood, 1 Blackf. (Ind.) 71; Dennick v. Railroad Co., 103 U. S. 11, 18, 26 L. 
Ed. 439. But as the only source of this obligation is the law of the place of 
the act, it foUows that that law détermines not merely the existence of the 
obligation (Smith v. Cotidry, 1 How. 28, 11 L. Ed. 35), but equally détermines 
its extent. It seems to us unjust to allow a plaintiff to corne hère absolutely 
dependlng on the foreign law for the foundation of his case, and yet to deny 
the défendant the beneflt of whatever limitations on his liability that law 
would Impose." 

In Gooley on Torts (3d Ed.) p. 900, it is said: 

"But It is. agreed that to support an action (for a foreign tort) the act must 
hâve been wrongful or, punisbable where it took place, and that whatever 
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woùl(î:i3é àgiôècî'awéiisè td the action^ If broàght thiere» Mustibe a'gooddjéi 
fense everyvvhere." ,, /(;,;.., , , 

'■ .Sèe; alBo, Hemck V. Miiin. &'St. totlis Ry.,^ 31' Mtnn^'ll, 16 N. 
W;,!élf,',4'?Atii!'Rep.;77ï:^^ ;' '■''' '-^ • :'■ -;-■-/■>■.-: i :^ n . 

It is ■cleâr; 'iHe'fëïôré; ffiat thè' existence of ah obli^atioh,' and the 
rlght to îts éHfirl^ërhent by th^ fôrëigii law, is esSeùtial'tô a valid 
cause oî action iri 'the trial îoruni,artd the gênerai fuie in this country 
àhd,'in En^laiiS ^ii'iîdoubtedly is tlie onewhich flows logically from the 
p^eniises, viz., that the existence ofsueh; obligation undèi' the for- 
eign'law must hé àllegèd and pfôved irl the domestic forum; other- 
wise, no valid cause of action is made to appear to the court. In 
such cases, the foreign law must be pfOved as a fact; otherwise, 
the plaintiff fails to make out his cause of action, which is the obliga- 
tion impôsed on the défendant by that law, and by that law alone. 

It must be noted that, in Sl^tct' v. Mexîcan Natl. R. R. Co., supra, 
the court, in the beginning of the statement which we hâve extracted 
from the opinion, éay: 

'•\Ve assume for the moment that It was sufflcientlj' alleged and proved thiit 
the killing Of ëlater was a négligent crime, withln the définition Of article 11 
of tUe Pénal Code." 

So aiso, m the case of Mexican Cent. Ry. Co. v. Chantry, 136 Fed. 
316, 69 C. C. A- 454, which waf not a case of death, but a suit brought 
in the Circuit Court of the Utiitça States, for injuries received by the 
plaintiff iti' Mexico, The pétition set forth the laws of Mepcico, which 
created the|0])ljgfation sued ypon, and the Circuit Court of Appeals 
for the Fiith Circuit said: 

"iTo recov^r In this transitory action for the alleged Personal injuries, it 
ij^uslj be çhow^j tha^t the law^ of Mexico gire a rlght of action. 'Hbreign laws 
are ipatterà'of facts, ^nd, Ilke other facts, must be iJloadçd and pr6ved. Liver- 
ppot & Q'. W, fe. Co, V. Phénix Ins. Co., 129 TJ. S. SOT, 9 SUp. Ct. 469, 32 L. Ed. 
T88. Assuming' that in this case It had been s^fflciently pleaded and proved 
t^^at under t^ia Jaws of Mexico the plalntifC is given a civil rlght of action to 
recover from tljp défendant domprtny for the inj'iirîes In question, we still meet 
the, propositloû that," the rlght of action was extiugulsïied under the sanie 
laws. 

Thé court théi^ say: 

"After much cpnslderaliou, wç cppclude, on prlnelple and authorlty, that 
the rule dedarjed, ifl Mcl.eod v. Conuecticut & P. E. Co., 58 Vt. 727, 6 Atl. 048, 
as foDows: 'Although a civil ilgf(t of action açquired or a Uabillty Incurred 
in one state or country for a peJ.t.p^al injurj' may be enforced in anothcr to 
which the partjfiln fault Auay ha\e remo^ed or wbere hô may be found, jet 
thç right of action mu^it exist under the laws of tho place where the act was 
dçne or negleot acctued. If no cause or rlght Qf action fpr wiilch redress may 
Ij^ had e^çists In the country wbere tJi^ Personal injury was, received, theii 
tù^r^ is no cause ot action to travel wifh the persou çlaimçd 'to be in fault, 
wWch may be enforced in the statp where he may be fo\ind'' — is a correct state- 
ment of the law pf tjie case." 

However it may be in cases where the alleged injury was commît- 
ted in one of the other states of the Union, or in other places where 
the English common law preyails, there is clearly no presuinption in 
the plaintiff's favor in the' fcalse ù'iider corisideratiôti.-" ^hë court will 
take j udicîBÏ; notice of the" lÊact' that Cuba is one of: the Latin coun- 
tries, whérd'thècommbn laîw*,' aa we uhderstobd it,' iS hôt in force. 
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As we hâve said, there is hère no allégation of a cause of action un- 
der the laws of Cuba, or any référence to such laws. The plaintifif 
testified as to the facts as they occurred in that republic, and as he 
had not alleged, neither did he prove, that under the laws of Cuba any 
obligation was imposed by reason of said laws on the défendant. At 
the conclusion of plaintiff's testimony, defendant's counsel moved that 
the case be dismissed, on the ground that it clearly appeared that 
plaintiff- had made out no cause of action justiceable in the forum 
in which his suit was being tried. The court overruled the motion 
as one for a nonsuit, saying that it would entertain a motion later. 
When the case closed, defendant's counsel moved to instruct the 
jury in fayor of défendant» on the ground that the court had no 
jurisdiction, because it had not been prôved that the law of Cuba 
gave any right of action on the facts in évidence. This motion was 
denied and exception was duly taken and allowed. After verdict in 
favor of the plaintifï, defendant's counsel, on the same ground, moved 
to set aside the same and enter judgment for défendant, notwithstand- 
ing the verdict. In denyihg this last motion, the learned judge of the 
court belOw delivered an interesting opinion. The part pertinent to 
our présent purpose, we quote, as follows : 

"An action brought in one of our states for damages resulting from a com- 
mon-law tort commltted in anothet of our states may doubtless be maintalned 
without proof of the lex loci. But wtiere an actioû to reeover damages for a 
wrongful act committed in another state is maintainable solely under sonje 
statutory authority of that state, and not under the eommon law, there the 
statutes of the state conferring the right of action must be both pleaded and 
proven by bim who asserts the right. See Wooden v. N. Y. & P. R. R. Co., 126 
N. Y. 10, 26 N. E. 1050, 13 L. R, A. 458, 22 Am. St. Rep. 803, and Keep v. Natl. 
Tube Co. (C. 0.) 154 Fed. 121. In the présent case the right of action is not 
based on any statute of Cuba, and the défendant inslsts that the eommon law 
cannot be presumed to exist in Cuba, inasmuch as that country was formerly 
a Spanish colony. 

"But, as above stated, the défendant bas filed the plea of the gênerai issue 
only. The déclaration allèges what, according to the lex fori, is actionable 
négligence on the part of tlie défendant. The défendant by pleadiug the gên- 
erai issue has not denied the légal sufficiency of. the allégations of the déclara- 
tion. If the lex loci delicti does not give to the plalntifC a right of action, that 
défense should hâve been presented by a spécial plea and supported by proofs 
offered by the défendant. I do not think it was obligatory on the part of the 
plaintifiC to set forth in his déclaration in express terms what the spécial law 
of the repuWlc of Cuba on the subject of actionable négligence may be. He 
had the right to set forth a cause of action which, according to the law of 
the forum, would be comi^lete, and in the event of a conflict betweeu the lex 
loci and the lex fori, the défendant ought to hâve shown by a proper plea that 
under the lex loci the plaintifï acquired no right of action." 

I cannot take this view of the rights of the défendant in this case. 
In the first place, there is nothing in either pleadings or proofs to 
show that the plaintifï was clothed with a right of action under any 
law of the republic of Cuba. In the next place, how are we to know, 
if there is any right of action at ail, that it is not conferred by a stat- 
ute whose limitations may be such as to render it not transitory, as 
was the case in Slater v. Mexican Natl. Railroad Co., supra ? There 
is nothing upon which to f ound the statement of the , learned judge 
of the court below, that "in the présent case, the right of action is 
not based on any statute of Cuba." If . presumption were allowable 
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as to this, tlie only reasonable one, would be, that whatever right of 
action the plaintiff. was clothed withj woud be, ,as in Mexico and other 
L,atin countries, derived f rom the: written law of a civil code. As we 
hâve already said,'there could bé no.presumption that the common law, 
as enforced in the fédéral coùrfe for the district of New Jersey, was 
in force in Cuba, where the accident happened, and we cannot see how 
the pl'ea of the gênerai issue could relieve plaintifï frotti fully estab- 
lishing the cause ©i action upon which he had brought suit. It would, 
indeed^ be a hard; rule that would .compel the défendant, by affirma- 
tive plea and tçstiinpny, to assume the burden of;proving: a négative, 
by, showing that there was no law justifying the action in Cuba. If 
it is to be considered a question pi jurisdiction, that question can al- 
wâySi be raised in ssxy form and at any stage of the- trial. But the 
term "jurisdiction" js somewhat vagvie and elusivç, Courts may hâve 
général jurisdictionof the parties and,*subject-matter of a suit, and yet 
will not furtherentertâin it wheja.po' cause of action is shown, and 
the woifd "jurisdiction'Ms -sdmetimes iloosely applied in that sensé. 

It is not necessary, therefôre,; to deal with^this case asone technic- 
ally of 3urisdicti(^n, orto consider hpw it should bequestioned, wheth- 
er by demurrer or plea. The plaintiff comes into the court below, in 
New Jçrsey, decl^r^ng that he had suffered damage by reason of cer- 
tain alleged négligent acts Gommitted by the défendant in Cuba. Un- 
der â plea ôf the gênerai issue, he produces testimony, tending to prove 
the acts' alleged, b.t|it offers no prbôf that said alleged négligent acts 
constitufçd a caus^' of action in Cyba. Why shoùld not the défendant 
hâve the right to require that he should complète his proof, by fully 
establishing his cause of action, àhd where he has failed to do so, to 
demand either that the case be dismissed, as in an ordiriary case of 
failure of proof,;or, that peremptory instructions upon ail the évidence 
be given to the jury? The lex fori cannot help the plaintifï, as the 
right bf the plaintiff ând the obligation of the défendant must exist 
under the lex loci, or not at ail. 

As the fédéral courts will take judicial notice of the laws of the 
several states composing the Union, it would not be necessary, in a 
case likei the présent, to allège or prove the law of a state différent 
from that of the forum, and it will bè presumed, in the absence of 
proof to the contrary, that, in countries where the common law of 
England prevails, the lex loci is the same as the lex fori. Such a pre- 
sumptiori, however, takes the place of proof, is a kind of proof, and is 
founded' upon kno\yh probabilitieS; and is very unlike a légal fiction 
which exists independently of ail probability and even of known facts. 
Hère, oûtside the région of recôgnized probability upoh which to 
found a presumption, the proposai is to présume the plaintiff's wholè 
case — its entire foundation — as if, in an action upon aîi express con- 
tract, the existence' of the contradt itself were asked to be presumed — 
something quite différent from indùlging a presumption merely for 
an incidental purpose în the course of, and for the advancement of a 
triali It is true thàt'We' may présume that- in ail civilized countries, 
négligence is unlawful, but it is anôther and quite différent thing to 
présume that the"law^ of négligence" is in allrespects identical in ail 
of them. No âther subject is so fruitful of litigation or more prolific 
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of nice distinctions. While it is very likely that harmful négligence is 
held to be culpable wherever légal wrongs are redressed, it is very 
unlikely that the law in respect to torts, in states governed by the civil 
code, coïncides with, and is without variance from, that where the 
common law prevails. Presumptions are resorted to for convenience 
in the administration of law, and in any case and for any purpose it 
is only the probable, and never the improbable, which the law ventures 
to assume. I know of no authority questioning thèse propositions and 
of no décision binding upon this court that controverts the logical 
conclusion therefrom. 

There is no reason of public policy or comity which requires the 
courts of this country to relax their rules of procédure, so as to en- 
courage or invite those who suppose themselves clothed with rights 
of action under foreign laws to litigate them in our courts. Nor is 
there any hardship, in a case like the présent, where the plaintiff omits 
or déclines to fully allège or prove his cause of action, in remitting 
him to the country by whose laws, and by whose laws alone, his right 
of action exists. Nor can the plaintiff complain, who seeks to enforce 
in the courts of this country, in an action of tort, an obligation which 
if it exists at ail, dépends alisolutely for its existence upon a foreign 
law, that he should be required to so equip himself as to be able to 
allège and prove what that foreign law may be. 

I think that, in the rulings of the court below upon thèse questions, 
there was error, and that the judgment below should be reversed. 
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(Circuit Court of Appeals, Bighth Circuit. April 30, 1909.) 

No. 2,741. 

1. Indictment and Information (§ 71*)— SurriciENCY or Accusation— Ceb- 

TAINTT AND PaETICULAEITY. 

In determlning tlie sufflciency of an indictment, tlie question is not 
whether it miglit hâve been ruade more certain, but whetlier it contains 
every élément of the offense Intended to be cliarged, and sufflciently ap- 
prlsed the défendant of what he must be prepared to meet. and, in case 
any other proceedings are talien against him for a simllar offense, wheth- 
er the record shows with accuracy to what estent he may plead a former 
acquittai or conviction. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 193 ; Dec. Dig. § 71.*] 

2. Banks and Banking (§• 2.57*)— National Banks— False Entry by Ofpicee 

— sufficiency op indictment. 

An Indictment under Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497), 
which charges the défendant as cashier of a national bank with haviiig 
made a false entry in a report with intent to deceive an ofiicer of the as- 
sociation, need not describe the report with technical accuracy, and an 
averment of the date when made, and that it was a report made to the 
Comptroller of the Currency showing the resources and liabllities of the 
bank on a certain date, is sufflcient to authorize the presumption that It 
was a report made by the association under section 5211. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 971 ; 
Dec. Dig. § 257.*] 

•For other cases see same topic & § numbeb in Dec. & Am. DiTi». 1907 to date, & Rep'r Indexes 
170 F.— 25 
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3. Banks and Banking (| 256*)— National Banks— Opfen'ses bt Officers— 

Making False Eep/)ET. 

Rev. St. § 5209 (U. S. Comp, St. 1901, p. 3497), which makes It a eriminal 
offense for any ofBcer or agent of a national bank to make any false entry 
In any report 6t the association witti intent to deceive any offlcer of the 
association, etc., includes a report voluntarily made as well as one re- 
quired by law, if the false entry was made wlth the requisite unlawful 
intent. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §■ 960; 
Dec. Dig. § 256.*] 

4. Ceiminal Law (§ 377*)— Evidence- Réputation of Acotjsed. 

On the trial of a défendant charged wlth making a false entry in a 
report of a national bank of whlch he was cashier, where witnesses were 
allowed to testlfy as to his reputa,tion for truthfulness and honesty, it was 
not error to exclude testlmony as to his réputation for morallty and so- 
briety as irrelevant. 

[Ed. Note,— For other cases, see Crimlnal Law, Cent Dig. §§ 836, 840 ; 
Dec. pig. § 377.*] 

5. Banks and Banking (§ 257*)— National Banks— Peosecution of Officeb 

roB Making False Report— Instructions. 

Instructions glven on the trial of a défendant charged wlth havlng, 
whlle cashier of a national bank, made false entrles in a report of the 
bank, with Intent to deceive the président thereof, consldered, and, taken 
together, held not erroneous. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

Sanborn, Circuit Judge, dissenting. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 
For opinion below, see 7 Ind. T. 437, 104 S. W 673. 

Charles B. Rogers and James S. Davenport, for plaintifif in error. 
William J. Gregg, U. S. Atty. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. 



RINER, District Judge. At the October term of the United States 
Court for the Northern District of Indian Territory, sitting at Vinita, 
the plaintifif in error, hereafter called the défendant, was indicted for 
making a false entry in a report to the Comptroller of the Currency, 
showing the resources and liabilities of the Eirst National Bank of 
Miami, Ind. T. 

The statute upon which this indictment is based is section 5209 of 
the Revised Statutes of the United States (U. S. Comp. St. 1901, p. 
3497), being a portion of the national banking act, and, so far as it 
applies to this case, the section is as follows : 

"Sec. 5209. Every président, director, cashier, teller, clerk or agent of any 
association * • * who makes any false entry in any book, report, or state- 
ment of the association, with intent In elther case, to injure or defraud 
the association * * * or to deceive any offlcer of the association, or any 
agent appolnted to examine the aflCaIrs of any such association ♦ ♦ • 
shall be deemed guUty of a mlsdemeanor * * *." 

•For other cases see same toplc & S number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The indictment contains but one count, and is in the following 
words : 

"United States of America, Indian Territory, Northern District — ss.: 

"In the United States Court for the Northern District of the Indian Terri- 
tory, sitting at Vinita, October ïerm, 190i. 

"United States vs. S. D. Harper. Indictment for violation of Section 5209, 

R. S. U. S. 

"The grand jurors of the United States of America, duly selected, impaueled, 
sworn and charged to Inquire wlthin and for the body of the Northern district 
of the Indian Territory, in the name and by the authority of the United 
States of America, upon their oaths do find, présent, and charge that on the 
14th day of February, A. D. 1903, and withln the Northern district of the 
Indian Territory, one S. D. Harper, belng then ànd there the duly elected, 
qualified, and acting cashier of the First National Bank of Miami, Indian 
Territory, a corporation duly organized and exlsting under and by virtue of 
the laws of the United States In force in the Indian Territory, unlawfully 
and feloniously, and with the unlawful and felonious Intent In hlm, the said 
S. D. Harper, then and there to deceive one E. B. Frayser, the said E. B. 
Frayser being then and there the duly elected, qualified, and acting président 
of the said First National Bank, did make a certain false entry in a certain 
report showing the resources and liabllities of said First National Bank on the 
(3th day of February, A. D. 1908, to the Comptroller of the Currency by then 
and there statlng in said report that the liability of hlm, the said S. D. Harper, 
as payer to the said First National Bank, was the sum of thirty-four hundred 
and seventy (3,470) dollars, whereas, in truth and In fact, the liability of hlm, 
the said S. D. Harper, as aforesald, was In the sum of flfty-four hundred and 
nlnety-five (5,495) dollars ; and the grand Jurors aforesald, upon thelr oaths 
aforesald, do find, présent and charge that he, the said S. D. Harper, then and 
there well knew and believed the said liability of hlm, the said S. D. Harper, 
as payer to the said First National Bank, on said 6th day of February, A. 
D. 1903, as aforesald, was then and there In the amount of fifty-four hundred 
and ninety-flve dollars ; contrary to the form of statute Ih such case made and 
prOYldéd, and against the peace and dignity of the United States of America." 

To this indictment the défendant demu,rred; the demurrer was over- 
ruled, an exception taken, and on the same day the case proceeded to 
trial, resulting in a verdict finding the défendant guilty. The case was 
then appealed to the Court of Appeals in the Indian Territory, where 
the judgment was affirmed, and the case is hère for our considération 
upon a writ of error to that court. 

Fourteen errors are assigned, but counsel in their brief group as- 
signments 1, 2, 3, 6, 7, 8, 9, 10, 11, 13, and 13 and argued them to- 
gether. They ail relate to the one gênerai subject — the sufficiency of 
the indictment, and the ruHngs of the court upon objections thereto. 

It must be conceded that the indictment is rather loosely and care- 
lessly drawn, and we cannot forego the suggestion, at the outset, that 
in ail cases of this character it is safer and better in the préparation 
of indictments to foUow approved forms and précédents. But the 
question hère is not whether the indictment, as was said by the Court 
of Appeals for the Ninth Circuit, in Peters v, United States, 94 Fed. 
137, 36 C. C. A. 105, "might possibly hâve been made more certain, 
but whether it contains every élément of the offense intended to be 
charged, and sufficiently apprised the défendant of what he must be 
prepared to meet ; and, in case any other proceedings are taken against 
him for a similar ofifense, whether the record shows with accuracy to 
what extent he may plead a former acquittai or conviction." United 
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States V. Simmbns, 96 U. S. 362, 24 L. Ed. 819; United States v. 
Carll, 105 U. S. 612, 26 L. Ed. 1135; United States v. Hess, 124 U. 
S. 483, 8 Sup. Ct. 571, 31 L. Ed. 616 ; Pettibone v. United States, 148 
U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419; United States v. Britton, 
107 U. S. 655, 2 Sup. Ct. 512, 27 L. Ed. 520. 

It is undoubtedly a well-established rule in criminal pleading that 
the indictment must be sufïicient to fully apprise the défendant of 
the charge made against him, and that no statute could make valid 
an indictment that deprived him of such right. But it must, as was 
said by the Suprême Court in Evans v. United States, 153 U. S. 584, 
14 Sup. Ct. 934, 38 iv. Ed. 830, "be borne in mind that the object of 
criminal proceedings is to convict the guilty, as well as to shield the 
innocent, and no impracticable standards of particulârity should be set 
up, whereby the government may be entrapped into making alléga- 
tions which it would be impossible to prove." 

The indictment sets out the fact that the défendant, on the 14th of 
February, 1903, was then and there the duly elected, qualified, and act- 
ing cashier of the First National Bank of Miami, Ind. T., a corpora- 
tion duly organized and existing under and by virtue of the laws of 
the United States. It then proceeds to charge that he unlawfully 
and feloniously, and with the unlawful and felonious intent to deceive 
the duly elected, qualified, and acting président of the bank, "did make 
a certain false entry in a certain report showing the resources and 
liabilities of the said First National Bank on the 6th day of February, 
A. D. 1903, to the Comptroller of the Currency." It is objected that 
this sta.tement is not sufScient to.show that the défendant was the 
cashier of the First National Bank of Miami, a national banking as- 
sociation which was carrying on a banking business, or that the re- 
port in which the false entry is charged to hâve been made was a 
féport made by the association. Thèse objections, we think, are with- 
out merit. 

The indictment charged that the défendant was the duly elected, 
qualified, and acting cashier, and that the président was the duly elect- 
ed, qualified, and acting président. It seems to us that it is rather far- 
fetched to say that this does not sufficiently show that the bank was 
carrying on a banking business, and that the averment that the re- 
port was made to the Comptroller does not necessarily imply that 
it was made by the association. However that may be, the charge in 
the indictment is not the making or the failure to make a report re- 
quired by section 5211 (page 3498), but it is the making of a false 
entry in a report under section 6309. The failure to make the report 
or reports required by section 5211 subjects the association to a pen- 
alty under section 5213 (page 3499), whereas the penalty for the of- 
fense charged in this indictment is fixed by section 5209, which makes 
it a misdemeanor for a président, director, cashier, teller, clerk, or 
agent of an association to make a false entry in ariy report, with in- 
tent to injure or defraud the association or to deceive any ofiicer of 
thé association. Had the indictment been against the association for 
a failure to make the report required by section 6211, it would then 
hâve been necessary to aver that the report was one required to be 
made by the association, but as the report mentioned in the indictment 



HARPEE T. UNITED STATES. 'M'J 

is referred to "only for the purpose of showing that it was made to 
the ComptroUer, the person authorized by law to call for such a re- 
port, it need not be described with technical accuracy." Cochran & 
Sayre v. United States, 157 U. S. 286, 15 Sup. Ct. 628, 39 L. Ed. 704. 

The date when the report was made, the date as to which the condi- 
tion of the bank is given, and the fact that the report was made to the 
ComptroUer of the Currency, are aU set out in the indictment with 
sufïàcient accuracy, so that we think there is no possibihty that any 
mistake or misapprehension could arise as to the offense charged, or 
that the défendant could in any way be misled or prejudiced in his dé- 
fense. Some things may be presumed even in criminal pleading. 
Where a report is referred to in an indictment, giving its date and the 
person to whom made, it certainly cannot be necessary to require it 
to contain the minute conditions as to the time of sending, that it was 
sent pursuant to a call of the ComptroUer, and the contents of the re- 
port specifically, as required by another section of the law. The fact 
that the report in this case was made to the ComptroUer of the Cur- 
rency by the cashier of the bank, stating the condition of the bank 
upon a certain day, authorizes, we think, the presumption that it was 
a report made by the association under section 5211. 

But irrespective of thèse considérations, it has been decided by this 
court that an offense is not confined to reports made to the Comp- 
troUer of the Currency, pursuant to the requirements of section 5211. 
In Bacon v. United States, 97 Fed. 35, 38 C. C. A. 37, Judge Thayer, 
in the course of the opinion, said : 

"It wlll be observed that section 5209, In deflning the offense of making a 
false report, contalns no such limitation as that sought to' be imposed. ïho 
language of the law is gênerai that 'every président, director, cashier, teller, 
clerk or agent of any association * * * who makes any false entry in any 
book, report or statement of the association, with Intent,' etc., 'shall be 
deemed guilty of a niisdemeanor, * * * ' which language may as well in- 
clude a false report voluntarily made by a bank officiai to the ComptroUer 
of the Currency to Influence his action, and accomplish some fraudulent pur- 
pose, as a false report made in pursuance of a call or request from that 
oflicer. We perceive no reason why a false report or statement made volun- 
tarily to the ComptroUer of the Currency in relation to the condition of a 
national bank for the purpose of inducing some action on the Comptroller's 
part, or of forestalling certain action which he contemplâtes taking, should 
not be deemed an ofCense, as well as the making of a false report pursuant 
to a call or request from that offlcer, provided the act is doue with the intent 
speclfled In the statute. The law was designed, we think, to prevent bank 
officiais and employés from making any false entry in the books of the bank, 
and from making any false représentations concerning Its flnancial condition 
and resources in any report or statement which they may see fit to make in 
behalf of the bank to tlie ComptroUer of the Currency, or to persons appointed 
to examine its condition, for the purpose of Influencing their ac-tion" — citing 
with approval the case of United States v. Booker (D. C.) 80 Fed. 376, to the 
same efïect. 

And in United States v. Hughitt (D. C.) 45 Fed. 47, it was said: 

"The statute makes no provision for the keeping of books or the making 
of statements eo nomine. And yet it was clearly the Intention of the law- 
makers to punish the making of false entries, not only In books, but in 
statements of the condition of the bank, if such entries vt'ere made with Intent 
to deceive. Section 5211 provides for five reports annually, but If the 
association sees fit to volunteer other reports containing false entries made 
with the express purpose of decelving the ofiicers of the law as to the true 
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condition, of the bank, can It be doubted tïïat such reports woïjld be within 
the proYisions of section 5209? A construction tliat they would not bè, defeats 
the obvious intent and purpose of tie law. By sendlng a falae report to the 
Comptroller or an examiner, at a critlcal period, suspicion might be allayed 
and an unfounded confidence created, tind.er coyer of whichtbe ban^ could 
be plundered and the grossest frauds perpetrated wlth impunity. It caiinot 
be doubted that a report, whether called for by the Comptroller or not, which 
is a report, in the usuàl form, of the condition of the association, made 
by its président In hls officiai capaclty aBdtransmitted to the Comptroller, is 
within the section in question, provided it contains false entries made with 
intent to deceive. A bank officer wjio bas made such a report cannot escape 
punlshment by showing that the fraud wàs voluntarlly committed, and at a 
time when he was under no obligation to furnish any report or statement 
whatever. The statute does not confine the crime of making false entries to 
'a report made to the Comptroller under t}ïe provisions of section 5211 and 
pursuant to his request' ; it covers 'any report or statement' " 

In this connection, irejterence rriay be made to section 1025 of the 
Revised Statutes (U. S. Comp. St. 190l, p. 720), which provides that 
no indictment shall be deemed insufficient by reason of any defect or 
imperfection in the matter of form only which shall îlot tend to prejvi- 
dice the défendant. This section of the statutes, while it is not to be 
construed as permitting the omission pi any mattêr of substance, we 
think, is properly applicable to an indictment where the only defect 
complained of is that some élément of the offense is stated loosely and 
without technical accuracy. 

As already indicated, the indictment would be more satisfactory if 
it gave more fuU information in some bf the respects sUggested by 
counsel for the défendant, but still we think, when tésted by the rules 
already suggested, that as it stands it must be held tb be s'ufficient. 

The fourth error assigned is that the trial court erred in not per- 
mittitig W. P. Gatewood, a witness for the défendant, to testify to 
the moral character of the défendant The witness was pèrmitted 
to testify that he had known défendant for about six y'çars ; that he 
knew his réputation for honesty during the time he resided at Vinita, 
and that it was good, but that he did not know his réputation for hon- 
esty during the time he had resided at Miami. The question which 
the court declined to permit him to answer was : "Are you acquaint- 
ed with his gênerai réputation in the neighborhood, during the time 
he resided hère, for morality and ëobrièty?" Objection was made to 
this question, and the objection sustained. Gatewood and three other 
witnesses were allowed to testify to the gênerai réputation of the 
défendant, in the neighborhood in which he lived, for truthfulness, 
veracity, and honesty, and, within the rule stated by Gréenleaf, vol. 3, 
§ 25, "Evidence, when admissible, ought to be restricted to the trait of 
character which is in issue; or, as it is elsewhere expressed, ought 
to bear some analogy and référence to the nature of the charge; it 
being obviously irrelevant and absurd, on a charge of stealing, to 
inquire into the prisoner's loyalty; or, on a trial for treason, to in- 
quire into his claaracter for honesty in his private dealings" — we 
think the court committed no error in ruling out the answer to this 
question. 

The fifth and fourteenth assignments of error relate to the follow- 
ing instruction given by the court to, the jury: 
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"The court Instructs you that every sane man Is presumed to întend the 
conséquences of each act; that thls défendant Is presumed to hâve Intended 
the conséquences of his slgning this statement and swearing to it; that lie Is 
presumed to hâve intended to deeeive the officers of the bank, including Mr. 
Frayser, its président, as well as the Comptroller of the Curreney; that, by 
reason of his making thls report and of swearing to this report, he is pre- 
sumed, if that report were untrue, to publlsh to Frayser and to the world, 
and to the Comptroller of the Curreney, an untrue report ; and It Is his duty 
to show to thls jury why it was, and under what cireumstances he was jus- 
tifled In issuing such a report. If he bas come into this court and shown 
you that there is a reason for hls producing that report other than to deeeive ; 
if he bas given a reasonable explanation how be came to make that report 
false, if it is false, then it is your duty, If you believe bis explanation, and 
it is a reasonable explanation, or if a reasonable doubt arises by reason of hls 
explanation, to acquit bim ; but if tbls évidence convlnces your mlnds to a 
moral certainty that on that day, with fuU knowledge of the fact tbat he 
owed that bank a larger sum of money than tbat contained in his statement, 
be made up tbat statement and svvore to it for the purpose of decelving the 
président and the Comptroller and the other officers of the bank, it is your 
duty to convict that man, because he is presumed to hâve Intended just exaetly 
what the conséquences of his acts were if they were a déception upon thèse 
people." 

It is insisted by counsel that this instruction was misleading, in that 
the court said, "If he made up that statement and swore to it for the 
purpose of deceiving the président and the Comptroller and the other 
officers of the bank, it is your duty to convict that man," whereas the 
charge in the indictment was that the false report was made by the 
défendant with intent to deeeive Frayser, the président. Standing 
alone, this instruction might be susceptible of the criticism made by 
counsel, but when we come to consider the entire charge of the court, 
which we must do in determining this question, we do not think the 
jury could hâve been misled by the portion of the instructions except- 
ed to. The court had already said to the jury in another portion of 
its charge: 

"Before the government can expect conviction in this case it must show to 
the jury, by évidence which shall satisfy you beyond a reasonable doubt, that 
witbln the Northern district of the Indian Territory, and on or about the 
14tb day of February, S. D. Harper, the défendant, was the cashier of the 
First National Bank of Miami; that on the 6th day of February, 1903, he 
made a report of the condition of the bank to the Comptroller of the Cur- 
reney, which report contained certain false entrles with référence to his Per- 
sonal liabllitles to the bank with intent to deeeive B. B. Frayser, the président 
of the bank, by statlng in said report tbat bis liabllitles to the bank were 
only $3,470, whereas at the tlme his liabllitles to the bank were .$5,495. 
Thèse allégations must be proven to your satisfaction, by évidence beyond a 
reasonable doubt." 

The court further charged that: 

"The défendant is to be presumed innocent of thls offense until the govern- 
ment makes out its case as to the crime charged and each Ingrédient cousti- 
tutlng the crime by évidence which satisfles you, beyond a reasonable doubt, 
of his guilt. Thls presumptlon extends with him in the case, as to this crime 
and each élément of it, untU it is overcome by évidence which establishes his 
gullt beyond a reasonable doubt." 

Thèse instructions clearly stated to the jury the issue upon which 
they were to pass and the degree of proof necessary to warrant a con- 
viction. And, after a careful examination of the entire charge of the 
court to the jury, we are of opinion that it fairly stated the law ap- 
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plicable to the lacts as disclosed by the évidence, and that the Jury 
could not hâve been misled by the short excerpt above quoted, taken 
from the gênerai charge, to which the exception is directed. 

A thorough examination of the entire record discloses no errors 
which would authorize a reversai of the judgment, and the judgment 
of affirmance entered by the United States Court of Appeals in the In- 
dian Territory, and the judgment of the United States Court for the 
Northern district of the Indian Territory, are affirmed. 

ADAMS, Circuit Judge (concurring). I agrée vi^ith what is said 
by Judge RINER in the foregoing opinion, but désire to add the fol- 
lowing: 

The ground most earnestly urged for a reversai of this judgment 
is that the indictment is fatally defective because it does not charge 
that the f aise entry was made in a report "of the association," as con- 
templated by section 5209 of the Revised Statutes. 

The rules governing criminal pleadings hâve become less technical 
and more practical, but no less protective to the accused, since the 
Suprême Court in a séries of cases beginning in the year 1893, notably 
Dealy v. United States, 152 U. S. 539, 14 Sup. Ct. 680, 38 h. Ed. 645 
Evans v. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830 
Dunbar v. United States, 156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390 , 
Cochran & Sayre v. United States, 157 U. S. 286, 15 Sup. Ct. 638, 39 
L. Ed. 704 ; and Rosen v. United States, 161 U. S. 29, 16 Sup. Ct. 434, 
480, 40 L. Ed. 606 — has under varions circumstances declared that 
allégations in an indictment are sufficient if their meaning is "clear 
to the common understanding" ; that "no impracticable standards of 
particularity should be set up" ; that "few indictments under the na- 
tional banking law are so skillfully drawn as to be beyond the hyper- 
criticism of astute counsel"; and that "the entire indictment is to be 
considered in determining vi'hether the offense is fairly stated." The 
libéral tendency of the doctrine so announced has been foUowed by 
this court in Clément- v. United States, 79 C. C. A. 243, 149 Fed. 305, 
Rinker v. United States, 81 C. C. A. 379, 151 Fed. 755, Stearns v. 
United States, 82 C. C. A. 48, 153 Fed. 900, and Morris v. United 
States, 88 C. C. A. 532, 161 Fed. 672. 

In the Dunbar Case Mr. Justice Brewer, speaking for the court, 
affords a practical application of the libéral doctrine taught in the fore- 
going cases. He allovv-ed an indictment to be helped out by référence 
to certain spécifie tariff schedules. The indictment charged the "smug- 
gling of prepared opium." It appears that the offense denounced by 
the statute consisted of smuggling "opium prepared for smoking." 
He held that by référence to the tariff schedules the words "prepared 
opium" would be seen to be essentially the équivalent of the words 
"opium prepared for smoking." 

Applying the principles just alluded to, I think we are at liberty 
to consider the présent indictment in the light of the statute which 
defines the duty of banking associations. Section 5311 enacts that 
"every" (banking) "association shall make to the comptroUer of the 
currency not less than five reports during each year * * *. Each 
report shall exhibit in détail and under sépara te heads the resources 
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and lîabilities of the association at the close of business on any past 
day. * * * " What can be plainer to the common understanding 
than that the reports showing resources and liabilities of the First Na- 
tional Bank on the 6th day of Kebruary, A. D. 1903, to the Comp- 
troller of the Currency referred to in the indictment was one which 
was being furnished to the ComptroUer by the association whose duty 
it was to do so? The report, according to the language of the indict- 
ment, undertook to make a showing of the resources and liabilities of 
the bank exactly as required by section 5211. I think, reading the 
indictment in the light of the law under which it was drawn makes it 
perfectly clear that the défendant was charged with making a false 
entry in a report of the association to the ComptroUer. The true test 
as laid down by ail the authorities concerning the particularity of aver- 
ment required in a criminal indictment is that it should contain such a 
description of the offense charged as will enable the défendant to make 
his défense and plead such judgment as may be rendered in the case in 
bar of any further prosecution for the same oiïense. I think the de- 
fendant would be considerably surprised if we should gravely hold 
that, by reason of the omission of the words "of the association" from 
the indictment, he was not sufficiently informed of the nature and cause 
of the accusation against him within the meaning of the rule just 
stated. 

I am in favor of afïîrming the judgment. 

SANBORN, Circuit Judge (dissenting). Section 5209 of the Re- 
vised Statutes under which the plaintiff in error was convicted pro- 
vides that: 

"Every président, director, cashier, teller, clerk or agent of any associa- 
tion, * * * who embezzles, abstracts or wilfully misapplies any of the 
moneys, funds or crédits of tlie association ; * * * or wlio malies any false 
entry in any boolî, report or statement of the association, with Intent, in 
either case, * * * to decelve any officer of the association, « * • 
ehall be deemed guilty of a misdemeanor aud shall be Imprisoned not less than 
llve years nor more than ten." 

Section 5211 provides that every association shall make to the Comp- 
troUer of the Currency not less than five reports in each year verified 
by the oath or affirmation of the président or cashier of such. associa- 
tion. Section 5209 imposes the same severe penalty for the making of 
false entries in reports, books, or statements of a national banking as- 
sociation as for the willful embezzlement of its funds, a penalty much 
more appropriate for the latter than for the former ofïense. And, 
where the oiïense is the making of false entries, the statute and the 
pleadings under it should be strictly construed. No one should be 
pimished for it unless he bas been clearly charged with the crime and 
was placed upon trial for it. 

One of the essential ingrédients of the ofïense of which the plaintiff 
in error was convicted was that the false entry was made in a re- 
port, book, or statement of the national banking association describ- 
ed in the indictment. A false entry in a report, book, or statement 
of any other person or corporation is not an offense under this act 
of Congress. United States v. Eqe (D. C.) 49 Fed. 852, 853; United 
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States V. Potter (C. C.) 36 Fed. 83, 103. It is true that Judge Ami- 
don, in United States v. Booker (D. C.) 80 Fed. 376, 378, 379, made 
some remarks that are not in accord with this view. But they are not 
persuasive, and they are obiter dicta, for the indictment in that case 
charged both that the bank made the report in which the false entry 
was alleged to hâve been inserted and also that this report was one of 
the five reports required by the law. In my opinion the proposition 
cannot be sustained that the officer, teller, or cashier, of a national 
bank is liable to imprisonment for five or ten years under section 5309 
for making a false entry in a report, book, or statement of any other 
person or corporation than a national banking association. 

If the indictment had contained an averment, as in Cochran & Sayre 
V. United States, 157 U. S. 288, 289, 15 Sup. Ct. 628, 629, 39 L. Ed. 
704, that the false entry was inserted in a report "made to the Comp- 
troller of the Currency in accordance with the provisions of section 
5311 of the Revised Statutes of the United States," the allégation 
would undoubtedly hâve been sufficient to show that the entry was 
made in a report of the banking association, because reports of none 
but the banking association are required by that section. 

The question presented in this case was neither in issue nor decided 
in Bacon v. United States, 97 Fed. 35, 38, 38 C. C. A. 37, for the indict- 
ment in that case contained an averment that the "association, on the 
twenty-eighth day of December, one thousand eight hundred and nine- 
ty-three, then and there made, to the then ComptroUer of the Currency 
of the said United States, a report of the condition of the said associa- 
tion at the close of business on the nineteenth day of December, in 
the year of our Lord one thousand eight hundred and ninety-three, 
according to a certain form theretofore prescribed by the ComptroUer 
of the Currency of the United States for the time being ; the same be- 
ing a report which it was there and then, to wit, on said twenty-eighth 
day of December in the same year, by law the duty of the said associa- 
tion to make and transmit to the said ComptroUer, to wit, one of the 
five reports before that time and then required by law to be made in 
each year by every such association, and being then and there verified 
by the oath of the said président of the same association and attested 
by the signatures of three of the then directors thereof"; and that 
Bacon made the false entries in that report. Nor was the question de- 
cided in United States v. Booker (D. C.) 80 Fed. 376, 377, where the 
averments in the indictment were "that the Grand Forks National 
Bank on that day made to the ComptroUer of the Currency a report 
of the condition of the association at the close of business on the eight- 
eenth day of July one thousand eight hundred and ninety-four, ac- 
cording to a form theretofore prescribed by the ComptroUer. That 
the report was one which it was the duty of the association by law to 
make to the ComptroUer, being one of the five reports required by law 
to be made in each year by every such association. That the report 
was verified by the oath of the défendant, Booker, président of said 
association, and attested by the signatures of three of the directors," 
and that Booker made the false entries in that report. Nor was it 
presented or decided in United States v. Hughitt (D. C.) 45 Fed. 47, 
where the averment in the indictment was that the défendant "did 
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knowingly, wrongfully, and uniawfully make and cause to be made 
false entries in a report or statement of the First National Bank of 
Auburn, being a report of the condition of the First National Bank 
of Auburn at the close of business on the seventh day of December 
one thousand eight hundred and eighty-seven, made to the Comptroller 
of the Currency as required by law to be made to the Comptroller of 
the Currency." Indeed, I hâve been unable to discover any décision 
of any court to the effect that an indictment under section 5209 which 
does not contain an averment either that the false entry was made in 
some report, book, or statement of the banking association, or that 
it was made in a report to the Comptroller in accordance with the pro- 
visiohs of section 5311, which must necessarily hâve been a report of 
the association, was sufficient. This indictment contains neither. Evi- 
dence that the plaintif! in error made the false entry in a report of his 
own, or in a report of any other person or corporation than the First 
National Bank of Miami, would hâve established the allégations of 
the indictment as eflfectually as testimony that he inserted the false 
entry in a report of that bank. 

In Ledbetter v. United States, 170 U. S. 606, at page 610, 18 Sup. 
Ct. 774, at page 775, 42 L,. Ed. 1162, the Suprême Court said : 

"We hâve no disposition to qualify what bas already been frequently de- 
cided by this court, that where the crime Is statutory It must be charged 
with précision and certainty, and every Ingrédient of which it is composed 
must be clearly and accurately set forth, and that even In the cases of mis- 
demeanors the Indictment must be free from ail ambiguity, and leave no 
doubt In the minds of the accused and the court of the exact offense in- 
tended to be eharsed. United States v. Cook, 17 Wall. 168, 174, 21 L. Ed. 538; 
United States v. Crulkshank, 92 U. S. 542, 502, 23 L. Ed. 588 ; United States 
V. Carll. 105 U. S. 611, 26 L. Ed. 1135 ; United States v. Simmons, 96 U. S. 
:Ui(), 24 L. Ed. 819 ; United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 
L. Ed. 516 ; Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 542, 37 L. 
Ed. 419; Evans v. United States, 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 
830." 

A false entry in a report of the association was an indispensable 
élément of the offense in this case. A false entry in the report of an- 
other was not an offense under the act of Congress. There was ho 
averment that the entry was made in a report of the association, or 
that it was made in a report required under section 5211. Therefore 
it did not set forth "ail the éléments necessary to constitute the offense 
intended to be punished" (Evans v. United States, 153 U. S. 584, 587, 
14 Sup. Ct. 934, 936, 38 E. Ed. 830), nor was the crime "charged with 
précision and certainty and every ingrédient of which it is composed 
* * * clearly and accurately set forth" (Ledbetter v. United States, 
170 U. S. 606, 610, 18 Sup. Ct. 774, 42 L. Ed. 1162), and in my opin- 
ion the indictment was insufficient and the judgment below should be 
reversed (United States v, Britton, 107 U. S. 655, 662, 2 Sup. Ct. 512, 
27 L. Ed. 520). 
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PEJOPLE'S TOBACCO CO., Limited, v. AMERICAN TOBACCO CO. et al-t 

(Circuit Court of App«als, Flfth Circuit. May 3, 1909.) 

No. 1,830. 

Monopolies (S 28*)— Conspibact in Eestbaint or Inteestate Oommeecse— Ac- 
tion FOB Damages. 

A pétition to recover threefold damages for Injury to plaiiitiŒ's business 
In Interstate and forelgn commerce, under Anti-Trust Act July 2, 1890, c. 
647, § 7, 26 Stat. 210 (U. S. Comp. St. 1901, p. 3202), states a cause of ac- 
tion, where It allèges that plalntiff was a manufacturer of tobacco which 
It sold in Interstate and forelgn commerce, and facts showlng that de- 
fendants conspired to render Its business unprofltable and ruin and de- 
Btroy the same through competlng corporations, whlch they secretly con- 
trollèd, by entlcing away its workmen, by compelling It to pay more than 
the normal prlce for leaf tobacco, and to adopt unnecessary aud expensive 
means to sell its products, and. that such consplracy was carried out to 
the damage of plaintifif in a sum stàted ; such acts çonstltuting both a 
consplracy to restraln Interstate commerce and an attempt to monopoUze 
the same, in violation of sections 1 and 2 of the act. 

[Ed. Note. — For other cases, see Monopolies, Cent Dlg. § 18; Dec. Dlg. 
128.*] 

In Error to the Circuit Court of the United. States for the Eastern 
District of Louisiana. 

Omlttlng the several letters and other exhlbits referred to, the foUowlng aro 
ail the averments and statements of the plalntiff s pétition flled in the court 
below: 

"The pétition of the People's Tobacco Company, Limited, a corporation or- 
ganlzed under and created by the laws of the state of Louisiana, domlciled In 
the parlsh of Orléans, state of Louisiana, and a citizen of eaid state, in the 
Eastern district thereof, and a résident of said state, through J. Oury, its 
président, resp'ectfully represents: ■ 

"That the American Tobacco Company, a corporation organlzed under and 
created by the laws of the state of New Jersey, and a citizen of the state of 
New Jersey, the Craft Tobacco Company, Limited, a corporation organlzed 
under and created by the laws of the state of Louisiana, and a citizen of Louis- 
iana, domlciled and doing business iû the parlsh of Orléans, In sald state, and 
Augustus Craft, a citizen of the state of Louisiana, reslding in New Orléans, 
La., within the Eastern district of the state of Louisiana, are indebted unto 
your petltioner. In solido, in the sum of $234,999 for thls, to wit: 

"That your petltioner Was organlzed and created under the laws of the 
state of Loulslaiia on JUiie 20, 1899, by an act passed before Edward Dinkel- 
splel, a notary public for the parlsh of Orléans, La., for the purposes to be 
herelnafter set forth: 

"That on or about the 7th day of January, 1890, the American Tobacco Com- 
pany was organlzed and created under the laws oî the state of New Jersey. 

"That a corporation known as the American' Tobacco Company was organlz- 
ed and created for the purpose of taking over the control and controUing in- 
terest in certain corporations and flrms and absorblng the business of said con- 
cems ; said corporation belng formed with a capital stock of $25,000,000, being 
$10,000,000 of preferred stock and $15,000,000 of common stock, and said cor- 
poration taking over the business of the following coùcerns ànd distributlng 
its stock therefor as follows: 

Preferred. Common. Total. 

Allen & GInter t3,000,000 $4,500,000 J7,600,000 

W. Dukea' Sons & Go 3,000,000 4,500,000 7,500,000 

KInney Tobacco Co 2,000,000 3,000,000 6,000,000 

W. S. Klmball Co 1,000,000 1,500,000 2,600,000 

Otoodwln & Company 1,000,000 1,600,000 2,600,000 

*For other cases see same topic & i nums£b In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
t Rebearlng denled June 7, 1909. 
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"Your petitioner shows: That the articles of incorporation déclare the pur- 
pose of the Company to be to carry on its opérations in ail the other states and 
territories of the United States and in Great Britain and ail foreign countries. 

"That the sald charter was amended lu 1901, and by said amendment the 
American Tobacco Company was given the power to guarantee the secnrities 
of other corporations. That the first board of directors was composed of James 
B. Duke, B. N. Duke, George Arents, and George W. Watts, who hâve remain- 
ed thereon continuously, and William H. Butler, Charles G. Emery, Lewis Gin- 
ter, Francis S. Kinney, William S. Kimball, and John Pope. That each of said 
directors owned an interest and participated in managing one of the acquired 
concerns. That about 1891 and subsequently the American Tobacco Company 
began to enter into contracts, combinations, and conspiracies in unlawful re- 
straint of trade in leaf tobacco and manufactured tobaccb and cigarettes, op- 
pressing wlth ferocious compétition and unfair trade measures, forcing com- 
petitors to sell their manufactories, business, trade brands, and the controlling 
Interest in such rival corporations and good will, and using the names of said 
corporations for the purpose of organlzing more successfully against Its re- 
malnlng competitors, and thus fighting and destroying them. That said Ameri- 
can Tobacco Company as then organized, called in this pétition the old Ameri- 
can Tobacco Company, and the American Tobacco Company as now organized, 
•ïoncealed and conceal Its ownership and control of acquired companies and 
brands for the purpose of crippling exlstfng competitors. That the charges 
made against the American Tobacco Company In thls cause are also true of 
the Consolidated Tobacco Company, and the Continental Tobacco Company, 
inentloned hereinafter. 

"Tour petitioner shows that the Continental Tobacco Company was formed 
in December, 1898, wlth a capital of $75,000,000, which capital stock was in- 
creased on April 21, 1899, to $100,000,000. That the charter of said corpora- 
tion recited: 

" 'The objects for which this corporation Is formed are to cure leaf tobacco, 
and to buy, manufacture, and sell tobacco in any and ail its f orms, and to 
erect and otherwise acquire factories and buildings, establlsh, maintain, and 
operate factories, warehouses, agencles, and dépôts for the storing, prépara- 
tion, cure, and manufacture of its tobacco, and for its sale and distribution, 
and to transport or cause the same to be transported as an article of com- 
merce, and to do any and ail things Incidental to the business of trading and 
manufacturing aforesaid. 

*' 'This corporation shall hâve the power to conduct its business, or any por- 
tion of it, in ail other states and territories, colonies and dependencies of the 
United States, and in Great Britain and Canada, and ail other foreign coun- 
tries, to hâve one or more offices out of the state of New Jersey, and to hold, 
purchase, lease, mortgage, and convey real and Personal property out of the 
state of New Jersey as well as in said state. That said charter was amended 
on or about April 20, 1901, and by said amendment the corporation was given 
the further power to indorse or otherwise guarantee the principal or interest, 
or both, of and on any bonds, debentures, or promissory notes that may be 
made, issued, or uttered by any corporation in which sald Company bas a sub- 
stantial interest as stockholder, provided that authority for such indorsement 
or guaranty be flrst obtained from the board of directors by resolution having 
the favorable voté of at least two-thirds of the whole board. That James B. 
Duke and John B. Cobb were among the incorporators with James B. Duke as 
président' 

"That in June, 1901, in pursuance of the gênerai scheme and purposes here- 
tofore described to secure the retirement of compétition,' hinder and restrain 
foreign and Interstate commerce in tobacco and its products, exclude others 
therefrom, and acquire therein a monopoly, the directors, officers, and stock- 
holders of the American Tobacco Company, and the Continental Tobacco Com- 
pany, caused to be organized under the laws of New Jersey the Consolidated 
Tobacco Company, with a capital stock of $30,000,000, which capital was after- 
wards increasecj to $40,000,000. 

"The objects for which the said corporation was formed is shown by the 
eharter to be as follows: 
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*':'Td dry and cute leaf tobacco, to buy, manufacture, sell and otherwlse deal 
In tobacco and the produets of tobacco In any and ail forms. 

" "Jo construct or otherwise acqulre and hold, own, niaintaln and operate 
warebouses, factories, offices and other buildings, structures, and aljpUances 
for the drying, curlng, storing, manufacture, sale and distribution of tobacco 
and lt9 :productSi To purchase or otherwise acquire and , hold, sell, assign, 
tranafer, mortgage, pledge or otherwlse dispose of the shareS; of capital stock 
of, or any bonds, securlty or other évidences of ludebtedness <;reated by any 
otter corporation of thls or any other state or governnient, ^nd to issue its 
own obligations In payment or In exchajige therefor, or for any purpose of its 
Incorporation, and to secure such obligations by pledge or mortgage undeï 
deed pf trust or otherwlse. of the shares of capital stock or bonds, securities 
or other évidences of indebtedness so aç^ulred, pr of any other property of the 
corporation, ; i , 

'^'ïq guarantee, dlvidenda on any,shai;es of the capital stjock of ,any eor^ 
poratlon iii which this.f^orpOTation bas any interest as stockholder, and to 
indojr^e or otherwise guarantèe the principal and interest, or either, of any 
bonds, securities or other, évidences of indebtedness created By any corpora- 
tion in; Tvhiçh thls cpi^oratlon has such an Interest, provlded that authoritj 
for any such indorsement or guarantee be flrst given by .^'ësolutiôri adopted 
by, at ieast two-thirds, of ttie.whole board of directors of thls corporation. ' 

" To carry on any business opération àeèmed by the corporation to be nec- 
essàjfy or advisable In çojinectlon wlth any of the objects of its incorporation 
or In ïurtherance of any thereof , or tending to Increase thç value of its prop- 
erty.' * * •' . 

"The said consoUdated Tobacco Company was given byïts charter the right 
to do business in ail states and terrltories of the United iStateé and In foreign 
countrles. The stock was subscrlbed by few individuals çlosely assoclated wlth 
the management of the old Company. James B. Duke was at ail times prési- 
dent, Thomas F. Ryan, Jolm B. Cobb, and C, C. Dula were vice présidents, and 
the board of directors was composed of directors of the old company. 

"Tour petitlonér further shows that on or about Sèptember 9, 1904, the man- 
agement of thé said A-mèrican Tobacco Company, the Consolidated Tobacco 
Company, and the Continental Tobacco Company formed an agreement by 
which they were to take, over the Interest and business of each of the said 
named : comp^nles, and at the same time take over thelr controlllng Interests 
in ail subsidiary corporations, the wholé to be contained in and owned by a 
corporation known as the American Tobacco Company, one oit the défendants 
in thls <;asp, ail of whiCh' \vlll inore fully and at large appear by référence to 
a copy di said agreement annexed to thls pétition and made part hereof, mark- 
ed 'Exhlbit À.' ,, : , ,,■,'' •"'], '"''./' 

"That said American Tloljàçiio Company was formed Ihto a corporation ^ 
October, 15X»4, wlth Jàriies'B. I>,uke as président, aad John B. Cobb, C. C. Dula, 
William R. Harrls, and Perclval S. Hlll, vice présidents. That ail the property 
of thé m^rged companles beçamë thé property of the American Tobacco Com- 
pany noyroperating branches Under its owh name andin the name of différent 
corjporatiCfhà oWned and coiil^ôlled by It in RIchmond, Va., ï»Jéwport News, Va., 
New Ortëahs; La., New Yoi^K My, Louls^ille, Ky., and other cities. That said 
American Tobacco Corapanjr, actihg 'in Its own name, oWiis aiid controls â 
great nninber of incorporate institutions ànd dictâtes. the élection of tfaelt 
dlrectç?^.,, That défendant. ând ail subsldlary corporatloûs al'ë engaged In In- 
terstate ând fôrelgn cbmrûéreè. ' 

"Now your petltioner shows that your petitlonér was organized as àforesaid 
for'the Rttrppse of cairying pin a içeiiëral cigar, cigarette, and tobacco business. 
Includihé, imanufacturlng,' btaylrig, sélllng, and exportirig tobacco to foreigri 
couhfcrjes; aiid carrying ori of said' business thfoughout the world, and slncelti? 
orgahli^tloii :has carrled on an extéàSlve Interstate and foreign business, sell- 
Ihg ît)9 pi'ôâticté In New York, Texas, Illinois, New Mexico, Arizona, and In the 
ÉépùW16"éf 'Mexico. ■ ,,, . ■," ' ■ , ' "' ''' 

"ïoW'f)étitI6tier furthéf'yiib^svs: That among Its stockholdëtë' Wiâs Augiistus 
Craft, who owned 50 shares of the capital stock In your petïtibner, and was 
a director of your pfetltloner,' and who afterwards acqUlred one fehftl-ë of stock 
from one Grabenheimer, thus becoming the owner of 51 shares, 6t a cOntrolï- 
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ing interest in your petltioner. That on or about June 9, 1900, said CraS'^ sold 
to J. Oury 25 shares of the capital stock of the People's Tobacco Company, 
Limited, as your petltioner was loslng money In getting its enterpi-ise undeï 
way, and on or about the 2l8t day of November, 1902, said Craft having famil- 
iarized hiruself with your petitloner's business, sold to J. Oury, président of 
your petltioner, hls remainmg 26 shares. That shortly after the said Craft 
had parted with his Interest In your petltioner' s business, conspirlng with and 
aetlng under the advice and controlling management of the Consolidated To- 
bacco Company, the Continental Tobacco Company, and the old American To- 
bacco Company, before the consolidation of the said three companies, and for 
the pnrpose of defeatlng your petitloner's business, and In the Interest of the 
said companies, whlch were Consolidated for the purpose of restralning trade 
and cutting ofC comi)etltion by every unlawful means and at the suggestion of 
the said companies and of Caleb C. Dula, who with Percival S. HIU were the 
principal agents of the said companies for the purpose of destroying rival 
eoncerns, organlzed the Craft Tobacco Company, Lmiited, whlch corporation 
was created on or about the 14th day of May, 1903, under the laws of the 
State of Louislana by notarial act before Félix J. Dreyfus, notary public. That 
the business was to become a golng concern when 50 shares were subscTibed. 
That said Craft subscrlbed for 42 shares of stocli; Everett G. Lawrence, 2 
shares; Louis P. Race, 2 shares; Pearl Wight, 1 share; J. Watts Kearney, 1 
share; J. A. Blaffer, 1 share; and Luther Sextln, 1 share. That on May 15, 
1903, said Craft wrote to Caleb O. Dula that he held $10,000 of the stocli and 
that the whole $50,000 was paid in and In banls. 

"Now your petltioner allèges and charges: That the $50,000 or three- 
fourths thereof was fnrnlshed by the Continental Tobacco Company, the 
Consolidated Tobacco Company, and the old American Tobacco Company, or 
one of them. Your petltioner shows that the stocliholders of said Craft To- 
bacco Company, Limited, and the dlrectors, except said Craft, were mère 
flgureheads, or persons Interposed to deceive the public as to the real owner- 
shlp of said corporation. That It was provlded in thfe charter of said corpora- 
tion that the dlrectors could be removed at any tlme by the stoekholders at 
a meeting called by a majority of said stoekholders. 

"Your petltioner further shows that the stock In said corporation after the 
slgnlng of said corporation and the payment of the sums of money subscrlbed 
thereto was held in the following proportions: Augustus Craft, 25 per cent. ; 
the Consolidated Tobacco Company, the old American Tobacco Company, and 
the Continental, or one or two of thèse companies, ownlng the remaiulng 75 
per cent., but that it Is Impossible to say exactly how thls stock was held, as 
the offlcers of the American Tobacco Company, the successor of the foregoing 
three companies, deny under oath knowlng how the said stock was and is 
held, but admit that it was controUed by the American Tobacco Company and 
the composiug companies. 

"Now your petltioner shows that after the flrst three years of its création, 
through industry and sklllful management and extenslve advertisiug, it built 
up a large business notwithstanding the expenses incidental to starting such 
business, and after certain losses succeeded in maklng in the year endlng June 
15, 1902, the sum of $19,497.36. 

"ïhat In the next year, endlng June 15, 1903, owing to your petltioner hav- 
ing established a trade, particularly that part of the laboring class belonglng 
to unions, as your petltioner employed none but union men and catered to that 
particular class, your petitloner's net profits for the said year increased to the 
sum of $40,282.8.3. That it was then that the Consolidated Tobacco Company, 
the Continental Tobacco Company, and the old American Tobacco Company, 
or one or two of them, consplred as aforesald with said Augustus Craft for 
destroying said petitioner's business, and created the said Craft Tobacco Com- 
pany, Limited. That said companies, or one or two of them, and the said 
Craft undertook the formation of the said Craft Tobacco Company, Limited, 
to take away your petitloner's hands, and on or about May 6, 1903, said Craft 
conimunicated with petitloner's foreman, tobacco cutter, and engineer, and on 
May 21, 1903, notified Percival S. HUl, In charge of said companies, that he 
had the head engineer and foreman of the People's Tobacco Company with 
him and expected to draw his labor supply from the People's. That said com- 
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pany has atso attemptèd and undertoob tti cause strikes at sald tîme among 
your petitioner's employés. That sald Craft, tlirougli the brlbery of the labor 
agent, by glving Mm a commission upon machinery, undertook to deceive the 
labor unions of New Orléans into the belief that he was in no wlse connected 
vvith said companies now Consolidated with the American Tobacco Company; 
the said labor unions a:t said time havlng already ref used to bave anything 
to do with said companies as being monopolies or trusts in restraint of trade. 
That at said tIme your petltloner was the only tobaceo company in New Or- 
léans which had the union trade and the union label, and the said three above- 
mentioned companies, to wit, the old American Tobacco Company, the Con- 
tinental Tobacco Company, and the Consolidated Tobacco Company, were for- 
bidden the use of the union label. 

"îoilr petltloner shows that it was understood between the American To- 
bacco Company and the said Augustus Craft that said Craft was not to inter- 
fère with the Loulslana Tobacco Company and the Irby Tobacco Company, but 
was to confine his business tosecu ring your petitioner's customers. 

"Your petltloner further shows: That, as soon as the said Craft Tobacco 
Company had secured the union label and union labor as aforesaid In 1903, the 
American Tobacco Company, the Continental Tobacco Company, and the Con- 
solidated Tobacco Company, or one or two of them, began to arrange, and dld 
arrange, through their varions subsidiary corporations, particularly the Craft 
Tobacco Company, Limited, for giving rebates to customers by glving a pack- 
age of cigarettes for the retum of 20 covers. That, the said acts of sald com- 
panies havlng been forbldden by governmental officiais, they put in prize cou- 
pons in the cigarettes sold by the said Craft Tobaceo Company, Limited, thua 
holding out a further inducement to your petitioner's customers to buy tobaceo 
from them through the Craft Tobacco Company, Limited, and after ail of 
said acts and other acts hereinaf ter mentioned on the part of said company, 
and by reason thereof, your petitioner's business fell off frbm $40,282.83, net 
profit from July 3, 1902, to Juhe 1, 1903, to $20,563.40, from June 1, 1903, to 
June 1, 1904 ; and to $13,034.91 from June 1, 1904, to June 1, 1905 ; and to 
$8,017.59 from June 1, 1905, to June 1, 19^.6. That on or aboût December 14, 
1904, the American Tobacco Company, through Nathaniel Dorth and others, 
consplred to destroy and did destroy In same manner your petitioner's black 
leaf business. 

"Your petltloner shows: That In June, 1905, your petltloner, realizlng that 
its business was beIng driven out by the Craft Tobacco Company, Limited, par- 
ticularly, and by the Louislana Tobacco Company and the Irby Tobacco Com- 
pany, both of said corporations belng controlled and owned by défendant Amer- 
ican Tobacco Company and its comprising companies, but at that time know- 
ing of no conspiracy of collusion between the said Craft Tobacco Company, 
Limited, the Continental Tobacco Company, the Consolidated Tobacco Company, 
and the old and new American Tobacco Companies, began issulng, in self-de- 
fense, one-quarter cent coupons In its tobaceo packages and half-cent coupons in 
its cigarettes in June, 1905. That in order to compete with said companies from 
June, ra05, to December, 1907, yoiir petltloner spent on said coupons the sum 
of $61,074.00, but that through the use of said coupons, and because of the 
advocacy of high lleenso by Augustas Craft in the city council, of which he 
was a member, the business of the Craft Tobacco Company, Limited, began to 
fall off, and, Its usefulness to said American Tobacco Company belng at an 
end, your petltloner is informed and believes and charges that the American 
Tobacco Company, made défendant in this case, in the latter part of the year 
of 1907, sold its stock back to Augustus Craft. 

"Your petltloner shows: That its expenses for sale, and outside of the cost 
of manufacturlng, amounted during the fiscal year from July, 1902, to July, 
1903, to $9,617.18. That sald expenses from June 1, 1903, to June 1, 1904, 
amounted to $7,012:15. That its expenses from June 1, 1904, to June 1, 1905, 
amounted to $9,948.31. That^lts expenses from June 1, 1905, to June 1, 1906, 
amounted to $22,451.90. That Its expenses from June 1, 1906, to June 1, 1907, 
amounted to $24,751.34. That thèse expenses do not include the expenses of 
manufacture, among which Is included the cost of coupons, already stated. 

"Your petltloner shows that the management of the Craft Tobacco Company, 
Limited, was left by the corporation or corporations owning a controlling Inr 
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terest therein to Oaleb C. Dula and Percival S. Hill for the better carrying 
into effect their illégal opérations, schemes, and combinations against the In- 
terstate commerce, and that the acts of said Hill and said Dula were the 
aets of the corporation. 

"Your petitioner further allèges that, where it Is charged in this pétition 
that said P. S. Hill or 0. C. Dula did or performed any aet, it is meant and 
charged that the said Percival S. Hill and Caleb C. Dula, acting for and In 
behalf of the Continental Tobacco Company, the Consolidated Tobacco Com- 
pany, or the old Aineriean Tobacco Company, or after the nionth of October, 
1904, were acting in behalf of the interest of the American Tobacco Company 
made défendant in this case. 

"Your petitioner shows: That the Continental Tobacco Company in 19€:î 
secretly bought ont the Pinkerton Tobacco Company at Zanesville, Ohlo, a 
by secret correspondence, letters being addressed by John W. Pinkerton, tlu^ 
manager of the Pinkerton Tobacco Company, and its président, to the Ameri- 
can Tobacco Company under the assumed name of J. P. Williams, Madison 
Square, New York. That, in order better to earry ont their purposes, often here- 
in described, certain companies belonging to the Continental Tobacco Company, 
the Consolidated Tobacco Company, and the old and new American Tobacco 
Company, among others, the American Snuffi Company, the American Oigar 
Company, R. J. Reynolds Tobacco Company, R. A. Patterson Tobacco Company, 
Standard Snuff Company, Pinkerton Tobacco Company, F. R. Penn Tobacco 
Company, NIght & Day Tobacco Company, Wells Whithead Tobacco Company, 
Nall & Williams Tobacco Company, and others, were made to maintain sep- 
arate purchasing and sales departments with agents to purchase and solicit 
trade for them in many différent states, and througb them the said companies 
buy supplies of leaf tobacco and sell and distribute their products as a part 
of Interstate trade and commerce, and that ail said companies, either directly 
or indirectly, report to the American Tobacco Company, which, under agree- 
ments and a gênerai plan of opération chiefly through P. S. Hill and C. C. 
Dula, décide how and where said companies may operate and fix priées stifling 
interstate compétition. 

"Your petitioner further shows: That through the said R. J. Reynolds 
Tobacco Company, the American Tobacco Company, and its composing com- 
panies, particularly the Consolidated Tobacco Company and the Continental 
Tobacco Company, hâve acquired the majorlty of the capital stock of the Liip- 
fert Scales Company, preserving its authorlzation and corporate name, but 
in combination and agreement refrain from competing with said conifiany, re- 
strainlng interstate commerce, and intendlng to monopolize same. That said 
R. J. Reynolds Tobacco Company holds the majorlty of capital stock of the 
Andrews & Forbes Company and of the Amsterdam Supply Company, and oth- 
er companies for the same purpose. 

"Your petitioner further shows: That in February, 1903, the Continental 
Tobacco Company secretly acquired the control of Nall & Williams Tobacco 
Company, a Kentucky corporation long engaged in Louisville, Ky., succesSfully 
In interstate commerce and in leaf manufactured tobacco, drylng tobacco leaf 
In différent states, and selling, shipping, and distributing the products manu- 
factured therefrom throughout the United States and abroad in compétition 
with said company and the American Tobacco Company. That the owners and 
persons interested agreed with the American Tobacco Company not to engage 
in trade and commerce in tobacco or its products. That the separate organlza- 
tion of the acquired company has been preserved, but that the directors hâve 
at ail tlmes since been selected by the Continental Tobacco Company and the 
American Tobacco Company, and its business has been conducted under an 
agreement with them not to compete in the purchase of leaf tobacco or in the 
sale or distribution of Its product and in combination with them and without 
compétition for the purpose and with the effect of restrainlng interstate com- 
merce and forelgn trade and creatlng a monopoly therein. Said Nall & Wil- 
liams Company hâve concealed and denied, and is now concealing and denying, 
Its association with the American Tobacco Company, and has been used by the 
American Tobacco Company and the Continental Tobacco Company from May, 
1903, to the latter part of May, 1907, as agent of supply to destroy compétition. 
That said company during said time furnished to the Craft Tobacco Company 
170 F.— 26 
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certain brands of tobacco at a low rate, lower than sald tobacco could be bouglit 
elsewhere, for the purpose of destroylng your petitioner's business, whicli not 
oaly extended to Louisiana, but to ail of the adjoining states and f oreign coun- 
tries, ail of whleh wlU more fully appear by référence to copy of an estract of a 
letter of Augustus Craft to C. C. Dula, dated May 6, 1903, and the extract of 
a letter from Augustus Craft to Percival S. HIU, dated August 21, 1903, to 
be hereafter annexed to this pétition, an;, made part hereof for greater cer- 
tainty. 

"Your petltloner ; jws that the tobacco fumished to the Craft Tobacco 
Company was fumished by the présent American Tobacco Company and Con- 
tinental Tobacco Company and the Consolidated Tobacco Company, from the 
Nall & Williams Tobacco Company, their agents as aforesaid at Loulsville, 
Ky., and from other states, at a cheaper rate than your petitioner, who Is also 
engaged in Interstate commerce, could buy on the market, said diseriminating 
rate being made for tlie purpose of injurlng your petitioner, who was also en- 
gaged in Interstate commerce, ail of which will more fully and at large ap- 
pear by référence to a copy of a letter dated August 10, 1903* wrltten by P. 
S. Hill, vice président of the American Tobacco Company and managing dl- 
rector of said company ahd of the Consolidated Tobacco Company and the 
Continental, Tobacco Company, to be hereafter annexed to this pétition, sald 
letter being written to Augustus Craft. 

"Your petitioner shows: That defendant's schemes and purposes were con- 
ducted in secrecy, and even the correspondence between the sald Augustus 
Craft and C. C. Dula and P. S. Hill, In their capaclties as vice président and 
managers aforesaid, being conducted under an assumed name, the said Craft 
in lOîS golng under the name of Mrs. B. G. Craft, and afterwards of Mrs. 
Elvira (Justine, and the said P. S. Hill assuming the name and address of 
Helen v. Simmonds, at 305 Dolphin street, Baltimore, Md., and said Dula as- 
suming the name and address of D. C. Williams, Madison Square Station, New 
York, ail of which will more fùily and at large appear by référence to sub- 
stantial copies of extracts of said letters dated June 8, 1903, September 2, 18, 
and 23, l'903, from Augustus Craft to P. S. HUl, as agent. of said companies, 
and a lettw of C, C. Dula to Augustus Craft of May 14, 1903, ând a letter of 
P. S. Hill, as agent of tbe American Tob^icco Company to Augustus Craft, 
dated November j7, 1904, to be hereafter annexed to this pétition for greater 
certainty., , . ' ' ' . ''!' 

"That, the old American Tobacco Compatiy, the Continental Tobacco Com- 
pany, and, the Consolidated Tobacco Company, or one or two of them, on or 
about June 8, 1903, consplred to procure thé same kiud of Cigarette paper as 
was used by your petitioner, Instead of RJzlàx, the better to prevent buyers 
from Connecting sald Craft Comjiany wlth said company, ail of which will 
more fully and at large àpiiear from copies of extracts from letters written by 
Augustus Graft to Percival , S. Hill, June 8, 1903, and July 24, 1903. That, when 
RizJax , paper was used, sàld Craft and said Dula, on or about May 16, 1903, 
and bef QT© sàid date, gave opt to the public that any one coùld buy sald paper 
on the Wfirket at a reasona,ble price, ail of which will more fully and at large 
appear by référence to a letter of Augustus Oraft to C. C. Dula, dated May 
16, 1903, to be hereafter aniiexed to this pétition for greater certainty. 

"That tbe purchase of tobacco by, Augustus Craft for the Craft Tobacco 
Compaijy, Limited, on or abovit the 7th of November, 1904, and the latter 
periods, was partially carrlfed on through a broker to prevent the public from 
gaining knowledge of true ownershlp or control of the Craft Tobacco Company. 
Tliat in ^uly, 1903, Percival S- JïiH, lu hls capacity of vice président and man- 
aging directôr and agent In shipplng tobacco to the Craft Tobacco Company 
and çthèr articles, was requèsted to destroy the marks cOntalnéd tbereon for 
the same purpose, ail of whicji will more fully and at large appear by référ- 
ence to copies qf lettets written by Augustus Craft to PerciVâl S. Hill, dated 
July 18 and 24, 1903, tb bé hereafter annexed for greater certàlhty. 

"YoijriPptitloner shows: 'That at said tlmè, in order to conceal Its objects 
from tljç; public, to wit, tiie' destruction of jpetitlbner'g'dppestic and Interstate 
bu8in,ess, it was planned" to hâve the Irby Tobacco Company, à well-known 
braiich çtf tbe American Tobacco Company, to prétend to bé opposed to the 
Craft Tobacco Company, Limited. 
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"That your pefitioner used union labor exclusively, In Itis fàctory and store, 
and, as already stated, the unions had long slnce refused to buy goods that 
did not contain the union label and to buy of the corporations which now com- 
pose the American Tobacco Company, and that one of the principal objects of 
the Craft Tobacco Company, by défendant and the eompanies which composed 
it, was to fight your petitioner by securing said trade, the objeet being partic- 
ularly the destruction of a large business which your petitioner had built up 
in Louisiana and adjoining states and in forelga countries, àll of which will 
more fully and at large appear by référence to letters of Augustus Craft to 
P. S. Hill, aeting as agent aforesaid, dated June 20, 1903, July 17, 1903, July 
24, 1903,'August 21, 1903, Septeinber 23, 1903, copies of extracts of which to 
be hereafter annexed for greater certalnty. 

"Your petitioner shows thttt under the management of the said Hill and 
said Dula, consplring with said Craft, the Louisiana Tobacco Company, Limit- 
ed, owned by défendant ahd formerly one or more of the eompanies eomposing 
défendant, and the W. K. Irby Tobacco Company; a branch of the American 
Tobacco Company, owned by défendant and formerly by the Continental To- 
bacco Company, were kept in ignorance of the purposes or management of the 
American Tobacco Company, or at least It was so pretended to said Craft, 
ail of which will more fully and at large appear by référence to- copy of ex- 
tracts from letters of Augnstus Craft to Pereival S. Hill, dated May 21, 1903, 
and AUgust 21, 1903, and extraet from a letter of Pereival S. Hill to Augustus 
Craft, dated July 23, 1903, to be hereafter annexed to this pétition and madt 
part hereof for greater certainty. 

"Your petitioner further shows that durlng the year 1903, up to January 1, 
190Y, and ail during the périod in wWch the controUing interest of the Craft 
Tobacco Company, Limited, was held by défendant and eomposing eompanies, 
or one or two of them, your petitioner's goods were discriminated agalnst in 
its Louisiana business as well as in its Interstate and foreign commerce. Your 
petitioner allèges and charges: That Augxist Glaudot and H. Guenard were 
paid by said Company, through one Waclcerbarth, up to the year 1901, and 
through agents unknown to your petitioner after said date, not to advertise or 
expose for sale your petitioner's goods ; the said Glaudot receivlng his rent 
f ree for that considération. That A. A. Merrieli and one Keith and other ped- 
dlers received a bonus from the Continental Tobacco Company not to sell peti- 
tioner's goods. 

"Your petitioner further shows: That the Louisiana Tobacco Company and 
the Irby Tobacco Company and other agents of défendant and Its eomposing 
eompanies were ail employed for the same purpose. That the objeet of the 
défendant and the eomposing eompanies was to drive out your petitioner as 
a competitor for Us local, interstate, and foreign business, and the American 
Tobacco Company, and the Consolidated Tobacco Company, the Continental 
Tobacco Company, and the old American Tobacco Comp^any, or one or two of 
them, fumished the expenses for this purpose and contributed at least a part 
of the expenses for this purpose, and paid subsidies on the output of the Craft 
Tobacco Cornpany, Limited, ail of wlîich will more fully and at large appear 
by référence to letters and extracts from letters from Augustus Craft to P. S. 
Hill, in his capacity as agent as aforesaid, dated August 21, 1903, September 
5 aiid SeptMnber 23, 1903, and October 6, 1903, to be hereafter annexed to this 
pétition for greater certalnty. 

"Your petitioner shows that, through ail of said acts of the said American 
Tobacco Company and its eomposing eompanies, your petitioner's net profits 
were redueed in the sum of $78,333, and your petitioner bas been damaged and 
Injured through the said unlawful, illégal, and malicious acts of défendant in 
said sum, and that under the act of Congress of July 2, 1890, Icnown as the 
'Sherman act,' your petitioner is entitled to recover threefold damages and the 
costs of suit, Including a reasonable attorney's fee. 

"Your petitioner further shows that ail of the illégal acts aforesaid of the 
American Tobacco Company and the eomposing eompanies were unknown to 
your petitioner, and ail of the acts of said Augustus Craft and the Craft To- 
bacco Company^ Limited, were unknown to your petitioner, until the lOth day 
of Decemberv 1907, or some days after said date, when said acts were brought 
tOi llght In a suit of the United States agalnst the American Tobacco Company 
and others, now pending in the Circuit Court of the United States for the 
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Southem District of New Yorlc, and ttiat, until sald exposure was made In 
said Utigàtlon, your petitloner was in ignorance of proof against said défend- 
ant and unable to protect ite riglits. Your petitloner stiows that its sales fell 
off as àfOresaid from tlie organizatlon of the Oraft Company, Limited, on the 
14tli day of May, 1903, up to the tlme that your petitloner began to use the 
coupons and to Incur the extra heavy expense thereof, amounting as aforesald 
to $61,000, ail of w'hlch expense for coupons will more fully àppear by référ- 
ence to an Itemized statement annexed to this pétition and marlced 'Exhibit 
B.' <■ ' ■ 

"Your petltioBer shows that the American Tobacco Company Is represented 
in the state of rx)uislana and is found in said state, and that W. R. Irby is 
duly appointed the agent of sald company. 

•'Wheiiefoipe your petitloner prays that the American Tobacco Company, the 
Craft Tobacco Company, Limited, and Augustus Craft be cited to answer thls 
pétition, and, after ail due and légal proceedings had, that said American 
Tobacco Company, the Craft Tobacco Company, Limited, and Augustus Craft, 
be ordered, adjudged, and decreed to pay your petitloner the suw of $234,999. 
belng threef old the amount of ;damages incurred by your petitloner and suf- 
f ered by' hlm through the acts of défendant, and for a reasonable attorney's 
fee, and for costs and ail gênerai relief." 

Exceptions havlnig been sustained to this pétition, the plalntift flled the fol- 
lowing supplémëntal and amended pétition (the exhibits are omitted hère): 

"The suppl€*nental and amended pétition of the People's Tobacco Company, 
Limited, flled in this case with leave of court flrst had and obtained, re- 
speetf tilly*represents : 

"That "yôur petitloner réitérâtes and reaffirms the allégations contained in 
its original pétition, and further représenta: 

"That the American Tobacco Company and t^ie Craft Tobacco Company, 
Limited, and Augustus Craft are indebted unto your petitloner in the sum of 
$168,926:85 in solide, as damages, which damages, under the act of Congress 
known as the *Sherman act,' shouid be Increased threefold. 

"Your petitloner further shows that your petitloner, having enjoyed the 
large business set ont in petitïoner's original pétition, in the independent trade 
in New Orléans, in the year 1903, had amassed and bullt np a trade that netted 
your petitloner, in its business yèar from June 15, 1902, uutil June 15, 1903, 
the sum of $40,282.43. 

"That m the succeëding fiscal year ending June 1, 1904, through the illégal 
acts of défendants, your petitloner lest the sum of $19,719.43. That of this 
sum $10,495 ' was càused by the Increase in the priée of tobacco by the défend- 
ants in the folloWing manner,to wit: 

"That the said American Tobacco Company (and the old American Tobacco 
Company and Consolidated Tobacco Coinpany before the formation of the 
American TobalCco Company) were practically under the same control and man- 
agement and Consplrlng together agalnst ail independent eompanies, and par- 
ticularly your petitloner. ' ; : -, i 

"That said last-named eompanies. In 1903, and thereàfter, secretly controUed 
indivlduàls, flrms, and corporations, carrying on thelr conspiracy agalnst In- 
terstate and forelgh commerce under the names of such indivlduàls, flrms, and 
corporations. That among such flrms controUed by sald Consolidated, Con- 
tinental, and old American Tobacco Companies, and afterwards, in October. 
1904, by thé American Tobacco Company, wàs the Nall & Williams Company 
bf Loulsvllle, and B. J. O'Brieri & Company, also of Louisville, Ky. 

"That yodr petitloner purchased' mbst of its tobacco In Louisville through 
the Louisville Tobacco Warehbuse Companies, and also purchased some to- 
bacco in Cincinnati through' the Cincinnati Tobacco Warehouse Companies. 
That said piitehàsês wete commionly and ' usually made by the Independent 
companies in the tobacco business at auctioniot on the 'breaks,' as it is com- 
monly called. ' 

"Now yoUr petitloner shows that at said sales your petitïoner's brokers 
were madô'to, pay hlgh prieeS for its tobacco by défendants, after the forma- 
tion pf the Oraft Tobacco Company, Limited, to carry otit the object of de- 
stroylngyoilr petitïoner's business, and every facUity was glven the Craft 
Tobacco Company, Limited, to.buy at a low<* rate and to sell at a lower rate 
than petitloner by means of discounts, rebates; and larger packages. 
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"ïhat on May 6, 1903, In furtherance of said schemes, Craft wrote to C. C. 
Dula, in his eapaclty set forth In the original pétition, that he had stopped in 
Louisville and secured tbe Nall & Williams account. That on Noveniber 7, 
1904, Pereival S. Ilill, in his eapaclty set forth in the original pétition, wrote 
Craft shovving hlm liow to secure tobacco, and that, for the purpose of de- 
ceiving petitioner, said Craft was instructed to buy from independent brokers, 
and on or about June 16, 1903, did buy from J. B. Spurgin & Co., who were act- 
ing as brokers for your petitioner. 

"And by such means the old American Tobacco Company, the Continental 
Tobacco Company, and the Consolidated Tobacco Company, and the American 
Tobacco Company, or one or two of them, damaged your petitioner by bidding 
high priées on tobacco and eausing your petitioner to buy at an increased rate. 

"ïhat in petitloner's fiscal year ending June 1, 1905, your petitioner lost 
the sum of $26,347.92. That of thèse losses $10,654.55 were due to the increas- 
ed priées from the same causes. 

"That in the fiscal year ending June 1, 1906, your i)etitioner lost the sum 
of $32,265.24, and of this sum $12,778.58 was due to the increased priées caused 
your petitioner by the défendants in the same manner. 

"That in the fiscal year ending June 1, 1907, your petitioner lost the sum of 
$14.514.85 through the same causes, making a total of $62,957.85, through in- 
creased priées forced upon your petitioner by défendants. 

"Petitioner further shows that it lost in profits of its trade: 

In the year ending June 1, 1904, the sum of $ 9,224 43 

In the year ending .lune 1, 1905, the sum of 15,683 35 

In the year ending June 1, 1905, the sum of 19,486 66 

Making a total loss of the sum of f 44,394 44 

— caused your petitioner by the organization of the Craft Company, Limited, 
as stated in your petitloner's original pétition, by the taklug away of your 
petitloner's trade through rebates in the form of return eovers, selling larger 
packages of tobacco, and unfalrly soliciting your petitloner's trade, ail of which 
will more fuUy appear by référence to an Itemized statement of ail of your 
petitloner's expenses, annexed to this supplemental and ameuded pétition, and 
ail of your petitloner's productions, includlng tobacco, snufC, and cigarettes, 
from January 1, 1900, to June 15, 1900 ; from June 15, 1900, to July 1, 1901 ; 
from July 1, 1901, to June 15, 1902 ; from June 15, 1902, to June 1, 1903 ; from 
June 1, 1903, to June 1, 1904 ; from June 1, 1904, to June 1, 1905 ; from June 
1, 1905, to June 1, 1906 ; from June 1, 1906, to June 1. 1907— îumexed to and 
made part of this pétition for greater certainty, marked 'Exhibit E.' 

"Tour petitioner further shows that the damages caused to your petitioner, 
by interférence with your petitloner's workmen, amount to the sum of $500. 

"Your petitioner further shows that in June, 1905, your petitioner was forc- 
ed, by the Craft Tobacco Company, who began underselling your petitioner 
by putting in coupons, to put in coupons in the cigarette pack worth one-half 
cent each, and coupons in tobacco packages worth one-quarter cent eaeh, re- 
deemable In cash by any one presenting same. 

"That your petitioner was doing a large and extensive trade without thèse 
coupons, until the Craft Tobacco Company, Limited, began to take away from 
petitloner's business as aforesaid, and was forced, in June, 1905, and after- 
wards, to spend the sum of $61,074.60, ail of which wlU more fuUy and at 
large appear by référence to an itemized statement annexed to petitloner's 
eriginal pétition, marked 'Exhibit B.' 

"That your petitioner is entitled to recover from défendants the said sum 
of $61,074.60. 

"Now your petitioner shows: That your petitioner was organized, as stated 
In its original pétition, for the purpose of c^rrylng on a gênerai fcigar, cigarette, 
and tobacco business, includlng manufacturing, buying, selling, and exportlng 
tobacco to forelgn countries and throughout the différent states of the United 
States, and since its organization bas carried on an extensive Interstate and 
foreign business, selling its products in New York, Ohio, Illinois, Texas, New 
Mexico, and in the Repu bile of Mexico, and many other places. 

"That the défendants hâve been engaged In Interstate commerce and In com- 
merce with foreign countries. That ail the losses of your petitioner herein 
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above set fOrth hâve been caused-by amd^ werethe result of consplracy.between 
the said Amertèan Tobacco Company ■amdtbôcoinpoiientcoinpanies above nam- 
ed, AugWStuS Oraft, and the Craft TobaCco Company, Limited, for fche purpose 
of Injurlng yoitr petltioner in his said business,: and In violation of tte laws of 
thé United States, and particularly -of the act of Cîongress approved July 2, 
1890, and knoiMï as tàe 'Sherman act.' : 

"Wherefore your pelitloner prays that the défendants, the American To- 
bacco Company and the Craft Tobacco Company, Limited, and Augustus Craft, 
be cited to appear. and amweivthls petitlon(er), and after ail due and légal 
proceedingS'had,''tliere be Judgment'ilnl favot of your petitioner, and against 
the défendants, in the full sùm of $168;S)26,85, and that the sald sum should be 
trebled In aecordanoe wltb the saldaçtîof Congress, and the said treble dam- 
ages should bé allowed ybur petitlcaiet! as against the said défendants, and 
eaeh of thém'; and petltioner prays for, reasonable attomeys fées, and for 
costs, and for such further and gênerai relief as the court may deem just and 
équitable."' i .; *;;•:. 

The defMidants excepted to the snpplemràital and amended pétition on the 
followlng ground: ' 

"That sald pétition fails to djsclose a cause or right of action." 

Thè court sustained the exception, "and decreed that the said exceptions be 
malntalned, and that the plalntiff's suit be, and the same Is hereby, dismissed 

at itS costs." ■'•.■■.■■■■■' iii ;>:■!. 

The plalntlff brought the case to this court by writ of error. The judgment 
sustalnlng the exception afid dlsmlsSing the pétition (wlth 20 spéclflcations) is 
assigned as errpr. ',,'.".__, \' 

Edwiti..T, Merrick and Ralph J,., Sçhwarz, for plaintiff in error. 

George Penegre, Joseph Paxton Blair, and Victor Leovy ( Junius 
Parker, of counsel), for défendant in error American Tobacco Co. 

William S. Parkerson and Bernard Bruenn, for défendants in error 
Çraft Tobacco Co. and Augustus Craft. 

Before PARDEE, McCÔRMICK, and SHELBY, Crcuit Judges. 

SHELBY, Circuit JudgC; (after statingthe fàcts as aboyé). This is 
an action for threefold damages under section 7, Act July 3„ 1890 
(chapter 647, 36 Stat. 210 [U. S. Comp.St. 1901, p. 3202]). An ex- 
ception of no cause of action was sustained by thè court bélow. The 
sole questipn therefore is whether, on th? facts alleged in J;he pétition 
and admitted by the exception, this action can be maintained. The 
questioti cân only be decided by an examination of the relevant parts 
of the act (\yhich we copy in the margin^) in connection with the aver- 
ments of the pétition. 

lAn act to protect trade and commerce against unlawful restraints and 
! monopolles. . 

Sèc. 1. Every eontract, combinatlon in the form of trust or otherwlse, or 
consplracy, in réstraintof trade or commerce among the several states, or with 
foreign nations, is hereby declared to be Illégal. Every •person who shall= 
laake any such eontract or engage in any such combinatlon or consplracy, shall 
be deemed gullty of a misdemeanor, and, on conviction thereof , shall be punish- 
edby fine not exceeding flVé thousarid dollars^ or by Imprlsoûinent not exceed- 
Ing one year* or by both sald piinlshménts, in the discrétion :of the court. 

^ëc. 2. Bvéry person whbshalî m'onOpolize, or attempt to monopolize, or com- 
biné' or cônspite wlth any i^ther i)erson oi" persons, to monopolize any part of 
the trade or commerce among the several states, or with foreignnations, sltall 
be deemed gullty of a •mlSdenieaiioi', atid,' on conviction thereof , shall be punisli- 
ed by fine not exceedihg 'rivè thousàud dollars, or bylmprisonmeut not exceed- 
ing one year, or by both said puaishihents, to- the discrétion of the court. 

Sec. 7, Any petsbnwhb' shall be iittjttredlli'hls business of property by any 
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The first and second sections of tlie statute describe and condemn 
certain acts which restrain interstate or foreign commerce, and the 
seventh section provides that one who is injured in his business or 
property by another by reason of anything forbidden by the statute 
may sue for threefold damages. To repeat, the first and second sec- 
tions condemn certain acts, and punish them as misdemeanors. The 
seventh section is to the efïect that those who do the forbidden things, 
commit the misdemeanors, may be sued in a civil action for threefold 
damages by one who is injured in his business or property. It follows 
therefore that the pétition should charge, and that is ail that is requir- 
ed: (1) That the défendants hâve donc one or more of the forbidden 
things; (2) that by such action of the défendants, the plaintiff has 
been injured in its business or property; and (3) the amount or value 
of such injury. If the pétition contains thèse essential averments, it 
is not subject to an exception of no cause of action, although it may 
contain surplusage and may specify some items of damages which 
may not be recoverable. 

But, before we examine the pétition, we must look doser at the 
statute on which it is framed. Hère is the description it gives of the 
condemned misdemeanors : 

"Sec. 1. Every coutract, comblnation in the form of trust or otherwise, or 
conspiraey, in restraint of trade or commerce among the several states, or 
with foreign nations, Is hereby deelared to be illégal. Every person who shall 
maUe any such contract or engage in any such comblnation or conspiraey, 
shall be deemed guilty of a misdemeanor. * * • " 

"Sec. 2. Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire wlth any other person or persons, to monopolize any part 
of the trade or commerce among the several states, or with foreign nations, 
shall be deemed guilty of a misdemeanor. * » »" 

Presently we must examine the pétition to see whether it charges 
that the défendants did one or more of thèse forbidden things. If it 
does so charge, it will remain to be determined whether there are 
averments showing that the plaintiff comes within the seventh section, 
to wit: 

"Sec. 7. Any person who shall be injured in his business or property by any 
other person or corporation by reason of anythiug forbidden or deelared to be 
unlawful by this act, may sue therefor, • * * and shall recover threefold 
the damages by him sustained. * * * " 

This more elaborate statement of the statute makes it plain that the 
pétition need only aver, and state facts to show, that the défendants 
hâve committed one or more of the offenses condemned by the first 
and second sections, that the plaintiff is a person injured within the 
meaning of the seventh section, and the amount of damages it sus- 

other person or corporation by reason of anything forbidden or deelared to 
be unlawful by this act, may sue therefor in any Circuit Court of the United 
States in the district in which the défendant résides or Is found, without re- 
spect to the amount in controversy, and shall recover threefold the damages 
by him sustained, and the costs of suit, including a reasonable attorney's fee. 

Sec. 8. Tliat the word "person," or "persons," wherever used in this act shall 
be deemed to include corporations and associations existing under or author- 
ized by the laws of either the United States, the laws of any of the territories, 
the laws of any state, or the laws of any foreign country. 
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tained by such injury. Loewe v. I>wlor, 208 U. S. 374, 28 Sup. Ct. 
301, 52 L. Ed: 488, was an action like this, brotight under section 7 
of the act. A demurrer was sustained to the déclaration by the lower 
court, and in reVersing the judgment Mr. Chief Justice Fuller, speak- 
ing for the court, had occasion to summarize the averments in holding 
them stifficient : 

"We hâve given the déclaration in full in the margin, and it appears thei'e- 
from: That It is charged that défendants foruied a comblnatlon to directly re- 
strain plaintifCs' trade ; that the trade tp be restrained was Interstate ; that 
certain means to attain such restraiut were contrived to be used and eniployed 
to that end ; that those ïnéans were so used and employed by défendants ; and 
that thereby they injured plaintiffs' property and business." 

We turn now to the pétition to see if it has the necessary allégations 
to sustain the action, looking at it with the statute before us, aided by 
the summary of the déclaration held to be good by the Suprême Court 
in Loewe v. Lawlor, supra. 

We find an elaborate charge of a combination and conspiracy in 
restraint of interstate trade or commerce by the three défendants. 
Other persons, who are not sued, are named as parties to the con- 
spiracy. Such other persons are corporations owned in part and con- 
trolled by one or more of the alleged conspirators who are sued. At 
great length, and with minute détails, the pétition allèges and describes 
this combination or conspiracy in restraint of interstate trade or com- 
merce, showing that it is such as is condemned by the first section of 
the act. With equal fullness, there are allégations of an attempt by 
the défendants, with other conspirators, to monopolize the trade or 
commerce in tobacco among the several states, such an attempt and 
conspiracy as is condemned by the second section of the act. It is 
then alleged that the plaintiiif was engaged in interstate trade or busi- 
ness, such as that engaged in by the défendant companies, and that tho 
described acts of the défendants were done for the purpose of obtain- 
ing a nionopoly and destroying the business of the plaintiff. It is 
further alleged that by such conspiracies and combinations of the de- 
fendants, and by their efforts to obtain a monopoly, the business of 
the plaintifï was injured greatly, and that the plaintiff was damaged 
to the extent of $168,926.85. The full pétition is given in the statement 
of the case. It would serve no useful purpose now to condense and 
restate the facts alleged. If the averrnents are true — and the exception 
of no cause of action admits them to be true — the défendants are 
guilty of the misdemeanors charged in the first and second sections 
of the act, and the plaintiff has been injured in its business or prop- 
erty within the meaning of the seventh section. 

We are of opinion therefore that the court erred in sustaining the 
exception of no cause of action. 

The judgment qf thè Circuit Court is reversed, and the cause re- 
manded for a new trial. , 
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KNOWLES V. UNITED STATES. 

(Circuit Court o£ Appeals, E-ighth Circuit June 3, 1909.y 

No. 2,917. 

ï. PosT Office (§ 50*)— Offenses Against Postal Laws— Mailino Obscène 
Matteb — Questions fob Juby. 

In a prosecution under Rev. St. §■ 3S93, as amended In 18S8 (U. S. Comp. 
St. 1901, p. 2358), for depositlng an obscène, lewd, or lasciyious paper in 
tlie mails, tliere is a preliminary question for the court to détermine 
whether the writlng could by any reasonable judgment be held to corne 
witliln the prohibition of the law, and, whenever reasonable minds mlght 
reach dififerent conclusions as to its character, It Is the duty of the court 
to submit the question to the jury. The court cannot properly in any case 
déclare the writlng to be withln the statute as matter of law. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 88; Dec. Dig. 
f 50.* 

Nonmailable matter, see note to Tlmmons v. United States, 30 O. 0. 
A. 79.] 

2. PosT OrrioB (§ 31*)— Offenses Against Postal Laws— Mailing Obscène 

Matteb. 

In a prosecution under Rev. St. | 3893, as amended in 1888 (U. S. Comp. 
St. 1901, p. 2658), for deposltlng obscène, lewd, or lascivious matter in 
the mails, the purpose of the défendant is Immaterlal, and that bis motive 
was good Is no défense. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig, S 50 ; Dec. Dig. 
§ 31.*] 

3. CONSTITUTIONAL LaW (§•§ 84, 90*)— OlVIL BiQHTS— POSTAL LaWS— MAILING 

OBSCENE Matteb. 

The constltutional guaranties of reilglous freedom and freedom of the 
press hâve no application to Rev. St. § 3893, as amended in 1888 (U. S. 
Comp. St. 1901, p. 2658), excluding from the mails papers or writings that 
are obscène, lewd, or lascivious. 

[Ed. Note. — For other cases, see Constltutional Law, Dec. Dig. §§ 84, 
90.*] 

4. Post Office (§ 31*)— Offenses Against Postal Laws— Mailing Obscène 

Matteb- CoNSTEucTiON of Statute— "Obscène." 

In Rev. St. § 3893, as amended in 1888 (U. S. Comp. St. 1901, p. 2058), 
malilng It a misdemeanor to mail any obscène, lewd, or lascivious paper or 
wrlting, the word "obscène" should be given fully as broad a significance 
as it had at common law. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. S 50; Dec. Dig. 
§ 31.* 

For other définitions, see Words and Phrases, vol. 6, pp. 4887-4889 ; vol. 
8, p. 7735.] 

6. Post Office (§ 31*)— Offenses Against Postal Laws— Mailing Obscène 
Matteb. 

The true test to détermine whether a wrlting is nonmailable under Rev. 
St. § 3893, as amended in 1888 (U. S. Comp. St. 1901, p. 2G58), as obscène, 
lewd, or lascivious, is whether its language has a tendency to déprave and 
corrupt the morals of those whose minds are open to such influences, and 
into whose hands it may fall, by arousing or implanting In such minds 
obscène, lewd, or lascivious thoughts or désires. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 50; Dec. Dig. 
f 31.*] 

6. Post Office (§• 50*)— Offenses Against Postal Laws— Mailing Obscène 
Matteb. 

Whether or not a newspaper article commenting on the death of a 
young unmarried woman as the resuit of an attempted abortion, and in 

*For other cases see eame topic & i numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe* 
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effect approvlng fornication and condemning society for îts attitude to- 
ward It, was obscène, lewd, or lascWlous and rendered the mailing of the 
paper containing It a crimlnal offense under Rev. St. § 3893, as amended 
in 1888 (U. S. Conip. St. 1901, p. 2658) hcU a question for the Jury. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 88 ; Dec. Dig. 
§ 50.*] 

In Error to the District Court "of the United States for the District 
of South Dakota. 

The défendant was Indicted for a violation of section 3893 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 2658), as amended, which prohibits the use 
of the mails for the circulation of obscène wrltings. He publishes at Dead- 
wood, S. D., a weekly paper called "The Lantern." The Issue of March 30, 
1907, contalned the foUowlng article, 'written by hlm: 

"A good lllnstratlon of the beautles of our social System was reeently glven 
when 'society' In Lead and Deadwood was convulsed by the news that a most 
sweet and amiable young woman had dled at Denver f rom the effects of an 
opération performed upon her to hide .what society calls her 'shame.' And ' 
what w'às'this thlng whlch society blasphemously brands as 'shame'? Why, 
simply that an unmarried glrl havlng dlsregarded the sanctions of some prlest 
or magiètratè,' had made thé discovery thàt God had wOrked In her the won- 
derful miracle of motherhood. So thls poor glrl, having been taught from 
Infancy thàt such a thlng Constituted 'shamè,' lillls her unborn child and In 
so dolhg kllls herself. That the father and mother of thls murdéred ehild 
were deslgned by nature for each other Is proven by the fact that they could 
not resist thelr mutual attraction, even In the face of great social péril. Love 
had Its way, and God blessed the union with the most stupendous fruit of 
the universe, a human ehild; and 'society' steps in and cries 'shame' and 
causes the mother to klU both herself and her ehild. It is a well established 
fact in physlcs as well as In history that there are no children so likely to be 
healthy, rpbust, so mentally and bodily fit to survive as those very 'love chil- 
dren' who are; klUed in the wombs of f oolish mothers driven to do the flendish 
deed by 'society' and public opinion. Slnce the dawn of history, the great 
army of genlus has been largely recruited from the ranks of lUegltimates. 
Love's offlerings hav.e fllled tlje earth with art, musie, poetry, and wisdom, as 
if putting to shame those veryones who cry 'shame' and as taunting them 
with thelr own Inf erlorlty. Society Is as guilty of the murder of this glrl as 
though she had been put to deàth by thè public hangman," 

The depositing in the post office of the paper containing this article is the 
offense alieged. Tlie cause was submlttefl to the jury In a charge to which 
no exception has been reserved, and resulted In a verdict of guilty. The de- 
fendant ehallenged the suffleiency of the Indictment by demurrer and motion 
in arrest of judgment. 

Freeman T. Knowles and Robert C. Hayes, for plaintiff in error. 
WilHam G. Porter, Asst. U. S. Afty. (Edward E. Wagner, U. S. 
Atty., on the brief), for the United States. 

Before ADAMS, Circuit Judge, aiid RINER and AMIDON, Dis- 
trict Judges. 

AMIDON, District Judge (after stating the facts as above). Upon 
this record, the only question before us is whether the article is ob- 
scène, lewd, or lâscivious, within the meaning of the statute. If it was 
fairly open to the construction of falling within either of thèse classes, it 
was the plain duty of the court to submit the question of its character 
to the jury. In ail indictments under this statute there is a preliminary 
question for the court to say whether the writing could by any reason- 
able judgment be held to corne within the prohibition of the law. That 

*For other cases see same topic & 5 number ta Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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is like the question of law in a case of négligence as to whether there 
is any substantial évidence of négligence. It leaves a wide field for 
the Sound, practical judgment of the jury to détermine the true char- 
acter of the writing and its probable effect upon the mind of readers. 
Whenever reasonable minds might fairly reach différent conclusions 
as to the character of the writing, it is the duty of the court to submit 
the question to the jury. Rosen v. United States, 161 U. S. 29, 16 
Sup. Ct. 434, 480, 40 L,. Ed. 606; United States v. Bennett, 16 Blatchf. 
343, Fed. Cas. No. 14,571 ; United States v. Davis (C. C.) 38 Fed. 326 ; 
United States v. Harmon (D. C.) 45 Fed. 418. Looking at the article 
in question, we entertain no doubt that its character and effect were 
questions for the détermination of the jury. It glorifies fornication, 
and places it under the blessing of God. It désignâtes the oflfspring of 
such intercourse as "love children," and déclares that the "army of 
genius has been largely recruited from the ranks of illegitimates." 
Whether such language as this when presented to the minds of ardent 
youths and maidens would hâve a tendency to arouse impure and 
lascivious thoughts and desires, we should say was at least a question 
of fact for the détermination of a jury. The défendant urges that his 
article contains a sincère discussion of an important social question, 
and that he was actuated only by the highest motives. He argued his 
case in person, and the impression which he made tended strongly to 
support this claim as to his motives ; but such matters are immaterial 
in determining the issue hère involved. His motive may hâve been 
never so pure ; if the paper he mailed was obscène, he is guilty. There 
is no référence in the statute to the design or intent that a man has in 
depositing nonmailable matter in the mail. He cannot violate the law, 
even though his purpose be to accomplish good. 

Our attention is called to United States v. Moore (D. C.) 104 Fed. 
78. We cannot approve of the interprétation which that case puts upon 
the opinion of the Suprême Court in Swearingen v. United States, 
161 U. S. 448, 16 Sup. Ct. 562, 40 L. Ed. 765. The first matter dealt 
with by the Suprême Court in its opinion is the charge of duplicity. 
The statute uses the terms "Obscène, lewd or lascivious," in the dis- 
junctive. Following the usual practice of criminal pleading, the in- 
dictment charged the writing to be "obscène, lewd and lascivious," 
using the conjunctive form. The court held that this part of the 
statute defined but a single offense, and for that reason ruled that the 
indictment was not subject to the charge of duplicity. It is not true, 
however, as suggested in United States v. Moore (D. C.) 104 Fed. 
78, that the opinion holds that a writing to come within the statute must 
be obscène, lewd, and lascivious. It is an elementary rule of criminal 
pleading that, wliere an offense may be committed by the use of either 
of several means, it is proper to charge those means in the conjunctive 
form, and the government establishes its case if it proves the défend- 
ant guilty as to either of them. Commonwealth v. Curtis, 9 Allen 
(Mass.) 266; Stevens v. Commonwealth, 6 Metc. (Mass.) 241; State 
V. Murphy, 17 R. I. 698, 24 Atl. 473, 16 L. R. A. 550. 

The constitutional guaranties of religions freedom and freedom of 
the press hâve nothing to do with the statute hère involved, for two 
reasons: (1) Those guaranties cannot be made a shield for viola- 
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tion of crîminal laws which are not designed to restrict religions wor- 
ship or a free press, but to protect society against practices that are 
clearly immoral and corrupting. Davis v. Beason, 133 U. S. 333, 10 
Sup. Ct. 299, 33 L. Ed. 637. (2) The postal service is an agency of 
the fédérai government, and that government may exclude from its 
channels whatever in its judgment would be injurions to public morals. 
In re Rapier, 143 U. S. 110, 13 Sup. Ct. 374, 36 L. Ed. 93. From time 
immémorial it was an offense at common law to utter obscène language 
in public places, near a dwelling house, or in the présence of women. 
State V, Appling, 25 Mo. 315, 69 Am. Dec, 469; Barker v. Common- 
wealth, 19 Pa. 412; Rex v. Wilkes, 4 Burr. 2527; Commonwealth 
V. Holmes, 17 Mass. 336; Willis v. Warren, 1 Hilt. (N. Y.) 590. 
The purpose underlying this commen-law offense was, of course, to 
protect the innocent and pure against having obscenity intruded upon 
their notice. The pervasiveness of ' our présent mail System brings it 
directly within the reasoning of this. common-law doctrine. If it may 
be used by the obscène, no mind or fireside is secure against their 
corruption. The utterance of obscène language upon the street is a 
mild offense in comparison with its dissémination by an organized ef- 
fort through such a secret and pervasive agency as the postal service. 
The -word "obscène," therefore, should be given in this statute fuUy as 
broad a significance as it had at common law. Language, of course, 
may be coarse, profane, and opprobrious without coming within the 
scope of thatterm. Shields v. State, 89 Ga. 549, 16 S. E. 66; Swear- 
ingen v, United States, 161 U. S. 446, 16 Sup. Ct. 562, 40 L. Ed. 765. 
The true test to détermine whether a writing comes within the niean- 
ing of the statute is whether its language has a tendency to déprave 
and corrupt the morals of those whose minds are open to such in- 
fluencesj ând into whose hands it may fall, by arousing or implanting 
in such rtiinds obscène, lewd, or lascivious thoughts or desires. 
The judgment must be affirmed. 



CHOUTEAU et al. v. ALLEN, Collector of Internai Revenue. 
(Circuit Court of Appeals, Eighth Circuit. May 13, 1909.) 

No. 2,822. 

Internai. Revenue (i 8*)— Inhebitance Tax— CoNSTRucTioisr— Recoveey op 
,Payment Made. 

A will bequeathed the residue of testator's estate to trustées, in trust 
to Invest and collect the rents and profits, and after the payment of taxes, 
etc., to pay one-tliird of the inconie to each of testator's daughters for life 
as her separate property, without the right to dispose of it by will, or to 
auticipate, mortgage, ijledge, or hypotheeate, and on the death of each of 
the daughters, leaving a chlld or children surviving, the corpus of the es- 
tate to go to such child or children on tlielr reachlng 21. In default of 
surviving child or children, or brothers or sisters, then to testator's right 
heirs, and in case each of the daughters died before testator, leaving a 
child or children or llneal descendaiits thereof, such child or children or 
descendants shoiild take In the same manner and subject to the same trust 
aa provided in respect thereto In case testator had died before the daugh- 
ters. Held, that the interests created by such will were vested, and not 

'For other cases see same toplc & § ndmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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contingent, and, having vested prior to July 1, 1902, the exeeutors were 
entitled to recover from the United States the inherltance tax pald there- 
on as authorized by Act Cong. June 27, 1902, c. 1160, § 3, 32 Stat. 406 (U. 
S. Comp. St. Supp. 1907, p. 652). 
[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. §• 8.*] 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

Joseph Wheless and H. T. Newcomb, for plaintiffs in error. 
Truman P. Young, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Jlidge. 

PER CURIAM. The judgment of the Circuit Court in this case 
is affîrmed upon the authority of Westhus v. Union Trust Co. (C. 
C. A.) 164 Fed. 795, on rehearing 168 Fed. 617. 

NOTE.-^The following is the opinion of Dyer, District Judge, In the Circuit 
Court: 

DYER, District Judge. This is an action brought by the exeeutors of the 
last will and testament of Cbarles P. Chouteau against the collector of in- 
ternai revenue for the First collection district of Missouri for moneys alleged 
to hâve been pald to the collector (under protest) on an assessnient duly made 
against the exeeutors of the esta te of Charles P. Chouteau. Charles P. 
Chouteau died on the oth day of January, 1901. At the time of hls death, 
and of the making of tlie will (hereinafter mentioned) by him, the following 
statutes of the United States were in forcé (Act June 13, 1898, c. 448, 30 Stat 
464 [V. S. Comp. Sf 1901, p.' 2307]): 

"Sec. 29. That any person or persons having in charge or trust, as admin- 
Istrators, exeeutors, or trustées, any legaeies or distributive shares arising 
from Personal property, where the whole amount of such personal property 
as aforesaid shail exceed the sum o( ten thousand dollars in actual value, 
passing, af ter the passage of this act, from any person possessed of such prop- 
erty, either by will or by the intestate laws of any state or territory, or any 
Personal property or interest therein, transferred by deed, grant, bargaln, sale 
or gift, made or intended to take efCect in possession or enjoyment after the 
death of the grantor, or bargainer, to any person or persons, or to any body 
or bodies, politic or corporate, in trust or otherwise, shall be, and hereby 
are, made subject to a duty or tax, to be pald to the United States, as fol- 
lows : * * * 

"Sec. SÔ. That the tax or duty aforesaid shall be a lien and charge upon 
the property of every person who may die as aforesaid for twenty years, or 
until the same shall, within that period, be fuUy paid to and discharged by 
the United States ; and e^'èry exécuter, administrator, or trustée, before pay- 
ment and distribution to the legatees, or any parties entitled to bénéficiai 
interest therein, shall pay to the collector or deputy collector of the district 
of which the deceased person was a résident the amount of the duty or tax 
assessed upon such legacy or distributive share, and shall also make and 
render to the said collector or deputy collector a schedule, list or statement, 
in duplicate, of the amount of such legacy, or distributive share, together with 
the amount of duty which bas accrued, or shall accrue thereon, verified by 
his oath or affirmation, to be administered and certified thereon by some 
maglstrate or officer having lawful power to administer such oaths, in such 
form and manner as may be prescribed by the Commissioner of Internai 
Revenue, which schedule, list or statement shall contaln the names of eaeh 
and every person entitled to any bénéficiai interest therein, together with the 
clear value of such interest, the duplicate of which schedule, list or state- 
ment shall be by him immediately dellvered, and the tax thereon pald to such 
collector ; and upon such payment and delivery of such schedule, list or state- 

*For other cases sée same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mfent, sald eolleetbr or deputy collector sball grant to' sJich person paylng 
snch diity or tàï areceipt or recelpts for the same In dupllcate, whlch sball 
be preparea ai'hereinûftie'r provlded. - Sucli receipt or recelpts 4uly signed and 
delivered by such collector or deputy collector, shall be sufflcient CMldence to 
entitle such eïecutor, admlnlstrator or itruatee to be creditpd and allo;wed such 
payment by every tribunal whlch, by the laws of any stàte or territory is, 
or may Wé, empowered to décide upon and settle th^ accountq of executors 
and adminlstrators. • • * >• . , 

The wlU of Charles P. Chouteau, or so much thereof as' la pertinent to the 
question .tluder considération, is as foUows: 

"Section Four (4) : Ail the rest and resldue of my estate, excludlng the 
$50,000.00 and any additions thereto embraced in section two,but Including 
the remalnder, subject to the Ufe estate bequeathed and devisôd In section 
three to my wife, I glve, bequeath and devise as follows, that Is to say: 
To my son, Pierre Chouteau and to his helrs and asslgns, one-fourth part 
thereof î and the rçma,ipliig, three-fourths part thereof, Including whatever 
remains at the death of ifl? said son Henry of the said principal Sum of 
$50;000.00 <any accumulations whtch may bave béen added thereto) mentioned 
In section two, I glve, bequeath and devise to (plalntlffs.a^ trustées and 
successors in trust of pthers named) and to their heirs ând successors In 
trust, butin trùsit and upon thé follovs^ng trust, that isto say; To colleet the 
rents, issues, profits and Ineome thereof and therefrom, and after paylng the 
taxes and other proper and neces^ary charges thereon and oi^ account there- 
of, to pay over, in quarterly iijstallments, the net anntial balance as follows, 
viz.: To my daughter Eîmily À. Henshaw (wife of John M- Henshaw) during 
and onlyisduring her Jife, one-thlrd of said net balançai ,to my daughter 
Anne .^.Johnson (wife of D. D. Johnson) during aiid oj>ly' dùirlng her Ufe, 
one-tWrd of such net balance; and to njy #aughter Marie; J. Çhputeau, during 
and only diirlng her life,, the, remaJniiig thjjqd of sucihnet balapçe. And I 
direct that! eaçh of my said three daugbteçp stifill reçeive and hold, her portion 
of said net ineome, aforesald, as a sole a,ndt separalé, estate, it'belng my 
intention to: e»?lude any. husband elth^r of them now,:has or may hereafter 
bave from any interest Inor control over said inçon^e, and from any àn,d ajl 
rlghts, interest! or ; estate,, a» ;tenanta by ttie curtesy, or içtherwise, in said 
trust , property aforesald, or Jii any pajrt thereof. And neither of iny said 
daughters shail bave any rlght or power to devlsç, bequeath, transfer or 
convey any right or interest or! estate in, said trust property, or in any part 
thereof,! ;<)r,:ln her. said portion,. of said, net ineome, or in àny i^anner to an- 
tielpate; . the. same; elther by mortgage, plédjge, hj^pothecstion, op by any other 
method or.means of Incumbrance or disposition,, and it is my wlll and I 
direct that upon the death of eaçh. of my sàid daughters, if sheleavès a chlld 
or chlldren, survivlpg her, , one-third of, the corpus or principal of said trust 
property in the bands of said trustée sliall pass to and' vest In her said child 
or chlldren, and In the descendants (Uvlng at the death of piy said daughter), 
such descendant or descendants taking thé portion its or thelr parent would 
bave taken had such parent , survlved my said daughter ; and said trus|:ée^ 
shall transfer and. convey, In the proportions aforesald, said one-third Of 
said corpus or principal of said, trust property to said çblld or childrisn, and 
the descendant or descendants, if any, pf,such de^éased çhlld or chlldren; 
provlded, however, andltls ipy wlll and I. direct, that if 'at the death of my, 
said daughter any child of hers be then .ùhâer the âgé of twénty-one years, 
such chlld's portion of said bne-thlrd,..afor^saîd,.,of sàld corpus or principal of 
sal4 trust property shajl be held and managedby said trustées untll such chlld 
atteins the âge of twenty-one, years, wbeij, and not before such transfer and 
conveyance shall be made by said trustées to suCh chlld; but during and untU 
such chlld bas attalned the âge of 21 years such portion of the net ineome of 
such chlld's sbare in said trust property, Vhlch said trustées may deem proper, 
may, be expended by tbem f or bis or her éducation or maintenance, or both,' and 
alpo, provlded further, and it Ismy -(ylll afacj t direct, that If any chlld of my 
said deceased daughter die! before attalntng the âge of 21 yea,rs, and without 
leavlng issue survlvlng hliaor her, théh,à,nd-ln such case, the portion afore- 
sald of said deceased "çhlld in said corpus.! or principal of sàld trust property 
shall pass to and vest in and be çonveyéd'lby said trustées to his or her, such 
chlld's» survlvlng brother or brothers, and slster or slsters ; but if such de- 
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oeased chlld leaves no brother or sister surviving him or her, then, and in 
that case his or lier said portion sliall at once vest in and be transferred and 
conveyed by said trustées to my riglit helrs. Also provided further, and it is 
my wlll and I direct that If eitlier o£ my said three daugliters die without 
leaving lineal descendants surviving her, then and in that event the said 
portion aforesaid of the corpus or principal of said trust property, the net 
ineome of which is above given to her during her life, shall at her decease 
pass to and vest in my right heirs and the said trustées shall transfer and 
conrey the same to them. 

"And I authorize and direct said trustées to manage and control said trust 
property during the continuance of the trust created by this section, as they 
shall deem best, thereby conferring upon them full power to sell, transfer and 
convey any of said trust property whenever and as often as they may dé- 
termine it to be expédient and to invest the proceeds of such sale or sales in 
such property, whether real or personal or both, as to them shall seem best 
for the Interests of said trust, and also to change, whenever and as often as 
they may détermine, any investment or investments of the funds of said trust, 
includlng In the powers hereby conferred the power to improve, whenever and 
as often as they may détermine, by the érection of new buildings or recon- 
struction of existlng buildings or otherwise, any of the real estate which may 
at any tlme belong to said trust. And further confer upon said trustées full 
power to make, from tlme to time, any division of said trust property, which 
may become necessary In carrying out the provisions of the trust, and such 
division or divisions made by them shall be binding and conclusive upon ail 
persoBS or parties Interested thereln. * * * 

"Section Seven. It is also my will and I direct that if elther of my said 
daughters die before my deeease, leaving a child or children, or lineal descend- 
ants of a child or children, surviving her, in that event such child or children, 
and such lineal descendants, if any, of such deceased child or children, shall 
take under this will in the same manner, to the same extent and subject to the 
same conditions, restrictions, limitations, powers and trusts, as above. In 
Section Four, provided in respect of such child, children and lineal descend- 
ants, in the case of my death before the death of such daughter." 

Subséquent to the making of this will and the death of Mr. Chouteau, Con- 
gress passed Act June 27, 1902 (Act .Tune 27, 1902, c. 1160, 32 Stat. 406 [U. 
S. Comp. St. Supp. 1907, p. 652]), as follows: 

"Soc. 3. That in ail cases where an executor, administrator, or trustée shall 
hâve pald, or shall hereafter pay, any tax upon any legacy or distributive 
share of personal property under the provisions of the act approved June thir- 
teenth, eighteen hundred and ninety-elght, entltled 'An act to provide ways and 
means to meet war expenditures, and for other purposes,' and amendments 
thei'cof, the Secretary of the Treasury be, and he is hereby authorized and 
directed to refund, out of any money in the treasury, not otherwise appropri- 
ated, upon proper application belng made to the Commlssioner of Internai 
Revenue, under such rules and régulations as may be prescribed, so much of 
said tax as may bave been coUected on contingent bénéficiai interests which 
shall not hâve become vested prior to July flrst, nlneteen hundred and two. 
And no tax shall hereafter be assessed or imposed under said act approved 
June thirteenth, eighteen hundred and nlnety-eight, upon or in respect of any 
contingent bénéficiai interest which shall not become absolutely vested in pos- 
session or enjoyment prior to said July Ist, nineteen hundred and two." 

The plaintiffs, in pursuance of this statute, made application to the Commls- 
sioner of Internai Revenue to refund to them the taxes collected upon the 
assessment. The Commlssioner ref used the application, and the resuit of it ail 
is this Suit. 

The only question of law arising in this case is: "Are the interests creat- 
ed by the will of Mr. Chouteau contingent or vested?" If contingent, the 
plaintiffs are entltled to recover back the taxes pald ; but, if vested, then they 
are not entltled to recover. In my judgment the interests represented hère 
by the petitioners were vested, and not contingent, under the will of Mr. 
Chouteau. 

Judgment will be entered for the défendant. 
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GOOD V. CENTRAL COAL & COKE CO. 

(Circuit Court of Apiseals, Eiglitli Circuit. April 26, 1909.) 

No. 2,856. 

Appeal and Eeror (§ 1195*)— Effect or BEVEtisAL— Décision as Law of the 
Case on Second Teial. 

Wliere tlie law of a case liad been settled in favor of a plaintifC on a 
material issue by tlie appellate court, in reversing a prior judgment, on 
the facts as they then appeared, and on the second trial the évidence was 
substantially the same and without conflict, it was not error to instruct 
that plaintifC was entitled to recover On such issue. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4661- 
4665 ; Dec. Dig. § 1195.*] 

In Error to the Suprême Court of the State of Oklahoma, Successor 
of the United States Court of Appeals in the Indian Territory. 
For opinion below, see 7 Ind. T. 368, 104 S. W. 613. 

George Zabriskie (Zabriskie, Murray, Sage & Kerr and Nagel & 
Kirby, on the brief), for plaintifï in error. 
Ira D. Oglesby, for défendant in error. 

Before SANBORN and ADAM S, Circuit Judges, and RINER, 
District Judge. 

RINER, District Judge. This is the second appearance of this 
case in this court. 120 Fed. 793, 57 C. C. A. 161. When the case 
was first hère a new trial was ordered, which resulted in a verdict 
and judgment for the plaintifï. The case was appealed to the Unit- 
ed States Court of Appeals for the Indian Territory, and the judg- 
ment is affirmed for the reasons stated in the opinion of that court, 
set out in the record as f ollows : 

"Statement. 

"The original complaint in this cause was iiled on the 13th day of October, 
1895, at South McAlester. On April 29, 1896, the défendants George S. Good 
& Co. flled thelr ariswer to the complaint. On June 30, 1898, the plaintifC flled 
its amended complaint, and on the same day the défendant flled its amended 
answer, a jury was impaneled, and the case proceeded to trial. 

"ïhe plaintifC in its amended complaint alleged that on the 15th day of De- 
cember, A. D. 1894, plaintifC and défendants entered into a written contract in 
which it was agreed that plaintifC should furnish défendants lumber and pil- 
Ihg to be used in the construction of the Une of the Choctaw, Olilahoma & 
Gulf Railroad, and that said défendants should pay plaintifC for such lumber 
and piling as follows: For ail lumber delivered f. o. b. South McAlester, Ind. 
T., $13.50 per thousand feet, board measure; for ail lumber delivered f. o. b. 
Oklahoma City, 0kl. T., $15.50 per thousand feet, board measure ; for ail piles 
delivered f. o. b. South McAlester, Ind. T., 13i^ cents per lineal foot; for ail 
piles delivered f. o. b. Oklahoma City, 0kl. T., 16 cents per lineal foot. 

"PlaintifC allèges that in ail things it had complied with said contract, and 
furnished to défendants a large amount of lumber and piling, a statement of 
which is attaehed to said complaint, marked 'Exhibit B' ; that défendants ac- 
cepted and used the same, but hâve failed and refused to pay for same, and 
still refuse so to do, although the same is long past due ; that there is due 
plaintifC from défendants for lumber and piling so furnished the sum of $9,024.- 

♦For other cases see Bame topic & § numbbe m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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42, togetfier with interest at the rate of 6 per cent, from the 20th day of Sep- 
tember, 1895, and asks jiidgment for the same. 

"For a second cause of action plaiutiffi allèges that at the instance and re- 
quest of défendants It furnished and delivered to défendants, upon said line 
of the Choctaw. Oklahoma & Gulf Railroad Company, piling as foUows, to 
wit: On May 20, 1895, 12,957 feet; on July 30, 1895, 2,044 feet; on September 
30, 1895, 24,177 feet; that said piling so furnished and delivered at the time 
of its delivery was reasonably worth the sum of 16 cents per foot, making 
a total value of $6,268.48. Said piling is a part of and included in the account 
referred to in the foregolng count which is marked 'P^xhibit B,' and that de- 
fendants hâve refused to pay for the same ; and ask judgment for $6,208.48 as 
the reasonable value of said piling. with interest at 6 per cent, per annum 
from the 20th day of September, 1895. 

"Défendants in their amended answer, first, deny each and every alléga- 
tion in the amended eomplaint flled, and demand strict proof of the same ; but 
défendants admit that they owe the plaintifC the sum of $1,201.04. Défendants 
further say that they ought not to be held to pay plaintiff any further sum of 
money, because they hâve paid M. W. Osborn the very sum of nioney which 
the plaiutlff sues for in this case, and the same was paid to the said Osborn 
under and by virtue of a certain contract entered into between the défendants 
and the said Osborn on the 7th day of Deeember, 1894. 

"Second, the défendants by counterclaim ask damages In the sum of 
'.■510,000. 

"Thereupon the plaintiff filed its reply to paragraph 2 of said amended an- 
svs'er, and dénies ail damages alleged by défendants. Thereupon the case was 
trled by a jury, and on July 2, 1898, the jury retnrned a verdict for plaintiff 
In the sum of $1,201.04. On August 30, 1898, motion for new trial was pre- 
sented and overruled by the court, and plaintiff appealed to. this court. 

"Ou October 5th, 1901, the judgment in this case in the court below was af- 
firmed by this court, and the plaintiff appealed to the United States Circuit 
Court of Appeals for the Eighth Circuit, and on April 21, 1903, there was flled 
with the clerk of this court the mandate of the United States Circuit Court of 
Appeals for the Eighth Circuit, reversing the judgment of the United States 
Court for the Central District of Indian Territory, and ordering a new trial 
thereln In said cause. 

"On June 24, 1903, the court below ordered that the venue herein, by agree- 
ment of parties, be changed to the Poteau division, and on August 24, 1903, 
a transcript and ail original papers were filed at Poteau, and said cause duly 
docketed. 

"On January 8, 1904, there was flled the thîrd amended answer of the de- 
fendants, denying the allégations in plalntifE's eomplaint, that it has in ail 
things complied with said contract ; deny that there is due from défendants to 
plaintiff $9,024.44, with interest from the 20th day of September, 1905, or 
any other sum of money ; deny that défendants are Indebted to plaintiff in the 
sum of $6,268.48, or any other sum of money whatever, except as may be here- 
Inaf ter stated ; deny that plaintiff furnished the lumber and piling contained 
In Exhibit B to said eomplaint ; deny that défendants hâve refused to pay for 
any part of the same; deny that on the 15th day of Deeember, 1894, défend- 
ants entered into a written contract, by the terms of which it was agreed that 
plaintiff should furnish lumber or piling to be used in the construction of the 
Choctaw, Oklahoma & Gulf Railroad ; deny that défendants obligated them- 
selves to pay for such lumber and piling in the manner stated and set out in 
plaintiff's amended eomplaint; deny that the défendants hâve accepted said 
lumber and piling as charged in said amended eomplaint; and défendants say 
a just account between plaintiff and défendants will show that there Is due 
plaintiff by défendants the sum of $1,201.04, subject, however, to damages 
hereinafter set forth and claimed by défendants against plaintiff. 

"Défendants further say they ought not to be held to pay to plaintiff any 
further sum of money, because they hâve already paid to one M. W. Osborn 
ihe very sum of which plaintiff sues in this case, and that the same was paid 
under and by virtue of a contract between the défendants and Osborn, entered 
Into on the 7th day of Deeember, 1894, ail of which plalntifC knew and agreed 
to and acqulesced in, and défendants say that said sum was paid to said Os- 
170 F.— 27 
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born for the lumber and plUng for whlch plalntlfE now sues, and was paid to 
said Osborn with the full understandlng and knowledge of the plaintiff, and 
with Its consent. 

"Further answering, défendants say that prlor to the 20th day of May, 1895, 
Osborn f urnlshed to défendants plllng to the amount of $10,000 ; that monthly 
estimâtes were f urnlshed Osborn, and he was paid monthly ; that plaintiff 
knew that défendants were recelvlng the piles as Osborn's plies, and dld not 
notlfy défendants that they were claimlng same; that défendants did not know 
that plaintiff had any arrangement with Osborn to furnlsh thèse plies to de- 
fendants untll May 20th as aforesald, as the piles of Osborn, f urnlshed under 
a contract with sald Osborn. 

"Second. Further answering, défendants, by way of counterclaim, allège 
they were damaged in the sum of $10,000 by f allure of plalntlfE to comply with 
Its contract with défendants. 

"On February 2, 1905, plaintiff, for answer to défendants' counterclaim set 
up In pâragraph 2, dénies ail damages. 

"The casé was continned untU the Januty term, 1905, and on February 2d, 
being one of the days of sald term, the cause came on for trial before a jury, 
and on February 3, 1905, the jury returned the foUowlng verdict: 

" 'We, the Jury, duly impaneled, sworn, and charged to try the Issues in the 
above-styled cause, do flnd for the plalntlfE in the sum of $11,712.58. W. W. 
Isch, Foreman.' 

"On February 4th, motion for new trial was flled by the défendants and 
overruled by the court, and judgment rendered upon the verdict, and défend- 
ants prayed an appeal to this court. 

"Opinion. 

"TOWNSEND, j. The plalntlfE in error has flled eight asslgnments of error, 
as foUows: (1) The verdict of the Jury is contrary to law. (2) The verdict of 
the Jury is contrary to the évidence. (3) The verdict of the Jury is in excess 
of the amount sued for by plalntlfE. (4) The verdict of the Jury is excessive, 
appearing to hâve been given under the influence of passion and préjudice. 
(5) The court erred in overruling défendants' objection to that part of the 
évidence of the witness M. W. Osborn whereby he testlfled as to the intent 
and meaning of the contract entered into between said M. W. Osborn and the 
défendant, for the reasou that sald contract was plain and unamblguous in 
its terms, and paroi testlmony to explain, vary, or modif y its terms was In- 
admissible. (6) The court erred in glving to the Jury the foUowing instruc- 
tion: The court Instructs you that the plalntlfE is entltled to recover from the 
défendant the amount sued for, less whatever you may deem the défendant to 
hâve been damaged by vlrtue of an allégation made by it in Its answer, that 
the défendant was delayed in completing Its work upon the railroad.' (7) 
The court erred In holding that It was bound by the décision of the Circuit 
Court of Appeals for the EIghth Circuit in this case, for thç reason that said 
décision as to the f acts Of this case was not binding upon this court, and could 
not deprlve the défendant of a trial by Jury upon the issues of fact raised In 
this case. (8) The court erred in ref uslng to permit the défendant to prove 
by the witness Hitchcock the universal custom of the chief englneer of the 
Choctaw, Oklahoma & Gulf Railroad Company in sendlng out estimâtes of 
work and material, for the purpose of showing that said chief englneer did 
not place upon the estimate ofEered by plalntlfE in this case the price at whlch 
sald plllng was f urnlshed, to wit, 13^ cents. 

"Counsel say, whUe not waiving any of the asslgnments of error in this 
cause, we désire to Insist on the gênerai proposition, which Includes nearly ail 
the asslgnments of error, and that is, the court erred in its charge to the Jury, 
as showh in the slxth assignment. The sixth assignment is that: 'The court 
instructs you that the plalntlfE is entltled to recover from the défendant the 
amount sued for, less whatever you may deem the défendant to hâve been dam- 
aged by vlrtue of the allégation made by It in Its answer that the défendant 
was delayed In completing Its Work upon the railroad.' It Is conceded by 
counsel upon both sldes of this case that the only controversy is with regard 
to the piles f urnlshed' between Oklahoma City and the Canadlan river. The 
damages alleged In défendants' counterclaim, and denled by plalntlfE In Ita 
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reply therelo, were fnlly subrriitted by the court lii its charge to the jury, and 
no exceptions were taken to the charge In that respect. This Umits the objec- 
tions to the charge of the court, in this sixth assignaient, to the question 
whether the court was authorized to direct a flnding for the plalntiff upon the 
évidence introduced upon the trial, that plaintiff had delivered to the défend- 
ant the piles sued for in this action. It must be remembered that the only 
question that can be iitigated in this case is the difCerenee between plaintiff 
and the défendants under the contract of December 15, 1894, Whatever con- 
troversy exlsted between M. W. Osborn and the défendants under the contract 
entered into between them on December 7, 1894, cannot be settled in this law- 
sult. Hence the only material question involved in this case is, Dld the plain- 
tiff furnish the piles to the défendants as alleged in its complaint, and were 
those piles, when accepted by the défendant, used by the défendant in the con- 
struction of the railroad? 

"ïhe law of this case announced by the Circuit Court of Appeals, and re- 
ported in 120 Fed. 795, 57 C. C. A. 163, is yery clearly stated, and is blnd- 
ing upon the court. Judge Sanborn, In delivering the opinion of the court in 
that case, asks this question: 'May one who has lînowingly accepted and ap- 
plied to liis own use property of his contracter, furnished by the latter under 
the agreement between them, eseape payaient of the contract priée or value 
of the property delivered by proof that when he accepted and used it that he 
notifled his contractor that he refused to receive it as his property, and accept- 
ed it as the property of another, and that he paid the third party therefor?' 

"The évidence introduced upon the last trial was substantially the same as 
that introduced at the first trial, and that statement of facts, as set out by 
the Circuit Court of Appeals in its report of this case, is as applicable to the 
last trial as to the first; and. In the enumeration of those facts, it is stated: 
'At or near the inception of the delivery of this piling, Good & Co. were notifled 
that It was the property of the plaintiff, and was delivered under itsi con- 
tract pursuant to the agreement which it had made wlth Osborn that he should 
furnish and deliver the piling for the coke Company. During the entire course 
of the delivery both Osborn and the coke company repeatedly Informed Gîood 
& Co., and insisted, that this piling was the property of the coke company, 
and that It was delivered under Its contract, and that it was paying Osborn 
for procuring and furnlshing the piling pursuant to its contract wlth him. 
While Good & Co. protestcd to Osborn against accepting the piling as the prop- 
erty of the coke company, and informed him that it accepted it as lils prop- 
erty under the contract of Good & Co. with him, neither the coke company nor 
Osborn assented to this view of their property rights, and Good & Co. put the 
piles into the railroad.' 

"Mr. Hitchcock, superintendent for the défendants, in his testimony for the 
défendants, upon eross-examination, stated as foUows: 'Q. JVow, you say you 
did not promise Osborn to rectify the estimâtes. Didn't he tell you that he 
was getting that tiniber under contract with the Central Coal & Coke Com- 
pany? A. He did not at the time I had the conversation with him. Q. But 
he did tell youî A. He wrote us letters afterwards about it. Q. How long 
afterwards? A. I don't know exactly, but I judge in May or June that he 
started to notify us. Q. Didn't he do It earlier than May or June? A. Not to 
my recollection. Q. He notifled you as early as May that the timber he was 
furnlshing was the plaintiffi's timber that he was furnishing under contract 
with them? A. Yes, sir. Q. Plaintiff also notifled you to that effeet, did they 
not? A. Yes, sir, May 20th. Q. So you had notice both from Osborn, who 
was getting it out and delivering It, and from the plaintiff, that it was not 
Osborn's piling, but it was the pUiug that belonged to the plaintiff? A. Tes, 
sir. Q. With that knowledge you received it from Osborn? A. Yes, sir. Q. 
And used it In your road? A. Yes, sir. Q. And didn't pay plaintiff for It? 
A. No, sir, we paid Osborn. Q. Did plaintiff consent to your paying Osborn 
for It? A. Don't know that they did. Q. Don't know that they didn't? A. 
I don't suppose that they dld consent to it, or anything about It, perhaps. Q. 
How^ mueh of this piling had been furnished up to that tIme — what proportion 
of it? A. I don't know what proportion of It.' 

"Upon this State of facts the Circuit Court of Appeals, In Its report, on page 
797 of 120 Fed., on page 165 of 57 C. C. A., say: The fact that one who has 
knowingly received and used the property of his contractor delivered under 
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the agreement notifled the latter when he recelved the property tbat he re- 
fused to recelve It as the contractor's property, and that he accepted it as the 
property of another, and the further tact that he paid the third party for It, 
will not relieve hlm from liabillty to the contractor for the purchase price or 
value of his property whlch he has received.' 

"The contention of counsel for plaintlff In error is that, because défendants 
were not notifled before May, 1895, that the plaintiffl was furnished piling 
through its subcontractor, Osborn, that the défendants would not be respon- 
sible for piling furnished prior to that tiine. But did not the défendants, as 
a matter of fact, recel ve notice prior to that time? Osborn testified that, when 
the estimâtes for February and March were delivered to him, he made upon 
those estimâtes the foUowlng Indorsement: 'Gentlemen, as I hâve stated to 
you, I do not aceept tvventy-one cents per foot as any part In payment for pil- 
ing furnished between Oklahoma Clty and the South Canadian river, as ail I 
clalm of you is my contract prlce for drivlug, of eighteen cents per lineal foot. 
I looli to the Central Coal & Coite Company, not you, for my pay for the fur- 
nishing of piling, as per contract with them. M. W. Osborn' — and that sald 
estimâtes, wlth sald indorsement, were delivered to Mr. Walker, the book- 
keeper, eliief clerk and prlvate seeretary of George S. Grood & Co. It does not 
appear that fehe testimony of Mr. Walker was introduced. It was therefore 
within the power of the plalntifC In error easlly to hâve shown that the es- 
timâtes for February and March, with the above Indorsement, were not de- 
livered to the plalntlff In error, as stated by Mr. Osborn. 

"Osborn further testified as follows: 'A. On January 18, 1895, X sent a man 
from Oklahoma Clty to the South Canadian river to look over the ground. Q. 
Was he a man who afterwards became a partner of yours? A. Yes, sir, and 
he came back and reported that the piling eould be had. I then went to Mr. 
Hitchcock, I thlnk — If I remember right, it was on the 18th day of January, 
1895 — and asked him to let me the contract between Oklahoma Clty and the 
South Canadian river. He stated to me that the Central Coal & Coke Company 
had the contract for fumlshlng the piling. Q. Givé the date of thls. A. That 
was on the 18th day of January, 1895. He stated to me the Central Coal & Coke 
Company had the contract for furnlshlng the piling from Oklahoma Clty to the 
South Canadian river, and he could not interfère with It, and I sald If I could 
make an arrangement wlth the Central Ooal & Coke Company to furnish those 
piling would It be satlsfactory, and he sald to go ahead, "Any arrangement 
you make wlth them wlU be perfectly satlsfactory to us." Now I bave some 
papers hère; on the 19th of January I telegraphed Mr. Whlttaker to know 
what he would glve me to furnish the piling between Oklahoma City and the 
South Canadian river. Q. Who was Mr. Whlttaker? A. As I understood It, 
he was then manager for the Central Coal & Coke Company. Q. What sort of 
a proï)osltion did he mâke you? A. I made him a proposition I would furnish 
the piling, I thlnk, for thirteen and one-half cents, and he wIred me back, and 
hère Is the telegram he sends me. This Is dated: "St. Louis, 1-20, 1905. M. 
W. Osborn: Wlll aceept proposition your message of nlneteeuth, thirteen and 
one-half cents ; ail piling Canadian Biver to Oklahoma if satlsfactory to Good 
& Co. Letter follows. W. L. Whlttaker." Q. Wlll you attach that telegram 
to your déposition and make It a part of it? A. Yes, sir. When I got thls 
telegram I started to hunt up Mr. Hitchcock, and met Mr. Hitchcock on the 
platform as I came out of the rallroad office. Q. Was Mr. Hitchcock then 
manager for Geo. S. Good & Co., the défendants? A. "Yes, sir; he was ithe 
man I had been dolng ail the business with. I showed hlm thls telegram, and 
he read it and made the remark, "Any arrangement you make wlth the Central 
Coal & Coke Company wlll be perfectly satlsfactory wlth us." Q. Then what 
did you proceed to do? A. I went to work and sent my man over there and 
began to get the piling out to dellver them on the road at the bridges. Now 
this was In Januarj' ; there was never anythlng more sald then untU a pay 
day In March, and they made me out my estlmate, and he figures that piling 
from Oklahoma Clty to South Canadian river the same. Q. Who did that? 
A. George S. Good & Co., at the same figure I had taken the piling from South 
Canadian river to South McAlester, when I had never put In a bid to him 
at ail for furnlshlng that piling. I then notified Mr. Good In wrlting that I 
had not figured with him to furnish the piling from the South Canadian river 
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to Oklahoma City, but I had a contract wlth hlm for 18 cents for hauUng the 
plling from the end of the track to the bridges between those points, (rom the 
South Canadlan river to Oklahoma City. Q. Hâve you that letterî A. I hâve 
that estimate. Q. New just explain this matter to the notary. A. In reeeiv- 
ing thèse estimâtes, Mr. Good undertook to figure the piling between South 
Canadlan river and Oklahoma City, the same as between the South Canadlan 
river and South McAlester. I made a notation on the estimate that I returned 
to Mr. "Good, and stated that In accepting thls money I dld not accept It as any 
part of payment for plling furnished between Oklahoma City and the South 
Canadlan river; that I had a contract with the Central Coal & Coke Company 
to furnlsh the same and looked to them for the same. Q. Now that was Jan- 
uary, 1895? A. The first estimate I got. Thls contract. They first started 
In to furnlsh thèse plling In 1895. Thls contract was signed December 12, 1894, 
but I think the first estimate I got was in February or March ; I am not qulte 
certain as to that. Q. Now, do you remember of getting any more estimâtes 
after that for piling furnished between the South Canadlan river and Okla- 
homa City? A. Yës, sir. Q. What did you do with those estimâtes? A. I 
made the same notes and sent Mr. Good a copy of each one. Q. What demand, 
If any, dld you ever make on Good & Co. for pay for furnlshing piling be- 
tween South McAlester and Oklahoma City? A. I never made any. Some 
time In February, 1895, I had a conversation with Mr. Hitchcock, who was 
then manager for George S. Good & Co., in regard to the piling furnished be- 
tween the South Canadlan river and Oklahoma City; the conversation was 
at my shanty on section 24. Q. Who was présent at this conversation? A. 
No one, except Mr. Hitchcock and myself. Q. What was that conversation? 
A. This was at the time I recelved the flrst estimate. I held the estimate, and 
he came along and I told hlm the estimate was wrong, that he was flguring 
the piling the same between South Canadian river and Oklahoma City as he 
flgured between South Canadlan river and South McAlester, and he took the 
estimate and looked it over and promised to rectify it, and when I went over 
to see them and get them to rectify It the next month they refused to do it. 
Q. Now, Mr. Osborn, can you state how many piling you furnished under your 
contract with the Central Coal & Coke Company between the South Canadlan 
river and Oklahoma City? A. I can only through those vouchers. Q. You 
can just take theni and refresh your memory with them and then say how 
much you furnished. After refreshing your memory by the vouchers, how 
much plling dld you fumish the Central Coal & Coke Company under your con- 
tract with them for Geo. S. Good & Co. in thelr work between the South Ca- 
nadlan river and Oklahoma City? A. 39,178 feet. Q. Between what periods 
of time was It that the Central Coal & Coke Company furnished through you 
to Good & Co. the piling you hâve been talklng about used between the South 
Canadlan river and Oklahoma City? A. Between January 20, 1895, and Sep- 
tember 30, 1895.' 

"Mr. Hitchcock, in hls testlmony, dénies the varions conversations with Mr. 
Osborn that were testlfied to by Mr. Osbom, and also dénies that he was ever 
shown the telegram or any estimâtes. 

"J. C. Sherwood, a witness for the défendant In error, plaintifC below, tes- 
tlfied that he was the auditor of the défendant In error during the year 1895, 
and, further, as follows: 'Q. I will ask you to examine this account rendered 
and State whether or not there is any plling on that against the firm, and, if 
so, give date and amount of It? A. May 20th, $2,073.12. Q. On the account 
rendered for piling? A. Yes, sir. Q. What piling Is that? From whom did 
you get It? A. We bought it from M. W. Osborn. Q. Examine the différent 
vouchers. If you hâve any, based upon the engineer's report paid Osbom? A. 
There are three vouchers hère. Q. How much is that one? A. $1,749.20. Q. 
The date? A. May 30th. Q. Give the date of the next one. A. August 23, 
$275.94. Q. Give the date and amount of next one. A. November I2th, $3,263.- 
90. Q. How much balance do they owe upon account for lumber and piling 
furnished? Do you know the total amount of It? A. I would hâve to look 
at that statement ; in the nelghborhood of ninety-two hundred ; $9,024.42. Q. 
Now I will ask you to give dates If you can, if you hâve any data by which 
you can give the dates of furnlshing that piling. Does that account contaln 
the dates of the shipment of piling? I want to get the dates of the ship- 
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ment of tlie plllng, If yOu havô It, from their estlmate, or whatever yon basiç 
It on. A. There was a Mil rendered May 20th for $2,073.12. Q. Glve the next 
one. A. July 30, $327.04. Q. Glve the next. A. September 20, $3,868.32. 
Q. Now explaln to the jury whether thèse respective amounts v»'ere furnlshed 
at one tlme, or was It f urnished from time to time durlng the year, and that 
Is the gross amount based upon the englneer's estlmate? A. ïhat was the 
gross amount, based upon the englneer's estlmate at each inspection. Q. At 
the end of the month thé engineer would make up hls estlmate and report the 
gross amount? A. Tes, sir. Q. What date was the aceount due; when were 
thèse estimâtes due? A. Twentleth of the month following.' 

"Counsel for plalntlff In error Insists that the January, February, March, 
and Aprll estimâtes were ail In, and Osbom had been pald for the very piling 
for thOse months sued for by plalntlff in thls case, but he falls to state who 
testlfîed to that fact, or upon what page of the record such évidence can be 
found. From as close an Inspection as we hâve been able to make, the pay- 
mènt for the piling was ail made after it Is admltted that the plalntlff in er- 
ror had reeelved notice of thèse estimâtes, and after he had received notice 
that the défendants in error had f urnished this piling through Osborn; and, 
if that be correct, the court In Its instruction to the jury to flnd for the plaln- 
tlff, as well as the statement of the Circuit Court of Appeals, were correct. It 
Is nowhere shown that when thèse notices were received that plalntlff in error 
had settled with Osborn. On the contrary, no settlement was made with Os- 
born untll after thls suit was brought. 

"Selvln Douglas, a witness for the plalntlff in error, testifled as foUows: 
'Q. I will ask you whether or not you know a man by the name of M. W. Os- 
bom?' A. I know of him ; I hâve no personal aequaintance with him, except 
to meet him once for a very f ew moments. Q. Do you know whether or not 
Osborn made a clalm agalnst Good & Co. In Oklahoma for money for work 
doue and materlal furnlshed on the road?; A. Yes, sir. Q. For how much 
money? A. Eight thousand dollars. Q. State whether or not that clalm 
was made for a balance due or clalmed to be due him by Geo. S. Good & Co.? 
A. Yes, sir, it was due the flrm of Osborn & McGlnnis, or M. W. Osborn & Co. 
It went by différent tltles. Q. Who asserted that clalm for Osborn, if any- 
body? A. Mr. Carson, the receiver of Osbom. Q. Please staté whether tha:t 
clalm, se Hiade by Osborn, was settled and pald by Geo. S. Good & Oo.î A. 
It was. Q. Who pald It? A. The money was sent to me, or rather to the 
flrm of Douglas & Douglas, myself and son, by Geo. S. Good & Co., and we 
pald it to the receiver. Q. You pald itto Osborn's receiver? A. Yes, sir. Q. 
When was that settlement made? A. It was pending a long time; it was final- 
ly made about a month ago. Q. After this suit was commenced a long time? 
A. I doû't know. Q. The lawsult was begun on the 17th of September, 1895? 
A. Yes, sir, It was lltlgation that had continued a long time. Q. Good & Co. 
made no settlement untll a month or two ago? A. I thlnk so.' 

"It thus appears to be cdhclusive that a large balance was paid to the re- 
ceiver of Osborn years after the plalntlff in error had full knowledge of thè 
clalm of défendants in error agalnst them. 

"The flfth assignment of error Is as follows: 'The court erred In overrullng 
défendants' objection to that part of the évidence of the witness M. W. Os- 
born, whereby he testifled as to the intent and meanlng of the contract entered 
into between sald M. W. Osborn and the défendant, for the reason that said 
contract was plain and unambiguous In its terms, and paroi testimony to ex^ 
plain, vary, or modify its terms was inadmissible.' The answer to that al- 
leged error Avas given by the Circuit Court of Appeals, as follows: 'The rule 
that paroi évidence is inadmissible to contradict or vary the terms of a writ- 
ten contract is inapplicable to a case lu whlch the agreement assalled Is be- 
tween strangers to the parties to the suit, because the former cannot by their 
ignorance, carelessness, or fraud estop the Utigants from proving the truth. 
1 Green. on jEv. 279; Cunnlngham v. Mllner, 56 Ala. 522; Talbot y. wilkins, 31 
Ark. 411; Hussman v. Wilke, 50 Cal. 250; McMaster v. Ins. Co. of North 
America, 55 'ilM. Y, 222, 14 Am. Rep. 239; Brown v. ïhurber, 77 N. Y. 613, 58 
How. Prac. 95 ; Bell v. Woodman, 60 Me. 465 ; Tobey v. Léonard, 2 Cllff. 40, 
Fed. Cas. No. 14,067 ; Edgerly v. Emerson, 23 N. H. 555, 55 Am. Dec. 207.' 
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"We are of the opinion that fhe other assignmeuts of error are not well tak- 
en, and that the judgment of the court below was correct, and it is therefore 
afflrmed." 

Judgment affirmed. 



STORM V. TERRITORY OF ARIZONA. 

(Circuit Court of Appeals, NintU Circuit. May 17, 1909.) 

No. 1,690. 

1. C0UET8 (I 405*) — CiBctriT Court or Appeals— Appellatb Jurisdiction 

ovEB Xekeitobial Couets— Obiminal Cases. 

By Act March 3, 1891, c. 517, § 6, 26 Stat. 828, and section 5, as amend- 
ed by Act Jan. 20, 1897, c. 68, 29 Stat. 492 (U. S. Comp. St. 1901, p. 549), 
the Circuit Courts of Appeals are glven jurisdiction to review the final 
décisions of the District and Circuit Courts in "ail cases arising under 
the * * * crimlnal laws" exeept capital cases, and their judgments 
in such cases are made final. By section 15 it is provided that in cases 
where their judgment is made final they shall hâve the same appellate 
jurisdiction to review the judgments of the Suprême Courts of the ter- 
ritories as they are glven to review those of the District and Circuit 
Courts, the territories to be assigned by the Suprême Court to particular 
circuits for that purpose. Held, that such jurisdiction extends to ail 
judgments of the Suprême Court of a territory in cases not capital, aris- 
ing under any eriminal statute which such territorial courts administer, 
whether fédéral or territorial. 

[Ëd. Note. — For other cases, see Courts, Cent. Dlg. § 1097; Dec. Dig. 
S 405.* 

Jurisdiction of circuit court of appeals In gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & 
Emigration Co. v. Gallegos, 32 C. 0. A. 475.] 

2. Ceiminal Law (§ 1173*) — Appeal and Bbboe— Review— Haemless Ebbob. 

While Pen. Code Ariz. 1901, §§ 878, 894, 895, recognize pleas of former 
acquittai and former jeopardy in eriminal cases as raising issues of fact, 
and require such issues in felony cases to be tried by a jury, yet where 
the évidence in support of such a plea is wholly documentary and undis- 
puted and is insufficient in law to sustain the plea, although the better 
practice is to instruct the jury to return a verdict thereon, the refusai 
of the court to submit the issue to the jury is without préjudice to the 
défendant and not ground for reversai of the judgment, under Pen. Code 
Ariz. 1901, § 1174, which provides that a departure from the form or 
mode prescribed in respect to any pleadings or proceedings shall not ren- 
der the same invalid unless it shall hâve actually prejudiced the défend- 
ant or tended to his préjudice in respect to a substantial right. 

[Ed. Note. — For other cases, see Crimlnal Law, Dec. Dig. § 1173.*] 

In Error to the Suprême Court of Arizona. 
For opinion below, see 94 Pac. 1099, 99 Pac. 275. 

A. C. Baker and Alfred Franklin, for plaintifï in error. 
E. S. Clark, Atty. Gen., and Robert E. Morrison, Dist. Atty., for 
the Territory. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge, 

HUNT, District Judge. Plaintiff in error, James P. Storm, was 
treasurer and ex officio tax collector of Yavapai county, Ariz. T., dur- 

*For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing 1901-02, 1903, and until October 9, 1904, when he was suspended 
from office by order of the board of supervisors of said county. On 
November 23, 1904, Storm was indicted, under section 398 of the 
Pénal Code of Arizona of 1901, for unlawfuUy âppropriating to his 
Dwn use $15,316.53 of public moneys, the taking being alleged to hâve 
been on or about November 9, 1904. He was tried and acquitted. 
Thereafter at the November, 1905, term of the district court of Yava- 
pai county, Storm was again indicted, under the same section of the 
Pénal Code of Arizona, for unlawfully âppropriating $1,000 of pub- 
lic moneys, the taking being alleged to bave occurred on or about 
April 10, 1903, and while Storm was county treasurer as aforesaid. 
Upon the second trial défendant pleaded not guilty, that he had been 
acquitted of the offense charged by the verdict and judgment given at 
the first trial, and that he had once been in jeopardy for the offense 
charged. At the second trial the court ruled as a matter of law that, 
upon the évidence of the record of the trial had under the fîrst indict- 
ment, the pleas of former acquittai and once in jeopardy were not sus- 
tained, and that the one question for submission to the jury was wheth- 
er' or not Storm was guilty as charged in the indictment. According- 
ly the single issue submitted to the jury for its verdict was the guilt 
or inriocence of the défendant. He was found guilty, and upon appeal 
to the Suprême Court of the terfitory the judgment was affirmed. 
Plaintiff in error then sued out a writ of error from this court to the 
Suprême Court of the territory of Arizona. 

Counsel for the territory now move to dismiss the writ of error be- 
cause of lack of jurisdiction, the contention being that, inasmuch as the 
conviction herein was had under the pénal laws of the territory, it is 
not a case where the judgment of this court is made final, and is not 
one arising under the criminal laws as specified in section 6 of the ju- 
diciary act of March 3, 1891, c. 517, 26 Stat. 827 (U. S. Comp. St. 
1901, p. 549), establishing Circuit Courts of Appeals, and defîning and 
regulating in certain cases the jurisdiction of courts of the United 
States. Section 6 of the act referred to grants to the Circuit Courts 
of Appeals jurisdiction to review by appeal or writ of error final 
décisions in the District or Circuit Courts in ail cases other than those 
provided for in section 5 of the act, unless otherwise provided by 
law, and makes the judgments of the Circuit Courts of Appeals final 
"in ail cases arising under the patent laws, under the revenue laws 
and under the criminal laws and iji admiralty cases." It is argued, 
too, that the judgment herein is not one which may be reviewed by 
this court under the authority conferred by section 15 of the judiciary 
act referred to, which provides that, in cases in which the judgments 
of the Circuit Courts of Appeals are made final by the aforesaid act of 
1891, the said courts shall hâve the same appellate jurisdiction by 
writ of error or appeal to review the judgments, orders, and decrees 
of the Suprême Courts of the several territories as by the act they 
may hâve to review the judgments, Orders, and decrees of the District 
and Circuit Courts, and for that purpose the several territories shall, 
by orders of the Suprême Court, be assigned to particular circuits. 

By section 5 of the act, appeals or writs of error may be taken from 
the District or Circuit Courts direct to the Suprême Court in cases 
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of conviction of a capital or otherwise infamous crime, but as amend- 
ed by act of January 20, 1897, c. 68, 39 Stat. 492 (U. S. Comp. St, 
1901, p. 549), tlie words "or other infamous" were stricken out, so 
that now the Circuit Courts of Appeal hâve autliority to review final 
décisions in cases of infamous crimes not capital. 

The "same appellate jurisdiction" to review judgments of the 
Suprême Courts of territories as hâve the Circuit Courts of Appeals 
to review judgments of the District and Circuit Courts is power to 
review judgments under criminal iaws as administered by the Su- 
prême Courts of the territories. Limitation is prescribed by the lan- 
guage, which confines the review to cases where the judgments of the 
Circuit Courts of Appeals are made final by the act of 1891 and the 
amendment of 1897 already mentioned. We regard the particular 
words just quoted not as referring entirely to a particular class of 
cases to be heard, but as primarily conferring the gênerai judicial pow- 
er, which, as indicated, is to review by appeal or by writ of error final 
décision. Whether the particular case is one where the power may 
be exercised is another question, and that is determinable by inquiring 
whether the judgment, order, or decree sought to be reviewed is one 
made or givôn by the Suprême Court of the territory in a case not 
capital, or is one arising under the patent or admiralty Iaws, and is 
one where the judgment of the Circuit Court of Appeals is made final. 
If it is, then review may be had. 

It is a fact, of course, that where a judgment in a criminal case is 
brought by writ of error to the Circuit Court of Appeals it is usually 
one arising under the Iaws of the United States exclusively; but that 
is incidental, in no wise conflicting with the view that section 15 of the 
judiciary act of 1891 extends the jurisdiction of Circuit Courts of Ap- 
peals to review judgments, orders, and decrees of the Suprême Courts 
of the territories in cases not capital, whether under fédéral or ter- 
ritorial statutes. 

It being true, then, that the act is broad enough generally to in- 
clude authority to review the judgments of territorial Suprême Courts, 
the proper scope to be given to the appellate jurisdiction is to include 
within the class of judgments made final by the décisions of the Cir- 
cuit Courts of Appeals judgments in ail cases of infamous crimes not 
capital arising under the criminal Iaws wherein judgments hâve been 
pronounced by territorial Suprême Courts, as well as by District and 
Circuit Courts. In this way the several provisions of the whole act are 
harmonized, and we are led to the conclusion that the jurisdiction of 
the Circuit Courts of Appeals extends to certain criminal cases where- 
in territories, as well as the United States, are parties. 

In Steamer Coquitlam v. United States, 163 U. S. 346, 16 Sup. 
Ct. 1117, 41 L. Ed. 184, the Suprême Court said of the judiciary act 
of 1891: 

"Looking at tlie whole scope of the Act of 1891, we do not doubt that Con- 
gress contemplated that the final orders and decrees of the courts of last 
resort In the organized territories of the United States — by whatever name 
those courts were designated in législative enactments — should be reviewed 
by the proper Circuit Court of Appeals, leaving to this court the assignment 
of the respective territories among the existing territories." 
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In Miller v. Territory of Oklahoma, 149 Fed. 330, 79 C. C. A. 
268, the question now under considération was considered by the Court 
of Appeals of the Eighth Circuit, and it was held that there is noth- 
ing in the language employed in section 15 of the act referred to, to 
indicate that a review would not apply to cases arising under the crim- 
inal laws of the territory of Oklahoma, as well as those of the United 
States. Judge Phillips, for the court, points out that the décision in 
the case of Aztec Mining Company v. Ripley, 151 U. S. 79, 14 Sup. 
Ct. 236, 38 L. Ed. 80, did not intend to limit the classes of criminal 
cases that might be reviewed to offenses denounced by fédéral stat- 
utes only. And as we take the same view, the motion to dismiss is 
denied, and jurisdiction retained. 

Upon the merits the principal point relied upon by the plaintifï in 
error is that the Suprême Court of the territory erred in afifirming the 
judgment of the trial court, in refusing to submit to the trial jury the 
issues of former acquittai and jeopardy, and by holding as a matter 
of law that neither of those pleas raised questions to be passed upon 
by the jury. Section 878 of the Pénal Code of Arizona of 1901 rec- 
ognizes pleas of guilty, not guilty, former judgment of conviction or 
acquittai, and once in jeopardy, while section 894 of the Code defines 
issues of fact as arising upon a plea of not guilty, former conviction 
or acquittai of the same offense, and once in jeopardy. The Code 
(section 895) also provides that issues of fact in felony cases must be 
tried by a jury, and section 971 lays down the procédure that, upon 
a plea of former conviction or acquittai of the same offense, the ver- 
dict is either for the territory or for the défendant. 

We are in accord with the Suprême Court of the territory in hold- 
ing that a better.practice demanded that the trial court should hâve 
instructed the jury to return verdicts upon the spécial pleas inter- 
posed. But as the record shows that the évidence in support of the 
pleas was undisputed, consisting, as it did, principally of records, the 
sufficiency of the pleas -yvas resolved into a question of law, which 
necessarily called upon the court for a déclaration of the légal effect of 
such évidence. The décision was that the pleas were not sustained, 
because the offense for which the défendant was then on trial was a 
différent one from that for which the défendant had been tried be- 
fdre. This was correct as far as it went, so that the essential point 
is merely whether the court denied to the défendant a substantial 
right in omitting the formality of directing a verdict in conformity 
with its décision. \ 

Certainly, to hâve called for a verdict would hâve been obédience to 
a statutory mode of proceeding upon the trial, but as there was no 
possible room for any finding by the jury except one conforming to 
the décision of the court, and which pertained to an ultimate légal 
effect, the omission to follow the mode of procédure prescribed could 
not hâve tended to the préjudice of the défendant, and therefore is 
within the purview of section 1174 of the Pénal Code of Arizona of 
1801, which provides tha,t: 

"Neillier a departure from the form or mode prescribed in respect to any 
pleadin^s or proceeding^, nor any error or mistake tlierein, shall render the 
sânie hivalid. unless it shall hâve actuîilly prejudieed the défendant or teuded 
to his préjudice in respect to a substantial right." 
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' The Suprême Court of the territory, construing the statute of Ari- 
zona, so held, and we see no substantial reason to décide otherwise. 
Sweeney v. I^mme, 89 U. S. 208, 33 L. Ed. 727 ; Copper Queen Con- 
Mining Co. v. Arizona Board, 206 U. S. 474, 37 Sup. Ct. 695, 51 L- 
Ed. 1143; Uwis v. Herrera, 308 U. S. 309, 38 Sup. Ct, 413, 53 L. 
Ed. 506. , 

The judgment is affirmed. 



In re J. M. ACHESON €0. 

GINSBURG et al. v. MEARS et al. 

(Circuit Court of Appeals, Ninth Circuit. May 24, 1909.) 

No. 1,693. 

Bankbuptct (§ 345*)— Claims— Peioeities— Teust Ftjnds. 

Where a bankrupt sold property conslgned to hlm under a contract 
wliich requlred liim to hold the proceeds of sales in trust, separate from 
his own funds, until pald over to the owner, and in violation of sueh 
• trust mingled the trust funds with his own and used theni in hls busi- 
ness, the owner is entltled to recover such trust funds in fuU, in so far 
as he can show that they or property into which they were converted 
came into the hànds of the bankrupt's trustée and hâve increased the 
estate, but no further. 
[Ed. Note. — For other cases, see Banlcruptcy, Dec. Dlg. 5 345.*] 

Pétition for Revision of Proceedings of the District Court of the 

United States for the District of Oregon, in Bankruptcy. 

The J, M. Acheson Company, a mercantile corporation, was, wlth Its ex- 
pressed consent, duly adjudged a bankrupt on June 2, 1908. Thereafter a 
receiver was appointed by consent, and ail assets of the corporation were 
turned over to him for the beneflt of ail the creditors. The receiver was 
afterwards named as trustée. Among the claims flled against the estate was 
one by the flrm of Ginsburg Bros., of Chicago, who set forth in thelr péti- 
tion filed wlth the référée that the J. M. Acheson Company owed them $2,- 
228.50 on an open account for merchandise delivered by the flrm of Ginsburg 
Bros, to the sald J. M. Acheson Company on consignment within two years 
last past before flllng the claim, bills for which were annexed to the péti- 
tion and made part thereof. Claimants further set forth that "the agreed 
value of the goods shipped by deponent's said flrm to sald bankrupt was $4,- 
212.25, and ail of said goods were disposed of by sald bankrupt, exceptlng 
goods to the value of $1,483.75, which goods were returned by order of this 
honorable court, Of the moneys received for said goods which were sold, 
sald bankrupt has paid thls deponent's flrm the sum of $500 only, leaving 
said balance of $2,228.50 due this deponent's flrm; that no part of sald claim 
has been paid ; that there are no set-oflEs or counterclaims to the same ; and 
that this déponent has not, nor has his said flrm, nor has any person by 
their order, or to this deponent's knowledge or belief, for thelr use, had or 
received any manner of securlty for said claim whatever ; that no note has 
been received for sald account nor any judgment rendered thoreon ; that sald 
Items of sald claim became due as soon as sales of said goods were niade by 
said bankrupt, and ail funds received by said bankrupt from the sales of said 
goods which were not paid over to this deponent's flrm were to be held in 
trust by said bankrupt and said funds were trust funds. Thls déponent is 
informed and belleves and therefore says that sald bankrupt falled to keep 
sàid trugt fund separate and distinct from other funds, but wrougf ully mixed 
and commlngled the same with the money of said bankrupt, and said banJt- 

♦For other cases see same toplc & 5 number In Dec, & Am. Digfi, 1907 to date, & Rep'r Indexe» 
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rupt has nséd sald trust fund In payment of its employés and other runnlng 
expenses, In paylng other credltors, and In purchaslng aundry other goods, 
wares, and mercbandise whlch composed the assets of sald bankrupt, whlch 
assets were taken charge of by the receiver appolnted by this court. Said 
assets were dlsposed of by sald receiver for the sum of . Sald receiv- 
er was thereafter selected and now Is the trustée of said bankrupt, and still 
has In hls possession funds recelved from thé sale of sald assets more than 
sufficlent In amount to satlsfy this clalmant's claim In fuU." The prayer w&a 
that the clalm be allowed In fuU. 

The trustée flled a gênerai demurrer to the pétition, and, after hearing, the 
référée, wlthout formai action upon the demurrer, dlsallowed the claim of 
petltloners as a preferred one, but dlrected that It be filed as a gênerai clalm. 

Petltloners sought a revlew of the referee's order. The District Court af- 
flrmed the order of the référée, and allowed the clalm as a gênerai one against 
the estate. Petltloners appealed to thls^ court 

Clarence H. Gilbert and James Cole, for petitioners. 
J. V. Beach, N. D. Simon, A. F. Flegel, and Geo. W. Joseph, for 
respondent. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, District 
Judge, 

HUNT, District Judge (after stating the facts as above). While 
the claimants' pétition praying that their claim be allowed as a pre- 
ferred one is defective in not setting forth with more définit eness 
facts as to how much of the trust funds alleged to hâve come into 
the bankrupt's hands were used by the bankrupt in payment of its 
employés and its running expenses, or in paying its other creditors, 
or in purchasing sundry other goods and meréhandise, neverthelëss 
we think the pétition is sufficient to show that there was a delivery 
to the bankrupt by petitioners of certain goods on consignment of 
the value of $4,212.25, such delivery having been made within two 
years prior to the filing of claimants' pétition, and that the bankrupt 
had disposed of the goods so delivered on consignment except goods 
of the value of $1,483.75, which were returned to petitioners by or- 
der of the bankruptcy court. It also sufEciently appears that the 
bankrupt had only paid $500 of the money received by it from the 
sales of the goods so delivered to it ; that the moneys received by the 
bankrupt were due as soon as sales of said goods were made ; that 
ail funds received by tlie bankrupt from the sales of said goods which 
were not paid over to petitioners were to be held in trust and in a 
fund sëparate from the other funds of the bankrupt, and that the 
bankrupt wrongfully mixed the funds so received by it with its own 
and used the said trust funds to pay its current running expenses, its 
creditors other than petitioners, and to buy merchandise, which mer- 
chandise composed the bankrupt's assets which passed into the hânds 
of the receiver of the court and were by him sold. It is also to be 
taken as a fact that the trustée in bankruptcy is the same person who 
was the receiver, and that as trustée he has in his possession . funds 
received from the sale of said assets more than enough t6 pay the 
claimants' claim in full. The! question arisîng then upon thèse abnéga- 
tions is, do they constitute a prima f acie showing of a charge upon 
the funds in the trustee's hands in favor of the owners of the goodsî! 
And, if so, to what extent does it reach? 
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The doctrine of equity as sustained by the Suprême Court in Na- 
tional Bank v. Insurance Co., lOé U. S. 65, 36 L. Ed. 693, approving 
the rule in Hallett's Estate, 13 Ch. Div. 696, is that if property is in- 
trusted to another to sell and pay over the proceeds, and sale is made, 
the bénéficiai owner is entitled to the proceeds, whatever be their form, 
provided only he can identify them. If the proceeds cannot be identi- 
iied because the trust money is mingled with the money of the trus- 
tée, then the cestui que trust is entitled to a charge upon the new 
investment to the extent of the trust money traceable into it. Justice 
Matthews writes of the rule as going far enough to cover not alone 
express trustées and agents, but bailees, rent collectors, or "anybody 
else in a fiduciary position," and as making "no différence between in- 
vestments in the purchase of lands or chattels or bonds or loans or 
moneys deposited in a bank account," and he shows very clearly that 
the foundation of the doctrine rests upon the "very idea of trusts," 
which can only be preserved by a strict enforcement of the principle 
that one who holds a relationship of trust is not allowed to make pri- 
vate use of trust property. "The rule in equity is 'that, as between 
cestui que trust and trustée, and ail parties claiming under the trustée 
otherwise than by purchase for a valuable considération without no- 
tice, ail property belonging to a trust, however much it may be chang- 
ed or altered in its nature or character, and ail the fruit of such prop- 
erty, whether in its original or altered state, continues to be subj'ect 
to or affected by the trust. This settled doctrine of equity has its 
basis in the right of property. * * * But it is the gênerai rule, 
as well in a court of equity as in a court of law, that, in order to fol- 
low trust funds, and subject them to the opération of the trust, they 
must be identified.' Andrews, J., in Cavin v. Gleason, 105 N. Y, 256, 
11 N. E. 504." In re Hicks, 170 N. Y. 195, 63 N. E. 376. 

Application of the doctrine as stated was made by this court in 
City of Spokane v. First Nat. Bank, 68 Fed. 983, 16 C. C. A. 85, 
where it was held that where a trustée had wrongfully mixed and com- 
mingled with his own funds moneys known to be trust funds, and 
thereafter wrongfully invested such funds in securities which remain- 
ed in his hands, the owner of such funds was entitled to follow the 
same in the form in which they had been converted, and could impress 
a trust for his benefit. 

In carrying out the rule, when it comes to proof, the owner must 
assume the burden of ascertaining and tracing the trust funds, show- 
ing that the assets which hâve corne into the hands of the trustée hâve 
been directly added to or benefited by an amount of money realized 
from the sales of the spécifie goods held in trust; and recovéry is 
limited, to the extent of this increase or benefit. City Bank of Hop- 
kinsville y.' Blackmore, 75 Fed. 771, 21 C. C. A. 514 ; Cushman v. 
Goodwin, 95 Me. 353, 50 Atl. 50. If, however, he succeeds in making 
requisite proof, it then devolves Upon the bankrupt, or the trustée who 
takes the property of the bankrupt in the same relation that it was 
held by the bankrupt, to distinguish between what is his and that of 
the cestui que trust. Smith v. Mottley, 150 Fed. 366, 80 C. C. A. 154 ; 
Smith V. Township of Au Grès, 150 Fed. 267, 80 C. C. A. 145, 9 L. 
R. A. (N. S.) 876. 
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We do not itiean to be understood as holding that eqttity will grànt 
to a cestui que trust relief against any assets in the hands of a trustée, 
for it will not go farther than to give a lien when the iacts are that 
there remain in the estatei spécifie funds or property which hâve in- 
creased the assets of the estate, and which represent the proceeds 
of the spécifie property intrusted to the bankrupt. Lowe v. Jones, 
Adm'i-, 192 Mass. 94, 78 N. E. 402, 6 L. R. A. (N. S.) 487, 116 Am. 
St. Rep. 225. Moreovér, if there has been expenditure, and the funds 
are gbnej and no spécifie property or money is found instead of 
the funds, it is inéquitable that some other property found should 
be applied to pay one créditer in préférence to another. So, funds 
that hâve been dissipàtèd or that hâve htén used to pay other creditors 
or that hâve been spent to pay curretit business expenses are not re- 
çoverable, because they are gone and there is nothing remaining to be 
the siibject of the trust. This qualification of the gênerai raie is to 
be applied to the facts pleaded in the présent case, inasmuch as it is 
alleged thât some of the trust moneys were used by the bankrupt in 
payin^ its employés, and in the expenses of running its business, and 
in paying other creditors. For them there can be no recovery. Slater 
et al. V. Oriental Mills et al., 18 R. L 352, 27 Atl. 443; Nohotuck Silk 
C6. V. Flànders, 87 Wis. 237, 58 N. W. 383. But for the moneys rep- 
resented by assets which went into the hands of the receiver under 
the circumstances alleged, and which the pétition charges that the re- 
ceiver hâd when claimants filed their pétition, there appears to be an 
équitable clàim, to support which petitioners should be allowed to 
introduce évidence. 

Our conclusion is that the lower court erred in afiirming the order 
of the référée denying claimants' pétition. The order ofthe District 
Court is therefore reversed, and thé case remanded with directions to 
send.the matter back to the référée With instructions to overrule the 
demurrer interposed by the trustée and to require an answer. 



WESTINGHOUSB MAOH. CO. v. BLBCTBIO STORAGE BATTBRY CO. 

(Circuit Court ofAppeals, THlrd Circuit. June 8, 1909.) 

No. 36. 

1. Courts- (8 !J62*)^Bnx to Pebpbtuatk Testimony— Jueisdiction of Cib- 

CUIX'COtJRTS. , 

The sççond clause of Eev. St g 866 (XJ. S. Comp. St 1901, p. 663), 

which provides that "any Circuit Court upon application to it as a court 

of eqolty^ may, according to thé usages of chancery direct dépositions 

tO'be taljen in perpetuftm rel niemorlam .If theyrelate to any matters 

that ipçy be cognlzaWe in any court pf "the United Stat^," is whpUy 

separàté from the flrist clause authorizing ahy fédéral court, #he.re nôc- 

eissary lu order to prêtent a fallure ordëlay of justice Ih a pèndihg case, 

tO'grant a dedlmus protestatem to take dépositions according to the.coin- 

■' moi) ;U8age, and Is a récognition ajQd régulation of: the gênerai power qf 

,, the fedeçal courts as courts of chihcery. under Côhst, art, 3,'| 2, to en- 

tçrtaiii' blUs to perpetuate' testlmony, where the cômiilàliiàiit cannpt hinî- 

self bring the matter to which the desired' testimouy relates into présent 

^ Jufdlciàl Inrestlgatlon. ■ ^ ':;. T . r 

.'< ; [Bd. NoléJ-riror other, cçJseSiSeôiCourts, Dec. Plg.;§ 262.*] ; 

*For otber cases see aanie topic & i numsxib In Sec. & Am. Digs. 1907 ta dàU, & Rép-T IttâaXM 
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2. Dépositions (§ 20*) — Bill to Perpetuate Testimony---Fedebal Col'rts. 
A eomplalnant may malntain a blU In equlty in a Circuit Court to 
perpetuate testimony, where it shows tliat défendant cliarges tliat an 
article manufaetured and sold by eomplalnant infringes a patent owned 
by défendant, and threatens suits against eomplalnant and its customers 
but refuses to bring such suits, and that eomplalnant can prove that 
such patent is void by the testimony of certain designated wltnesses but 
not otberwise. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. §• 31; Dec. 
Dig. § 20.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 165 Fed. 992. 

Melville Church, for appellant. 
A. B. Stoughton, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BUFFINGTON, Circuit Judge. This is an appeal by the Westing- 
house Machine Company from a decree of the Circuit Court for the 
District of New Jersey sustaining a demurrer and dismissing a bill 
in equity filed by said company against the Electric Storage Battery 
Company. Such bill alleged the appellant company was making, us- 
ing, and selling electrical storage batteries which appellee claimed in- 
fringed its letters patent No. 875,313; that appellee had so notified ap- 
pellant and its customers, and threatened, but failed to bring, suit for 
such inf ringement ; that appellant believed such patent was void, be- 
cause, while issued as a joint, it was the sole, invention of one of the 
patentées, and it had also been in pubHc use and on sale for more than 
two years prior to application. The bill further alleged that thèse f acts 
could only be effectively established by proof of the highest grade ; 
that it could now be donc by available named witnesses ; that this tes- 
timony might be lost by their death or removal from the country; 
that appellee did not bring suit in the hope that such testimony might 
be lost; and that appellant could not bring the matter to jûdicial déter- 
mination. The bill therefore prayed leave to perpetuate the testimony 
of such witnesses in perpetuam rei memoriam. 

This bill was filed pursuant to Rev. St. § 866 (U. S. Comp. St. 1901, 
p. 663), which provides : 

"In any case wliere it is necessary, in order to prevent a fallure or delay 
of Justice, any of the courts of the United States may grant a dedimus po- 
testatem to take dépositions according to common usage ; and any Circuit 
Court, upon application to it as a court of equlty, may, according to the 
usages of chancery, direct dépositions to be taken In perpetuam rei memori- 
am, if tliey relate to any matters that may be cognizable in any court of the 
United States." 

Basing its action on the fifth ground of demurrer, viz., "The aver- 
ments of the bill do not présent a case where it is necessary in order to 
prevent a failure or delay of justice that the dépositions be taken per- 
petuam rei memoriam," the court below, in an opinion reported at 165 
Fed. 992, drew no distinction between an application in a pending case 

*For other cases see sairie topic & § nvmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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under thé; first clause for à dedimus "to take dépositions according to 
common usage," and an original bill in perpetuam rei memoriam "ac- 
cording to the usages of chancery" under the second clause, in the 
"Circuit Court, upon application to it as a court of equity." We, how- 
ever, are of opinion thé two clauses are distinct and independent, con- 
template différent procédures, and the provisions of the first do not 
affect the second. And in this vievv we find support of authority. 

Since gênerai chancery jurisdiction was vested in the fédéral courts 
by the Constitution itself (article 3, § 2), it follows that the provisions 
of Rev. St. § 866, in référence to Circuit Courts as courts of equity 
entertaining bills to perpetuate testimony, are but régulations or exten- 
sions of chancery jurisdiction in and to particular fédéral courts, and 
not the origin of such jurisdiction in fédéral courts generally. 2 Bâtes 
on Fédéral Procédure, § 663. Now the provision in that act for a 
dedimus is not for an original bill, or, indeed, for chancery relief, but 
for a supplementary proceeding in a case already brought. Thus the 
statute refers to pending cases by the words, "In any case whère it is 
necessary, in order to prevent a failure or delay of justice," and to féd- 
éral courts generally in the words, "any of the courts of the United 
States." Moreover, the power thus granted is not to be exercised 
"according to the usages of chancery," but "according to common 
usage." What this latter means is stated by Chief Justice Marshall in 
Buddicum v. Kirk, 3 Cranch, 395, 2 L. Ed. 444: 

"By a subséquent part of the section; dépositions may be talten by dedimus 
potestatem, according to common usage. The laws of Virginia, therefore, 
are to be, referred to on the subject of notice." 

The jurisdiction of courts of equity to entertain bills for the per- 
pétuation of testimony is undoubted. In Booker v. Booker, 20 Ga. 
780, it is said it dates to the reign of Philip and Mary. It is by original 
bill, and exists where the complainant has an interest which he cannot 
make the subject of judicial inquiry and the testimony in support of 
such interest may be lost before such inquiry is made. In the Equity 
Draftsman, p. 358, it is said : 

"If the party who files the bill can, by no means, brlng the matter in ques- 
tion into présent investigation, * • * there courts of equity will enter- 
tain such a suit, for otherwise the on!y testimony which could support the 
plalntiîf's title might be lost by the death of the wltness." 

Daniel's Chancery, 1573, says: 

"A bill to perpetuate testimony must show tliit the facts to which the 
testimony of the witnesses proposes to be exaniined Is conceived to relate 
cannot be investigated in a court of law or equity, or that, before the facts 
can be adjudicated upon, the évidence of a material witness is likely to be 
lost by his death or departure from the realm." 

Now, while a demurrer to such a bill was sustained in Angell v. 
Angell, 1 Eng. Ch. Rep. 89, the ground to sustain such bill is thus 
stated : ■ 

"But If the party who files the bill can, by no means, bring the matter in 
question into présent judicial investigation, * * * there courts of equity 
will entertain such a suit; for, otherwise, the only testimony which would 
support the plaintiff's title might be lost by the deaths of his witnesses." 
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In Ellice V. Roupell, 32 Beav. 303, the Master of the Rolls said : 

"Tïïe course which the court always adopts, in bills to perpetuate testi- 
mony, Is yery simple and stralglitforward. Where a person files sucli a bill 
raising an issue wliich can be tried at once at law, this court holds that is 
net a case for a bill to perpetuate testimony. ♦ • ♦ But where a person 
in possession of an estate hears that another intends to inipeach his title, 
upon the ground that the title deed by which he holds the estate is a forgery, 
then, as the person in possession can take no step to establish his title, and 
as the person out of possession will not bring an ejectment against hlm until 
his witnesses are dead, it bas always been held that the person in posses- 
sion may flle a bill to perpetuate the testimony of his own witnesses in or- 
der to frustrate the design of the person who delays bringing forward his 
case until the witnesses who can speak to the truth of the défense are no long- 
or in existence." 

Equity assumed this jurisdiction in our American courts. Thus in 
May V. Armstrong, 26 Ky. 261, 20 Am. Dec. 137, it is said : 

"The use of the proceeding is to give notice to those who may be waiting 
for the death or removal of witnesses, and destruction of évidence, to assert 
claims which might then succeed, but which could not if the testimony in 
existence is perpetuated, and by sueh notice to lay the foundation for In- 
troducing the testimony taken and preserved by authority of the court, al- 
though the witnesses are dead, whenever, thereafter, the défendants may 
attempt to assert their claims." 

Likewise in Georgia, Booker v. Booker, supra, says: 

"Where the application is to perpetuate testimony in cases where there 
is no suit, * * * the applicant must show that the facts to which the 
testimony of the witnesses proposed to be examined relates cannot be imme- 
diately investigated in a court of law, ♦ * • so that, before the investi- 
gation can take place, the évidence of a material witness Is likely to be lost 
by his death or departure from the country." 

In Hall V. Stout, 4 Del. Ch. R. 272, the Chancelier said: 

"ïhe complainant was in the exact situation entitling a party to the re- 
lief sougùt by the bill. * * • Evidence material to his title rested in the 
exclusive knowledge of two witnesses, and, being hlmself in possession, it 
was not in his power to bring the title to a trial at law under immédiate 
judicial investigation, so as to secure évidence against loss by the death of 
thèse witnesses. Thèse are the grounds of this sort of relief. • * * To 
deprive the complainant of this relief, It must appear to rest in his own pow- 
er, and not at ail in the option of his adversary, whether to bring the title to 
a présent judicial inaestigation. * * * Bills to perpetuate testimony pro- 
ceed, not on the ground of imminent risk of loss before a pending suit can 
reach a trial, but on the ground that, the party not being in a situation to 
bring his title to a trial, his évidence may be lost through lapse of time, a 
risk aflfecting ail évidence, irrespective of any particular condition of a wit- 
ness. The right to this relief, therefore, does not dépend upon the condition 
of the witness, but upon the situation of the party, and his power to bring 
his rights to an Immédiate Investigation." 

Such appears also to be the view of American text-book and digest 
writers : 9 Am. & Eng. Ency. of Law, p. 312 ; Story's Equity Plead- 
mg, § 303; and 1 Foster's Fed. Procédure, § 279, where it is said: 

"Such a bill must also show * • * some ground of necessity for per- 
petuating the évidence, as that the facts to which the testimony of the wit- 
nesses proposed to be examined relate cannot be immediately investigated in 
a court of law or equity, or, if they can be Immediately investigated, that 
the right to commence such a suit or action belongs exclusively to the de- 
fendant. It wlll thus appear that the jurisdiction of a court of equity to en- 
tertain a bill to perpetuate testimony is dear, and that Rev. St g 866, is but 
170 F.— 28 
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an explicit récognition and '•egulation of tbat power as applled to the Cir- 
cuit Courts ttian the vestlng of original jurlsdictlon In fédéral courts." 

That the statute is to be liberally construed, and, indeed, that the 
reraedy may be exercisçd where a suit is pending, is shown in Richter 
V. Union Trust Company, 115 U. S. 55, 5 Sup. Ct. 1163, 2& L. Ed. 345. 
where, on denying an application to take testimony in a case pending 
on appeal to that court, fhe Suprême Court treated the in perpetuam 
clatise as standing alone (as did also Judge Brown in Green v. Com- 
pagnia Co. [D. C] 82 Fed. 494), and said: 

"Under Eev. St. § 866, any Circuit Court, upon application to It as a court 
of equltyi may, aeeordlng to the Usages of chancery, direct dépositions to be 
takeu In perpetuam rel memoriam if tliey relate to any matter that may 
be cognlzable In any court of the United States. There is nothlng In the 
motion papers to Indicate that the appeïlànt may not prôceed under thls stat- 
ute to take and periletuate his testimony; If he bas reason to fear that It will 
otherwlse be lopt." 

In the Hght : of this undoubted jurisdiction, under "the usages of 
chancery," of courts of equity to entertain bills to perpetuate testimony, 
in situations similar to the appellant's, we are clear this demurrer 
should hâve bèeh overruled. The interest of the appellant in the sub- 
ject-matter, its inabihty to bring suit or make appellee's patent a sub- 
ject of judicial in^uiry, afld the risk that the testimony in its favor may 
be lost, warranted the relief sought. Such a bill was maintained in a 
case involving patent rights in N. Y. & Balti. Cofïee Polishing Co. v. 
N. Y. Coffeé Polishing Co. (C. C.) 9 Fed. 578. 

The decree below is therefore reversed, with directions to reinstatc 
the bill, overrule the demurrer, and enter a decree in favor of com- 
plainant. 



McDONALD r. LUOKENBACH. 
(Circuit Court of Appeals, TJiird Circuit. Aprll 19, 1909.) 

, , '. No. 19. '■' ' 

i. Bills and Notes (§ 281*) — Indorsèbs— Natdke and Extent of Liability. 

Under Negotiable Instruments Act Pa, May 16, 1901 (P. L. 203) § 63, 
whlcb provides that "a person pladng, hls Signature upon an instrument 
otherwlse than as maker, drawer or ftcceptor, Is deemed to be an liidorser, 
unless he clearly indicates by approprlatè words hls Intention to be found 
in some other capacity," the fact that persons who slgned thelr names in 
blank upon a note glven by a corporation were respectlvely the président 
and secretary of such corj)orati6n, and as such officers executed the note 
in Its behalf, dld not eularge their Individual llablllty, whlch: wàs that of 
Indorsers only, who could not be hçld, except pn presentment, demand, 
and notice oî nonpayment by the principal. 

[Ed. Note.— -For other cases, seeElUs and Notes, Dec. Dlg. f 281.*] 
2. CoBPORATioNS (§ 306*) — IjIability of , Offickbs— Unatjxhobized Execution 

OF î*OTE. ■ , , i . , 

The fact tliat the président and secretary of a côiporatlon, who as such 
officers sigfled a promlssory note .In Ji^ l)éhalf , did so wlthout authorlty, 
does not render them indlvlduàjjiy.,ï(arties to the note, nor liable thereon 
as makers; their llablllty belngtfpr.b'reach of tlielr implied warranty 

•For otlier cases aee sanife tOplc & § jiuMSEBltf Dec. &'Am. Dlgs. 19«7 to date, & Rep'r Inflexes 
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that they had authority, provided tbe payée was ignorant of the fact that 
they dld not, and relied on sueh implied warranty. 

[Ed. Note. — For otlier caees, see Corporations, Cent. Dig. §§■ 1457, 1458; 
Dec. Dig. § 306.*] 

3. BiLLS AND Notes (§ 489*)— Action— Variance. 

An action to charge a défendant as an Indorser of a note of a corpora- 
tion afBrms the validity of the note, and there can be no recovery therein 
on the ground that the note Is vold because executed wlthout authority, 
and that défendant Is liable because as an officer he slgned the same In ifs 
behalf. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. § 489.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 164 Fed. 296. 

John G. Johnson, for plaintiflf in error. 
Charles Biddle, for défendant in error. 

Before GRAY and BUFFINGTON, . Circuit Judges, and BRAD- 
FORD, District Judge. 

GRAY, Circuit Judge. The record brought up by the writ of error 
in this case discloses that Edgar F. Luckenbach, in January, 1908, as 
executor of Lewis Luckenbach (hereinafter called the plaintiflf), 
brought suit against Frank J. McDonald (hereinafter called the de- 
fendant), on a promissory note, bearing date July 2, 1903, for the 
payment of $10,000, four months after date, with interest. The noie 
was in this form: 
"$10,000. Phlladelphia, Pa., July 2, 1903. 

"Four months after date we promise to pay to the order of Lewis Lucken- 
bach ten thousand dollars at 1,336 Beach street, Phlladelphia, without défalca- 
tion, for value received, with interest. 

"[Slgned] The Holden Regealed Ice & Machine Co. 
"Henry J. Kunzlg, Prest. 
"Frank J. McDonald, Secy. 

"No. -. Due ." 

The note was indorsed: 
"Henry J. Kunzig. 
"Frank J. McDonald. 
"Sommers N. Smith." 

In the statement of claîm, it was averred that this note "was in- 
dorsed by the défendant, for the purpose of giving crédit to the said 
the Holden Regealed Ice & Machine Company, and delivered to the 
plaintiflf's testator," etc. It was f urther averred : 

"The sald note was duiy presented for payment on the date upon which It 
fell due, November 2, 1903, at 1336 Beach street, Phlladelphia, the place of 
payment named In the note, and payment was demanded and then and there 
refused. * ♦ * Notice of dlshonor and nonpayment of sald note was duly 
given to the défendant on the same day or on the day followlng the day on 
which thè defaOlt took place, and demand , was then and there made upon 
défendant for payment of the same, which waa and has ever since been re- 
fused." 

At the trial, there was no evidenee^ produced by the plaintifï, or 
otherwise, that the said note was presented for payment at the ofifice 

*Far other cases see same topic & S mvmbeb !u Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the Holden Regealed Ice & Machine Company, at its maturity, 
or at any other time or place whatever, or that any notice of the non- 
payment of the note, and the default of the maker in that respect, was 
ever given to the défendant, as indorser of the same. Indeed it is 
admitted that neither of thèse things occurred. The plaintifï, how- 
ever, contended and now contends: (1) That under the circumstances 
disclosed by the évidence, the défendant was liable as a maker, and 
therefore presentment was unnecessary, or (2) if he were to be treat- 
cd as an indorser, under the circumstances no notice of dishonor was 
required. The court below, having refused the motion to direct a 
verdict for défendant, gave peremptory instructions to the jury to find 
a verdict for the plaintifï. The reasons for doing so are given by the 
learned judge in his opinion refusing defendant's motion for a new 
trial and for judgment non obstante yeredicto, as folio ws : 

"At the argument on this motion, it was urged that, under the negotiable 
instrument act of Pennsylvania of May 16, 1901 (P. L. 203), the défendants 
could only be held as indorsers, under section 63 of the aot, whieh provides: 
'A person placing his signature upon the instrument other than as a maker, 
drawer or accepter, is deemed to be an indorser, unless he clearly indicates 
by appropriate words his intention to be found In some other capaclty.' If 
there was no other évidence In the case eXcept the note itself, with thèse de- 
fendants appearing as they do upon the back of the note as indorsers, of 
course this section would apply and theiy could not be held In any other 
capacity. It wpuld then hâve been necesfsary for the plaintifï to prove pre- 
sentment and notice. But this section bas no application, because the un- 
contradicted évidence, aside from the note, shows that the case falls within 
sections 80 and 115 of the negotiahle instrument act. It is provided iu sec- 
tion 80 that 'presentment for payment is not required in order to charge au 
Indorser where the Instrunient was made or accepted for his accommodation, 
and he had no reason to expect that the Instrument will be paid if presented,' 
and section 115 provides that 'notice of dishô'hor is not required to be given to 
an indorser iû either the following cases: * ♦ * (2) Where the indorser 
is the person to whom the ii^strument is presented for payment ; (3) where 
the Instrument waS made or accepted for his accommodation.' 

"The évidence shows that the indorsers were the real parties in the transac- 
tion and the name of the iCe company was only used for the purpose of car- 
rying out the transaction between the indorsers and the lender. The plaln- 
tiff, if he had endeavored to présent the note at maturity, would necessarlly 
bave presented it to either Kunzlg or McDonald. Thèse men knew there were 
no other parties who could pay the note but tbemselves in any capaclty, and 
they had ail the information whieh they could hâve received if every f ormality 
required by the law had been complied with. For thèse reasons the motion 
for judgment non obstante yeredicto is overruled." 

We are compelled to difïer from the learned judge of the court 
bélow, in the view hère taken by him of the effect of the évidence, and 
consequently in the conclusions of law founded thereon., We do not 
thinkthat the relation of the parties to each other, as disclosed by the 
testirhony, differs frotti that whieh appears from the instrument itself. 
By sections 63 and 64 df the negotiable instrument act of Pennsyl- 
vania of 1901, it is prpvidedasf ollpws; ',, / ' '.. 

"Sec. 63. A person placing his signature upon an instrument otherwise than 
as a maker, drawer or acceptor; Isdéeiraed-to be an indorser, uniess he clearly 
indicates by appropriate words his Intention to be found in some other ca- 
paclty. . . 

"Sec. 64. Where a person, not othérwiàe a party to an instniinent, places 
thereon his signature in blanfc, before delivery, he is liable as an Indorser in 
accordance with the following rules: 
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"1. If the instrument Is payable to the order of a third person, he Is liable 
to the payée and to ail subséquent parties. 

"2. If the instrument is payable to the order of the maker or drawer, or 
is payable to bearer, he Is liable to ail parties subséquent to the maker or 
drawer. 

"3. If he signs for the accommodation of the payée, he is liable to ail par- 
ties subséquent to the payée." 

It is very clear that the requirement of thèse sections of the statute 
in this respect is, that one whose signature has thus been attached to a 
negotiable instrument, can be held to no other or greater Hability than 
that of an indorser, unless he has, in appropriate language used for 
that express purpose, indicated an intention to be found in some other 
capacity. This intention is not to be irtferred f rom conduct, or from 
language that is equivocal, much less from that which is consistent 
with an intent to assumé only the secondary Habihty of an indorser, 
and not the primary hability of a maker. 

It is true that the défendant and the two other indorsers were of- 
ficers and stockholders of the company, as was also the décèdent and 
payée of the note; that they were interested in the success of the 
corporation of which they were directors and stockholders ; that they 
were, so to speak, managing directors, and as such were financing the 
aflfairs of the corporation. It appears that at a meeting in Camden 
for that purpose, held at the office of the company, at which ail the 
directors, including décèdent, were said to be présent, it was pro- 
posed that a loan of $10,000 .should be secured, in order to enable 
the company to finish a certain contract, for which they were to re- 
ceive $16,000, as well as carry forward other business of the company. 
Just after the adjournment of this meeting, the payée of the note, 
Luckenbach, agreed to loan this money, and he afterwards gave a 
check for thé same to one of the directors, upon condition that he 
should hâve delivered to him the note of the company, indorsed by 
the président thereof, and twoof the directors, one of whom was the 
défendant. This check for $10,000 was forthwith deposited to the 
account and crédit of the company, the maker of the note, and it is 
the uncontradicted évidence that it was used in the prosecution of 
the company's legitimate manufacturing work. 

We think there is no^ évidence disclosed by the record, tending to 
show that anything else was contemplated by those who negotiated 
this loan, than that it was to be a loan to the corporation for the pro- 
motion of its business, for which the corporation was to be primarily 
bound by the promissory note which it made, and that the directors 
who loaned their crédit by indorsemént assumed the secondary Hability 
of indorsers, and none other. Ail the évidence is consistent with this 
statement of the transaction, and no other interprétation, it seems to 
us, can be given to it, unless, indeed, directors and officers of a cor- 
poration interested in its successful opération cannot, in negotiating a 
loan for the benefit of the corporation, insure its crédit by assuming 
only the Hability of indorsers of its negotiable paper. Such a proposi- 
tion, of course, can be sustained neither by reàsoh nOr authority. In 
the présent case, ail the évidence tends fo show that the payée of the 
note had no other thought than that the security he held for his note 
was what it purported to-be on its face, i. e., the primary Hability of 
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the corporation, as maker, and the secondary liability of the défendant 
and his t\yo ço),le^gues, as jndorsers^ i Nb apparent éagçrness or zeal 
on the part of. tïiese im^orsers and: ;the payée, to raise this money for 
the purposes of the corporation, can obscure or contradict the évident 
intention that the fbtm ôf the contraict ^ and the liability of the parties 
thereto, given and taken in security for the Iban, should not be other 
than'as iridicated on^ the face of the instrument itself. In no other 
sensé thân as active and zealous business managers tan they be called, 
as the lè'arned judge t)f the court belbw calls them, the real parties 
in thè transaction,; and we cannot agrée with him that the évidence 
shows ihat the loan^ wâs made directly to thèse three directors, for 
their : own, purposes or otherwise. In transactions of tbis kind, the 
corporate entity is as distinct from itsofïiçers and directors as it is 
from thifd persons with whom it tratisacts busiiiess, and stockholders 
or directors who lend their individual crédit to the corporation of 
which they are members,. by indorsement; pf negotiable paper, or oth- 
erwise, are entitled to the same rights and immunities which attach 
to thé status of indorser or surety, where third parties hâve assumed 
those liabilities. :, 

In the case beforeus, under the statyte of Pennsylvania, as well as 
at common law, the contract of the défendant, as indorser of the 
compâny's rtote, was that his liability to pay the same was secondary, 
and would only become fijced afteritç maturity, by due presentment 
to the maker, and in case of refusai or default by the maker, by due 
notice of such default to him as indorser. In the absence of waiver 
on his part, no assumption that, by reason of his officiai position in the 
corporation, he might hâve known, or did know, that the company was 
unable to pay the note at maturity, can deprive the défendant of the 
protection of his contract, or relieve plaintiff's décèdent from the re- 
quirement to give due notice of default, iii order to fix his liability 
as indorser,;! The court below bas npt. placed its décision upon any 
distinct ground of waiver, but défendant in error contends hère that 
the évidence discloses such a waiver on the part of the défendant. The 
évidence relied upon for this contentipn is largely what we hâve al- 
ready referred to as the. ground upon which the court below conclud' 
ed that the transaction was really a loan made. to the défendant and 
his colleagues for their own purposes. We find, however, that as there 
was noLeypress: waiver of; notice or protest in the instrument itself, 
sononé'Çan be, predicated on the language or conduct of the défend- 
ant aliunde. ; The liability lOf the défendant, therefore, is determined 
by sections 63 and 64 of the Pennsylvania: negotiable instrument act, 
above' .^uoted, to be that of an indorser, and not; of a maker, of the 
notein question. The rulequotedby- défendant in error from,Oood 
V. -Martin, 95. U. S. 90, 2é JÛ. Ed. 341, that one who puts his- name 
in blânkiotithe back of annote at theitimeit is made, and before it is 
indorsedibyrthié payée, laustrberCOinsidered adjoint niaker of, the, note, 
cannot bej;appfed in iace pf the iPcAnsylvania stati^te. ; ,;' y;', ;,. , 

;A .cafefwliiex-amination. of; alj'th^f testimpny çpnvinces us tbat the 
real transaction is what,, by the fapq pf the, instrument,' it purports^o 
be, to wit, a lpia,n made.by the,plaintiiï,,ii},(ei;ror's décèdent to the cor- 
pGrati<Mn,i,thç,^aker pf the note, secured by the, indorsement of the 
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défendant and two other directors of the company lending their crédit 
to the maker of the note, by assuming the usual and ordinary légal 
liability of indorsers. 

After this discussion of the grounds upon which the learned judge 
of the court below placed his décision, and of the contention of de- 
fendant in error in support thereof, we turn to a distinct ground urged 
by the défendant in error in his argument. It is thus stated in his 
brief ; 

"The two défendants were also primarlly llable as makers of the note for 
(luite another reason. They had signed the note as offlcers of the corporation, 
knowing full well that they had no authority to do so. They therefore made 
themselves personally responslble to the payée, as any other so-called but un- 
anthorized agent would do." 

The real contention of the défendant in error seems to be that the 
Company had never authorized the issue of this note, and so, although 
it bore the signature of the président and secretary, "it was perfectly 
worthless as an obligation of the company." It was disclosed in the 
évidence that the note in question was issued without any direct and 
formai authorization for so doing by the board of directors, and that 
there was a by-law of the company reading as follows : 

"No agreement, contract, or obligation, other than a check, Involving the 
payment of money or the crédit of the company for more than $1,000, shall be 
made without the order of the board of directors or of the executive committee 
duly entered in the minutes." 

There was no évidence of any such formai authorization of the 
making of the note in question, although there was évidence tending 
to show that the negotiation was informally authorized at a meeting 
of ail the directors, in the office at Camden, and also évidence that 
two years thereafter a formai ratification was made by the board of 
directors, of the making of said loan. We assume, however, in the 
considération of this contention, that the requirement of the by-law 
referred to was not comphed with, and on this assumption the position 
taken by défendant in error is, that the note was a nullity and worth- 
less as such, and that therefore défendant and his co-indorsers were, to 
quote from défendant in error's brief, "primarily liable as makers of 
the note. * * * They had signed the note as officers of a corpora- 
tion, knowing full well that they had no authority to do so. They 
therefore made themselves responsible to the payée, as any other so- 
called, but unauthorized, agent would do." It is apparent that the 
ground hère urged in support of the judgment below, is quite distinct 
from, and has no relation to, those discussed by the court below. It 
is a well-settled doctrine of the law of agency which is hère invoked. 
Passing the manifest error of asserting the liability of défendants, 
as makers of the note, the gênerai proposition stated is a sound one, 
as applied to the facts upon which it is formulated. 

The cases cited by défendant in error in support of his contention, 
are ail in assertion of this well-known doctrine of the law of agency, 
thus stated in the passage quoted by défendant from Story on Agency : 

"As a gênerai rule. whenever a party undertakes to do any act as the agent 
of another, if he does not i)os-sess any authority from the principal therefor, or. 
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if he esceeds the aiithority relegated to blm, he vi'lil be i^ersonaily liable to 
the person wlth whomlie is dealing, for or on account of lus priiicipal." 

It is to be observed that, in the case before us, plaintiff's décadent 
loanéd hîs money oh the faith of what purported to be a promissory 
note of'the company, exeeuted by its proper officers, with full knowl- 
edge of what defect in àuthority, if any, there may hâve been for the 
issuanceof such a note, as he himself wàs a co-director with the de- 
fendant and Kunzig. It is clear that in such a case, Luckenbach could 
not hold the indorsers of this note as its makers, as there was notliing 
in the written terms of the instrument by which they could be charged 
as such. Their only contract was that of indorsers. Assuming that 
they can be considered as agents who negotiated the contract between 
the Company and the payée of the note, without àuthority so to do, 
"the' obligation arising in such a case is well expressed by saying that 
a persôn-professing to Contract as agent for another, impliedly, if 
not •expressly,.tindertakes to or promises the person who enters into 
such a contract upon the faith of the prof essed agent being duly au- 
thorized,' that the àuthority which he professes to hâve does in point 
of fact exist." Leake on Contracts, 511. If he knows at the time 
that he does not possess the àuthority, he will be liable to a claim for 
the damages caused by the breach pi his warranty. It was held in 
Polhill V. Walter, 3 B. & Ad. 114, cited in .L,eake, supra, that where 
a person accepted a bill by "procuration of the drawee, knowing that 
he had no àuthority, and the drawee repudiated the acceptance, an 
indorsee, though he could. not charge the pretended agent as ac- 
cepter, might maintain an action against him for the false repré- 
sentation that he had àuthority to accept." Upon this principle, it 
was heldiiii Weeks v. PrOpert, L. R. 8 C. P. 427, that the directors 
of a company, assuming to act on behalf of a company, are held 
impliedly to warrant that they had in fact the àuthority they assum- 
ed to.eicercise. And if they borrow monèy, and their àuthority de- 
Ijends upon the fact, whether the borrowing powers of the company 
hâve been exCëeded ; if such is the case, they are personally responsible 
for the breach of the warranty. So, in Richardson v. Williamson, L. 
R. 6 Q. B. 376, where the directors borrow money and the àuthority 
dépends upon their obtaining the consent of a meeting of shareholders, 
or upon a resolution of the company, to ènable them to borrow, they 
were taken to warrant that they were in fact in a position to do so. 
In the présent case, the, alleged unauthorized contract was not so 
drawn as to make the défendant, the alleged agent, a primary con- 
tracting party thereto. So, his liability as indorser expressly exclud- 
ing that of â maker, if he were to be made otherwise responsible at 
ail, it could only be for a breach of the warranty as to his right to 
procure the contract embodied in the promissory note, and a suit for 
that purpose could only be maintâined on the assumption that the party 
who entered into the contract with the agent had no knowledge of 
the defçct of the ageht's want of àuthority. It is therefore quite 
clear that such a cause of action, even if the facts were such as to 
support it, is distinct and différent froni that sued upon in the case 
before us. The plaintiff below bas brought his suit expressly upon 
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the alleged liability of the défendant, as an indorser of the promissory 
note in question, atid has alleged the facts of presentment, demand 
and notice, necessary to fix his liability as such, and his contention to 
be allowed to recover for an entirely différent cause of action, cannot 
now be entertained. 

Under the law of agency hère invoked, there are two ways in which 
an agent who exceeds his authority in making a contract on behalf 
of his principal may become personally liable to the other party to the 
contract, who is ignorant of such lack of authority. The first is, as we 
hâve above seen, where a person professes to contract as an agent for a 
principal, he impliedly warrants to the other contracting party that 
he in f act possesses the authority he assumes to exercise ; and he be- 
comes liable to an action for the breach of such warranty. We hâve 
already dealt with this ground of liability, as urged by the défendant 
in error. The second ground upon which an agent may be charged, 
is, where the agent signs a contract, as agent, either for an undis- 
closed principal or on behalf of a named principal, whose authority he 
exceeds without the knowledge of the third person to the contract, 
he may be held, under some circumstances, at the option of such third 
person, liable on the contract, if he hâve made himself a contracting 
party. Clearly the plaintiflf below could not hâve availed himself of 
such a ground of liability, even if his cause of action had been difïer- 
ently stated, and he had charged défendant as a maker of the note. 
The défendant, in signing the note as secretary, was not signing as 
agent in the sensé of the theory just stated, but was doing what was 
necessary to make the corporation of which he was an officer the mak- 
er of a promissory note. There was no other way in which a promis- 
sory note could be made by the corporation. His signature is ex of- 
ficio, and he is in no sensé a party to the note, within the doctrine 
above stated. 

But an absolutely determining factor in this case is that the third 
party, the payée in the note, is not shown to hâve been without knowl- 
edge, as to the infirmity of the paper, if any. In fact, he had ail the 
information in this respect that the défendant had. 

As we said with référence to the supposed liability for a breach oi 
warranty on the agent's part, so as to the supposed liability of de- 
fendant as a maker of the note, it is not the cause of action sued upon. 
The statement of claim is in afifirmance of the validity of the contract 
set out by the note, and the liability charged and sought to be enforced 
is expressly the secondary liability of an indorser. We are not to be 
understood by what we hâve said, as implying that under the évi- 
dence the note in question is not to be taken, when delivered, as an 
existing obligation of the corporation. In the view we hâve taken 
of this case, it is unnecessary to décide the question thus raised in 
the argument. 

The judgment below must therefore be reversed. 
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; BALTIMORE & BOSTON BARGE CO. v. KNICKEEBOCKER STEAM 

TOWAGE CO. 

(Circuit Court of Appeals, First Circuit. May 25, 1909.) 

No. 802. 

TowAgEÏ^; 15*)— Injuet tq Tow— Liability of Tug— Evidence. 

"Wfliére two tugs ebàrged with being in fault for the grounding of a 
tièavlly ladeû barge vylilGh ttiey were tôwing down the narrow diannel ot 
tbç Keqnebec river estabUshed by a prépondérance of the évidence that 
the barge took a sudden sheer to starboard which made it necessary for 
tbein.to maneuver asthey dld to break such sheer, the fact alone that 
thè barge then swung too far to port and grounded ralsed no' presumption 
of Hegligêjiée on the part of the tugs, and to charge them wlth llability 
the bùrdeli rested on the barge to show that thelr maneuver was unskill- 
ful, 

[Ed, Note.T— For other cases, see Towage, Cent. Dlg. § 34; Dec. Dig. S 
15:*] ' 

Appeâl f rom the District Court of the United States for the District 
of Maine'. '' ' , ' 
For opirtidn below, see 159 Fed. 755, 

Edward C. Plummer, for appellant. 

Benjamin Thompson (Edward S. Dodge, on the brief), for ap- 
pellee.:, 

Before'COIvt and PUTNAM, Circuit Judges, and BROWN. Dis- 
trict Judge. 

BROWN, District Judge. This appeal relates to the grounding of 
the barge EniiHe on rocks outside the ship channel, near Goodwin's 
Point, off the southerly end of Nehumkeag Island, in the Kennebec 
river, on Aùgust 21, 1906. The Emilie was a very long and heavy 
vessel, 216 feet long and 1,069 gfoss tons, and loaded with ice. She 
was in tôw ôf the tug Seguin, which was ahead on a hawser about 20 
fathoms in length, and of the tug Charlie Lawrence, made f ast to her 
port quarter, 

The testimony of the rnasters of the barge and the tugs is set forth 
with much détail in the opinion of the District Court, 159 Fed. 755, 
763, et seq. 

Upon a careful examination of the record we find nothing of im- 
portance in the testimony which was not considered by the District 
Court. Upon the évidence the District Judge found that the injury 
was causéd by the fact that the barge, when off Nehumkeag Island, 
took a' sudden sheer of about three points to starboard; that in or- 
der to break this sheer the Seguin was compelled to go to port and the 
Lawrence to reverse; that the sheer to starboard being broken the 
barge sheered to port, and before this sheer could be corrected the 
barge dragged across the rocks, which inflicted some injury, though 
the forward movement of the barge was not checked. 

We are of the opinion that the District Court was justified in find- 

•For otber cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ing that according to the prépondérance of the testimony the barge, 
when in the vicinity of Nehiimkeag Island, took a sudden and unusual 
sheer to starboard. The testimony upon this point was in direct con- 
flict; the master of the barge denying that there was any sheer to 
starboard, the masters of the tugs both testifying to a very pronounced 
sheer to starboard, and also to the différent movements of the Seguin 
and the Charlie Lawrence in the attempt to break that sheer. The 
movements testifie4 to by Capt. Blanchard of the Charlie Lawrence 
are not denied by the master of the barge, and are such as are entirely 
consistent with the finding that there was a strong sheer of the barge 
to starboard, which the tugs were obliged to maneuver to correct. 

The finding of the court that the prime cause of the grounding was 
a sheer to starboard is supported by the testimony of two witnesses, 
who testified orally before the District Judge not only directly to the 
fact but also to varions maneuvers of both tugs which can be account- 
ed for only on the theory of a starboard sheer. Substantially the 
same account of the maneuvers of the tugs was set up in the answer 
filed October 8, 1907. 

The testimony of Capt. Nordal of the barge Emilie was taken by dép- 
osition on March 39, 1907. He was not recalled, nor was any other 
witness called on behalf of the barge to rebut the very spécifie state- 
ments of the masters of the tugs. 

Wê must confess to considérable doubt as to whether the move- 
ments of the barge to the east shore were not due entirely to the move- 
ments of the tug Seguin to the port side of the channel, and to the stop- 
ping and reversing of the Charlie Lawrence, rather than to any unex- 
pected sheer of the barge to port after her starboard sheer had been 
corrected. For the purposes of this appeal we must, in our opinion, 
consider as proven the fact that the barge took a sudden and decided 
sheer to starboard, and that it was necessary for the tugs to maneuver 
to check this sheer. Our doubt, then, must be confined to the ques- 
tion of the skill and judgment with which thèse movements of the 
tugs were made. The défense set up in the answer seems to be sup- 
ported by the prépondérance of proof. Having regard to the intrinsic 
probabilities, it might be said that it is quite as probable that the 
barge was swung too far to the easterly side of the channel by the ac- 
tion of the tugs in breaking the sheer to starboard as that after the 
sheer was broken the barge took another independent sheer to port. 
But upon an issue of this character, where the tugs hâve accounted 
for the grounding by the showing of a spécial emergency, and hâve 
definitely described movements not improbable and not necessarily 
inconsistent with good seamanship, al! presumption of négligence from 
the mère fact of grounding then disappears, and the burden is cast up- 
on the libelant to establish négligence by a clear prépondérance of 
proof. 

Upon the record as it stands, we are of the opinion that the burden 
was upon the libelant to show that in checking the starboard sheer 
of the barge the tugs were handled unskillfully, and that with better 
handling the barge could hâve been kept within the limits of the 
channel. 
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It shoûld be remarked that the ship channel at this place is narrow. 
The barge was 216 feet in length, 35 feet beam, and drew 15 feet 6 inch- 
es. The channel navigable for the barge was from 100 to 150 feet 
wide, and, though of sufficient width for towing a barge of that size 
safely, there was hardly sufficient room to permit of maneuvers in 
case of an linexpected and sudden sheer of the barge at that point. 

We find ourëelves unable to say that there was any inexcusable 
fault in the handling of the barge by the tugs after the emergency of 
a sudden sheer in a narrow channel, and upon the whole we agrée 
with the conclusion of the District Judge that the libelant did not sus- 
tain its contention that the respondent was at fault. 

The decree of the District Court is affirmed, and the appellee recov- 
ers costs in this court. 



KNICKBRBOCKER STEAM TOWAGE CO. v. BALTIMORE & 
BOSTON BARGE CO. 

, (Circuit Court of Appeals, First Circuit. May 25, 1909.) 

No. 803. 

TOWAGE (§ 15*)— INJDEY TO TOW— UNSKILLFUL HANDLING BY TUGS. 

The flnding of a District Court ttiat the grouuding of a barge while 
being towed down the Kennebec river was due to the unskillful manage- 
ment of the towing tugs affirmed. 

[Ed. Note. — For other cases, see T6wage, Cent. Dig. § 36; Dec. Dig. § 
15.*] 

Appeal from the District Court of the United States for the District 
of Maine. , 

Fer opinion below, see 159 Fed. 755. 

Benjamin Thompson (Edward S. Dodge, on the brief), for appel- 
ant. 

Edward C. Plummer, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This is an admiralty appeal, and relates 
to the grounding of the barge Jeannie at Telegraph Point, about two 
miles above the city of Bath, on the Kennebec river, June 3, 1906, 
while the barge was in tow of the appellant's tugs Seguin and Perry. 

The facts are fully and accurately reported in the opinion of the 
learned District Judge in 159 Fed. 755-763. 

We entirely agrée with the conclusion of the District Court that the 
appellant did not, in its towage service, exercise such reasonable degree 
of skill and càre as was due under the circumstances. We are of the 
opinion that the grounding of the Jeannie was due entirely to unskill- 
ful management in making the turn at Thorne's Head, and find no 

*For other cases see same toplc & § numbeb lu Dec. & Àm. Digs. 1907 to date, & Rep'r Indexes 
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reason for adding anything to the observations of the District Judge 
Hipon this point. 

The decree of the District Court is affirmed, and the appellee recov- 
ers costs in this court. 



FRANCIS V. McNEAL. 

(Circuit Court of Appeals, ïhird Circuit. May 4, 1909.) 

No. 37. 

Bankeuptoy (§ 455*)— Appeal— Appealablb Oeders. 

An order of a court of banlvruptcy adjuUglng an individual to be a mem- 

ber of a banlcrupt partnershlp and liable for its debts is not appealable, 

under Banlcr. Act July 1, 1898, c. 541, § 25a, 30 Stat. 553 (U. S. Comp. St. 

1901, p. 3432). 

[Ed. Note. — For other cases, see Banlîruptcy, Dec. Dig. § 455.* 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 

C. A. 9.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

Henry J. Scott, for appellant. 

Edgar J. Pershing and G. W. Pepper, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

PER CURIAM. This is an appeal from an order of the District 
Court of the United States for the Eastern District of Pennsylvania, 
confirming a master's report declaring Stanley Francis, the appellant, 
vi^ho has not yet been adjudged a bankrupt, to be a member of a cer- 
tain copartnership trading as Provident Investment Bureau, and as 
such individually Hable to the copartnership creditors. The proceed- 
ing before us cannot be treated as a pétition of review. It is not con- 
fined to matters of law, but turns on questions of fact. If it can be en- 
tertained at ail, it must be as an appeal. But an appeal in bankruptcy 
lies to this court only : 

"(1) From a judgment adjudglng or refusing to adjudge the défendant a 
bankrupt ; (2) from a .iudgment granting or denylng a discharge ; and (3) from 
a judgment allowing or rejecting a debt or claim of flve hundred dollars or 
over." Act July 1, 1898, c. 541, § 25a, 30 Stat. 553 (U. S. Comp. St. 1901, p. 
.3432). 

This appeal, therefore, must be dismissed for want of jurisdiction; 
and it is so ordered. 

*For other cAses se» same topic & § numbeb in Dec. & Am. Bigs. 1907 to date, & jriep'r Indexes 
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WIIiLIAM A. FORCE & 00., Ina, v. BATES MACH. 00. 

(Circuit Court, E. D. New York. May 6, 1909.) 

Patents (§ 328») — Validity and Infeingement— Engeaving Machines. 
The Chase patent No. 517,680, for an engraving machine, claims 1 
8, Inclusive, held not antlclpated, valld, and Infrlnged. 
[Ed. Note.— For other cases, see Patents, Dec Dig. S 32a *1 

In Equity. On reargument. 

William E. Warland, for complainant. 
F. Warren Wright, for défendant. 

CHATFIELD, District Judge. In the opinion filed April 7, 1909 
(169 Eed. 647), the court found claim 4 of the patent 'in suit to be 
valid, in so far as it comprises a combination of other éléments with 
a counterbalance, in the exact form of the machine produced by the 
complainant upon the trial ; and in the form in which, with the sub- 
stitution of a universal joint for a bail and socket, the défendant's 
machines, as typified by the Day sketch (and including the one ma- 
chine sold to the défendant by Chase), were made and which hâve been 
found to be infringements. 

The précise issue on which testimony was taken, and upon which 
the opinion was based, was limited to the actual machines shown, 
fallirigi as has been said, under claim 4 of the patent, and under the 
language of claim 3, by means of which the swinging aîfiti is carried 
back through the framework of the supporting uprights. It was as- 
sumed that' the questions in the case were covered by the issues de- 
cided; but ît has been pointed out, upon a motion for a reargument, 
that the. broàd claims 1, 2, and 3 of the patent were put in issue by 
the défendant's answer, and that the testimony as to the machines 
shown was relevant also to the issues of validity on those particular 
claims. In so far as the défendant did not deny the use of the ma- 
chines referred to, that admission âlsO affected the issues upon ail of 
the claims, 1 to 8, and not Simply claim 4, whieh described the ma- 
chine actually produced in court. 

Claim 1 of the patent is as follows: 

"(1) The combination with means for holding the article to be engravéd, 
and a pattern plate, of a Splndle, a tool earried thereby, a bearing or sleeve 
for the splndle, a universal Joint holding the splndle bearing and In which 
It is movable endwlse, an arm connected witti the splndle bearing at oné end, 
and a pointer carried at Its other end, whereby the engraving tool recelves 
a proportional movement and is lif ted ofC the work by the lifting of the pointer 
from the pattern^ substantiàlly as spedfled." 

Claim 2 is similar, so far as the questions hère involved are con- 
cerned, while claiin 3 brings in the alternative form of the swinging 
arm, and uses the foUowing language: 

"(3) In an engraving machine, the combination with a rotary cuttlng devlce 
and means for holding the work blank, of a supporting standard havlng an 
openlng in the face thereof, an arm connected dlrectly with the cutter mech- 
anlsm and adapted to move the same both vertically and laterally, sald arm 
extending down behlnd the standard and forward through said openlng there- 

*For other auKm see iam« topic & S mitubeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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In und terminatlng In a pointer, a pattem plate located In front of the stand- 
ard and containing a pattem around which the pointer is to be moved, sub- 
Btantially as set fortli." 

Claim 4 is the first one to suggest the idea of the counterbalance : 

"(4) In an engravlng madiine, tlie combination with a pattem plate, a 
spindle and cutter, means for rotating the same, and a support therefor, of 
an arm connected to the spindle support and extendlng downward to a pat- 
tem plate and adapted to move the cntter in a decreased ratio, and a counter- 
balance mechanism for the spindle mechanlsm and arm, substantially as 
speciâed." 

daims 5 and 6 must be disposed of in accordance with the décision 
upon claim 4, and the other claims need not be particularly specified. 

It is shown by the file wrapper that claim 1, as originally filed, did 
not specify the possibility of vertical movement of the sleeve through 
the universal joint, and that the Patent Office rejected the claim, upon 
the Luce and the Engle patents heretofore set forth. 

Attention is now called by the défendant to the proposition that, 
if the broad inventions of claims 1, 2, and 3 be held anticipated by 
the Luce and Engle patents, or any other patent, and thèse claims, 
therefore, declared invalid, the défendant would be entitled to hâve 
a decree upon that détermination ; and that the complainant, inasmuch 
as no disclaimer had been filed, would not be entitled to costs in 
the action. Page Machine Co. v. Dow, Jones & Co. (C. C. A.) 168 
Fed. 703 (2d Circuit; March 25, 1909), and cases therein cited. It 
has been pointed out by the défendant that, in admitting infringement 
by the machines above referred to (assuming the first four claims of 
the Chase patent to be valid), such supposed infringement was pred- 
icated upon the idea that the Chase patent could be distinguished 
from the prior art and from the Luce and Engle patents, only in the 
combination of the other features with a shaft moving through a 
sleeve in the universal joint. The défendant charges that the only 
feature of the Chase patent which need be attacked, if its invalidity 
is to be established, is this feature which he claims was shown in the 
Luce patent in particular. He also contends that, in the Luce pat- 
ent as well, the spring shown in the drawing, to a certain extent, per- 
forms some of the functions of a counterbalance. It is also argued by 
the défendant that the idea of a counterbalance is shown in the stone 
engraving and carving patents to Moore, No. 394,710. December 18, 
1888, Moore, No. 409,695, August 27, 1899, and Hunzinger, No. 
463,836, November 24, 1891, and was not original with Chase. On 
the other hand, it is suggested by the complainant that the court has 
found that the combination of the machine actually produced in court, 
and constructed under claims 3 and 4 of the Chase patent, showed nov- 
elty and patentable invention ; that claim 4, as well as claim 3, makes 
use of the broad functions set forth in claims 1 and 2; and that the 
machines described in claims 1 and 2, illustrated by the spécifications 
and drawings of the Chase patent, are but broader équivalent forms 
of the machine held valid under claim 4. The complainant argues 
that even under claims 1, 2, and 3 the use of a counterbalance is clear- 
ly and necessarily assumed, although not stated in definite language. 
For thèse reasons the complainant urges that the Chase patent should 
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be heldvalid as to daims 1, 2, 3, and 4, and that tlie- défendant be heîd 
to infringe eàch of thèse clainls, 'tbe infringement being substantially 
admitted if the validity be established. 

An ex'amination of the Luce patent shows thàt a spring is made 
use of to hold the pointer or tracing end of the structure against the 
pattern, and that the pâttern is adjusted or screwed down, so that un- 
def-'the pressure of the spring the cutting tool would corne in Contact 
with thework. In a.^ sensé, by exerting pressure against this spring, 
the pointer could be removed from the pattern, and the cutting tool 
swung away from the design. In cutting a closed design, such as the 
interior of the letter "O," the Lùce machine could not be as simply 
and easily lifted away from the work as in the Chase patent. The 
actual resuit would seem to difïer frôm that obtained by the counter- 
balance and swinging arm in the Châsé patent. In fact, even without 
the couhterbalance, but with the Hiefe bàlancèd form of construction, 
where the. cutting tOol is above the work, and the pointer is above the 
pattern, as in ail of the Chase claims, the possibility of instant remov- 
al of the cutting tool is an important feature of the machine, and the 
counterbalahcê simply. âdds to the efeciency of this feature. 

A référence to the opinion will also show that the court, upon page 
14, spoke of the Benton patent as including the rotating cutter in the 
swinging frame.- It is true that further on the court spoke of the al- 
ternative construction, in which the work could be made stationary and 
the cutting tool movable; and no confusion actually existed with re- 
spect to the functions of the Benton patent. But the complainant is 
correct iri his assertion that a description used by the court, in which 
the cutting tool was made to swing with the universal joint, was in- 
correct. Benton's idea, in his principal construction, was to move the 
work in proportion to the movement of the pointer, and thus to bring 
différent portions of the work in contact with a fixed cutting tool. 
But he did, as well, claim the alternative construction, in which the 
cutting tool should be movable. The Chase patent must, therefore, 
be tested frorn the disclosures of this alternative construction of the 
Benton patent, and the court is still of the opinion that a machine con- 
structed in the alternative form of the Benton patent would be much 
nearer the machine described by Chase, and still more like the machine 
used by the défendant, than that described in any other of the patents 
in the testimony. 

But as to the gênerai question of novelty and patentability in the 
Chase claims 1 to 8, as a whole, it does not seem that either Benton or 
Luce, or any other patent, anticipated the structure shown by Chase; 
and viewing the Benton patent and the Luce patent from the stand- 
point of a machine carrying a swinging arm from the end of a shaft, 
working in a sleeve through the universal joint, sufEcient practical 
and useful, as well as simple and economical, iriiprovement is shown in 
the Chase patent to justify holding it valid as to ail of the claims 
called in question, and the structures of the défendant seem plainly 
to infringe. 

As to the one machine purchased from Chase, it need only be said 
further that no injunction or damages will be awarded, if it is satis- 
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factorily shown that tlie machine was purchased before the issuance 
of the patent. 

As to the objection that claims 1, 2, and 3 of the Chase patent are 
so gênerai in terms that they should be held void for indefiniteness 
and anticipation by a number of the patents shown in the case, it need 
only be said that the éléments pointed ont in this additional opinion, 
when read in connection with the spécifications and drawings, seem 
to show a structure that is not indefinite; that is, it does describe a 
complète machine, which was not anticipated in the points previously 
pointed out by any earlier patent. 

The claims should, therefore, be held valid, and the complainant may 
hâve a decree. 



UNITED STATES T. SIXTT-FIVE CASKS LIQUID EXTBACTS. 
(District Court, N. D. West Virginia. May 25, 1909.) 

1. Dkuggists (§ 2*)— Food and Drugs Act— CosrsTBtrcTiON- and Scope. 

Food & Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Oomp. St 
Supp. 1907, p. 928), not only requires that drugs shlpped in Interstate com- 
merce and labeled shall not be misbranded, but also requires that they 
shall be labeled with labels conforming to its requirements. 

[Ed. Note. — For other cases, see Druggists, Dec. Dig. § 2.*] 

2. Druggists (§• 11*)— Food and Dbugs Act— Pbocedueb fob Forfeitube of 

Misbranded Article— Conditions Précèdent. 

Under Food & Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. 
Comp. St. Supp. 1907, p. 928), the prellminary examination of an article 
within its provisions by the Department of Agriculture, and notice to 
the party from whom the sample is obtained of its adultération or mls- 
brandlng, as provided for in section 4, are not conditions précèdent to a 
Ubel in rem for the forfelture of articles selzed for adultération or mis- 
branding under section 10. 

[Ed. Note. — For other cases, see Druggists, Dec. Dig. § 11.*] 

3. Commerce (§ 41*) — Food and Dbugs Act— Fobfeitube for Misbbanding— 

"Obiginal Package." 

WEere a liquid in casks is shipped in Interstate commerce in car load 
lots, the cask and not the car is the "original package" within the meah- 
ing of Food & Drugs Act June 30, 1906, c. 3915, § 10, 34 Stat. 771 (U. S. 
Comp. St. Supp. 1907, p. 934), whlch authorizes the seizure and forfeiture 
for adultération or misbranding of articles so shipped while remainlng 
in "original unbroken packages." [Citing Words and Phrases, vol. 6, 
p. 5059.] 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 41.*] 

4. Commerce (§ 41*) — Food and Dkugs Act — Scope— Shipments in Intee- 

state Commerce. 

Claimant was the owner of a secret formula for a proprietary drug 
préparation, and conducted its business at Wheeling, W. Va., from which 
place it sold and shipped its préparation in bottles properly labeled. It 
had the préparation made, however, at Détroit, Mich., from which point 
it was shipped to claimant in casks by car lots, and, when received, 
was bottled and labeled by claimant in Wheeling before being offered 
for sale. Held, that such shipments were not made in Interstate com- 
merce, but only from the manufacturing agents to the owner, and the 
• casks after their receipt by claimant were not subject to seizure and 
forfeiture because not labeled under section 10, Food & Drugs Act June 
30, 1906, c. 3915, 34 Stat. 771 (U. S. Comp. St. Supp. 1907, p. 934). 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 41.*] 

•For other cases see same topic & § kumeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
170 F.— 29 
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6. ImUGGISTS (S 2*)— POOD AND DUUGS ACT— "liABSt." 

The Word "label" as used In Food & Drugs Act June 80, 1906, c. 3915, 
84 Stat. 768 (U. S. Comp. St. gupp. 190T, p. 928), which requires pack- 
ages of drugS shlpped in Interstate commerce to bear a statement on thé 
label of the quantity or proportion of any alcohol, etc., means a descrip- 
tive paper afflxed to the package, which must Include the statement of 
how much alcohol, etc., is contained in the package. 

[Ed. Note. — For other cases, see Çrugglsts, Dec. Dlg. S 2.* 

For other définitions, see Words and Phrases, vol. 5, pp. 394T, 3948.] 

This libel proceeding seeks to cbnfiscate 65 casks of liquid extracts 
under and by virtue pf section 10, Act Cong. June 30, 1906, c. 3915, 
34 Stat. 771 (U. S. Comp. St. Supp. 1907, p. 934), known as the 
"Food and Drugs Act." The Knowlton Danderine Company has in- 
tervened as the owner and resists the confiscation. The facts hâve 
been agreed, trial by jury has been waived, and ail matters in con- 
troversy submitted to the court. The facts so agreed are as f ollows : 

The sald Knowlton Danderine Company Is a corporation organlzed under 
the laws bif the state of Illinois, having a warehôuse, laboratbry, and finlsh- 
ing depàrtment m Wheeling, in the state of West Virginia, and Is the pro- 
prlètor bî à préparation fbr the haïr which It markets la three-ounce, six- 
oùnée, alid twelve-ounce bottlès under the trade name of "banderine," the 
formula of which is a trade secret and comprises llquld çxtracts and other 
ingrédients. Parke, Davis & Co., whb are mentloned In the sald libel as 
8hlppers,are manufacturing pharmaclsts at Détroit, In the state of Michigan, 
and are under contract wlth the sald Knowlton Danderine Company, the 
respondent In this proceedipg, to compound the sald formula and to cause the 
saine to be transported and delivered In bulk in car load lots to the respond- 
ent at Wheeling, and no sale of the said danderine is made to the public or 
any outside purchasers until the sald casks are emptied and the contents 
thereof placed In the properly marked bottles. The sald casks are made of 
wood boundwith Iron hoops, and shlpped llke barrels, and for the purposes 
of safe transportatlon a sufflclent number of casks, each holding about 50 
gallons, are used, which, when emptied by the respondent, are returned to 
the sald Parke, Davis & Co. to be again reflUed and shlpped. Each and 
every one of the 65 casks mentloned in said libel contained a drug product 
accurately compounded In accordance with sald formula, and sald drug 
product contained an avèrage of 10 per centum of alcohol. AU of the sald 
casks are marked In the same manner, wlth the exception that the figures, 
some of which show the number of gallons contained thereln and others the 
number of ^ casks, are inarked in the same manner when shlpped, and are 
marked whoUy Opon one end of the casls. Yarying as to figures as af oresaid, 
each cask la marked as folio ws: 

49% 

S 46022 

#63 

Wheeling Terminal, 

19th St. Dellvery 

Knowlton Danderine Company, 

Wheeling, W. Va. 

' 505 ibs. 

Thére are no other marks, brands, or labels upon the said casks or any pf 
them, and the ça^kç which are referred to in the said libel were marked in 
the manner herèlnbéfore Indlcated, and had no other marks, brands, or labels 
upon them. When the contents are rémoved from the sald casks they are 
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placed in bottles, and oii each bottle Is a printed label contalning in plaln 
letters the words "Danderine Scalp Tonic, Alcohol 10 per cent." 

The sald respondent bas a spur track ruuning Into its building at Wbeel- 
ing, upon which each car Is left as soon after Its arrivai as possible, and the 
casks are removed from the car promptly by the respondent, whlch bottles 
and labels the contents, which process of bottling and labeling is known as 
the finlshing process, and in pursuance of this custom the respondent had be- 
fore the seiznre of the casks, which was made in this proceeding, emptied 59 
of the said 65 casks, and was engaged in bottling and labeling the same, and 
would hâve continued so doing until ail of the 65 casks were bottled and 
labeled but for the seizure in this proceeding of the 6 casks whlch had not 
been emptied or bottled, though the last-mentioned 6 casks had been re- 
moved from the car in which they had been shlpped and received. 

The 65 casks mentloned in the said llbel were shlpped by Parke, Davis & 
Co. to the respondent by boat to Sandusky, in the state of Ohlo, where they 
were transferred to a car which contained nothing else, and the said last- 
mentioned car was forthwith transferred from Sandusky, In the state of 
Ohio, to Wheeling, in the state of West Virginia, and was delivered upon 
the premises and in the building of the respondent, and was emptied at the 
time of the seizure of the said 6 casks. 

The libel filed in this proceeding is based upon an examlnation of the 
samples of the contents of the said casks obtained from the respondent a 
few days prlor to the filing of the said llbel by a food and drugs inspecter 
from the Department of Agriculture of the United States. The Secretary 
of Agriculture did not cause notice to the efCect that It appeared from such 
examlnation of the said sample that the same was adulterated or niisbranded 
to be given to the respondent as the owner and claimant thereof, or to any 
one else, before the matter was dlrected to the attention of the District At- 
torney, or before this proceeding was begun and the casks seized by the mar- 
shal. 

After the United States marshal had seized 6 of the 65 casks of liquid 
extracts mentloned In the said llbel, he permitted a food and drugs inspecter 
of the Department of Agriculture to open one or more of the sald casks of 
liquid extracts and to transfer and remove therefrom about 3 gallons of the 
contents thereof. 

The situation and conditions as shown by the facts hereln set forth were 
substantially the same from the time when the 65 casks involved In this 
proceeding were orlglnally shipped from Détroit down to and including the 
présent time. 

Reese Blizzard, U. S. Atty., and E. M. Showalter, Asst. U. S. Atty. 
Charles M. Woodruff, Henry M. Campbell, and Henry M. Russell, 
for intervener, Knowlton Danderine Co. 

DAYTON, District Judge (after stating the facts as above). The 
défenses relied on are: (a) That the food and drugs act (Act June 30, 
1906, c. 3915, 34 Stat. 768 [U. S. Comp. St. Supp. 1907, p. 928]) does 
not require a drug product to be labeled, nor, if unlabeled, to bear any 
statement respecting the amount of alcohol contained, but, if labeled, 
the label must contain the statement. The casks in controversy were 
not labeled, therefore not subject to the provisions of the act. (b) The 
libel is predicated upon an examination of spécimens under section 4 
of the act; but the Secretary of Agriculture did not cause any notice 
to be given to the party from whom the samples were obtained, nor 
afford such party any opportunity to be heard. (c) The goods seized 
were, at the time of seizure, no longer in the "package" or condition 
in which the importer received them, but had become merged with the 
property of the state, and were therefore not under the opération of 
the interstate commerce clause of the Constitution or of any law sub- 
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sisting by virtue of such clause. The "original package" in this case 
was the car which was delivered upon the premises and into the pos- 
session of the défendant, and which had been entirely emptied of its 
contents before seizure of the 6 casks taken upon the warrant issued 
in this case, (d) Seizure of 6 casks upon a warrant for 65 casks was 
not authorized or légal, (e) In no event is a f ood or drug product 
subject to libel proceedings under section 10 of this act unless it is 
being or has been transported into another state for the purpose of 
sale. In this case the product seized was transported in bulk for the 
distinct purpose of being "finished," or, to use a nontechnical term, 
of being bottled and labeled ; and it is admitted that, when ready for 
sale, the salable package bore a label containing a lawful statement 
respecting content of alcohol. 

In support of the first ground of défense, it is contended that "the 
courts of the United States in determining what constitutes an of- 
fense against the United States must resort to the statutes of the 
United States enacted in pursuance of the Constitution." In re Kol- 
lock, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813. That "régulations 
prescribed by the Président and by the heads of the departments, un- 
der authority granted by Congress, may be régulations prescribed by 
law, so as lawfully to support acts done under them and in accordance 
with thein, and may thus hâve, in a proper sensé, the force of law; 
but it does not follow that a thing required by them is a thing so re- 
quired by law as to make the neglect to do the thing a criminal of- 
fense in a citizen, where the statute does not distinctly make the neg- 
lect in question a criminal offense." U. S. v. Eaton, 144 U. S. 688, 13 
Sup. Ct. 767, 36 h. Ed. 591. And that, therefore, this court, in constru- 
ing this statute, cannot be influenced by any departmental rules or rég- 
ulations prescribed for its enforcement, but can look alone to the terms 
of the statute, pénal in character, to ascertain whether or not the own- 
er of thèse casks of liquid can be held either hable to criminal prose- 
cution or to confiscation of its property. In construing the terms of 
the statute, it is further insisted that a criminal offense cannot be cre- 
ated by implication, but only by direct and positive terms. Granting 
at once thèse several propositions to be sound, the crucial question is, 
does the food and drugs act in express terms require drug products to 
be labeled? The argument of counsel, that Congress intended by this 
act, not to correct the evil of failing to label, but of falsely and fraud- 
ulently labeling, and therefore drug products, even when put up in 
packages suitable for retailing, but which bear no labels, are not with- 
in the misbranding provisions of the act, is ingenioiis but untenable, 
and wholly refuted by the express terms of the act. The first section 
of it makes it "unlawful for any person to manufacture within any 
territory or the District of Columbia any article of food or drug which 
is adulterated or misbranded" within the meaning of the act. This is 
an unqualified prohibition against the manufacture itself, so far as the 
Congress had the power to prohibit ; that is, in thèse parts of the coun- 
try over which it had full control and jurisdiction. Section 2 provides 
that: 

"The Introduction Into any state or territory or the District of Columbia 
from any other state or territory or the District of Columbia or from any 



UNITED STATES T. SIXTT-FIVE CASKS LIQUID EXTEACTS. 453 

forelgn country, or shlpment to any foreign country, of any article of food or 
drugs whlch is adulterated or mlsbranded, within the meaning of this act, 
is hereby prohlblted." 

Hère was the exercise, to the fullest limit, by Congress of its power, 
under the interstate commerce clause of the Constitution, to prevent 
adulterated and misbranded food and drug products from being placed 
upon the markets and sold as pure and genuine ones in the several 
States by expressly banishing them from lawful interstate commerce. 
In view of thèse express provisions, I cannot hold with counsel that 
the evil intended by Congress to be met was simply the false and de- 
ceptive branding of drug products and not the sale thereof. The ques- 
tion therefore, recurs to whether this act in such direct terms requîtes 
the labeling of drug products offered for sale in the original package 
as to subject one failing to do so to a criminal prosecution or to con- 
fiscation of the property. The two sections from which I hâve quoted 
expressly provide for criminal prosecution and penalties for their vio- 
lation. Sections 6, 7, and 8 of this act define the terms "drug" and 
"food" as used; what articles of each shall be deemed adulterated, 
and what articles of each shall be deemed misbranded. It is provided 
that: 

"The term 'misbranded* as used herein, shall apply to ail drugs, or articles 
of food, or articles which enter into the composition of food, the package or 
label of which shall bear any statement, design, or device regarding such 
article, or the ingrédients or substances contained therein which shall be 
false or mlsleading in any particular." 

And further, "if the package fail to bear a statement on the label 
of the quantity or proportion of any alcohol," and other specified sub- 
stances contained therein. Counsel insist that thèse provisions do not 
directly require a label, and that in order to warrant prosecution the 
provision should hâve been in effect : 

"For the purposes of this act an article shall also be deemed to be mis- 
branded: In case of drugs * ♦ * if the package or other container 
thereof fail to bear a label." 

I think this is toc technical, even under the strict rules governing 
the construction of criminal statutes. Suppose the provision had read 
"if the package fail to bear a statement on a label of the quantity of al- 
cohol," etc., would it not as well meet the view of counsel? A label 
is defined by Webster to be "a slip of paper, parchment, &c., affixed to 
anything, and indicating the contents, ownership, destination," etc. 
The use of the word itself, therefore, carries the meaning that it is a 
descriptive paper affixed to the package, and in express terms the act 
requires the descriptive matter borne by the paper to include the state- 
ment of how much alcohol, etc., is contained in the package. It does 
not seem to me that the ruling in the case of United States v. Twenty 
Boxes of Corn Whisky, 133 Fed. 910, 67 C. C. A. 214, can be made at 
ail applicable hère. There an entirely différent character of statute 
was being construed. It did not attempt to bar from interstate com- 
merce the article unbranded, but only to bar the shipment, "under any 
other than the proper name or brand known to the trade," of spiritu- 
ous or fermented liquors or wines. This statute was unquesticnably 
passed to prevent fraud upon the revenue, and not as a régulation of 
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intèrstate commerce. It follows thât the first ground of défense must 
be ùnavailing. 

The second, to the effect that the Secretary of Agriculture did net 
causé notice to be given the owner and allow hearing before seizurc, 
has been directly decided in Uhited States v. Fifty Barrels of Whisky 
(D; C.) 165 Fed. 966, where Judge Morris, in overruHng an exception 
to'the libel based on this ground, says : 

"Such seizures are not unusual, and It is plain that, If the harshness 
were conceded, it would uot Justlfy the court in reading into the law a limi- 
tation wliich it does not contain. The act provides two différent proceed- 
ings to enforce its provisions. One is by crlminal proceeding in personam ; 
the other is, by a proceeding in rem, by seizure of the offending thlng itself, 
and forfeiture If found to be violatlve of the law. In this latter case there 
is no provision for a preliminary examlnatlon." 

With this construction of the statute I am in entire accord, and dé- 
fense on this ground must be overruled. 

NOr do I think sound the third ground of défense, to the effect that 
in this case the car arriving at Wheeling and shunted into the private 
side track of respondent was the "original package" and not the sev- 
eral casks in which the liquid was contained. The term "original pack- 
age," as employed by law, admits of no précise définition applicable 
to ail. Generally, it is said to be a parcel, bundle, baie, box, or case 
made up of or "packed" with sortie commodity with a view to its safety 
and convenient handling and transportation. It does riot necessarily 
mean that goods shall be inclosed in a tight or sealed réceptacle. It 
relates wholly to goods, as prepared for transportation, and has no 
necessafy référence whatevër to the package originally prepared or 
put up by the manufacturer. Indeed, the idea of the "original pack- 
age"' may well be made to cover certain forms of property which do 
not ordinarily admit of being packed or incased in any otîier manner 
than in the car or vessel in which they are transported, such, for in- 
stance, as steel beams, threshing machines, and other bulky articles. 
Cook V. Marshall County, 119 lowa, 384, 93 N. W. 372, 373' 104 Am. 
St. Rep. 283. This définition has been qUoted as being the most fa- 
vorable I hâve found to the contention of respondent in this case. 
Many others hâve been carefuUy collated in 6 Words & Phrases, 5059, 
ànd the term has been flilly^'dîsctissed in Austin v. Tennessee, 179 U. 
S. 343, 21 Sup. et. 132, 45 "Iv. Ed. 224. Without prolonging discus- 
sion, it séems to me cltear that in this case the cask is the "original 
package," for the very simple reason that the car was wholly incom- 
pétent to "package" the liquid itself; the cask was a complète entity 
of itself, not connected or bbund up with any other article, but capable 
of and in fact containing some 50 gallons of this liquid, an amount 
capable thereby of being safely and conveniently handled and trans- 
ported; each cask was marked to the consignée, and if separated from 
the car wàs -capable of shipment independent thereof without either 
loss or inconvenience; the casks were shipped independently from Dé- 
troit to Sandusky by vessel, and then transferred to the car for ship- 
ment to Wheeling, their final destination. And holding the cask to be 
the "original package," it becomes unnecessary to consider to any ex- 
tent the fourth ground of défense, that a seizure of 6 casks under a 
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warrant for 65 casks was unlawful. The warrant being lor the whole 
shipment, the government, if it had the right of seizure at ail, conld 
take the whole or any part it could find in the original packages. 

This brings us to the fifth and last défense rehed upon, to the effect 
that this liquid extract was not shipped in thèse casks for the piirpose 
of sale thus in bulk, but was so shipped to the owner thereof from une 
State to another for the purpose of bottiing into small packages suit- 
able for sale, and when so bottled it is admitted the bottles were label- 
ed so as to express the content of alcohol and comply with the require- 
ments of the act. A careful analysis of the provisions of the act has 
convinced me that this défense must be sustained. The langtiage of 
the statute is: 

"Any person who sliall ship or deliver for shipment from any state or ter- 
ritory or the District of Columbia to any other state or territory or the 
District of Columbia, or to a foreign country, or who shall receive in any 
state or territory or the District of Columbia from any other state or 
Territory or the District of Columbia, or foreign country, and havlng so re- 
ceived shall deliver, In original unbroken packages, for pay or otliervvise, or 
ofCer to deliver to any other person, any such article so adulterated or mls- 
branded within the nieanlng of this act, or any person who shall sell or offer 
for sale In the District of Columbia or the terrltories of the United States 
any such adulterated or misbranded foods or drugs, or export or ofCer to ex- 
port the same to any foreign country, shall be guilty of a misdemeanor." 
Section 10. 

Again : 

"Any article of food, drug, or liquor that is adulterated or misbranded with- 
in the meaning of this act, and Is being trausported from oue state, territory, 
district, or Insular possession of the United States, or if It be Imported from 
a foreign country for sale, or if it is intended for export to a foreign country, 
shall be llable to be proceeded agalnst in any District Court of the United 
States within the district where the same is found, and seized for confisca- 
tion by a ijrocess of llbel for condemnation." 

Thèse provisions must be construed strictly in favor of the accused. 
So construed, I am persuaded they must be held to mean that any one 
owning an adulterated or misbranded food or drug product who 
ships to another in another state such product is guilty; that any one 
having received such product so shipped from another state by the 
owner or seller thereof, who shall, in the state where so received, de- 
liver or offer to deliver such product to another in the original pack- 
age, for pay or otherwise, shall be guilty ; that any person who has re- 
ceived such product from any other state, who sells or ofïers it for 
sale, whether in the original package or not, in the District of Colum- 
bia or the territories, is liable. Congress had no power except in the 
District of Columbia and the territories to prohibit one from manu- 
f acturing adulterated food and drug products ; it had no power to pre- 
vent one anywhere from personally consuming such products ; ' it did 
hâve power to suppress the manufacture of such in the District of Co- 
lumbia and the territories, and by this act has donc so ; it had the fur- 
ther power to restrict in the course of commerce the transportation 
from state to state of such products, and it has done so ; it had power, 
after such product was received from another state, to restrict its sale 
in the original package, and it has done so. It did not, in my judg- 
ment, hâve power to restrict one from manufacturing in one state such 
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product and removing it from thât state to another for the purpose of 
Personal use and not sale, or for use in connection with the manufac- 
ture of other articles to be legally branded when so manuf actured. The 
government's inspecter was entirely justified in toncluding that this 
shipment in thèse original package casks was a violation of this act, 
because they were consigned for shipment by Parke, Davis & Co. at 
Détroit, Mich,, to the Knowlton Danderine Company at Wheeling, W. 
Va., and they were not branded. It was reasonably to be assumed that 
Parke, Davis & Co. were the owners and sellers, while the Knowlton 
Danderine Company was the purchaser. From the agreed statement 
of facts, howçver, it is apparent that the formula of the préparation 
is a trade secret ; that Parke, Davis & Co. were not the owners of this 
formula, but only the manufacturing agents, under contract, of the 
owner, the Danderine Company, and only acted as agent for the owner 
in directing such shipment to the owner itself of its owfl property : 
that such owner did not, "having so received" such product, either "de- 
liver, in original unbroken packages, for pay or otherwise, or ofïer to 
deliver to any other person," the same ; nor did it "sell or offer for 
sale iii the District of Columbia or the territories of the United States." 
It seems clear that the transportation of this liquid was solely to thè 
bottles made in Wheeling instead of the transportation of the bottles 
from Wheeling to the liquid manufactured in Détroit, and that it was 
so bottled in Wheeling and properly branded before any sale or dis- 
position of it was attempted. Under such circumstances I am con- 
strained to hold that the 6 casks must be surrendered to respondent, 
and the libel dismissed. 



UNITED STATES v. BALTIMORE & O. R. CO. 
(District Court, W. D. Pennsylvania. May 17, 1909.) 

1. Penaliies (§ 33*) — Safkty Applianck Act— Evidence. 

An action for penalty under the fédéral safety appliance act (Act March 
2, 1893, c. 196, § 1, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]) is a civil 
case, and the government is only required to prove Its case by a prépon- 
dérance of the évidence and not beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Penaltles, Cent. Dig. § 34; Dec. Dlg. 
§ 33.*] 

2. OoMMEBCE (§ 27*) — Safety Appliance Act— Violation. 

If a railroad company hauls a car which is détective as to coupling 
appliances or grabirons or handiolds, although the détective car does 
Bot eontain any Interstate trafflc, yet if it is hauled in a train which con- 
talns another car that Is loaded with interstate trafflc, then the statute 
is violated. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 27.*] 

3. Raileoads (§ 229*)^Safbty Appliance Act— Fhovisions- 

The safety appliance act (Act March 2, 1893, c. 196, §■ 1, 27 Stat. 531 
[tr. S. Comp. St. 1901, p. 3174]) Imposes upon a railroad company an ab- 
solute duty to maintain the prescribed coupling appliances, grabirons, 
and handholds in operative condition, and Is not satisfled by the exer- 
cise of reasonable care to that end. 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229,* 
Duty of railroad companles to furnish safe appliances, see nota to 
Felton V. Bullard, 3T C. O. A. 8.] 

*For other cases see same topjc & § numbeb in Dec. & Am. Diss. 1907 to date, & Rep'r Indexes 
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4. Railroads (§ 229*) — Safett Applia^-ce Acts— Couplino Apparatus. 

The coupling and uncoupllng apparatus on eaeh end of every car must 
be in an operative condition. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 

5. Evidence (§ 586*) — Weighi and Sufficiency— J^egative and Positive 

Testimony- 

Positive testimony is to be preferred to négative testimony, otlier things 
belng equal; but where it was the duty of an Inspecter on the part pf 
tlie railroad Company to inspect cars, and he says that he did inspect 
the cars that came in and did uot see certain defective appliances, that 
is not such négative testimony that it should not receive the same con- 
sidération, other things being equal bet%Yeen the witnesses, as positive 
testimony. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2432-2435; 
Dec. Dig. I 586.*] 

(Syllabus by tlie Court.) 

John H. Jordan, U. S. Atty., and Ulysses Butler, Sp. Asst. U. S. 
!Atty. 

McCleave & Wendt, for défendant. 

ORR, District Judge (charging jury). This is an action brought by 
the United States against the Baltimore & Ohio Railroad Company to 
recover penalties which the United States says the Baltimore & Ohio 
Railroad Company should pay by reason of violations by that company 
of an act of Congress, to which I now call your attention. It is en- 
titled: 

"An act to promote the safety of employés and travelers iipon railroads, 
by compelling common carriers eugaged in interstate commerce to equip their 
cars wltb automatic couplers and continuous brakes and their locomotives 
with driving-wheel brakes, and for other purposes." Act March 2, 1893, e. 
190, § 1, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174). 

The fourth section of that act says that : 

"From and after the first day of July, eighteen hundred and ninety-flve, 
until otherwise ordered by the Interstate Commerce Commission, it shall be 
unlawful for any railroad company to use any car in interstate commerce 
that is not provided with secure grab-irons or handholds in the ends and sides 
of each car for greater security to men in coupling and uncoupling the cars." 

î have referred to that section first, because 10 of the spécifications 
in the complaint in this case relate to the provisions of that section. 
Section 2 of the act says that : 

"On and after tlie first day of January, eighteen hundred and ninety-elght, 
it »hall be unlawful for any such common carrier to haul or permit to be 
hauJed or used ou its Une any car used in moving interstate traflic not equip- 
ped with couplers coupling automatically by imiiact. and which can be uncou- 
pled ^vlthout the necessity of men going between the ends of the cars." 

The first spécification in the bill of complaint in this case is based 
upon that section. 

Nowr, that act was amended in 1896, and section 6 of the act as 
amended provides that: 

"Any such common carrier using any locomotive engine, running any train, 
or carrying or permitting to be hauled or used on its Une any car in viola- 
tion of any of the provisions of this act shall be liable to a penalty of one 

*For other caseu see same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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hundred dollars for each and every such violation, to be recovered in a suit 
or suits to be brouglit by the United States district attorney in tlie District 
Court of the United States having jurlsdiction in the locality where such vio- 
lation shall hâve been committed." Act April 1, 189G, c. 87, § 1, 29 Stat. 85. 

The construction placed by the courts upon that act has been sotne- 
whàt various, and I hâve given the matter considérable attention. I am 
of the opinion, and so instruct you, that that act imposes upon a com- 
mon carrier the absolute and imperative duty of having its cars used 
in interstate commerce equipped in the manner required by the act. 

It has been argued hère that the railroad company should not be re- 
sponsible except for want of ordinary care in keeping its appHances in 
order, and that it would be a great hardship upon the railroad company 
to hold otherwise. I say to you that the exercise of reasonable care by 
the railroad company to keep the cars equipped with the appliances 
required by the act will not excuse the railroad company from its de- 
fault. 

It has also been argued hère on behalf of the railroad company that 
that company should not be liabk to thèse penalties except it has been 
willfully négligent. I say to you that the matter of willful négligence 
does not enter into this case at ail, because the law makes it an abso- 
lute, imperative duty upon the railroad company to keep its cars so 
equipped. 

In arriving at this construction, it is necessary to consider the con- 
ditions that existed at the time and immediately preceding the passage 
of that act of Congress. We know from our own expérience that many 
and many a time hâve we been introduced to trainmen and hâve shaken 
hands with only part of a hand. We knew that the injuries resulting 
to trainmen were so great that there was an économie loss to the coun- 
try by reason of the impairment of thèse men for doing the full and 
proper work that they would hâve been able to do had they perhaps not 
suflfered the injury. It was to remedy those conditions that this act was 
passed 

■ There is another phase of the act to which it is perhaps not necessary 
tb cal! your attention hère; that is, that a railway employé does not 
assume the risks occasioned by continuing in the employ of a railroad 
company after knowledge of defects on the cars or the failure of the 
railroad company to keep its cars equipped as provided by the act. 
This law changea the common law with respect to that. 

In arriving at this conclusion, I hâve considered the question of 
hardship that has been suggested upon the part of the railroad com- 
pany. I say to you that there is no more hardship on the part of the 
railroad company than there is on the part, we will say, of a licensed 
saloon keeper, who inquires of a minor if he is of full âge before he 
furnishes him with liquor, and is informed that he is bf full âge; for 
that licensed saloon keeper, although he was deceived by the man who 
received the drink, is held under the law to be liable. It was his duty 
to take care of that. And the question of hardship upon the railroad 
cprripany, Isay, is not a matter to be considered in this case at ail, be- 
cause the act of Congress has specified what the railroad company was 
to do in order to change the conditions that previously existed, and, 
whether it is hard upon a railroad company or not, it was within the 
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province of Congress to so enact, and until Congress changes the law 
we must hold to its meaning. 

Now, in the questions that arise hère, you must détermine whether 
or not thèse cars, if they were used at ail by the railroad company, 
were used in interstate commerce — that is, in commerce between states, 
rather than in intrastate commerce — in commerce within the state lines. 
Because, if those cars were used in commerce within the limits of the 
state lines and not between states, then the act of Congress does not 
apply. 

The first cause of action in the complaint is that a certam car des- 
ignated by the initiais and number N. Y. O. & W. 9570 was used in 
interstate traffic on the defendant's railroad near Connellsville, and that 
tlie uncoupling apparatus, on the "A" end of that car was out of repair 
and inoperative, because of the fact that the chain Connecting the lock- 
pin with the uncoupling lever was broken. You hâve heard the testir 
mony with respect to the inspection of that car by the railroad inspecter 
in that yard, and you hâve heard the testimony of the witnessés for 
the government with respect to the removal of that car from the yard 
in a direction going east, I believe they said ; and you will détermine 
whether or not that car was used in going from Connellsville with that 
defective coupling apparatus. If you find it was used in interstate 
commerce with that defective coupling apparatus, then your verdict 
would be for the plaintiff. If, however, you find that that car was not 
defective, that the coupling apparatus was not defective, that it had 
been examined, inspected by the railroad company, and that it was not 
defective when started on its way east in the train, then your verdict, 
so far as, that cause of action is concerned, should be for the défendant. 
You hâve heard the évidence of those witnessés. You are to détermine 
their credibility, and you areto détermine from ail of the évidence 
what the facts in the case are. 

A point has been put to me that positive testimony, other things 
being equal, is to be more relied upon thatl négative testimony, every- 
thirig being equal between the witnessés. I think I understand what 
that means, and I will later read the point and hâve affirmed it. But 
I want to say this, that what may be négative testimony under one state 
of facts is not négative under another. As, for instance, a man who 
might testify that he did not hear a whistle blown or a bell rung is 
testifying to négative circumstances, and his testimony, perhaps, is not 
entitled to as léiuch weight as is the testimony of the man who says he 
heard it. But if it was a màn's duty tô hear the whistle or to hear the 
bell, then if he says he did not hear it, while it is négative in its char- 
acter, yet, because it was his duty — other things, I say, between the 
witnessés being equal — the testimony would hâve the same weight as 
the testimony of the man who said he heard the bell and whistle. And 
so it is with the testimoily in this case. If it was the duty of the irt- 
spector on the part of the railroad company to inspect those cars, and 
he says that he did inspect the cars that came in there and did not see 
this defective appliance, that is not, to my mind, such négative testi- 
mony that it should not receive the same considération, other things 
being equal between the witnessés, as positive testimony. I think they 
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are both positive, because it was the duty of that man to make the 
inspection. 

The remaining causes of action in the spécification ail arise at New 
Gastle J^unction. You hâve heard the testimony there from the two 
inspéçtofs who represented the government, and you hâve heard the 
testimony of the inspecter on the part of the railroad company. The 
second cause of action charges thé use in Interstate commerce of a 
car initialed and numbered B. & O. 57170, when the grabiron or hand- 
hold on the "A" end of that car was missing. The third cause of ac- 
tion charges the use of car initialed and numbered B. & O. 5794.5, 
when the grabiron or handhold on the right-hand side of the "B" end 
of the car was missing. The fourth cause of action charges the use 
by the défendant in traffic of car initialed and numbered B. & O. 56256, 
when the grabiron or handhold on the right-hand side of the "A" end 
of the car was missing. The fifth cause of action charges that the de- 
fendant used in interstate traffic a car initialed and numbered A. C. Iv.' 
16131, when the grabiron or handhold on the right-hand side of the 
"A" end of the car was missing. The sixth cause of action charges the 
défendant with the use in interstate traffic of car initialed and num-' 
beréd B. & O. 52334, when the grabiron or handhold on the right-hand 
side of the "A" end of the car was missing. The seventh cause of ac- 
tion charges the défendant with using in interstate commerce a car ini- 
tialed and numbered C. L. & W. 8352, when the grabiron ot handhold 
on the left-hand side of the "A" end of the car was missing. Thei 
eighth causé of action charges the défendant with the use in interstate 
commerce of car initialed and numbered B. & O. 50162, when the grab- 
iron or handhold on the right-hand side of the "A" end of said car was 
missing. The ninth cause of action charges the défendant with using 
in interstate commerce a car initialed and numbered B. & O. 56526, 
when the coupling and uncoupling apparatus on the "A" end of said 
car was out of repair and inoperative, the lock-link, it being charged, 
being broken on said end of said car. The tenth cause of action char- 
ges thé défendant with the use in interstate commerce of a car ini- 
tialed and numbered B. & O. 53598, when the coupling and uncoupling 
apparatus on the "B" end of said car was out of repair, the lock-link 
said to be broken on said end of said car. The eleventh cause of action 
charges the défendant with having used in interstate commerce a car 
initialed and numbered B. & O. 29074, when the grabiron or handhold 
on the side near the "A" end of said Car was missing. The twelfth 
ca;ilse of action charges thé défendant with having used in interstate 
commerce a car initialed and numbered B. & O. 57184, when the grab- 
iron or handhold on the right-hand side of the "B" end of said car was 
missing. The thirteenth and last cause of action charges the défendant 
with having ûsed in interstate commerce a car initialed and numbered 
B. & O. 50259, when the grabiron or handhold on thte right-hand side 
of the "A" end and on the right-hand side of the "B" end of said car 
were missing. 

Now, if you should find the facts to be true as alleged in thèse 
causes of complaint as I hâve read them to you, that thèse cars were 
used by the défendant in interstate commerce when thèse grabirons or 
handholds were missing, or when the link-chain was broken, so that 
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the coupling could not be uncoupled without getting between the cars, 
then the plaintiff is entitled to recover for each of thèse offenses the 
sum of $100. But if you should find that any one of thèse cars was 
not so used by the défendant as charged, then your verdict with respect 
to such particular car or cars should be for the défendant. It appears 
to be the uncontradicted évidence in this case that Connellsville and 
New Castle Junction were points of repair for the Baltimore & Ohio 
Railroad. 

I hâve been asked to charge you that it was not necessary for the 
agents or officers of the Interstate Commerce Commission to notify the 
railroad company of thèse defects, and I will so charge you that there 
was no légal liability upon them to do so. But I cannot help but feel 
that, in view of the purpose for which this act was passed, and in view 
of the fact that those points were repair points, it was a matter of com- 
mon ordinary honesty, for the purpose, a matter of common ordinary 
human obligation, to hâve inf ormed the railroad company, if they had 
time to inform them, or to inform the officers in charge of the repairing 
and inspecting of the cars there, before permitting those cars to.go 
out upon the road as a menace to people who might hâve to use them, 
of defects found. I will charge you that there was no légal liability 
upon them to do so, but I hâve expressed myself as I hâve done, be- 
'câuse I think that is right. 

As I say, you hâve the évidence before you. You must décide the 
questions of fact that are presented to you ; and if I hâve said àny- 
thing to indicate my opinion as to the credibility of witnesses, or as 
to the facts where they are disputed, you should disregard what I 
say, because the détermination of the facts is wholly for you, in the 
light of the instructions upon the law which I hâve given you. 

Counsel for plaintiff has asked me to charge you as f ollows : 

First. That this is a civil case, and the government is only requîred 
to prove its case by a prépondérance of the évidence and not beyond a 
reasonable doubt. Answer. Affirmed. 

Second. That if they should find that the défendant hauled a car 
which was defective in not complying with the safety appliance law 
as to coupling appliances or grabirons or handholds, although thé de- 
fective car does not contain any Interstate traffic, yet if it is hauled in 
a train which contains another car that is loaded with Interstate traffic, 
then the act is violated. Answer. Affirmed. 

Third. That the safety appliance law imposes upon a railway com- 
pany an absolute duty to maintain the prescribed coupling appliances 
and grabirons and handholds in an operative condition, and is not sat- 
isfied by the exercise of reasonable care to that end. Answer. Af- 
firmed. 

Fourth. That the inspectors in the employ of the Interstate Com- 
merce Commission are not required to inform the employés of the 
défendant, when they màke the inspection ôf the cars sued upon, of 
the defects. found in the appliances. Answer. Affirmed. 

Fifth. That the coupling and uncoupling apparatus on each end of 
évery car must be in an operative condition. Answer. Affirmed. 

Sixth. That positive testimony is to be preferred to négative testi- 
mony, other things being equal ; that is to say, when a crédible witness 
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testifies to having observed a fact at a particular time and place, ajrd 
another equally crédible witness testifies to having failed to observe the 
same fact, with the same or equal: opportunity to so observe such fact, 
the positive déclaration is to be preferred to thé négative, in the ab- 
sence lofôther testimôny corrbborating the one or the other. Ànswer. 
AfErniéd. , , 

Defèndant's counsel has reqitested me to instruct you as follows: 
(1) That this action, being for the infliction of a penalty upon the 
défendant for the violation of the act of , Congress commonly known 
as the "Saiety Appliance Act," is crirninal in its nature, and, if the sev- 
eral.cars mentioned in the several causes of action set forth in the 
plaintiff's statement were equippCd with the several safety appliances 
required by the safety appliance att âf oresaid, and reasonable care used 
by thè défendant to keep atid maintain such appliances in good order, 
so as to keep them available for the purposes for which they were in- 
tended, thè défendant has complied with the duty imposéd upon it by 
the safety appliance act, and plaintif! cannot recover. In this case the 
plaintiflf has not shown that the Several defects in the safety appliances 
mentioned in plaintifï's statement existed at the time s^me were dis- 
covered as alleged, by reason of want of reasonable çare by défendant 
in the- cèpair thereof , and the verdict must be for the, défendant. An- 
swer. Reasonable care to maintain the appliances contemplated by the 
act of Congress will not relieve the défendant from liability if the jury 
find as a fact that défendant used in Interstate commerce any one or 
more of the several cars without isuch appliance. The point is refused. 

(2) Thi-s action being to recover a penalty for an offense criminal 
in its nature, if the cars mentioned in thç plaintiff's statement had been 
equipped with the couplers iand handholds as required by the act of 
Congress known as the "Safety Appliance Act/' and even if at the time 
of the inspection thereof by the government inspectors a coupler should 
be found in a defectivé condition or a grabiron or handhold torn off 
or in a defectivé condition, yet the burden of proof is upon the plaintiff 
to show that such defectivé conditions were the resuit q)f a willful neg- 
lect on the part of the défendant company to inspect and repair such 
safety appliances so as to makethem available for use* and there is in 
this casé no évidence offered by the plaintiff sufficieht to convict the 
défendant of willful neglect Or; gross négligence équivalent thereto to 
repair and maintain said appliances in good orderand available for use, 
and the ftlaintiff is not entitled to recover the penalty imposed bythe 
said act of Congress known as the "Safety Apphance Act," and the 
verdict should be for the défendant. Answer. The point is refused. 

(3) There is not sufïicient évidence to justify a verdict against de- 
fendant upon the first cause of action set forth in the plaintiff's state- 
ment, and ; the 'verdict thereon must 'be-for th^ défendant. Ànswer. 

'Thàtpoi»!tiis refused. ;,.,; ;. - ■,::-^-,', , 

" A similar point has; been put with ïespect>:tP:eaGh:pf; the other causes 
of action, and I bavé refused them ail just as I hâve the one last read. 

'.: Now;/ gentlemen, you. ;wjlli;takethe;Case and çonsider,the évidence, 
and, in the light of suoh instructions as Ifeve given you, render your 
verdict accordingto the facts as you may détermine them. .. 

' Vèraiétfor èoverniriënt on ail counts.' , , ; ;• ! ■ 
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CARTER et al. v. FORTNEY et al. 
(Circuit Court, N. D. West Virginia. May 25, 1909.) 

1. Injtjnction (§ 104*) — Conspiracy to Pbevent Opebation of Mine— Right 

OF BONDHOLDERS TO MAINTAIN SUIT. 

Holders o£ bonds of a coal conipany secured by mortgage on its proy- 
erty, the value of wlilch dépends solely on the abillty of the company to 
mine and market the coal in place thereon, hâve such an interest In the 
property that they may maintain a suit in equlty to enjoin former em- 
ployés of the Company who went out on a strlke and others conspiring 
with them from lllegally preventing the opération of the mines by threat- 
ening and intlmidating the company's employés and others who wish to 
become employés, where it is alleged that wlthout such oijeration the 
Company canuot pay the Interest on Its bonds or the principal when it 
matures. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 104.*] 

2. Injunction (§ 114*)— Conspibact to Peevent Opération op Mines— Right 

or BONDHOLDERS TO MAINTAIN SUIT- 

Such bondholders are not required to apply to the trustée who holds 
the mortgage to bring such suit, whlch is outside of the terms of his 
trust ; but, being the priucipals in interest, they may protect their rights 
by direct suit in their ovvn names. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 114.*] 

3. Injunction (I 118*)— Conspikacy to Prevent Opération of Mines— Right 

or Bondholders to Maintain Suit. 

Neither are such bondholders required to allège and show a demand on 
the Company to brlng such suit and its refusai, having a distinct interest 
of their own which they are entitled to protect. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. | 118.*] 

4. Injunction (§ 114*)— Conspiracy io Prevent Opération of Mines— Suit 

BY Bondholders— Parties. 

To a suit by bondholders of a coal company to enjoin .striking employés 
and others conspiring with them from lllegally interferliig with and pre- 
venting the working of the company's mines by threatening and iiitimi- 
datlng its employés, which opération of its mines it is alleged is necessary 
to enable the company to pay the interest on complainant's bonds as it 
matures, the company is not a necessary party. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 114.*] 

In Equity. On demurrer to bill. 

Melville H. Carter and three other eitizens of Maryland bave flled their 
bill agalnst Osburn Fortney and 33 other individual eitizens of West Virginia. 
in which they charge the Merehants' Coal Company to be a West Virginia eor- 
poratloii, the owner of valuable coal lands in Preston county, said state, and 
operating a coal minlng plant at Tunnelton in said county, having mine open- 
Ings, tippl^, miners' bouses, electric minlng machinery, and a capacity for 
over 200 mine workers ; that it has valuable e.xisting contracts to furnisli coal 
to eontractors therefor, which It is bound to flU or lose and be held liable in 
damages for the breacli, besides loss of profits, one of which is with the Balti- 
more & Ohio Rallroad Company to furnish large quantifies of coal necessary 
to supply its locomotives in continuing opération over its road ; that about the 
last of March, 1908, the coal market beeoming depressed and the price of coal 
being low, the coal company notified Its miners of a 10 per cent, réduction in 
wages, which réduction its miners refused to accept, and the company closed 
down its mines until August, 1908, when it decided to agaln commence opéra- 
tion, offering its miners employment at the reduced wage, which they again 
refused to accept ; that when the company attempted to start work the former 
employés and miners Interfered with the opération and with those em- 

•For other cases see same toplc & § ndmbbb In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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ployés and mlners who went to work, and thereupon the company agaîn closed 
its mines until the last week in December, 1908, when it again started opéra- 
tion ; tliat many former miners and employés went back to work, but a great 
number refuséd to do bo, creatlng the necessity oi) the part of the company of 
bringing in from other localities other miners désirons of working for the 
■v^age offered ; that Immediàtely after thls last commencement of opération in 
December, 1908, a large number of former employés, with others who had not 
been emjployed, colluded, consplred, and eombiued together for the express pur- 
poses of preventing the company from securing the services of other miners, 
of seeuririg those at work to quit such service, to prevent the company from 
operatlng its mines, and to prevent It from fulfllllng Its contracts of sale of 
eoal; that thèse conspirators included the défendants named and others un- 
known, and that, in pursuance of thelr purposes and conspiracy, they, by 
thréats, inénaces, insulting language, jeers, and hootings, caused many to quit 
work and Intimldated others deslring to work from doing so; that such threats 
and menaces were being carried on to an estent necessarily requlring the 
company to keep guards and officers upon its property to prevent injury to its 
managers, superintendents, employés^ and its property ; that the miners at 
work are met on the streets by défendants and their co-conspirators, driven 
from the sidewalks to the streets, are threatened, menaced, jeered, hooted at, 
called "blacklegs," "yellow dogs," "blacksheep," "scabs," other names too vile 
to be written, are stoned on the streets, assaulted as they go to and from 
work, their houses havé been flred Intb with guns, stones thrown through 
their vpindows and at members of their familles in broad daylight on the 
public streets of the town; that deputy sherifCs employed to watch over the 
company's property and to keep thè peace are jeered, hooted at, threatened, 
and no assistance is rendered by the authorities of the town in préservation 
of order ; that thèse conspirators rush to every passenger train stopping in the 
town in great numbers and endeavor, forcibly and otherwlse, to prevent per- 
sons alighting from such trains who seem to be seeklng employment with the 
company, and by threats and menaces seek to prevent those alighting from en- 
gaging in the employment of the company ; that they display large banners, 
at the arrivai of trains, warning ail persons not to engage in the employment 
of the coal company, hâve gone maskéd at night to the engine room of the 
company and, delivered to its firemen a letter notifying them that they would 
be klUed If tîiey dld not cease worklBg for the company ; that in conséquence 
of ail thèse acts the company bas been prevented from employing more than 
one-half of the miners aiid employés to whom It could give work and who are 
willing aiid anxious to work if properly protected. Spécifie threats are set 
forth, and it Is charged that the existing conditions hâve become unbearable, 
and "that, by reason of the conduct of défendants and their co-conspirators, 
the property of said eoal company Is In jeopardy and liable to be destroyed 
and greatly damaged, and great loss incurred by its being unable to operate 
its mines, or to operate them fully, and that the lives of persons now employ- 
ed by said coal company, and those who come seeking employment, are in 
danger at the hands of said défendants and their co-conspirators, and that the 
town ofEcers as aforesaid will render practically no assistance, and the coun- 
ty officers are unable to cope with the situation." 

It is then alleged that the company's property Is worth from $250,000 to 
$500,000, the sole value of whlch consists In its being able to mine, ship, and 
sell coal at a profit, which it cannot do so long as such conspiracy is effectuai, 
as it now is, and great loss and damage will be incurred if mining opération 
ha s to be dlscontinued ; that the company under such conditions will not be 
able to meet its obligations and the Interest thereon ; that plaintlfCs are large 
ereditors of the coal company, holding bonds against it secured by a mortgage, 
interest upon whlch is payable semiannually and the principal after a period 
of years. It is charged that the défendants are wholly insolvent ; that the 
coal company has taken no sufflcient légal steps to restrain the unlawful con- 
spiracy ; that its property Js being damaged and the value thereof largely de- 
stroyed,, and great danger and loss threatened plaintifCs as such bondholding 
lien ereditors. An Injunction is prayed against défendants and ail others 
conspiring with them to restrain them from Interfering with the company's 
mining opération, Its officers and employés, and from engaging In the varions 
acts of threatening, menacing, intimidating, and assaulting the company's of- 
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flcers and employés and miners on account of their service with the compatiy ; 
from picketing the property of the Company, or from by unlawful means pie- 
ventlng others from entering the service of the Company. A hearing upon the 
motion for injunction and a temporary restrainlng order was granted. Cer- 
tain of the défendants hâve appeared and entered their demurrer to the bili, 
in which are assigned as grounds: 

First. That the said plaintifCs hâve not shown by their said bill tliat they 
hâve any such right or interest In the contract of employment existing be- 
tween the Merehants' Coal Company of West Virginia, a corporation, and the 
men engaged by said Merehants' Goal Company to worlc in and about its mine 
and coal plant, as entitles them to the relief by said bill prayed. 

Second. That it appears from said bill that there is no privity of contract 
between said plaintiffs and the men in the employ of the said Merehants' 
Coal Company, vfhereby said employés are working for the said Merehants' 
Coal Com.pany, as enables the said plaintiffs to invoke the aid of a court of 
equity in the protection of the contractuul rights of said Merehants' Coal Com- 
pany, existing between it and its employés, or such persons as it seeks to bring 
Into its employment. 

Third. That it does not appear from said bill that any sufflcient effort bas 
beeu made on the part of the said plaintiffs or any of them to induce the said 
Merehants' Coal Company to institute a suit to invoke the aid of a court of 
equity to protect it in its contractual rights and relations existing between it 
and its employés or other persons whom it is seeliing to bring into its employ- 
ment. 

Pourth. That there are not proper parties to said bill, in this: That the said 
Merehants' Coal Company, a corporation, named in said bill, is directly 
interested in the contract existing between It and its employés, and that thls 
court can pronounce no proper deeree afCecting the rights of the ijarties under 
such contract in the absence of the said Merehants' Coal Company, the only 
party to such contract directly interested in its enforcement except the em- 
ployés engaged to work for said Company under and by virtue of said contract. 

Fifth, That It does not appear from said bill that the said défendants or 
any of them are seeking to injure or destroy the property, or any part there- 
of, mentioned in the said bill upon which the plaintiffs claim a lien by virtue 
of a deed of trust or mortgage existing thereon given to secure certain bonds, 
a part of which bonds, as shown by said bill, is held by the plaintiffs. 

Slxth. That it is not shown by said bill, by appropriate allégation of facts, 
that the plaintiffs, or any of them, will suffer Irréparable Injury by reason of 
any of the matters and thlngs in said bill set forth and averred. 

Seventh. That it appears from said bill that the plaintiffs hâve ample se- 
curity for the payment of the bonds which they hold, by virtue of the deed 
of trust or mortgage upon the property described in said bill, and that it does 
not appear that they are interested in the output of the coal from the mines 
of the Merehants' Coal Company ; that they hâve not contracted for the pur- 
chase of said coal, and hâve no such connection with the mining and sale of 
said coal as to give them any right or interest in any existing contract between 
the Merehants' Coal Company and its employés for the work to be done in and 
about said mines in the opération of mining and shipping coal therefrom. 

Eighth. That the plaintiffs hâve made no such showing by their said bill as 
entitles them to relief in equity relating to the contractual rights of the 
debtor, the said Merehants' Coal Company of West Virginia, because it clearly 
appears from the bill that the right of suit, if any exists, but which thèse 
défendants protest does not exist, belongs to the said Merehants' Coal Com- 
pany, a eoriroration, and not to the said plaintiffs or any of them, as It no- 
where appears from the said bill that the said corporation bas refused to come 
into a court of equity for the purpose of enjoining thèse défendants because 
of the acts and doings by them alleged In the said bill to hâve been committed 
and threatened to be committed. 

Ninth. That it nowhere appears in said bill that the plaintiffs hâve ex- 
hausted ail the means within their reach to obtain through, by, and in the 
name of the said corporation, the Merehants' Coal Company, redress for their 
alleged grievances, or that the said corporation has declined to take action 
In eonformlty to their wishes touching the matters and things In said bill con- 
tained. 

170 F.— 30 
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Tenth. That It ought to be made to appear from sald Mil that the suit of 
the plaintlfCs Is not a coUuslve one to corifer on a court of the United States 
jurlsdlction of a case of whlch it would not otherwise hâve cognlzance, inas- 
much as thls suit is withln the splrit of rule of practlce 94 adopted for and 
àpplied by courts of equity of the United States. 

Thls demurrer bas been argued and submitted. 

P. J. Crogan, for plaintiffs. 
Charles E. Hogg, for défendants. 

DAYTON, District Judge (after stating the facts as above). It is 
my purpose to dispose of this demurrer as briefly as possible, and to 
abstain from any expression touching the facts involved. The demur- 
rer admitting the allégations of the bill to be true justify me in giving 
them construction libéral to the interests of the complainants without 
in any manner, in case the demurrer is overruled, prejudicing judg- 
ment ûpon final hearing when the évidence shall disclose to what ex- 
tent thèse allégations are sustained by the facts. It seems to me that 
this demurrer substantially involves thèse propositions : 

First, laçk of interest in plaintif3fs : (a) Because the object of the bill 
is alleged to be to protect the Merchants' Coal Company in a contract 
made by it with its employés, to which the plaintiffs are not parties. 

(b) BecaUse the bill allèges the interest of the plaintiffs to be solely a 
bonded or trust indebtedness of the company owned by them of $24,- 
000 in the aggregate, with no allégation that the company's bonded 
indebtedness exceeds this sum, while the value of its property is al- 
leged tp be from $250,000 to $500,000, whereby is clearly shown that 
no danger of irréparable injury to plaintiffs' interests is apparent. 

(c) Because the plaintiffs, as bondholders of the coal company, se- 
cured by mortgage on its property, given to trustées, cannot maintain 
action in their own name without showing that the trustées hâve re- 
fused to bring an action, (d) Because the bill contâins no sufficient 
allégation that the plaintiffs bave applied to the company to bring suit 
to protect its own interests and thereby those of thèse plaintiffs. 

Second, fbr want of parties. No decree can be entertained in the 
cause that does not directly afïect the business and property rights of 
the coal company, therefore it is a necessary party. 

Considering thèse, it is hardly necessary now to say that injunction 
will be granted "where the members of a labor organization, or other 
employés, conspire unlawfully to interfère with the management or 
business of another, and to compel the adoption of a particular scale 
of wages, by congregating riotously and in large numbers in and near 
the place of business ôf such other person, and for the purpose of pre- 
venting other laborers from entering into such other person's employ- 
ment or remaining in such employment, by intimidation, consisting 
in physical force or injury, either actual or threatened, to person or 
property." Hogg, Eq. Principles, 387, § 278. 

Such acts on the part of employés are cpmmon results of a strike 
on their parti > A strike may be entirely légal where it is a voluntary 
refusai dn the' part of such employés to work for their employer be- 
cause of conditions existing and his refusai to correct the same in 
accord with their; lawful demands. !On the other hand, it becomes illé- 
gal if it be the resuit of an agreenîent depriving those engaged in it 
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of their liberty of action, and it becomes criminal if it be a part of a 
combination for the purpose of injuring or molesting either niasters 
or men. Arthur v. Oakes, 63 Fed. 310, 11 C. C. A. 209, 25 I^. R. 
A. 414. 

On the other hand, there may be a combination of persons not em- 
ployés created "for the purpose of injuring or destroying the business 
of another, either by efforts to prevent, by unlawful means, the sales of 
his products to the public or the use of some particular thing in his 
business, or by materially lessening or entirely stopping the manu- 
facture of his products, through the loss or want of the necessary or 
proper employés, vehicles, or machinery, the lack whereof is caused 
or brought aboùt by the illégal acts of such combination, or by the 
union of both of thèse unlawful and unwarranted agencies operating 
at the same time upon the business of such other person." Such com- 
bination is known as a "boycott/' and is condemned alike by the com- 
mon law and modem décisions as illégal. Hopkins v. Okley Stave 
Co., 83 Fed. 912, 28 C. C. A. 99 ; Hogg's Eq. Principles, 387, § 279. 

The allégations of this bill, in effect, charge a conspiracy involving 
the éléments of both the strike and of the boycott. It is charged that 
the employés of the company in March, 1908, refused to accept a wage 
réduction, and, as they had right to do, surrendered their employ- 
ment, and the company in conséquence ceased opération; that in Au- 
gust foUowing, when it sought to résume work, upon the continued 
refusai of its old employés to accept the réduction and upon their in- 
terférence with the opération, the company again shut down and re- 
mained so until the last of December. Thus a period of nine months 
substantially elapsed during which thèse men were not in the service 
of this company and could not be considered its employés in any sensé 
of the term. It is then charged in effect that thèse défendants, some 
of whom had formerly worked for the company and some had not, 
formed a combination or conspiracy, with others unknown, to prevent 
this company from resuming opérations, from mining its coal, and 
complying with its contracts to deliver the same to its customers, and 
thereby destroy its business and the value of its property; that this 
is sought to be accomplished by menaces, threats, assaults upon, and 
intimidation of , its employés designed to compel them to cease laboring 
for the company, and by.like illégal acts to prevent others from enter- 
ing such employment.lt would seem that more of the éléments of 
the boycott are présent than of the strike. It may be well termed a 
law fui strike that has degenerated into a boycott in many respects 
not only illégal but criminal in character. Counsel for thèse défend- 
ants has most ably argued that the purpose and object of the bill must 
be construed frorri its allégations to be only to protect the coal com- 
pany in its contract with its présent employés, to which contraçt the 
plaiiitiffs are not parties and there fore hâve in law naught to do. If 
I could construe this to be the true purpose and object of th^ bill, I 
would hâve nô trouble in sustaining the demurrer. To so protect the 
men.frorti intimidation and injury may be an incident of the relief 
sought, but the scope of the bill' I conçeive to be much broader. It 
mày, it seems to me, be epitomized from its apt allégations to be to 
protect the property df this company;, depending for its sole value, as 
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alleged, upon its ability to profitably mine and dispose of its coal in 
place Ihereon, which mining can only be done by individual employés ; 
to protect it from inévitable breach of contracts with its customers 
whereby loss and damage will be incurred ; to enable it lawf ully to car- 
ry on its business, a property right it bas, without illégal and crim- 
inal interférence on the part of thèse alleged conspirators défendants, 
and this in ordér that the value or its property may net be lessened or 
destroyed, the lien of plaintiffs' trust bonds be thereby impaired or 
rendered valueless, but on the contrary, it may be permitted to fulfill 
its trust contract with plaintiffs by paying them the semiannual interest 
and the bond principal when due. 

It woûld seem clear that the allégations of the bill justify an in- 
junctiôti 'in the premises ât the instance of the coal company, had it 
applied for it to a court of compétent jurisdiction. The question then 
résolves îtself into whether this court has right to grant it at the in- 
stance of thèse trust bondholders. The fîrst objection that thèse bond- 
holders hold an indebtednéss of $34,000 only, with no allégation of oth- 
er like bonded indebtednéss outstànding against a property charged to 
be worth from $250,000 to $500,000 in value, would hâve been suffi- 
cient to réfute the idea ôf irréparable in jury to their rights and inter- 
ests possibly, if the other allégations were not in the bill that the sole 
value of this property dépends upon the ability of the company to op- 
erate at a profit the mining of its coâl and the meeting of its interest 
charges and the payment ôf the principal of its indebtednéss when due. 
Under thèse averments it must necessarily dépend tipon the évidence 
whether such allégations of the bill can be sustained. " No matter how 
strong the p<-esumption to the contrary may be upon final hearing, thèse 
allégations tipon demurrer stand foi* confessed as true. 

The second objection, that bondholders secured by a trust deed can- 
not maintain suit without alleging the refusai of the trustées to insti- 
tute the samè, is not tehâble for thèse reasons : That a lienholder has 
right to an înjunction against a trespasser, whether an owner or ah 
outsider, iswell settled. And it bas been held that a mortgagee, a 
judgment crèditor, a vendor's lienholder, and a bondholder secured 
by mortgage bave a right to such relief. 1 Spelling, Ex. Rem. §§ 266j 
267, 271, and 462. The right in such case is inhérent in the person hold- 
ing the lien secjirity, and the form by which such security is held would 
seem to be iilliîiaiterial. It would hardly be in accord with the true 
principles df 'feqtiity practice to hold that a principal in interest could 
only act throtigh his représentative having no substantial interest but 
only as a tÇûstèé; The fiincfion of the trustée to préserve and main- 
tain thé existence of the property might liossibly be broàd enough to 
aqthorizè hini, f.b maintain a suit for that purpose, if the ereditors se- 
cured direct hifh ïo do so, but it is Certa.ihly not so broad as to pre^ 
vent thèse credit'o'rs from protecting their bwn interests in the premises 
unless he shàir ])iefmit them to do so. 

My prêdeéfesëor, Judge Jackson, in sëveral cases similar to this, but 
not reportéd, ïiàs sustained injunctions a'tvarded to boildholders, and 
no question has been heretofore raised as to the correctness 6f his 
ruling in thiS particular. I am persuadée tbat no good reason exists 
for now reversing it, I am aware of the fact that it is counter to the 
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ruling of Judge Ross in Consolidated Water Co. v. City of San 
Diego (C. C.) 89 Fed. 272, but with the utmost respect for the judg- 
ment of this learned judge, it seems to me there is a marked distinc- 
tion between the cases cited by him in support of his position and the 
one hère, or, to an extent, to the one he was deciding. A trust mort- 
gage generally by its own express terms is a tripartite agreement be- 
tween creditors, debtor, and trustée whereby the creditors as a class 
loan their money upon certain stipulated terms and conditions to the 
debtor, who secures thèse loans upon Hke terms and conditions by a 
lien upon designated property. To properly secure this lien, and fur- 
ther to create an agent for both creditors and debtor to secure per- 
formance of the mutual terms and conditions agreed upon, inter par- 
tes, the property is conveyed to a trustée with express powers to per- 
form thèse conditions. Under such circumstances it has been well 
held that individual bondholding creditors thus secured must, before 
bringing suit themselves, request the trustée to sue touching ail mat- 
ters relating to the obligations inter partes created by the terms of the 
trust itself, such as the demand for accounting from the trust debtor 
or the demand for a foreclosure and sale. The reason in such cases is 
clear; the creditors are by the terms of the trust created a class with 
cqual rights, and the trustée is created an agent for them as such. 
In many cases it would be distinctly against the interests of the other 
creditors to allow one or more of their number to institute proceed- 
ings for selfish reasons against the property, involving its manage- 
ment and calculated to destroy its crédit or value. Such are the cases 
cited by Judge Ross. But in a case like this, when the bondholding 
créditer is not seeking to interfère with but to maintain the trust ob- 
ligations and the trust subject from interférence and destruction from 
outside sources, over which neither bondholder, debtor, nor trustée 
hâve any control, I can perceive neither any power, or at least obliga- 
tion, on the part of the trustée, limited by the terms of his trust, him- 
self to sue without direction from the bondholders or to prevent the 
bondholders from suing. 

The third objection, that such bondholder before suing must allège 
that he has applied to the company to bring such suit, is fully answer- 
ed, in my judgment, by the reasoning in the cases of Mercantile Trust 
Co. V. Texas & P. Ry. Co. (C. C.) 51 Fed. 529, Consolidated Water 
Co. V. City of Sari Diego (C. C^ 84 Fed. 369, and second décision in 
same case, 89 Fed. 272. 

This brings us to the last objection made, that the coal company 
is à necessary party. Touching this question an apparent conflict of 
authority éxists between the ruling of Judge Ross in Consolidated 
Water Ce. v. City of San Diego, supra, affirmed by the Circuit Court 
of AppeaJs for the Ninth Circuit, 93 Fed. 849, 35 C. C. A. 631, and that 
of Judge Goflf in Ex parte Haggerty (C. C.) 124 Fed. 441, but, as 
Judge Goff has pointed out, in this latter case radical différence in 
conditions existed, making the conflict çnly apparent and not reah 
Judge Goff in this Haggerty Case has so fully and lucidly set f orth the 
reasons why in cases like this the company is not a necessary party 
that I can add nothing thereto. 

The demûrrer must be overruled. 
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Ip ré MONEYS IN REGipTEY OF DISTEICT COURT. 
(Disirltt Court, B. îà». Pejinsyiyanla; May 20, 1909.) 
:; Nos. 1872, 1791, and 4. , -, 

1. Deposits in QoiJBT (§ il*)-rbispbâmoN op Unclaimed DÉPoStia— Fedebai. 

Statùte. - ■■ '"■■■ ■'■■'■'. 

Under the provision of Rev. St. | 996, as am«nded by Act Feb. 19, 1897^ 
c. 265, § 3,29.Stat. 578 (D. S. qomp. St. 1901, p. 711), tha.t.itsball be the 
duty of the tadge or judges Qf the respective federaf courts to cause any 
inoneys whlçh li^ve reniained in the reglstry of the court unclaimed for 
10 years or ïorigër to be deposlted In a deëlgnàted deposltory of the United 
States to the crédit of the United States, after a fund bas remalned in its 
■reglstry unclaimed for 10 years or njore tbe court bas no power to then 
awar4, It to a clalhjiant, but c;an pnly follow the statîitë, a,nd any claim 
must be presented to the! Trêàsury toépàrtmfent. 

[Ed. Note.— For ôthéf cases, seè Deposits in Court, CJént. Dlg. §12; Dec. 

■ Dig. i 11.*] " •-- 

2. SalvagE (§ 2é*)— DebeliCt PBOPEBTy— Rights of Salvo». 

A,salT<)r'of derellct property "fonhd at sea Wbo took the same to a 
;Court Of admlralty and llbéled it.fcir salvage, elaiming thé en tire procéeds, 
but vyfa^ awarded a njpletj- o|ily,,.the remainder being deposlted In tba 
reglstry of the court ^ubject to iis. orders, Is entUled to such balance 
whére, after the lapse of' a nuniber of years, no owner or elalmant of 
the property bas appéaredi 

LEd. Note.— For other cases; see Salvage, Cent. Dig. § 69; Dec. Dig. S 
28.«'''' .. :■•';■'■■ ; 

Awards in fédéral courts, see note to The Lamlngton, 30 C. O. A. 280.1 

On Exceptions to Report of Spécial Commissioner. 

Walter C. Douglas, Jr;, and J. Whitaker Thompson, for the Uni- 
ted States.- . ' '.'■■"..: 
James F. Campbell, for certain claimant. 

J. B. McPHERSON, District Judge. : In January, 1908, upon péti- 
tion of the United States attorney representing that certain funds had 
been in the rfegistry of the District Court unclaimed foi- more than 10 
years, and ksking that ail order'might direct their payment to the Uni- 
ted States, à comniissioner (Edward F. Pugh, Esq.) was appointée 
"toascettain' and report the status of each case, as àlso what disposi- 
tion, if any, shduld be made of thé funds in the registry therein, with 
authority to make such advertisements and condùct such correspond- 
ence as hé may think rnôSt' likely to ascertain the persons entitled to 
the funds in; 'thë'tiespettiVë cases." The commissioner made a care- 
ful ahd painstà'king' in^tiiry' conceriiihg eàch of the funds, and his. 
report is noW bèfore the'ddurt, Iil ail of the cases excépt three he re- 
ported thàf 'th^ mônéy shbuld Ue paid into the treasury, and no. ob- 
jection hàsbéeh.urgedtô thèse fecommétldations. In each of the' 
three instaîi6eé rèférréd- 1'6, he àwârded' the- fund to the elaimants» and. 
in this respect 'hiifecomnléndations hàVe~ béert brought up by the 
govérnrh'ehf'-fôr réview .'■,'■'''■ ' ' .;'":.'•(!.;..■,,■■' ,■■ ; ■ ,-. ■■. -l^ 

Two Ôf thé 'futids came 'into existence 'ûnder Bankrj Act' March 2; 

*For other caeea see same topic & § number in pee. ft Am.Dleii. 1907 to d{Bt«i;|ii:{i^p'r Indexes 
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1867, 14 Stat. 517, c. 176, and the report of the commissioner there- 
on is as follows: 

"William A. Kniglit, Banlirupt, 1867, No. 1872. 

"Thls was an Involuntary pétition flled in 1875. A composition witli credlt- 
ors was made by ttie bankrupt, whlcli was approved by tlie register and by 
tlie court ; and the property was reconveyed to the bankrupt July 21, 1875. 
Such oreditors as the banlirupt could settle with personally were so settled 
wlth, but in obédience to the orders of the court sundry sums of inoney were 
paid in by him for credltors not then accessible, ail of which hâve been pald 
to the persons entitled, except the sum of $8.70, which was the percentage due 
on a certain due bill of $20, giveu by the bankrupt to one William E. Patton 
of Geimantown, but then held by a person unknown to the bankrupt. Thls 
person never proved his debt, nor did he make any clalm to the money. In 
the opinion of the commissioner, therefore, it belongs to the bankrupt. 

"Tlie commissioner notified William Knlght Shryock, Esq., attorney for the 
bankrupt, by letter of October 21, 1908, hereto annesed, marked 'Exhiblt G,' 
and on November 4, 1908, was attended by William A. Shryock, Esq., who pre- 
sented letters testamentary upon the estate of William A. Knight, deceased, 
granted to Lucy Worden Knight, Edith H., Amos K., and Helen Kuight, execu- 
tors (which letters were granted by the register of wills of Philadelphla, 
August 18, 1908), and on thelr behalf made claim to the balance in court, 
which the commissioner thinks should be awarded to them, and it is so 
awarded." 

"Jonathan Lodge, Bankruptcy of 1867. No. 1791. 

"A pétition In bankruptcy was flled in 1875. The bankrupt made a com- 
position with his credltors which was approved by the register and by the 
court May 12, 1876, ail of the credltors assentlng except the foUowlng: Wil- 
liam McCrone, John S. Lear & Co., John McGovern, George Lawton & Co., and 
William Bowker. The settlement havlng been approved on December 27, 1876, 
It was ordered that the unassenting credltors be directed to accept the com- 
))romise of 25% cash and ,^50% in notes of the bankrupt, as follows: 

Claim. Cash. Jdgt. Note. 

William MeCrone $ 05 52 $16 38 $32 76 

John S. Lear & Co 3 00 175 150 

John McGovern 10 00 2 50 5 00 

George Lawton & Co 136 .^6 34 Ot) 68 13 

William Bowker 27 50 6 88 13 76 



$60 00 



"The $60.60 was paid into the registry, and the estate was reconveyed to 
the bankrupt, 

"Subsequently, to wit, November 26, 1879, William McCrone appeared, ac- 
cepted and recelved his $10.38, leaving In the registry a balance of $44.22. 
There was testimony that diligent search was luade in December, 1876, foi- 
John g. Lear & Co., John McGovern, George Lawton & Co., and William Bow- 
ker, but that they could not be found. They dld not prove tlieir clalms In 
the bankruptcy proceeding. Therefore they can hardly be consklered crédit- 
ors, especially after so great a length of time, and the fund Is really the prop- 
erty of the bankrupt. 

"Thls matter appears in the advertisement above mentioned, Exhiblt C, and 
the commissioner also notified George S. Graham, Esq., attorney of record for 
the bankrupt, of a meeting to be held November 2, 1908, at 3 o'clock. Mr. 
(iraham sent word requesting an adjournment untll November 9, 1908, at 
3 o'clock, at which time a meeting was held and Mr. Graham asked another 
ud.iournment. He subsequently appeared, and It was shown that Jonathan 
Lodge died Intestate January 14, 1906, leaving no estate, so that no letters of 
îKlminlstration were taken, Three chlldren survlved him, viz., William B. 
Lodge. Mary Watson, and James Lodge, represented by Mr. Graham. 

"l'nder the clrcumstances, more than two years havlng elapsed since the 
death of Jonathan Lodge, the commissioner thinks that the fund should be 
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paid to Geoïge S. Graliam, Esq„ as attorhey for the estatô of Jonathan Lodge, 
deceased, and it is so awarded." 

I agrée with the commissioner in believing that thèse two sums of 
money belong in equity to the persons to whom he has awarded them 
respectively, but in my opinion I hayeno power to order the payment. 
The présent proceeding is taken under sections 995 and 996 of the 
Revised Statutes, as aménded by Act Feb. 19, 1897, c. 365, § 3, 29 
Stat. 578 (U. S. Comp. St. 1901, p. 711), and thèse sections read as 
follows: 

"995. AU moneys pald into any court of the Uulted States or received by 
the offlcers thereof In any case pendlng or adjudicated In such court shall be 
forthwlth deposited with the Treasurer or Assistant Treasurer or a designated 
depository of the United States in the name and to the crédit of such court, 
provided that nothing herelii shall be construed to prevent the delivery of 
any such money upon security according to agreement of parties under the 
direction of the court. 

"996 (as amended). No money deposited as aforesald shall be withdrawn 
except by order of the judge or judges of said courts, respectively, in term 
tlme or in vacation to be signed by such judge or judges and to be eutered and 
certified of record by the clerk, and every such order shall state the cause in 
or on aceount of which it is drawh, and it shall be the duty of the judge or 
judges of said courts, respectively, to cause any moneys deposited as afore- 
sald which hâve remained in the registry of the court unclaimed for ten years 
or longer to be deposited in a designated depository of the United States to 
the crédit of the United States." 

Section 996 does not attempt to fbrfeit or escheat the money de- 
scribed thefein; it nierely changes the depository. Instead of allow- 
ing the fund to remain in the registry of the court, the money is to 
be "deposited in a designated depository to the crédit of the United 
States." So far as appears, this is (in theory at least) no more than 
a substitution of depositories, or a change in the name to which the 
fund is to be credited, and does not in any manner afïect the right 
of the true owner to pursue his clâim upon the money. Instead of 
coming into court, however, he must now deal with the treasury, and 
no doubt the practical resuit of the substitution, especially where only 
small sums are concerned, will be to give to the United States the 
perpétuai use of the sums so transf erred. But I am not concerned with 
the practical eiïect of the statute. Its meaning seems to be clear, and 
I am bound to obey its direction. So far, therefore, as thèse two small 
funds are concerned, I think I hâve no option in the matter. They 
werè paid into court in 1875 and 1876 for the express use of the cred- 
tors named, and no claim has ever been made for them, either 
by thèse creditors or on behalf of the respective bankrupts, until a few 
months ago. Equitably they may belong to the estate of the bank- 
rupts, but they hâve "remained in the registry of the court unclaimed 
for ten years or longer," and it is therefore my duty to direct them 
to be transf erred to the crédit of the United States. 

The remaining fund stands upon a différent footing, as will appear 
by the following quotation from the commissioner's report: 
"T\venty Baies of Cotton— Admlralty— No. 4 of 1880. 

"On January 16, 1880, the steamshlp AUentown, belonging to the Phila- 
delphia «& Reading Railroad Company, picked up at sea, about 30 miles S. W. 
of Key West, 20 baies of cotton floatlng on the water. Apparèntly no vessoi 
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was riear by. ïhe cotton was brought to Philadelphia, libeled for salvage, 
and sold by the marshal on February 26, 1880, for $1,052.62, leaving a balance 
in tbe registry (after payment of costs) of $910. . 

"April 28, 1880, the court awarded to and distributed money among the 
libelants, one-half of the f und, to wit, $455 ; retaining in the registry the other 
half, to wlt, $455, whlch was dlrected to be and remain, in the registry sub- 
ject to the fnrther order of the court. 

"It was su])posed, when the llbel was flled, that ail of the baies were un- 
marked, the marks having apparently been obliterated from the effect of the 
sea water, the exterior being defaced and torn ; but on a careful survey un- 
der order of the court, upon two of the baies were found marks, being ap- 
parently O. H. W. 
K. 

"The eommissioner sent a notice to the district attomey and also to the 
gênerai sollcitor of the Philadelphia & Readlng Railroad Company. On Mon- 
day, October 19, 1908, the eommissioner was attended by Walter G. Douglas, 
Jr., Esq., assistant U. S. district attomey, and James F. Campbell, Esq., at- 
torney for the Readlng Railroad Company, both of whom claimed the entire 
fund, and sustained thelr respective contentions by both oral and wrlttea 
arguments. 

"The eommissioner believed that it was his duty to endeavor to find the own- 
ers of the cotton, and thoughtit possible that it had been shlpped originally from 
one of the Gulf ports. He therefore caused advertisements to be inserted In 
the Times Despatch of New Orléans, the Ledger of Mobile, Ala., and the News 
of Galveston, Tex. A copy of such advertisement is hereto annexed, marked 
'Exhiblt H.' The eommissioner has recelved no reply to the advertisements, 
and is obliged to report, therefore, that he has been unable to ascertain who 
were the owners of the cotton. 

"The question whether the fund should be paid to the United States or to 
the salvors (the owners not having appeared or made claim to it) is not free 
from dlffieulty. 

"The cotton was fonnd floating at sea, not far from the coast at Key West, 
In the path of vessels bound to or from any of the Gulf ports. It must hâve 
formed part of the cargo of a vessel (no doubt from a Gulf port) from which 
it had been jettisoned, or which, having been wrecked or having foundered, 
had become a partial or total loss. The marks on some of the baies, though 
Indistinct, were not entirely obliterated. Probably the cotton had been in- 
sured and was abandoned by the owners to the underwriters, but, whether it 
had or not, the owners or underwriters, or both, must bave known by what 
vessel it had been shlpped — whether she came safely to port with part of her 
cargo, or whether vessel and cargo were lost. 

"In either case they were put upon inqulry as to what had become of their 
cotton. So far as is known, they made none. They did not appear before the 
court in the salvage suit ; nor hâve they appeared before the eommissioner, in 
answer to hls advertisements. May it not be sald, therefore, that they aban- 
doned their property, to ail Intents and purposes? 

"The llbel allèges that the llbelants are entitled to salvage, and 'also, if, 
upon due course of proceeding, no owner or owners shall appear and prove 
tltle to the said twenty baies of cotton, to the whole remainlug portion there- 
of, or of the proceeds of sale thereof.' 

"The decree awards and apportions 50 per cent, salvage, and orders that 
'the remaining half of the net fund in the registry, to wit, $455, be and remain 
in the registry of the court, subject to the future order of the court.' It is 
therefore stlll entirely within the court's control. 

"It appears, then, that the salvors originally claimed the whole fund. They 
hâve not wlthdrawn this claim, but on the eontrary they renew It before the 
eommissioner; so that it can hardly be said, literally, that the fund has re- 
mained in the registry 'unclaimed.' The real question is whether the court 
onght or ought not to adjudge the fund to the salvors under the circumstances 
of the case. 

"Some traces of the old doctrine that ail unclaimed chattels found at sea 
belong to the United States as the successor of the rlght of the King are found 
In the earller cases. It was so decided by Judge Davis in Massachusetts, In 
1829, In the case of Peabody v. Proceeds of 28 Baies of Cotton, Fed. Cas. No. 
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10,809. In thàt case the surplus over the salvage was denied to the salvors 
îiml awarded to the United States. This, however, was not the practiee in 
Peunsylvania, nor it Is Uelieved, in some of the other districts. . 

"In 1820, the case of Hollingsworth v. Doubloons, Fed. Gas. No. 6,620, Judge 
Peters had declded that where remuants of a ehest, in which were some gold 
pièces, were found floating at sea, the flnders were entitled to salvage, but 
that the residue should be deposited in court for a year and a day, subject to 
any légal clalms; and, It no such daims should be interposed, the fund was 
to be dlsposed of agreeably to the future order and decree of the court. 

"Thecommissioner bas examined the original record in this case, and finds 
that, after the expiration of the year and a day, the court decreed that the 
residue of the fund be paid to the libelants (the salvors) or to their attorney 
of record ; and it was so paid. 

"In Bussell v. 40 Baies of Cotton, Fed. Cas. No. 12,154, Judge Locke held 
in 1872, in a very elaborate and careful opinion, that after the expiration of 
a Bultable time, ordinarlly a year and a dày, the residue of any fund remain- 
ing after the payment of costs and proper salvage, would usually be paid to 
the salvors, upon the ground that tlie lapse of time was sufficient to ralse a 
presumption of abandonment by the owners, aud that such dellvery should be 
absolute unless the court should think It probable that some claim would be 
made thereafter, in which case a refunding bolld might be requlred from the 
salvors. 

"The opinion revlews many décisions and text-wrlters. 

"The décision was afflrmed by the Circuit Court in a per curiam opinion. 

"This is the view of the làw taken by Mr. Parsons in his wotk on Maritime 
Law, vol. 2, p. 617, to wlt, that the balance should be held fôf a year and a 
day, and, if no owners then afjpeared, it should be paid to the flnder. 

"And by Judge Marvin, Wreck and Salvage, p. 143. 

"If a year and a day was conslderèd a sufficient time to bar owners years 
ago, when the meaus of communication and information were not as perfect 
as they are today, surely the 28 years which had elapsed in the présent cause 
ought to be Stifflclent presumption against them. 

"The same gênerai prindple was announced by the Court of Appeals of 
Ohio, in 1843, in the case of Wymari v. Hurlburt, 12 Ohio, 81, 40 Am. Dec. 461, 
in whleh it appeats that a schooner containlng some specie was sunk in Lake 
Erle and so remained alwut nine months. The Jury foùnd that it had been 
abandoned; and the court awarded the whole proceeds to the flnders, denying 
the clalm of the former owners. ' 

"When this case was declded, the admiralty Jurisdiction had not been ex- 
tended over ihb Great Lakes. 

"It is true undoubtedly that, under the ordlnary circumstances, salvors, as 
such, wlU not tte àWai'ded the whoie fund. Perhaps the strongest case on this 
point Is The Félix (D. Cl) 62 Fed. 620, where the salvors were awarded but a 
part of the fuïid, although It was shown that thé expenses had exceeded great- 
ly the value of thé salved property. But in this and similar cases the owners 
appeared, eontested the demand of the salvors, and clalmed the residue, upoii 
the ground that, if it should be awarded to tlie salvors, the vessel owuei-s 
would hâve recelved no benefit from the work, which is of the essence of sal- 
vage. 

"There bave been cases where the value of the property saved was small, and 
there was no appearance or contest by owners, where the court by its original 
decree bas awarded to the salvors the entlre fund. The Zealând, Fed. CasJ 
No. 18,205; The Cari Schurz, Fed. Cas. No. 2,414; The Cairnsmore (D. C.) 
20 Fed. 524. 

"The matter may be looked at from another point of vlew. 

"There is nothlng.ôf espeeial mystery or sanctlty in personal property lost 
at sea. Why should it dlffer from any other personal property? 

"Bver slneë the world became sufflciently civillzed to see that the King or 
the lord of thé manor ought not to be allowed to appropriate what he pleased, 
it has been the law that, where goods are lost and the owner does not reclaim 
them, they belong to the finder. 1 Blackst. Com. (2d Ed.) 9; 2 Kent's Ooœ. 
290. 

"Or as It Is stated more accurately, 'the flnder of personal property who 
takes it into his possession thereby acquires, by occupancy, a spécial prop- 
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erty in it. whlch is valld against ail the world except the true owners.' Braut- 
ly on Per. Property, § 127 ; Bouvier's Law Dict. tlt. 'Finder.' 

"iNor is the title affected by the place of fluding. 

"For example (in the ahseuce of spécial régulations, or acts of assembly), a 
railroad conductor is entltled to money foiind by him in the car, as against 
the railroad company, especially where advertisement bas been made and no 
claimant has appeared. Tatum v. Sharpless, 6 Fhila. (Pa.) 18 (1865). 

"And a servant in a hôtel as against the proprietor. Hainalier v. Blanchard, 
»0 Pa. 377, 35 Am. Rep. 664. 

"The finder may niaintain trover against a thlrd party who has become 
possessed of the article, and the latter may not set up the tltle of the true 
owner. Harker v. Dément, 9 GUI (Md.) 7, 52 Am. Dec. 670. 

"No doubt It was the duty of the Allentown to bring this cotton to Phila- 
dclphia ; and perhaps It was her duty to libel it for salvage, rather than to 
hold or to sell it. At ail events, it was quite proper for her to take thls course. 
It was fair to her crew, and to the unknown owners of the cotton. But why 
should she be considered as forfeltlng her rights by dolng so? Her owners 
hâve always claimed the whole fund, for themselves and their associâtes, and, 
in the opinion of the commissloner, they are entitled to it. 

"Nor is it necessary that the court should go into this question at présent 
as to who are entitled to hâve the balance. The Ubel was filed by the Phila- 
delphla & Readlng Railroad Company on their own behalf and on behalf of 
the crew of the Allentown. Their successors, the Philadelphia & Reading Rail- 
way Company, are before the court claiming the balance, which may well be 
awarded to them ; they taking the responsibillty of Its distribution. . If they 
should fail to account to any one entltled, doubtless such person would hâve 
a right of action against them. Andrews v. Wall, 3 How. .568, 11 L. Ed. 729. 

"The commissioner reports, therefore, that the fund be awarded to the 
Philadelphia & Readlng Railway Company, libelants, for themselves and other 
parties interested wltli them as salvors, and that it be paid to them, or to 
their proctor, James F. Campbell, Esq. ; Thomas Hart, Jr., Esq., the original 
proctor of record, havlng dled." 

As will be observed, the salvor has always claimed the whole of 
the fund, and, while it is true that the question of its right to one- 
half has remained undecided for 28 years, there is nothing to show 
that the daim has ever been withdrawn or abandoned. As sometimes 
happens, the dispute was apparently forgotten both by the government 
and by the salvor ; but as soon as the government moved again in 
the matter, the claimant also promptly resumed action, and has vig- 
orously urged what is asserted to be its right. It is apparent, there- 
fore, that the fund has not remained unclaimed in the registry of the 
court for 10 years or longer, and in strictness, therefore, the court 
may perhaps be stepping somewhat beyond the limit of section 996, 
as amended, in deciding in this proceeding upon the merits of the 
dispute. But the controversy should be brought to an end, and the 
décision may be treated as made in the original cause (No. 4 of 1880 
in admiralty), where indeed it properly belongs. The learned com- 
missioner's discussion of the légal question involved is satisfactory in 
every respect, and I adopt it as the opinion of the court. Unques- 
tionably, as it seems to me, the weight of the American authorities 
supports the position that, unless the United States has somehow 
shown its intention to exercise whatever soverCign power it may 
possess over the proceeds of derelict property, the salvors are enti- 
tled to the wliole of such proceeds against ail the world except the 
original owners ; and there is no serious contention on the part of the 
government that it has ever manifested any purpose to exercise such 
power. I may add, in reply to a f aint suggestion in the brief , that 
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the purpose was certainly not manifested by the remote implication 
of section 996. That section, as I hâve already said, puts forward no 
claim to ownership by the government of the funds remaining un- 
claimed in the fédéral courts; it merely directs where they shall be 
deposited hereafter. 

Appropriate decrees may be prepared in accordance with this 
opinion. 



UNITED STATES v. MARRIN et al. 

pistrict Court, E. D. Pennsylvanla. May 22, 1909.) 

Nos. 44, 45, and 46. 

1. Bail (§ 74*)— In Criminax Peosecutions— Dischaeqe of Shketies. 

The arrest, trial, conviction, and imprisoument of a défendant who Is 
at large on bail In a crlminal case In a fédéral court by the courts of 
another state Into which he voluntarily went wlth knowledge that prior 
indictments were there pending against him do not exonerate hls bail 
from llabillty for hls nonappearance. 

[Ed. Note.— For other cases, see Bail, Cent. Dlg. !■ 291 ; Dec. Dig. § 74.*] 

2. Bail (§ 84*)— In Cbiminal Pbosbctjtions— Dischakge of Subéties. 

In such case It was not part of thç duty of the district attomey of the 
United States to go Into the forelgn jurisdlctlon and instltute or joln In 
proceedings for the release or discharge of the prlsoner from the custody 
of the state, and hls f ailure to do so afCords no défense to a proceedlng to 
forfeit the defendant's bail. 

[Ed. Note. — For other cases, see Bail, Dec. Dig. § 84.*] 

3. Bail (§ 79*)— In Ceiminal Prosecutions— Dischabqe or Sueety. 

A court wlll not exercise Its discrétion, where It Is vested wlth such dis- 
crétion, to refuse to forfeit a criminal recognizance to enable a créditer 
of the principal to recQver a sum deposited by him with hls surety as in- 
demnlty. 

[Ed. Note. — For other cases, see Bail, Dec. Dlg. § 79.*] 

On Pétition to Stay Forfeiture of Recognizance, 
See, also, 159 Fed. 767. 

J. Whitaker Thompson, for the United States. 
John Creth Marsh, for défendant. 

Edmund F. Harding and William P. Maloney, for Walter Westlake, 
administrator, etc. 

Edward P. Bailey, for American Surety Co. of New York. 

HOLLAND, District Judge. Frank C. Marrin présents his pétition 
to this court praying that he be not held in default by reason of his 
nonappearance in person in court, and that his recognizance be not 
forfeited. On May 18, 1908, Marrin took an appeal from a sentence 
imposed upon him in this court to the appellate court of the Third 
circuit, and entered into a recognizance, with the United States Fi- 
delity & Guaranty Company as surety, in the sum of $10,000, the 
condition of which is as follows : 

"That if the sald Frank C. Marrin, allas Frank C. Stone, alias Franklin 
Stone, alias Thomas Harper, whose application for a writ of error in the 
above matter has been allowed and is now pending, shall be and appear at 
the District Court of the United States for the Bastern district of Pennsyl- 

•For other cases see same topio & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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vania, upon the détermination of the proceedlngs on said wrlt of error, and 
the receipt and flling of a mandate or other proeess or certificate showing the 
disposition tliereof by tlie said Court of Appeals, or within flve days there- 
after, to answer or obey any final order or judgment which shall be made In 
the premises, and not départ sald court without leave thereof, then this 
recognizance to be void, otherwise to remain In fuU force and virtue." 

On the 27th o£ February, 1909, the judgment of this court was 
affirmed. After the mandate had been returned the United States 
district attorney gave notice that he would require petitioner's ap- 
pearance in court on the 12th day of April, 1909. Marrin failed to 
appear, but instead presented a pétition asking that his recognizance 
be not forfeited, for the reason that upon the 18th day of September, 
1908, whilst in the state of New York, he was arrested upon a war- 
rant based upon old indictments filed in the Court of Quarter Ses- 
sions in Kings county, N. Y., in 1895, upon the charges of forgery and 
grand larceny, upon which indictments he was tried, convicted, and 
on the 21st day of October, 1908, sentenced to a term of imprison- 
ment of 15 years at Sing Sing. It appears that shortly after his ar- 
rest in New York, on the 3d day of October, 1908, he obtained a writ 
of habeas corpus which was sued out of the United States District 
Court for the Eastern District of New York, claiming a right to be 
discharged because of his obUgation to appear in the District Court 
hère upon the détermination of the pending appeal. The application 
for discharge was heard by Judge Chatfield, and it appears from the 
opinion of the court in Ex parte Marrin (D. C.) 164 Fed. 633, that 
the — 

"American Surety Company appeared In court, by attorney, made no answer 
to the writ, and disavowed any interest in the matter except in the obligation 
Imposed upon It by the bail bond furnished in the city of Philadelphia. The 
application was brought to the attention of the United States through the 
district attorney of the United States for the Eastern district of New Torl£, 
the United States was represented in court by an assistant United States at- 
torney for this district, and the statemeht was entered upon the record that 
the United States had no motion, to malce, dld not apply for the custody of 
the said Frank C. Marrin, and cared neither to join in nor oppose the présent 
application." 

It is strenuously urged by the petitioner and his surety that the Unit- 
ed States should not be permitted to forfeit his bond under the cir- 
cumstances. There further appears in opposition to the forfeiture one 
Walter Westlake, administrator of Caroline Barry, deceased, who 
claims a fund of $10,000 placed in the possession of the American 
Surety Company as a counter indemnity by Marrin when the surety 
Company became his bail. Caroline Barry, deceased, was an elderly 
woman residing in Brooklyn, who sufïered the loss of ail her prop- 
erty by reason of the crimes committed by Marrin for which he was 
indicted, convicted, and sentenced in New York. The United States 
filed a demurrer to thèse pétitions, and insists upon its right to for- 
feit the recognizance, as Marrin failed to appear in accordance with 
its terms. The précise contention of the government is clearly stated 
by Judge Dillon in United States v. Van Fossen et al., 28 Fed. Cas. 
357, No. 16,607 : 

"The case stands thus: The United States had the aetual custody of the 
principal to answer an indictment which had already been preferred agalnst 
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hlm. tJpon tlje recOgnizance belng tàkét, tlie principal was ;dellvered Int» 
what BlackstOUé cst^s thç 'frlendlf custody' of hls surètlps, Infetead of belng 
committed to prison. ''4 pî. Comm. 301. Tbîey thenceforth became Invested with 
full authorlty oVer Klâ person. ïhey are hls jallers. Théy may take hlm at 
any time or place— in the etate or beyond It. They areaptly sald to hâve the 
principal always upoh the strlng, and they aay pull it when they please, to 
surrender hlm In thelrown discharge. Anonymous, 6 Mod. 231. U they do not 
exercise thelr power to prêtent his golng beyond the Jurlsdletlon, and he does 
so wIth or wlthout théir confient, and commits an offensé and Is sentenced to 
prison for It, thls cannot be accepted by the state in whose trlbunals the recog' 
nizancé was taken as, a deifense thereto." ; . 

The pétition in that case as subsequently amended suggestéd that 
the offense committed vvas prior to the date of the recognizance, but 
the court held that that fact did not change the légal obligation of the 
sureties. The view taken by Judge Dillon in the Van Fossen Case 
was fully sustained by Justice Swayne in the case of Taylor v. Tain- 
tor, 83 U. S. ?66; 21 L,. Ed. 287. It was there stated that in order to 
exoneraté the bail the performance'; of the condition thereof must be 
rendered impossible by the act of God, the act of th« obligée, or the 
act of the law, and it was said that where the principal dies beîore 
the day of performance the case is within the first category; where 
the court before which, :.the principal is bound to appear is abolished 
withouf qualification, the case is within the second ; if the party be ar- 
rested in the state wheîre |the obligation is given and sent out of the 
State by jhe Goverhor tipon the réquisition of the Goyernor of anpther 
state, itis within the third; and it is equally well settled that, if the 
impossibility be created by the obligor or a stranger, the rights of 
the obligée will be in no wise afïected. The failure to appear was hçt 
because of sickness, death, or any other circumstance falling within 
the first reason, but it is claimed that by both the act of the obligée and 
the act oï the. jaw he was prevented from complyîng with the condi- 
tions çif h,is recogn,izance. It is coritènded his failurè to appear result- 
ed from the failure of the United States district attomey to urge Judge 
Chatfield to release him. Upon entering into the recognizance Marrin 
was deiivered into the custody of his surety, who was thereaftër ré- 
sponsible fpr his appearance. Upon this contract the government had 
a right to rely.and it is not required to go out oi the jurisdiction in 
which the recognizance was given to help the cognizor to extricate 
himself from a situation in which. he of his o\yn motion became enr 
tangled. The prosecuting attorney has the right to go before any 
court, either state or national, and urge the release or removal of a 
fugitive criniinal' under bail in his district, if in the judgment of the 
government it is for the best interests in the administration of the 
criminal law to do so, and it would dépend entirely upon the judgment 
of the court before which the hearing was had 'Whether or not the 
party should be rgleased or removed to answer the conditions of his 
bail and appear when required. The matter of removal is entirely 
within the discrétion of the court, and the most the government or its 
prosecuting attorney could do in any case would.be to make a case 
which would appeal to that discrétion, but whether or not it will make 
the effort should be ,left to the judgment of the officers of the govern- 
ment. Thougl? the United States attorney was présent at the hear- 
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ing, his failure to request Marrin's release was no such act of the 
obligée as to relieve the surety, because non constat that the request 
would hâve been granted by the court. It was Marrin's own act in 
going into that jurisdiction that rendered his appearance impossible. 
Our attention bas not been called to any case holding that under any 
circumstances the prosecuting attorney of a district in which the recog- 
nizance runs is required to make an effort to secure the removal or 
release of an alleged criminal arrested in another jurisdiction. He 
may do so, but he is not required to act. The recognïzance is taken 
to secure that very resuit. Its condition is absolute in this regard, 
and, in our judgment, it would be a very dangerous innovation to re- 
quire the government to not only see to it that responsible bail is se- 
cured, but, in addition, require it to keep its prosecuting olificers in 
readiness to appear in other and distant jurisdictions to aid the prin- 
cipal in the recognizance to extricate himself from an arrest from 
which alone the latter is to blâme. 

If, then, neither the first nor the second reason stated in Taylor v. 
Taintor can afford any relief, the défense pleaded must rest upon 
the proposition that his appearance is excused because of the act of 
the law. Justice Swayne, in Taylor v. Taintor, supra, says : 

"There is a distinction between tlie act of tlie law proper and the act of the 
oWigor, which exposes him to the control and action of the law." 

Marrin and his surety would hâve been wholly protected had he 
remained in the Eastern district of Pennsylvania until the time for his 
appearance in this court. If he had remained within this jurisdic- 
tion, he could not hâve been removed on a warrant of arrest from any 
other jurisdiction without an order of court. If the court had con- 
cluded, as it did in the Beavers Case (C. C.) 131 Fed. 366, that justice 
demanded his removal, such an order would at the same time relieve 
his sureties from liability for his appearance. It would be an act of 
the law, putting it beyond his power to appear in accordance with the 
condition of his recognizance ; but should the court hâve in its wisdom 
concluded that it would promote justice to hâve him held in this dis- 
trict to answer the charge hère, his removal could not hâve been ef- 
fected ; but when he voluntarily went into another district with knowl- 
edge of the existence of criminal charges against him there, his ar- 
rest was the resuit of his own act, which "exposed him to the control 
and action of the law." Marrin was fuUy aware that the criminal 
charges in New York against him were still pending, as he had short- 
ly before been arrested hère on a warrant from that jurisdiction, and 
an effort was made to remove him, but this demand was refused by 
Judge McPherson. At this hearing the United States district attor- 
ney appeared and took part in resisting his removal. In spite of this 
warning that thèse grave criminal charges against him were still pend- 
ing, and that the New York authorities were availing themselves of 
every lawful means of securing his présence in that jurisdiction to 
answer the charges, he of his own motion went into the jurisdiction 
where he knew he would be arrested, and now insists that it was 
not his own act which exposed him to the opération and action of the 
law there, preventing his appearance, but that the failure of the Unit- 
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exî States district attorney to extricate him from the situation in which 
he placed himself was the real cause, which resulted in the refusai of 
the court to discharge him, and because of this quiescence of the gov- 
çrnment's représentative and the action of the court the principal 
and his surety are relieved from further liability. At most, the Unit- 
ed States district attorney could only hâve urged Marrin's release 
in the proceeding before Judge Chatfield, so that when his présence 
hère would be required he could, if he then felt so indined, appear; 
but the district attorney could not insist on Marrin's removal at tne 
hearing, as he had given bail and security for his appearance within 
five days after the "filing the mandate" of the Court of Appeals, and 
he was not in default. The distressing poverty into which his victim 
had been plurjged by his alleged forgeries, from a position of com- 
parative affluence, had highly incensed that portion of Brooklyn aware 
of the circumstances, and Marrin's présence among them, free from 
arrest and beyond the power of the local authorities to try him for 
thèse alleged offenses, would no doubt in their judgment be regarded 
little less than a crime, so that out of respect for the feelings of the 
community in which he was arreSted, as his removal could not be de- 
manded, the district attorney could scarcely be expected to insist that 
he be discharged, thereby enabling him to go unmolested abroad in a 
community in which high crimes were pending against him, in the 
commission of which he not only offended against the state, but, it is 
charged, swept away her entire fortune and impoverished Mrs. Barry. 

The pétition of Walter Westlake, administrator of ■ Garoline Barry, 
deceased, urges that the bail bond be vacated, and that the American 
Surety' Company be exonerated thereon, and that the United States 
government and the American Surety Company be directed to institute 
proceedings to secure the surrender of Marrin — this in order that the 
counter indemnity deposit of $10,000 placed with the American Surety 
Company by Marrin may be released and paid over to the petitioner as 
the administrator of Caroline Barry, deceased, from whom Marrin, it 
is said, secured it through his forgeries. 

It is claimed that the provisions of section 1030, Rev. St. (U. S. 
Comp. St. 1901, p. 719), places the matter of forfeiture within the 
discrétion of the court when "it appears * * * there has been no 
willful default of the party, and that a trial can notwithstanding be 
had in the case, and that pubHc justice does not otherwise require the 
same penalty to be enforced." Aside from the question as to whether 
we should encourage the practice of depositing an indemnity with 
surety on a bail bond by remitting the penalty in order to release the 
indemnity; it does not appear to this court that there has been no 
willful default. Wheri it is remembered Marrin left the jurisdiction 
in which the prosecuting attorney had once taken part in securing his 
release from arrest on warrants from New York state, and voluntarily 
went into the latter jurisdiction almost immediately after his release 
hère, it seems that no other conclusion is warranted but that the de- 
fault on his part was willful and entitles him to no relief now ; nor is 
his surety in any better position, because it not only failed to prevent 
him from leaving this district, but it was présent at the hearing, and, 
notwithstanding it was "his j aller" and had him in its "friendly eus- 
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tody," it failed to urge his release, but in fact "disavowed any inter- 
est in the matter except its obligation imposed upon it by the bail 
bond," etc. 

It must be conceded that if, under any circumstances, the court 
would hâve a right to remit the penalty in order that the indemnity 
fund could be recovered, and Mrs. Barry herself had presented a péti- 
tion for that purpose, accompanied with proof of her ownership to 
the fund deposited, the circumstances of her loss and the fact of 
her impoverished condition, resulting from the loss of her property 
through the alleged forgeries, would make a very strong case to move 
the court to a remission of the penalty; but in this case the claim is 
made by her heirs, who, while entitled to her property, are by no 
means entitled to the same considération in the détermination of this 
question that the décèdent would hâve been entitled to receive. If 
the surety failed to do what the law required of it at the time of the 
hearing before Judge Chatfield, the claimants for the fund hâve their 
remedy ; but it is contended by the government that there is no légal, 
équitable, or moral ground why the surety should be relieved in order 
that Mr. Westlake may hâve an easier method of enforcing his claim 
against the surety to the indemnity deposited by Marrin, and in this 
we think the government is right. 

The demurrers to the pétitions of Frank C. Marrin et al. are sus- 
tained, and the motion of the government to forfeit the recognizance 
is allowed. 



In re KBILL-PINCKNEY-MAXWELL CO. 

(District Court, E. D. Pennsylvania. May 17, 1909.) 

No. 3,001. 

BANKRUPTCY (§ 166*)— VOIDABLE PREFERENCES— GiVING SeCURITY— PBOOF Or 

Insolvency. 

An assignment by a debtor corporation within four months prior to its 
bankruptcy of fire Insurance policies iinder which there had been a Iosh 
to a créditer as security held not voidable as a préférence because of tlie 
insufficiency of the évidence to show, with the clearness required, that the 
corporation was in fact Insolvent when the assigninent was made, or tliat. 
If so, the créditer had reasonable cause to believe it insolvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §•§ 250-238 ; Dec. 
Dig. § 166.*] 

In Bankruptcy. On certificate of référée. 

Maxwell H. Kratz and J. Howard Reber, for trustée. 
Joseph H. Brinton, for C. S. Knowles. 

J. B. McPHERSON, District Judge. The order made by the réf- 
érée on March 26, 1909, dismissing the trustee's pétition praying for 
the reassignment of certain policies of Insurance, is affîrmed for the 
reasons given by the learned référée (Théodore M. Etting, Esq.). 

Referee's Certificate on Review. 
To the Honorable the Judges of said Court: 

The question presented for review is whether under the évidence the référée 
erred in dismissing a pétition flled by the trustée asking for an order on a 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
170 F.— 31 
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credltor to whom certain polldes of flre Insurance were assignée! by the above- 
named bankrupt company, wlthln four months of the bankruptcy, for tbe re- 
àssignment of the same. The material averments in the above pétition are 
alleged insolvency at the time of the assignment, linowledge and reasonable 
cause of belief on the part of the assignée that a préférence was Intended. 
The assignée in his answer dénies ail of the above averments. 

Uiwn the issue thus ralsed extended proof has been ofCered by both par- 
ties. I find the facts to be as foUows: 

Thie NeiU-Plnckney-Maxwell Company Is a corporation incorporated under 
the law8 of West Virginia. On January 30, 1908, an involuntary pétition in 
banïfruptcy was flled against the company, and on February 15, 1908, the 
compiahy 'was adjudged a bankrupt. Prlor to bankruptcy tbie company con- 
ducted a Wholesale electrlcal supply business at 925 Arch street in the city of 
Phlladelphla. 

C. S. Knowles, the. assignée of the policles In dispute, Is a Boston merchant, 
and was the largest créditer of the NelU-Plnekney-Maxwell Company at the 
time of its bàhkruptcy. £»uring the entfre summer of 1907 Knowles had en- 
deavored to ôbtain a reduètion of the indebtedness due him. "The only amount 
which "he sncceeded in obtalning during that time was $500. At the time of the 
assignment: the amount due Knowles was $10,958.98. 

On September 15, 1907, Knowles, being dlssatisfled with his inability to ôb- 
tain monéy from the eopipany and being floubtf ul about its flnancial standing, 
sent his crédit man, Hardy, who had prevlously conduôted the correspondenee 
with thè'Neill-Pinckney-Maxwell Company, to Phlladelphla for the piirpose 
of ascertàinlng its flnancial condition and of endeavoring tç obtain a payaient, 
if possible. Hardy dld not succeed In getting any money, but he was given an 
opportunity of examlning the company's books to asceirtain the estent and 
value bf its stock and resources. He made an estimate of the value of the 
mérchanaiSe on hand, bills recelvable and flxtures, and ascertained the lia- 
i)illties of the company. He.found that the company had little or no money 
on hand, and that collections were dlfficult ; but in this connection it must be 
remembered that the period was one of great dépression In business and ot 
conséquent difficulty in collections. 

Hardy's conclusion from the above examination was tbat the company was 
solvent, that' Its assets exceeded its liabilities by about $18,000, that it was 
carrying too much stock, and that its business was conducted at a place the 
rental of whleh was too high. Thèse facts he mentloned at the time to Eif- 
f o, the président of the company, and reported the same to Knowles on his re- 
turn to Boston. During August of 1907, In conséquence of repeated dunnlng, 
thè company gave Knowles notes lu part payment of its Indebtedness. The 
flrst of the above notes, whlch was for $1,500, fell due in the latter part of 
September. Shortly before the note fell due, Riffo wrote to Knowles that he 
would be unable to meet the note when due, and asked for an extension. This 
clrcumstance, together with the faet that a check given by the company to 
Knowles had not been met when deposited, led to the sending of Hardy agaln 
to Philadelphla. 

Hardy arrived in Phlladelphla on September 25, 1907, and went to 925 Arch 
Street. RifiCo was not in the store at the time. Hardy then saw that the 
stock of the company had been injured by fire which had oceurred on Septem- 
ber 22d, two or three days before he left Boston. Hardy knew nothiug of the 
flre prlor to his arrivai in Phlladelphla, but he came to Phlladelphla for the 
purpose of taking hostile proceedings against the company, and apparently 
with the Intent of asking for the appointment of a receiver. After leaving 
925 Ardi street, Hardy saw his counsel, A. J. Wilkinson, Esq. ; he apparently 
then knew that there was qutstanding Insurance on the stock. After leaving 
Mr. Wilkinson, he had an interview with Rlffo alone, and then proposed that 
Rififo should make an assignment of the policles In dispute. RifCo apparently 
was in some doubt as to the legallty of so doing, and pref erred, before com- 
mltting himself, to consult his counsel.. Hardy assured him that there was no 
doubt abont the legallty If the company was solvent. RlfCo assured Mm of 
the company's solvency. At this interview, Hardy, in pressing his demand for 
the assignment, stated in substance to RlfCo that he had corne to Phlladelphla 
for the purpose of applying for a receiver, but that the flre had been for the 
company a fortunate clrcumstance. The resuit of this interview was that 
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Hardy and Riffo proeeeded to the office of Thomas D. Finletter, Esq., the gên- 
erai counsel of the company, Hardy belng accompanled by A. J. Wilkinson, 
Èsq., who, as before stated, had been previously retained in the case. Riffiô 
assured Mr. Wilkinson that the company was solvant, and Mr. Finletter's ad- 
vice was sought and obtained by BifEo. Mr. Finletter had no knowledge of 
the flnancial condition of the company, other than that which he possessed 
• from statements furnished by RiflCo. In answer to the inquiry as to whether 
the assignment in question could be made, Mr. Finletter advised Riffo that 
the assignment could be legally made if he so desired, inasmuch as it appeared 
from the statements which Riffo had furnished him that the company was 
solvent. The resuit of this interview, which, as before stated, took place on 
September 25th, was that it was there agreed that certain outstandlng Insur- 
ance policies which are the policies in dispute should be assigned to Knowles 
as collatéral security for the payment of his debt. Mr. Wilkinson desired that 
the assignment should be made pursuant to a resolution passed by the board of 
direetors of the company, and on September 27th a meeting of the board of 
directors was called and held, at which resolutions were adopted authorizing 
the assignment, and the assignment was executed on the same day. 

Whilst thèse are not ail the facts disclosed by the testimony, it is believed 
that they are the material and controlling facts. 

To justify the order asked for, the burden of proof Is on the trustée to show 
by sufflcient évidence the foUowing éléments of voidable préférence. He must 
show: 

(1) That the bankrupt, whilst insolvent, 

(2) within four months of bankruptcy, 

(3) made the assignment in question. 

(4) That Knowles had reasonable cause to believe that a préférence was In- 
tended thereby. 

(5) That the assignment enabled Knowles to obtain a greater percentage of 
his debt than other creditors of the same class. 

The proofs presented are sufflcient In my judgment to comply vcith ail the 
requirements above referred to other than the flrst and fourth. 

The question at issue is therefore narrowed to a considération of the suf- 
flciency of the proofs offered to sustain the requirements last above mentloned. 
In support of the proof of insolvency, the trustée bas offered in évidence the 
schedules flled by the company after Its bankruptcy. Taking the schedules as 
a starting point, the trustée has offered other évidence, chiefly that of Riffo, 
as proving that the company was insolvent at the date of the assignment, to 
wit, on September 27, 1907. The schedules in question were flled on February 
19, 1908. Riffo, in his examination in chief, testified that after the flre he 
made a valuation of the company's assets and liabilities, and found that the 
company was insolvent on September 27, 1907, but on cross-examination it 
was impossible to obtain from Riffo any évidence as to the date on which the 
above estimate was made. He kept, he stated, a mémorandum book which 
contained information which would enable him to supply this deflciency, but 
this book was never produced at the hearings, notwithstanding numerous en- 
deavors made to obtain the same. 

It further appears that after the flre RifCo began withdrawing money from 
the concern, the exact amount of which it is diflicult to estimate. He certainly 
withdrew at least $7,000. Thèse withdrawals, together with sacrifices of stock 
made to meet the demands of importunate creditors and the dlfficulties of col- 
lecting money on book accounts, were undoubtedly circumstances which had 
their influence in causing the bankruptcy of the company. Rlffo's testimony 
when on the stand in the bankruptcy proceedings is undoubtedly at variance 
with the statements which he made to the counsel of the company, to Knowles, 
and to Hardy at the interviews above referred to preceding the assignment. 
It seems impossible to regard Riffo as a witness upon whose veracity much re- 
liance can be placed. 

As opposed to his testimony, there is the évidence of Hardy to the effect 
that, after unusual opportunity for observation and a valuation of the stock, 
the company was solvent on September 15th, which was seven days before the 
flre, and it does not appear from the évidence that the solvency of the com- 
pany was affected by ahything which occurred in the interval. The existing 
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dépression was sueh that llttle or no business was done durlng this perlod. 
From testlmony taken in tlie bankruptcy proceedings it appears that, so far 
as thie stock and flxtures were concerned, Hardy's valuation was a f air one ; 
his estlniate of the value of thie bock accounts was toc hlgh, but tbere is a 
material différence between the value of the book accounts of a going con- 
cem and the valuation of the same accounts after bankruptcy, and at ail 
events the margln of solvency, viz., $18,000, is suffleiently large to allow for 
considérable discrepancy in thls regard without materlally affecting Hardy's 
conclusion that the company was solvent on September 15th. 

It follows that of course the company might hâve been solvent on September 
15th and yet hâve been Insolvent on September 27th. The lire undoubtedly 
had an Influence on the company's business. It not only destroyed a portion 
of Its assets, but knowledge of the lire made creditors of the company more 
insistent, but the uncontradlcted évidence is that the property injured was 
fully covered by Insurance and that the company at the time of the lire was 
carrying an excess of stock. 

The proof offered by the trustée in support of Insolvency Is, In my judgment, 
far less cogent than that whlch was rejected in the récent case of Tumlin v. 
Bryan (C. 0. A.) 21 Am. Bankr. Eep. 319, 165 Fed. 166. 

After carefully considerlng the évidence adduced in support of and against 
the allégation of insolvency, the évidence produced by the trustée is, in my 
judgment, not sufflclent to sustain the allégation of insolvency of the company 
at the tlme of the assignment. 

If, however, I am in error in holding that the trustée has failed to furnish 
the requisite proof, then there remains the further question: Did Knowles 
know, or did he hâve reasonable cause to believe, that a préférence w^as 
intended? . Hardy dénies, that he had such knowledge, but if ail thlngs polnted 
to insolvency the belief of Knowles is Immaterial. Neither knowledge nor 
actual belief are requlred to be shown. The rule Is that ail the surrounding 
circnnistances are to be taken Into considération, and, if they arc sufflclent to 
lead an ordinarily prudent man to conelude that a préférence was intended, 
the aCtual knowledge or belief of KnowleS is immaterial. Sundheim v. Ridge 
Ave. Bk. (D. O.) 15 Am. Bankr. Rep. 132, 138 Fed. 951 ; In re Hines (D. 0^) 
16 Am. Bankr. Rep. 495, 144 Fed. 543. 

The' lire no doubt so far changed the préviens condition as to put Knowles 
upon inquiry. He was not requlred to àgain examine the books of the com- 
pany. He was only bound by such information as was open to observation 
and would yield to reasonable inquiry. In re Wolf Oo. (D. C.) 21 Am. Bankr. 
Rep. 73, 164 Fed. 448. 

Under ail' the circumstances of the case, considerlng the repeated assurance 
of Eiflo, coupled with the fact that hls représentations of solvency were of 
such a character as to induce belief on the part of Mr. Finletter, the company's 
counsel, Hardy had, I think, a rlght to rely upon their accuracy. In this con- 
nection it should also be remembered that the assignment to Knowles was not 
an isolated transaction through which the company transferred to Knowles 
the resldue of its resources. The truth seems to be that at the tlme the as- 
signment was made the company apparently intended to continue business, 
and it was believed that it would pull through ; but In order to satisfy the 
demands of the more importunate creditors, assignments of outstanding poll- 
cles of Insurance were made to several creditors in payment, whllst others 
took material at varying values. When a debtor pays and a créditer receives 
the aniount of a just debt, the natural presumptions are In favor of good falth 
in the transaction. Merchants constantly continue to make payhients up to the 
very eve of f allure, and it would be disastrous to hâve them set aside on slight 
proof. In considerlng the proof offered, It is not easy to avoid giving undue 
considération to the fact that within a few months after the assignment the 
company became bankrupt ; but if this were sufflcient to make a transaction 
voidable, uncertainty and uneaslness would probably attend ail transactions 
between debtor and creditor, except when the debtor was admittedly solvent. 
In no two cases of thls character are the facts precisely slmllar, but, in ar- 
riving at the conclusions above Indicated, the récent case of Tumlin v. Bryan 
and In re Wolf Company, above ref erred to, as well as the case of Irlsh v. 
Citizens' Trust Co. of Utica (D. O.) 21 Am. Bankr. Rep. 39, 163 Fed. 880, may 
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be adverted to In connection with the thought which I hâve endeavored to 
express. 

For the reasons heretofore stated, the pétition praying for the reassignment 
of the policies is disuilssed. 



In re EUREKA FUENITDRE CO. 
(District Court, E. D. Pennsylvania. May 17, 1909.) 

No. 2,387. 

1, COKPOBATIONS (§ 247*)— STOCKHOLDBBS— LiABILITT TO CREDITORS ON TJN- 

PAID SUBSCBIPTION — AtTEMPTED KeLEASE FBOM SUBSCEIPTION. 

One who subseribed for stock of a corporation, assisted in Its organiza- 
tion, and hecanie its secretary, actiug as such at the time the corporation 
took over the property and business of a partnership at an agreed valua- 
tlon and assumed its debts, and who prepared the papers therefor with- 
out inquiry as to the facts or value of the property, cannot avoid liabillty 
on hls subscription to creditors on the ground that the corporation was de- 
frauded in the purchase, nor can he be released froni his subscription by 
the other stoekholders except subject to the rights of creditors. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 247.* 
Stoekholder's liability to creditors In equity, see notes to Rickerson 

Roller-Mill Co. v. Farrell Foundry & Machine Co., 23 C. C. A. 315; Scott 

V. Latimer, 33 C. C. A. 23.] 

2. Bankbxjptcy (§ 250*) -- Collection' of Assbts — Powee to Obdeb Assess- 

MENTS ON UNPAID SUBSCEIPTIONS TO STOCK OP BANKEUPT COBPOBATIOH. 

A court of bankruptcy has povver to order assessments on unpaid sub- 
scriptions to the stoclc of a bankrupt corporation. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 250.*] 

In Bankruptcy. On certificate of référée. 

Samuel Scoville, Jr., and Harris S. Sparhawk, for trustée. 

Furth & Singer, for Morris L,. Zimmerman and Alexander J. Brian. 

J. B. McPHERSON, District Judge. The two orders of the réf- 
érée, each dated June 30, 1908, with référence to the unpaid stock sub- 
scriptions of Morris L,. Zimmerman and Alexander J. Brian, respect- 
ively, are hereby affirmed for the reasons given bythe learned référée 
(Joseph- Mellors, Esq.): 

Sur rule to show cause why stocliholders should not be assessed. 
Certificate of Référée. 
To the Honorable the Judges of the Said Court: 

THe undersigned, référée to whom the matter entitled as above was referred, 
respectfuUy certifies: 

This matter is before the référée upon pétition of trustée for rule to show 
cause why Alexander J. Brian, Mark M. Dintenfass, David H. Cohen, and Mor- 
ris Ij. Zimmerman should not be assessed in the sum of four dollars, fifty and 
seventy-six hundredths cents {!f4.50''<i/ioo) on each share of stock of the 
Eurêka Furniture Company, Inc., subseribed to by them. 

This rule was made absolute against Mark M. Dintenfass, and a judgment 
has been entered against him in the court of common pleas. 

As to David H. Cohen, the trustée has never been able to obtaln service on 
him. 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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aW answér was flled on behalf of klèxander X Brian and Morris L. Zim- 
merman, wlilch . practlcally admits ail the substantlal facts set forth in the 
lietltlon for tHé rulé, wlilcli are as follows: 

Findings of Fact. 

The Eurêka Furniture Company, Inc., was adjudlcated a bankrupt on the 
ISth day of December, 1905, and on the 3d day of February, 1906, Charles E. 
Schwartz was elected trustée of the bankrupt's estate. 

Xhe total arnount of claims filed and allowed against the said estate, amount 
to $17,028.18, vând' thè statutory time for flllng claims has long since expired. 
There has been one dlvidend of 15 per cent, paid on said claims, leaving due 
thereon $14,473.95. 

, The trustée has now.lu ils hands a balance of funds applicable to the pay- 
ment bf thèse claims, amounting to the sum of $951 ; said balance being also 
sjublect tp thé payment of costs, dlsbursements, commissions, and counsel fées. 

Thè oiily rem^ining assets of this estate are certain book accouuts, whlch 
are net collectibie, and unpaid subscriptions to the stock of said bankrupt. 

The gaid company was chartered under the laws of Pennsylvania July 20, 
1905, with a capital stock of $50,000, divided into 5,000 sliares of $10 each. 

The original subscrihers to the stock of said company and the amount sub- 
ecribed for by each are the following: 

Alexandèr .1. Brian,. 750 shares. 

Mark M. Dinteufass, 750 shares. 

David Et. Cohen,.. 750 shares. 

Morris L. Zimmerman, 750 shares. 

. There is due on said subscriptions of Alexandèr J. Brian the Bum of $7,500, 
by Mark M. Dintenfass the sum of $7,500, and by Morris L. Zimmerman the 
sum of $7,500, 

Noné of the facts as to the snbscïiptiôu to the stock or the sum of thé 
call are dênîed, but the ansvcer allèges that both Brian and Zimmerman were 
induoed to subscribe to this stock by false and fraudulent représentations. 
Thèse fraudulént représentations were alleged tO havè been made by David 
H. Cohen, and were In efCect that the business of the Eurêka Furniture Com- 
pany was worth $25,000, and that the business yielded a net profit of $10,000 
per annum. The time and place of making thèse représentations Is not given. 
It is undenied that the stock was subscribed for by Brian and Zimmerman on 
July 20, 1905:^ The iaiiswer goes on to allège that on a date (not flxed), but 
prior to ithe 19tli. day of September, 1905, Brian and Zimmerman diseovered 
that thé business of the Eurêka Furniture Company was not worth $25,000, 
but was hopelessly insolvent, and that thereafter Cohen, Dintenfass, Brian, 
and Zimmerman agfeed that Brian and Zimmerman should be released from 
their subscriptions, and that at the iirst meeting of the stockholders Brian and 
Zimmerman, were formally released from their subscriptions. 

Admitting ail of tbe, allégations of the answer, they do not constitute a dé- 
fense to the petltloïi or any sufBcient reason why the prayer of the pétition 
should not hâve been granted. The testimony offered in support of the alléga- 
tions of thje a»swer, moreover, shows a state of facts which by no means 
support thé contention of the respondents. At the hearing ôf the Issues fram- 
ed by the pétition and answer, Zimmerman did not appear at ail and offered 
no testimony, and there is no question that as to him the raie should hâve 
been made abgolute. Brian testifled vaguely as to statements made to him by 
a certain Cohen as tO the worth of the business of the Eurêka Furniture Com- 
pany, that on the f alth of thèse représentations he subscribed for 750 shares. 
Brian is ajuember of the bar, and presumably acquainted with business af- 
fairs, but testifled that hei subscribed to the stock on July 20, 1905, but never 
exàmined the stock or the books of the. company, and made no Investigation at 
ail of the company until some months afterwards. He further testifled that, 
although he became àware that the company was a fraudulent afCair, he never- 
theless acted as secretary at the flrst nieeting of the corporation, and the 
minutes of ail meetings of the corporation were kept in his handwriting. The 
minute book was offered In évidence, and at the flrst meeting it appeared that 
an élection of ofHcers was held and that Brian participated in this meeting 
before any résolution was passed absolving him from any liability. It ap- 
peared that the Eurèlca Furniture Coinpany, Inc., took ovér the old business 
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of the Eurêka Furnlture Company, a partnership, taking over its assets and 
iissumlng its }iabilities, and that, despite the statement of Brian in his aiiswer 
that the corporation tiad no creditors at the tlme of the first meeting, a blll 
of sale was ofCered in évidence in hls handwriting containlng a list of the 
creditors of the partnership assumed by the corporation bearing date of the 
flrst meeting of the corporation, Thls bill of sale shows that there were 
$5,000 of accounts payable by the corporation. It further appears that Brian 
in lils own handwriting made at the flrst meeting stated that Cohen sold to 
the corporation stock, fixtures, book accounts, good will, etc., o£ the net value, 
exclusive of the good will, of $20,694.52, and that the corporation paid therefor 
the sum of $21,000, of which $8,000 was paid in cash and $13,000 in stock. 
No Investigation was made of thèse facts, and the respondent never even ex- 
amined the stock or the bocks of the corporation. Some months later he be- 
oame convinced that the corporation was insolvent. He attended the first 
meeting of the corporation, of which he Is one of the incorporators, and acted 
as the secretary of the meeting, conducted the élection of the officers, wrote 
the minutes of this and subséquent meetings in his own handwriting, and 
spread on the record that the business of the partnership was worth about 
$20,000, and allowed the corporation to purchase it for $21,000 without a word 
of protest, and prepared a bill of sale setting forth the list of creditors taken 
over by the corporation, and then had a resolution introduced purporting to 
release himself and Zimmerman from any liability for the stock subscrlption. 
The authorities hold that under such a state of facts the liability on his stock 
subscrlption is not released. 

The Suprême Court has passed on a case which is on ail fours with the 
facts hereln, in the case of HlUiard v. Allegheny Co., 173 Ea. 1, 34 Atl. 231. 
The headnote shows the facts of that case and the décision of the Suprême 
Court as follows: 

"A stockholder who is secretary of a corporation, who through possession 
of the minute book, or from other sources, has full and complète knowledge of 
the organization of the company and the détails of the business, cannot, after 
a year and a half and after the company has become insolvent, set up as 
ground for a elaim against the ofReers of the company who sold him his stock 
that he was induced to buy it on false and fraudaient représentations upon 
their part and that the company had been fraudulently organized." 

The case of Howard v. Turner, 155 Pa. 349, 26 Atl. 753, 35 Am. St. Rep. 883, 
holds emphatically that a contract to take and pay for stock in an action made 
in conséquence of a fraudulent prospectus Is voidable only and not void, and 
can only be avoided subject to the rlghts of creditors. 

In the case at bar the gross lâches of the respondent certainly does not give 
him any standing to avoid this contract. A party who is a trained member 
of the bar and yet accepts the vague allégations of a person as to the assets 
and llabilities of a partnership without ever examining the books or making 
any investigation of the stock of the company cannot af terwards avoid the con- 
tract when the rights of creditors hâve intervened. 

Morepver, the décisions are unanimous that officers of a corporation bave 
no power to release a subscrlber from his subscrlption without a valuable con- 
sidération. To this efCect are the cases of Uraff v. Railroad, 31 Pa. 489; Bed- 
ford v. Bowser, 48 Pa. 37 ; Railroad v. Conway, 177 Pa. 364, 35 Atl. 716 ; Ja- 
nette Bottle Works, v. Schall, 13 Pa. Super. Ct. 96 ; Garrett v. Railroad, 78 Pa. 
405 ; Boit Works v. Schultz, 143 Pa. 256, 22 Atl. 904 ; Muncy Co. v. Green, 143 
Pa. 269, 13 Atl. 747. 

As to the power of the District Court to order assessment for unpaid sub- 
seriptions, see In re Miller Electric Co. (D. C.) 6 Am. Bankr. Rep. 701, 111 
Fed. 515. 

A subscriber cannot be released from subscrlption to stock without consent 
of stockholders, corporation and power creatlng. Railway Co. v. Blly (1899) 
11 Pa. Super. Ct. 144. 

A subscrlption to stock of a railway company is not only an undertaking 
with the company, but wlth the other stockholders and the commonwealth. It 
is not withln the power of the officers to release subscriber without a valuable 
and sufflcient considération. 
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In Sanger v. Upton, 91 U. S. 56, 23 L. Ed. 220, the Suprême Court of the 
United States lield: 

"ïlie àmount of the uupaid subseription to the stock of the corporation Is 
a trust fund for the payaient of its debts. It is a substitute for the personal 
liabîlity which subsists in prlvate copartnershlps. When debts are incurred, 
a contract arises with the eredltors tîat it shall not be wlthdrawn or applled 
otherwise than upon their demanda until such demands are satlsfled. The 
eredltors hâve a lien upon it in equlty. If diverted, they mày follow it as far 
as it can be traced, and subject it to the payment of their elainis, except as 
agalnst holders who hâve taken it bona flde for a valuable consideratlou and 
wlthout notice. It is publlcly pledged to those who deal wlth the corporation 
for their securlty. Unpaid stock is as inuch a part of thls pledge, and as 
much a part of the assets of the Company, as the cash which has been paid 
upon it. Creditors hâve the same right to look to it as to anything else, and 
the same right to Insist upon its payment as upon the payment of any other 
debt due to the company." As regards the creditor, therè is no distinction 
between such a demand and any other asset which may form a part of the 
property and efCects of the corporation. In re Remington, etc., Co. (D. C.) 9 
A. B. R. 538, 119 Fed. 441. 

That corporate stock subscriptions are a primary fund for the payment of 
the corporate debts is well settled and not disputed, but a call is necessary 
before unpaid subscriptions can be collected. In re Bottling Co. (D. C.) 3 Am. 
Bankr. Rép. 195, 96 Fed. 945. 

The référée is therefore of opinion that the order made upon Alexander J. 
Brian and Mark M. Dintenfass to pay to the trustée in bankruptcy their un- 
paid subscriptions to the stock of this company was properly made. 

Joseph Mellors, Keferee in Bankruptcy. 

Decree. 

And now, to wit, this SOth day of June, A. D. 1908, on the pétition of Charles 
E. Schwartz, the trustée in bankruptcy of the estate of said bankrupt, and 
on the order to show cause dated INovember 14, 1907, slgned by Joseph Mellors, 
référée in bankruptcy, why Alexander J. Brian, Mark M. Dintenfass, David H. 
Cohen, and Morris L. Zimmerman should not be assessed in the sum of 
$4..5076 on each share of stock of the said bankrupt company subscribed to by 
them, and it appearing that personal service of said order to show cause has 
been made on said Morris L. Zimmerman, and that he has subscribed and not 
paid for YoO shares of stock of said bankrupt, and an answer having been filed 
and testimony having been taken, and after liearing Samuel Scoville, Jr., Esq., 
for the pétition, and Emanuel Furth, Esq., in opposition, and after due délib- 
ération had, 

It is ordered and decreed that Morris L. Zimmerman is liable in the sum of 
$4.5076 on each share of 750 shares of the stock of said Eurêka Furnlture 
Company,, Ltd., subscribed for by him, and that each share of stock sub- 
scribed for by him be assessed in said sum, and that he is liable In the sum 
of ,$3,380.70 on his said subseription to the trustée of the estate of said 
Eurêka Furnlture Company, Inc., bankrupt, in said sum, and that he make 
payment thereof to Charles B. Schwartz, trustée in bankruptcy of the Eurêka 
Furnlture Company, Inc., bankrupt, at hls office within one week from the 
date of this order, and on or before the 7th day of July, A. D. 1908 ; said sub- 
seription when paid and collected to become part of the assetsi of the said 
bankrupt estate, and to be accounted for and dlstributed under the orders of 
said court. In default of such payment, Charles E. Schwartz, trustée of the 
egtate of said bankrupt, is hereby aTithorized and directed to Instltute such 
proceedings agalnst said Morris L. Zimmerman as are necessary to recover 
the said sum due by him on said stock either at law or in equity. 

[Signed] Joseph Mellors, Keferee. 

Decree. 

And now, to wit, this 30th day of June, A. D. 1908, on the pétition of Charles 
E. Schwartz, the trustée in bankruptcy of the estate ôf said bankrupt, and on 
the order to show cause dated November 14, 1907, slgned by Joseph Mellors, 
référée in bankruptcy, why Alexander J. Brian, Mark M. Dintenfass, David 
H. Cohen, and Morris L. Zimmerman should not be assessed in the sum of 
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$4.5076 on each share of stock of the said bankrupt company subscribed to 
by them, and it appearing that Personal service of said order to show cause 
bas been made on said Alexander J. Brian, and tbat be bas subscribed and not 
paid for 750 shares of stock of said bankrupt, and an ansvver haviug been flled 
and testimony having been talren, and after bearing, Samuel Scoville, Jr., Esq., 
for the pétition, and Emanuel Furth, Esq., in opposition, and after due délib- 
ération had, 

It Is ordered and decreed that Alexander J. Brian is liable in the sum of 
$4.507G on each share of 750 shares of the stock of said Eurêka Furnlture 
Company, Ltd., subscribed for by hlm, and that each share of stock subscribed 
for by hlm be assessed in said sum, and tbat he Is liable in the sum of $S,380.- 
70 on bis said subscrlptlon to the trustée of the estate of said Eurêka Fur- 
ulture Company, Inc., bankrupt, In said sum, and that he make payment there- 
of to Charles E. Schwartz, trustée in bankruptcy of the Eurêka Furnlture 
Company, Inc., bankrupt, at his office witbin one week from the date of this 
order, and on or bef ore the 7th day of July, A. D. 1908 ; said subscrlptlon when 
paid and collected to become part of the assets of the said bankrupt estate, 
and to be accounted for and distrlbuted under the orders of said court. In 
default of such payment, Charles E. Schwartz, trustée of the estate of said 
banlirupt, is hereby authorized and dlrected to Institute such proceedings 
against said Alexander J. Brian as are iiecessary to recover the said sum due 
by hlm on said stock either at law or in equlty. 

[Signed] Joseph Mellors, Référée. 
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(Circuit Court, E. D. Pennsylvanla. May 25, 1909.) 

No. 490. 

JuDGMENT (§ 4G*)— Warrant to Confess— Constedction— "Us, ob Ant ob Ei- 
ther OF Us." 

A warrant of attorney cortained in a joint and several note signed by 
elght makers autliorizing the holder to bave judgraent confessed against 
"us, or any or either of us," is not exhausted by the entry of judgment 
against one or more but not ail of the makers, but is the eciuivaleut of 
eight separate warrants each signed by one of the makers, and the holder 
may at his élection enter a several judgment against each niaker. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 65 ; Dec. Dig. § 
46.* 

For other définitions, see Words and Phrases, vol. 8, p. 7223.] 

On Rule to Vacate Confessed Judgment. 

Dimner Beeber, for plaintifif. 

E. Cooper Shapley, for défendant. 

J. B. McPHERSOK, District Judge. The facts upon which this 
rule is to be determined are not in dispute. On July 1?, 1903, the fol- 
lowing written instrument was executed in Canton, Ohio : 
$16,000. Canton, Ohio, July 17, 1903. 

On Oct. 1, 1903, after date, without grâce, we jointly and severally, as prin- 
cipal debtors. promise to pay to the order of The Geo. D. Harter Bank, six- 
teen thousand dollars, at said bank, with interest at the rate of 8 per cent, per 
annum after maturity, and we consent and agrée that after tins obligation 
sball bave become due, the tinie of payment thereof may be extended from 
tlme to time, by any one or more of us, without even the knowledge or consent 
of the other or others of us, and in case of such extensions and uotwithstand- 
ing the same, we shall and will remain and continue liable thereon, as if no 
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Buch extensions had been made. And we hereby authorlze and empower any 
attorney of any court of record, In the state of Ohio or elsewhere, in our name 
or behalf , or In the name or behalf of either of us, to appear before any such 
court of record, at any time af ter the above obligation shall hâve become due, 
waive the issuing «nd service of process, and at the suit of said payée, or any 
endorsee, or légal holder of such obligation, wlthout notice to us, contess judg- 
ment against us, or any or either of us, in favor of said payée, endorsee, or 
légal holder of said obligation, for the amount that may appear due thereon, 
for principal and Interest, and also for costs of suit ; and also to release ail 
errors in the judgment so confessed, and to waive ail right and beneflt of ap- 
peal, and any and ail proeeedlngs to set aslde, vacate, open, suspend or reverse 
such judgment, or any exécution issued thereon. 

ïhe United Sheet & Tin Plate Co., 
M. F. Straus, Prest. [Seal.] 



Lakln 0. Taylor. 


[Seal.] 


J. H. Eller. 


ISeal.] 


Thos. Hackett. 




H. Hess. 




M. F. Straus. 




A. T. Stone. 




E. L. Shoemaker. 





So far as appears, no action was taken thereon by the payée until 
January 33, 1908, when judgment by confession was entered in Can- 
ton, Ohio, against Lakin C. Taylor, A. T. Stone, J. ,H. Eller, R. L. 
Shoemaker, and H. Hess. Execution was then and there issued 
upon the judgment, and a certain sum of money, less than the prin- 
cipal of thè note, was realized. Other payments, either before or 
after January 23d, were also made, for which crédits were duly giv- 
en, the resuit being that on January 37, 1909, there was still due upon 
the note the sum of $12,477.18, principal and interest. No judgment 
had yet been entered against the United Sheet & Tin Plate Company, 
nor against Thomas Hackett and M. F. Straus, either jointly or sev- 
eraly, but on the date last named, January 27th, a judgment by con- 
fession was entered in the Circuit Court of the United States for the 
Eastern District of Pennsylvania against M. F. Straus, severally, for 
$12,477.18. On January 30th the défendant, Straus, obtained the 
pending rule to show cause why the judgment should not be vacated, 
and he nbw urges in support of the rule that the warrant to confess 
judgment was exhausted on January 23, 1908, when judgment was 
entered in Canton against five of the makers. Whether the warrant 
to confess judgment was thus exhausted, is the only question for déci- 
sion. 

Apparently the point is of first impression. I hâve been referred to 
no case that décides it, and I hâve found none that bears importantly 
upon it. It is of little conséquence whether the law of Penrtsylvania 
or the law pf Ohio is to be regarded as controlling, for neither state 
lias determined the question either by législation or by the décision 
of its courts. It is no doubt true, as was ruled in Hamilton v. Schoen- 
berger, 47 lowa, 385, that a confession of judgment pertains to the 
remedy, and is there fore governed in some respects by the law of the 
state in which the confession ig, to be entered. Accordingly it was 
held by the Suprême Court of lowa that, as the Code of that state 
had covered the whole subject of recovery and rendition of judg- 
ments, a confession of judgment executed in Pennsylvania, which 
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differed in material respects from the provisions of thç lowa Code, 
could not be formally enforced in the latter state. y,ppn the lOther 
hand, it may probably be accepted as equally true that, where a, war- 
rant of attorney is executed and delivered in the state of Ohio, the 
substantive rights of the parties to the warrant will be determined by 
thç law of that state, and will be enforced eyen in a jurisdiction whérè 
the substantive rights may be différent, unless some reason of public 
policy should prevent. Forsyth v. Barnes, 228 111, 326, 81 N. E. 102§. 
But thèse questions seem to be académie in the présent inquiry, for 
there is no contention that the law of Ohio differs iij any respect 
from the law of Pennsylvania, so far as the substantive rights of the 
parties to this agreement are concerned, nor so far . as the methbd' 
of procédure is concerned by which the warrant was executed in 
this court. 

The single point, therefore, is: What rights did the payée acquire 
by the exécution and delivery of the note and the accompanying war- 
rant to confess judgment? Or, perhaps, the point may be still fur- 
ther limited, so as to read: What rights did the payée acquire thàt 
can be enforced in the state of Pennsylvania? Assuming the law. of 
Ohio and Pennsylvania to be identical, I turn to the Pennsylvania 
décisions that hâve been cited, observingi as I pass, that no Ohio dé- 
cision has been ref erred to that is in conflict or is in, point. But, .in- 
deed, a similar remark may be made concerning the Pennsylvani;a 
décisions to which the défendant has ref erred. None of thèse hSjS 
to do with the question now under considération. In, Martin v. Rex, 
() Serg. & R. (Pa.) 296, judgments on successive dates were en; 
tered on the same bond against the same défendant in différent cpun- 
ties, and it was held that, when the judgment was entçred on the ïirst 
date in the first county, the warrant was executed, , Buf this was np|; 
the case of a joint and several judgment. In Neff y. Barr, 14 Serg. 
& R. (Pa.) 166, judgments were confessed on the saçne. day, by virtue 
of the same warrant, against the same two défendants în two différent 
counties, and the question was simply which judgment was entitled 
to precedence. It was apparently conceded by thé, Suprême Court 
of Pennsylvania that whichever judgment was entered first exhausted 
the power. Adams v. Bush, 5 Watts (Pa.) 289, was a plain case. 
A single défendant had given a bond in a pénal sum conditioned for 
the delivery of logs at différent dates, and an atternpt was made to 
enter five judgments thereon for différent sums. It; was, of course, 
held that this could not be donc, and that only on;e juagment coylcl 
be entered upon the bond for the pénal sum. Ulrich v. Vonneida, 1 
Pen. & W. 245, was the case of two judgments upop the same war- 
rant against the same single défendant in two separate counties upon 
différent dates, and it was ruled, that the entry of the two judgments 
upon the same warrant was irregular. To the sanje effect is Ely v. 
Karmany, 33 Pa. 314, and Philadelphia v. Johnson, 208 Pa. 645,. 57 
Atl. 1114, where the cases already referred to arç rçyiewéd. ; • • 

Obviously, thèse décisions do not touch the question now invol'vedl 
Hère is a warrant to confess judgment signedby.o^iPl corporation 
and seven individuals, follbwing a joint and several obligation tb pay 
money, and authorizing the confession of judgment against "us, or 
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any or either of us," for the amount that may appear to be due there- 
on. This is the full équivalent of eight separate warrants, signed by 
each maker of the note, authorizing judgment to be entered against 
the signer, either individually, or jointly with ail the others, or joint- 
ly with any one or more of the others. And it cannot be doubted that 
in this case "or" includes "and." Otherwise the power would be 
exhausted if the judgment was éntered against only one of the sign- 
ers, a resuit that is'so absurd as hardly to need réfutation. It is mani- 
fest that each maker of this noté intended to obligate bis individual 
property for ïts payment, and to that end authorized the entry of a 
judgment against him. To sây, therefore, that the power was ex- 
hausted when a judgrnént was 'entered against one or some of the 
signers, is to reach a conclusioft that, when the maker pursued his 
remedy against thèse, presumably at the place where he was most 
likely to obtain results against thém, he thereby surrendered his right 
to pursue the others; and this.does not commend itself as a cor- 
rect construction. It amounts to holding that, when a creditor has 
been givén a power to pursue eight debtors, either jointly or severally, 
as he may elect, and he elects to pursue five jointly in the first in- 
stance, he is thereby conclusively presumed to bave abandoned his 
right to pursue either or any, or ail, of the other three against whom 
he bas then taken no action whatever. Suppose that the three debtors, 
against whom the plaintiff did not proceed in Canton, had no prop- 
erty there, while the other five did bave some assets within the grasp 
of a local exécution; what possible reason required the creditor to 
proceed against the property of the five that was then exposed to 
his process, at the risk of giving up ail his rights against the other 
three debtors, who in ail probability had no property whatever there 
within reach of the law? I think it would be technical in the ex- 
trême to adopt the position contended for by the défendant. What- 
ever strength it might be necessary to concède to his argument in 
obédience to légal principles, if the obligation were joint, and not 
joint and several, it is, I think, enough to note that the agreement 
hère is not only joint, but is also several; and that, if the several ob- 
ligation is to iiave its ordinary meaning, it must be held to déclare 
that each of the several debtors may be pursued as an individual, and 
as an individual may be compelled to respond wherever the creditor 
may elect to foUow him. This doès not hold that more than one judg- 
ment can be entered against the' sàme défendant. 

We bave passed the point, I think, in the history of the law when 
it seemed almost shocking to suppose that more than one judgment 
could be entered upon the sàcred record in a common-law action. 
There is a goôd deal of législation on this subject in Pennsylvania, as 
well as elsewhere ; but, without iref erring to it, I think it may saf ely 
be said that, where the parties tHeriijSelves hâve àgreed that there may 
be more judgments than one ufibn an obligation to which they hâve 
set their hahds, the courts need not shrink from carrying out their 
contract. 

The ruie to vacate the jtidgmént ié discharged. 
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In re McGOWAN. 

(District Court, D. South Carolina. May 29, 1909.) 

Bankbuptcy (§ 396*) — Exemptions— South Caeolina Statute— "Head of 
A Family." 

Under Const. S. O. art. 3, § 28, wliich provides that tliere sliall be 
exempt "to every liead of a family residing in this state, whether entitled 
to an exemption in lands or not, personal property to the value of $500," 
as construed by the Suprême Court of the state, the head of a family is 
one who controls, supervises, and manages a house and has living with 
him and is supporting some person whom it is either his moral or légal 
duty to support ; and a bankrupt who was a single man, living alone, and 
whose parents were living, is not the head of a family and entitled to the 
exemption because he was at the time of his bankruptcy paying the board 
and expenses of a slster at a school. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 396.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3225-3233 ; 
vol. 8, p. 7677.] 

In Bankruptcy. On review of décision of référée. 

S. G. Mayfield, for bankrupt. 

Mordecai, Gadsden, Rutledge & Hagood, E. E. Ritter, and E. F. 
Carter, for creditors. 

BRAWLEY, District Judge. The question that cornes up on this 
review of the décision of the référée is whether the bankrupt is en- 
titled to a homestead exemption of $500 out of the proceeds of the 
sale of the stock of merchandise. The référée holds that he is so 
entitled. The creditors except on two grounds: (1) That the bank- 
rupt is not the head of a family, (2) That in no event would he be 
entitled to homestead exemption in the goods in question as against 
creditors who présent claims for the purchase inoney of the same. 

McGowan, the bankrupt, is a young man about 23 years of âge, 
and unmarried. His father and mother live in Colleton county, .up- 
on a tract of land owned by the latter. About three years ago the 
bankrupt moved to the town of Bamberg in the adjoining county, and 
began a mercantile business on his own account. For a time he seemed 
to prosper, receiving a good deal of money from the mercantile busi- 
ness, which he spent with a lavish hand. Moved by a creditable désire 
to assist his family, during his days of apparent prosperity he had 
one of his sisters brought to Bamberg and put her at the Carlisle 
Fitting School, paying for her board and tuition, and supplying some 
of her clothing, and announced his intention of educating and sup- 
porting her. The sister boarded at the school, and McGowan board- 
èd elsewhere in the town, and it appears that during the same period 
he contributed to the éducation of a younger larother, who lived at 
home with his father's family. At no time did' the sister live under 
the same roof with the bankrupt, and there was no formai adoption 
of the younger sister or brother, but it appears that it was his inten- 
tion to educate and support the sister, and perhaps the brother, the 
father and mother of the bankrupt being in needy circumstances. 

•For other cases see sam« topic & S numbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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The money that he expended was derived whoUy from the mercan- 
tile business, which culminated in baqkruptcy, his indebtedness 
amounting^ to $7,000 or $8,000, and the assets consisting of the stock 
of merchahdise, supposed to be bf the value of about $3,000. 

' The Constitution of; South C^rolina prpvides, in section 38 of ar- 
ticle 3, for a homestead in lands to the value of $1,000, and "to every 
}iead of , à: f^piîlj: résiding' iti this state, whether èntitled to a home- 
stead ' exeniptîcxrt | iii lânds,pr flot, Personal property to'the value of 
$500.00;";one;of the provi«6s ofsaîd section being that "no property 
shall bé ekempt from attachment, levy, or sale for taxes or payment 
pf obligations contracted for the purchase of said homestead, or per- 
sphàl property exemption," etc. As will be seèn, the exemption is 
to the "héad of a family." iln a broad sensé, ail those who are de- 
scended from one common progenitor, or are of the same lineage, 
may be' said to'be â family; i We sometimes speak of the human 
family as beîng the descendants of Adam, but iri the sensé in which 
the Word is commonly used, and in the décisions of the Suprême 
Court of this state in construing the term, the définition of the lexi- 
cographers, approved and' a:ccepted by the court, is that "a fariiily is 
a collective body of persons who live in one home, Under one head 
or manager"; or, as somewhere defined, "it embraces the household. 
composed of parents and children or other relatives,; domesties and 
servants, a collective body of persons living together within the same 
curtilage/ subsisting in common, aiid diirecting their attention to a 
common object, the promotion of their mutual interests and social 
happiness"; but as will be seen when we consider the décisions in 
this state, 'the head of the family is not necessarily the father of, chil- 
dren. Thejwfdrd has a sort of flexible meaning, yet in construing the 
homestead laWi while there is no well-defined rule that is applicable 
to every case; and however flexible the term, it is not dépendent upon 
the mère will OF caprice of the debtor. 

,0ne'0f the éarliest cases is Garàty v. Bu Bose, 5 S. C. 499, where 
it was held that a bachelor, ihaving no persons dépendent upon him 
and none residing with him except servants and employés, is not the 
head of a family in the sensé of the term as used in the constitutional 
provision with référence to homestead exemption. The court says: 

"The Homestead was Intendefl not alone as a beneflt to the head of the 
family, but to those whoBe relations to the head demand on the one hand 
support aqdjProtwtloii. and QP the other require a contribution by the ald of 
their labor.tb'the rpaintènaiice and conduct of the gênerai establishment to 
vi'hich ^hey t)elbng; This \Voùld' hàturally be the case between parents and 
mlnoT chUdifeai who are In; tèrins einbraced within the exception. It woùld 
not follow itbàfc *lthotigh ;the head of the family, may not be a parent, the 
one i^ubstjltut^d as the head .wouid lose the favor of th^ provision, for it 
(Would extenid to bnë havlng uiider hlsroof those so connected with him by 
tiès of.réslderiœ and association as to become part and parèel of hls housè- 
1»)ld;'Oian86['ng their domicile :wlth him, and havlng no résidence but that 
which th,^ «njjpj;. under his favor. It is not necessary to constltute a family 
.that the rfiltitlp^i, qf parent and chlld must ejçist The respondent hère is a 
single BQftri, nô pe'rson Uhder the. sàme roof \Vlth him, and no one on his 
iSrèmlsê^'sftt-é" serrants arid' (employés. Their Continûahcfe *lth him is tem- 
poirary. 'HB'cari 'change theài f rom time to tlme, and they at their own will 
may depart;+l? seirvioe. There 1? absent that peenliar feature whleh can be 
better understood than deseribed, which dlstlugulshes the family even from 
those who maydwell within the limits of the same eurtllage." 
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In Moyer v. Drummond, 33 S. C. 167, 10 S- E. 953, 7 L- R. A. 747, 
17 Am. St. Rep. 850, the court held that the expression "his roof" 
in the above opinion was not meant to imply that one of the condi- 
tions necessary was that the person claiming to be the head of the 
family should be the owner of the house in which the collective body 
of persons alleged to constitute a family réside ; that "as a matter of 
fact," said the court — 

"it Is well known that many persons who are undisputed heads of a family 
réside in houses whlch they do not own, but whlch are owned by their wives, 
and in that case, where the brother and slster lived together in a house be- 
longing to the latter, the undisputed testimony being that the brother sup- 
ported the sister and ran the establishment, the sister being dépendent on him 
for support, and they living together as one family, it was held that the 
brother was the head of the family, and the court cited with approval the 
words of Simpson, C. J., In RoUlngs v. Evans, 23 S. C. 316, that the term 
'family' is not to be taken in a restrlcted sensé, but In its ordinary sensé, 
which Includes persons living in one house and under one head or manager. 
In that case the court affirmed the opinion of the Circuit Court, holding that 
the défendant was the head of the family, as his son was living with him 
as a part of his family. That son being a married man, no doubt entitled to 
hâve his wife and children with him, if he had any chlldren, certainly this 
constituted a family, of which the défendant was the head." 

In Chamberlain v. Brown, 33 S. C. 597, 11 S. E. 439, two unmar- 
ried sisters lived together, and it was held that the one who support- 
ed the dépendent sister was the head of the family. 

In Fant v. Gist, 36 S. C. 577, 15 S. E. 731, homestead was claimed 
in land on which Gist had lived, his family consisting of himself, his 
wife, an orphan boy, and his wife's nièce, whom Gist and his wife 
had informally adopted. His wife and the boy had died, leaving as 
the only surviving members of the family Gist and the wife's nièce, 
who had been entirely supported by Gist, who lived with him except 
when at school. The house had been burned, and Gist had removed 
temporarily to the town of Newberry, where he remained while the 
house was being rebuilt. It was held that Gist was the head of a 
family, that it was clear that prior to the death of the wife he was 
the head of the family, consisting of the persons named, and the 
question was whether he lost that character by the death of his wife 
and the little boy, leaving as the only other member of his family 
the nièce, whom he had adopted, who had been taught to look to 
him for her support, and was still dépendent upon him. "To the 
question thus stated," says the court, "it seems to us that there can 
be but one answer, and that is that Gist is still the head of the family." 

In Wagener v. Parrott, 51 S. C. 494, 39 S. E. 340, 64 Am. St. Rep. 
695, Parrott, his wife, and adopted daughter lived together upon the 
land out of which homestead was claimed. The only question in the 
case was whether an adopted child stood in the same relation to the 
head of the family as a child of the blood, and the court held that there 
was no différence in the eye of the law between a child of the blood 
and an adopted child. 

It will be seen that in ail of thèse cases there were two or more 
persons living together, under the same roof, which, under ail the 
définitions, was necessary to constitute a family. The cases cited go 
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farther în support of the claimant's contention than any otHers found 
in the state reports, but tliey fall short of doing so. That which cornes 
nearest is Moyer v. Drummond, 32 S. C. 167, 10 S. E. 952, 7 L. R. 
A. 747, 17 Am. St. Rep. 850, where a brother supporting an invalid 
sister was held to be the "head of a family," but the facts in that 
case make. it readily distinguishable f rom this. There the "undisputed 
testimony," says the court, is : 

"M}' Blster and myself live .together In one family; hâve so Uved for 8 
years; sbe is sickly; slie has nothing now but the house and lot; she has 
no other close relations except myself. I support my sister and run the 
establi^naent ; hâve one servant hlred ; my sister Is dépendent upon me for 
a support, ma I support her as a part of my family." 

And the court, after citing this testimony and other testimony of 
like import, says: 

"It Seèms to us clearthat this testimony Is sufflcient to show that thèse 
two perSpris, béaring the Close relation bf brother and sister, live together, 
that she is dependeht ùpon hlm for a support vi^hich he provides for her, 
and that he as head of the household manages and controls, hires the neces- 
sary servants, and provides for the table," etc. 

Hère the brother ànd sister never Hved together as one family. 
Except during the period when she was at school at Bamberg, where 
she boarded at the school establishment, her home was with her par- 
ents in the adjoining county. 

We will now examine briefly the décisions in other states having 
similar homestead provisions. "The head of the family," says the 
court in Duncan v. Frank, 8 Mo. App. 286, "is a person in charge of 
a family, which is a collective body of persons living in one house, 
under one manager. The relations between them must be of a per- 
manent and I domestic character. He need not nécessarily be a hus- 
band or a father, but may be any person who has charge of or man- 
ages the afifairs of a collective body, living together." 

In Brokall v. Ogle, 170 111. 115, 48 N. E. 394, the head of the fam- 
ily, within the homestead statute, is a "householder or person on 
whom other members of the household are dépendent for support, or 
to whom such householder owes a duty." 

In Virginia the term "householder" and "head of the family" are 
convertible terms, and employed as explanatory one of the other. 
Each signifies one who provides for a family, one who keeps house 
with his, family. . 

In Calhoun v. Williams, 32 Grat. (Va.) 18, 34 Am. Rep. 759, the 
term was held to signify one who occupies such a relationship to- 
wards persons living with him as to entitle them to a légal or moral 
right to look to him for support. Such relation must consist of some 
tie, close in its moral obligation, and permanent in its character. 

In Re Morrison (D. 0.) 110 Fed. 735, the court says: 

"While It.Istrue that there is some conflict of authority as to whether an 
anmarrled man can be the head of a family, the weight of authority is in favor 
of considerlng every person as the head of a family who keeps house and has 
living with hlm, and is supporting, some person whom ît Is either his moral 
or légal duty to support. * * • a man who controls, supervises, and man- 
ages the afCairs of the house Is the head of the family." 



IN RE M'GOWAK. 497 

In Rolator v. King, 13 0kl. 37, 73 Pac. 291 : 

"Although in gênerai it is the husband, father, or mother who Is the hend 
of the family, yet where a son of full âge assumes the obligation of i)toviding 
for the widowed mother and her children, with whom he lives, and who are 
dépendent upon him, he is in légal contemplation the head ot the family." 

A case most nearly akin in its facts to the one now under consid- 
ération is that of Jones v. Gray, 3 Woods, 494, Fed. Cas. No. 7,463. 
There the bankrupt, an unmarried man, residing in Athens, Ga., but 
not keeping house there, had a mother and unmarried sister who 
boarded with a married sister of the bankrupt in Augusta, Ga. They 
had no means of support, and had been supported for some years 
by the bankrupt. Woods, Circuit Judge, considered the question 
whether, under the laws of Georgia granting exemptions to the head 
of the family, the bankrupt upon this state of facts could be regarded 
as the head of the family, and held that he could not, saying: 

"He, a single man, without family of his own, lives in one town and sup- 
ports by his contribution his mother and unmarried sister, who live in an- 
other town and are inmates of the family of the married sister of the bank- 
rupt. To call a man so situated the head of the family is, in my opinion, un- 
warrantably extending the meaning of the phrase. The bankrupt and his 
mother and unmarried sister do not constitute a family, The bankrupt can- 
not therefore be the head of the family, for a family is a collective body of 
persons who live in one house and under one head or manager." 

There is nothing in the circumstances of this case which could lead 
the court to distort the accépted meaning of the term, which is that 
the head of the family is one who controls, supervises, and manages a 
house, and has living with him, and is supporting, some person whom 
it is either his moral or légal duty to support. The bankrupt never 
had living with him any such family. So long as he was apparently 
prosperous, he educated and supported his sister, but she never lived 
with him, and there was no obligation permanent in its character 
which bound him to stipport her. It is true that the tie of blood con- 
stituted a sort of moral obligation, but there was no légal obligation 
which could be enforced. He might hâve discontinued his assistance 
according to his whim and fancy. He had never brought his sister 
to live with him under the same roof, and thus established a tie such 
as existed in Gist's Case and in the Parrott Case. While it was very 
commendable that he should contribute to the support of his father's 
family, it must be remembéred that such contributions were drawn 
from a fund supplied by his creditors, and a court of justice should 
not be astute to fînd reasons for further depletion of such a fund. 

As I am of opinion that the bankrupt was not the head of a fam- 
ily within the meaning of the constitutional provision, the décision 
of the référée is reversed. 
170 F.— 32 
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UNITED STATES v. NORTHERN PAC. RT. CO. et al. ^ 

(Circuit Court, D. Moutaua. April 3, 1909.) 
No. 870. 

1. Mines and Minebals (§ 9*)— Public "Minéral liANDs"— Coal Lands. 

Coal lands are "minerai lands" within the meaning of that term as 
/ genèrally employed in the laws regulatlng tlie disposai of the public do- 
main. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. § 9.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4515-4516.] 

2. Public Lands (§81*) — Bailboad Géants— Oonstbuction. 

An act of Congress giving a rallroad compariy to which a grant of 
public lands has been made and patented, on the relinquishment of such 
of the lands as lay within a forest réservation, the right to sélect other 
public lands in Heu thereof, Is to be construed In accordance with the 
rules governlng grants, by which nothing passes by implication, and, 
unless the wprds used are clear and expllcit as to the lands subject to 
sélection, that construction should be adopted most favorable to the 
government. ' 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. §■ 81.*] 

3. Public Lands :(§ 81*) — Eailboad Gbant— Sélections in Lieu of Land in 

RESEBVATION— CONSTBUCTION OF STATUTE. 

Act March 2, 1899, c. 377, § 3, 30 Stat 994, which gives the Northern 
Pacific Railroad Company, on itn conveyance to the United States of Its 
lands previously granted and patented to it lying within the Mt. Ranier 
National Park and the Pacific Forest Reserve, the right to sélect in lieu 
thereof in any state i^hrough which its road runs "an equal quantity 
of nonmineral public lands, so classifled as nonmineral at the time of 
actual government survey," must be construed. In harmony with the 
gênerai policy of the government in malving rallroad grants, to limit the 
' :• . same strictly to noumilneral lands, and the rallroad . company is not 
authorized thereby to sélect lands which are not actually nonmineral, 
even though they tnay hâve been erroneously so classifiéd when surveyed. 
[Ed. Note.— For other cases, see Public Lands, Dec. Dig. § 81.*] 

Chas. J. Bonaparte, Atty. Gen., Jas. W. Freeman, U. S. Atty., M. C. 
Burch, Frank Hall, Fred A. Maynard, and Walsh & Nolan, for the 
United States. 

C. W. Bunn, Chas. Donnelly, J. G. Brown, R. F. Gaines, and Wm. 
Wallace, Jr., for defendarits. 

SUNT, District Judge. This is a suit brought by the United States 
against défendants to hâve a certain patent for coal lands in Montana, 
issued to the Northern Pacific Railway Company, adjudged null and 
void. The lands were selected in December, 1899, by the défendant 
Northern Pacific Railway Company, in lieu of certain lands conveyed 
by it to the United States, under the provisions of Act Cong. Mardi 
2, 1899, c. 377, 30 Stat. 993, entitled "An act to set aside a portion of 
certain lands in the state of Washington, now known as the Pacific 
Forest Reserve, as a public park, to be known as the Mount Ranier 
National Park." Section 1 of the act sets apart the particular lands 
which Congress desired to include within a park for the benefit and 
enjoyment of the pepple. Section 2 places the park under the exclusive 

•For other cases see same topic & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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control of thé Secretary of the Interior, and authorizes him to make 
régulations for the management of the parle, and the construction of 
roads therein, and to make provision against the destruction of fish and 
game. Section 3 reads as foUows : 

"ïhat upon exécution and flUng with tlie Secretary of the Interior, by the 
Northern Pacific Railroad Company of proper deed releasing and convey- 
ing to the United States the land in the réservation laerel)y created, also 
the lands in the Pacific Forest Réserve which hâve been heretofore granted 
by the tlnited States to said company, whether surveyed or unsurveyed, and 
which lie opposite said company's constructed road, said company is hereby 
authorized to sélect an equal quantity of nonmineral public lands, so classl- 
fled as nonmineral at the time of actual government survey, which has been 
or shall be made, of the United States not reserved and to which no adverse 
right or claim shall hâve attached or bave been initiated at the time of the 
maklng of such sélection, lying within any state into or through which the 
railroad of said Northern Pacific Railroad Company runs, to the extent of 
the lands so relinquished and released to the United States. • ♦ * " 

Section 4 of the act provides that upon the filing by the railroad at 
the local land office of the land district in v^rhich any tract of land 
has been selected, and the payment of fées, and after the approval of 
the Secretary of the Interior, patents of the United States convey- 
ing to the railroad company the lands so selected shall be issued. In 
case the tract so selected shall be at the time of the sélection unsur- 
veyed, the list filed by the railroad company at the local land office 
shall describe the tract so as to designate it with reasonable certain - 
ty ; and, within three months after the lands including such tract 
shall hâve been surveyed and the plats filed by the local land office, 
a new sélection list shall be filed by the company describing the tract 
according to the survey. Section 5 provides that the minerai land 
laws of the United States are extended to the lands lying within the 
reserve and park. 

The cause was heard on bill and answer. The facts are that the 
lands in controversy weré surveyed several years before the sélection, 
ând were classified as nonmineral at the time of actual government 
survey.' The fact that they contained coal deposits of more or less 
value was known to the railway company at the time of sélection. On 
August 17, 1903, patent to the lands was issued to the Northern Pacific, 
which thereafter conveyed certain parcels thereof to the défendants 
Rocky Fork Coal Company of Montana and Northwestern Improve- 
ment Company, neither of which défendants acquired any higher rights 
to the lands in question than the Northern Pacific Railway acquired. 

The question presented involves the proper construction of section 
3 of the statute referred to. If counsel for the government are cor- 
rect, we must read the law as if it in efl:ect contained the copulative 
"and," so as to make the authority of the railroad company one "to sé- 
lect an equal quantity of nonmineral public lands and so classified as 
nonmineral at the time of actual government survey," etc. ; while if the 
contention of counsel for the défendants is acceptable, then the words 
"nonmineral public lands, so classified as nonmineral at the time of 
actual government survey," etc., indicate definitely what lands were 
available to the railway company in lieu of those relinquished, and 
were used by Congress to give certainty and security to the sélections 
made, by definitely fixing what lands could be selected, irrespective 
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of the actual character of the land. The Department of the Interior, 
upoii présentation of the question involved, decided that the raiiroad 
Company was entitled to sélect the lands in controversy, and accord- 
ingly, in August, 1903, patent was issued. Davenport v. Northern 
Pacific Raiiway Co., 33 Land. Dec. Dep. Int. 28. To adopt the con- 
struction asked for by the government is not wholly satisfactory, in 
that it calls for the practical insertion of the conjunctive into the 
text; wJiile to adopt the défendants' view seems unsound, because it 
ignores the full significànce of the words "nonmineral public lands," 
as f ound in the sentence, which gives to the raiiroad çompany gênerai 
authority to sélect. 

We must,therefore, regard the. case as one where the letter of the 
law has failed to convey a clear meaning; hence we are at liberty 
to ttJrn to some gênerai irules which willaid in solving the doubtful- 
ness. By doing this, we may ascertain some points of superior 
strength, updn which the judgment ôf the court should rest, subject 
to review by the learned judges of higher tribunals. 

It is p'roper to consider that the gênerai policy of Congress has 
been to reserve minerai lands from grants made of public lands; and 
that Goal lands are minerai within the méaning of that term, as gener- 
ally employed in the laws regulating disposai of the public domain, 
has also been decided. Mullan v. United States, 118 U. S. 271, 6 Sup. 
Ct. 1041, 30 ly. Ed. 170; Northern Pacific Raiiway v. Soderberg, 
188 U. S. 526, 23 Sup. Ct. 365, 4;7'L. Ed. 575. The spécial express 
provisions made in certain acts of Congress, of which the original act 
making grant to the Northern Pacific Raiiroad was one, to aid in the 
construction of railways, to the eflfect that coal and iron lands shall 
not be deemed minerai within the provisions of such acts, emphasize 
the point that such lands would be included as minerai, unless special- 
ly excluded. Barden v. Northern Pacific Raiiroad, 154 U. S. 288, 
14 Sup. Ct. 1030, 38 L. Ed. 992. Undoubtedly, the lands to be taken 
under the act in question are such as the définitions of Congress and 
the décisions of the Suprême Court hâve attached to the word "min- 
erai" since 1864. Northern Pacific Raiiway Company v. Soderberg, 
supra; United States v. Mullan (C. C.) 10 Fed. 785. 

There is, likewise, the fundamental rule of construction of statutes 
that Congress is not to be presumed to have'used words without a 
purpose; that superfluous words are not to be presumed to hâve 
been used ; and that a stattite must be éxpounded, if practicable, so as 
to give some effect to every word. Platt v. Union Pacific R. R. Co., 
99 U. S. ^8, 25 li. Ed. 424. 

I am Tïot convinced by the défendants' argument that the act of 
Congress under examination was "in no sensé a grant," and that the 
usual rules of construction applicable to grants are not pertinent. 
True, the ôbjèet of the législation was an exchange of lands, but the 
lands surrehdered had been vested in the' raiiroad company under a 
public land graiit iact, and as those tô be selected were also to be 
public lands, titlé to which should be vested by patent frbm the United 
States, in thé absence of words clearly indicating a différent intention, 
it is but reasonable to hold that the right of sélection of the lieu land 
was subject to such construction as governed grants of lands at the 
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time of the passage of the act under which such sélection might be 
made. Mullan v. United States, supra. The lands to be selected still 
retain the gênerai character of a donation, and in sélection the very 
valuable right has been given to the grantee to choose its lieu lands 
from any nonmineral public lands, when classified, lying in any state 
into or through which the railroad of the Northern Pacific Railway 
Company runs. This opportunity was doubtless regarded as a strong 
inducement to the railroad company. But whether \ve call the act 
one of grant or exchange, it was authority for a transfer of a nature 
such as to justify applying to the statute the rule of construction 
that nothing passes by implication, and unless the words of the grant 
are clear and explicit as to the land conveyed, that construction which 
is most favorable to the government should prevail. United States v. 
Oregon, etc., R. R., 164 U. S. 527, 17 Sup. Ct. 165, 41 L. Ed. 541 ; 
Leavenworth, etc., R. Co. v. United States, 93 U. S. 740, 23 L. Ed. 634. 

Now, under thèse principles, it cannot be well held that Congress 
contemplated changing its poHcy by giving to the railroad company 
choice of any public lands in any of the states through which its road 
runs, though of a kind infinitely more valuable than the kind out of 
which those that were surrendered to the government by the railroad 
company were taken ; yet défendants' argument would put gold, silver, 
and other precious metals ail within the classes of lands from which 
sélection might be made, provided the lands containing them had been 
classified as nonmineral at the time of survey. 

In my judgment, the intent of Congress is best gathered by co- 
ordination of the language of the statute with relation to this gênerai 
policy of the government, to the condition of the country when the 
act under examination was passed,.and to the décisions of the Su- 
prême Court, as referred to. Doing this, I find, not that there was an 
enlargement of the right of sélection from classes of public lands out- 
side of those which are reserved, but that the gênerai authority to sélect 
"an equal quantity of nonmineral public lands" means sélection from 
the nonmineral public lands, and only from nonmineral public lands. 

The particular words following the gênerai characterization of lands 
so authorized to be selected confine the right of sélection to lands al- 
ready classified as nonmineral, or to those which shall be so classified. 
Any lands selected, however, must always be of the gênerai class, 
nonmineral, and must hâve been so classified in the past, or must be 
so classed in the future. That is to say, the fact of their nonmineral 
character must exist, and though classification is essential before the 
right of sélection attaches, yet, if the lands are not nonmineral, the 
fact that they hâve been "so classified" does not operate as a binding 
détermination that they were nonmineral in character, and preclude 
the government from asserting its right to hâve lands which are 
minerai in fact excluded from those out of which sélection may be 
made. True character, and not classification without regard to true 
character, is the fundamental meaning. 

I accord most respectful considération to the views of the officers 
of the General Land Office of the government, and admit the force 
of the arguments which attach much weight to rulings made in Daven- 
port V. Northern Pacific Railway Company, supra, and in Ward v. 
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St. P. & M. R. Co., decidedby the çommissioneron March lo, 1894,: 
and to the fact that Congress knew the construction put upon the lan- 
guage of the act approved August 5, 1892^ c. 383, 25 Stat. 391, pro- 
viding for the rehef of settlers upon lands in North and South Dako- 
ta; but I cainnot yield the yiew alread.y expresçed of what seems to- 
me to be the actu rate construction.; /, 
The complainant is entitled to a decrçe. 



In re FARME3BS' SUPPLY GO. 
(District Court, S. D: Ohlb, W. D. May 6, 1909.) 

No. 4,044.' 

1. Courts (f 338*) — Fedehae Couets-tSuit: by Pabtnebship— Conformitt to 

State Pbactice. 

, Bev. St. Ohlo, §§■ 3170-1 to 3170-7, provldes that evëry' partnershlp, wlth 
certain exceptions, trânsactlng business In Qblo under a fictitlous name 
or désignation not Shôwlng the names of the persons Interested as part- 
ners, must file In the county of its principal place of business a certiflcate 
statlng the name and résidence of each partner, and, In case of its f allure 
to do so, shall not commence or malntaln an action on, or on account of, 
aiiy contracts made or transactions had In their partnershlp name In 
any court In the state untll they hâve flled such certiflcate. Held, th&t a 
partnershlp's failure to comply wlth suÇh act only afEected its rlght to 
sue in the state courts, and did not Impair or restrict the jurisdiction of 
the fédéral courts conf^rred by the fédéral Constitution and statutes. 

[Ed. Note.— For other, casés, see Courts, Cent. Dig. § 901; Dec. Dig. i 
338.*] 

2. Mechanics* IilENS (§ 156*)— Notice of Lien— Form o* "Notice." 

Rév. St. Ohlo, § 3J85, provides that, within 30 days after a principal con- 
tracter sliall hâve filed an affldavlt f or> a mechanic's lien on the owner's 
property, he shall notlfy the owner, bis agent or attorney, that he clalms 
such lien, and, if he falls to do so, the lien shall be null and void. Held, 
that *'notlce" as so used meant Information by whatever means communl- 
catéd, knowledge glven or réceived ;' and, wrltten notice not being express- 
ly required, oral notice was sufflclent. 

[Ed. Note. — For other cases, see Mechanlcs' Liens, Cent. Dig. § 187 ; Dec. 
Dig. i 156.* 

For other définitions, see Words , and Phrases, vol. 5, pp. 4839-4844; vol_ 
8,, p. 7733.] 

3. Corporations (| 477*)— -Seals— Failijee to Use— MqBTflAGES. 

Where â corporation had povfer to exécute a mortgage, and there was 
nelther à statutory nor charter provision dlrecting thé mOde of procédure, 
the mortgage having béen executed in the same manrier as that of an in- 
dlvidual; it was not defeated for waht pt the corporate séal. 

[Ed; Note.— For other cases, see Corporations, Cent. Dig. § 18C0; Dec. 
Dig. § 477.*] , ,_ .; ,,. ,^ 

4. BANKBUPTcy (§ 331*)— CiAiMS— JomnEE ,0F Petitionees. 

■ .. , Where çlainiants Indorsed notes for, défendant corporation and reçèlyed 
a mortgage on the oorporation's propèrti?; to secure the indorsement, ând 
thereàfter elaimants pald the notes at'niàturîty/each advanCIng oné^-half 
of the funds, they were entitled as: joint petitioners to assert a mortgage 
Uèn on thé promises lii bankruptcy proceedings agalnst the corporation. 
. [Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §• 520; Dec. Dig- 

tPor other cases see aairje toplc & 1 numbeb iS' Dw. & Aid.' Digs. IWt, to date; & Rep'r ludexeiu 



8UPPLT CO. 503 

5. MOBTGAGES (§ 46*)— RECITALS AS TO CONSIDERATION. 

Where a mortgage, duly executed, was delivered and recoi'ded and was 
a mortgage between the parties, it was net invalidated as to thlrd per- 
sons by the fact that it did not accurately deseribe the considération for 
whieh it was given, nor give any information as to the date of the notes, 
nor, exoept by implication, to whom the notes which it attenipted to se- 
cure had been delivered, 

[Kd. Note. — For other cases, see Mortgages, Cent. Dig. | 119 ; Dec. Dig. 
I 46.*] 

6. Evidence (§ 419*)— Paeol Evidence— Mortgage— Description dp Debt— 

Inaccubacy. 

Where a mortgage did not accurately deseribe the debt, It was permissi- 
ble to show b.y paroi what Its true character was, and for what purpose 
and what considération it was given, though it mentioned an amount dif- 
fering from tlie sum named in either of the notes it was given to secure. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1921; Dec. Dig. 
§ 410.*] 

7. Corporations (§ 478*)— Mortgages— Considération. 

Where a corporation's notes would not hâve been discounted except for 
the indorsenient of claimants, whose liability as indorsers was secured by 
a mortgage on the corporation's property, claimants beaame creditors of 
the coriwration eontingently at and from the tlme of the indorsenient. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1871 ; Dec. 
Dig. § 478;* Mortgages, Cent. Dig. îi 208-289.] 

8. Bankruptcy (§ 159*)- Liens— CoRPORATE Notes— Indorsement— "Présent 

CONSIDERATION." 

Where a corporation executed a mortgage to claimants to secure their 
indorsement of the corporation's notes, sucli mortgage was based on a 
présent considération within Bankr. Act .Inly 1, 1898, o. 541, § 67d, 30 
Stat. ."j(S4, 5(!."> (U. S. Comp. St. 1901, p. 3449), protectlng liens given or ac* 
cepted in good faith for a présent considération which hâve been recorded 
according to law, if record thereof is necessary, etc. 

[Ed. Note. — For other cases, see Banlsruptcy, Cent. Dig. § 2.'j9 ; Dec. Dig. 
§ 159.*] 

0. Liens (§ 7*)— Equitable Liens. 

Where a party by express agreement sufficiently indicates au intention 
to make spécifie property a security for a debt or other oliligation and 
promises to transfer such property as security, equity impresses the prop- 
erty with an équitable lien in case security is not given. 

[Ed. Note. — For other cases, see Liens, Cent. Dig. §| 2G-28; Dec. Dig. 
17.*] 

10. Bankruptcy (§ 105*)- Liens— Prekeeences. 

Where, at the time a corporation executed a mortgage to indorsers of 
its paper to secure the indorsement, it was flnaneially enibarrassed but 
solvent, and the mortgage was given and accepted in good faith and not lu 
contemplation of or in fraud of the bankruptcy act or witli intent to 
hhider. delay, or defraud the corporation's creditors or any of them, it 
did not constitute a préférence, but was valid. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 2.j0, 205 ; Dec. 
Dig. § 16.-).*] 

On Pétitions for Review. 

John N. Van Deman, Geo. R. Young, and D. B. Van Pelt, for 
trustées. 

C. E. Swadener, for Rasor Lumber Co. and Lenz and Stine. 
Erie J. Weaver, for Citizen s' Banking Co. 

*For other cases see same toplc & S numbek In tjec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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SATER, District Judge. The- right of the individuals doing busi- 
ness as partnefs'under the firm nameof the "Rasor Lumber Company" 
to commence or maintain an action in this court on the mechanic's 
lien asserted.in their intervening pétition is disputed on the ground 
that they hâve not compHed with the requirement of the amendatory 
act of February 13, 1896 (93 Ohio Laws, p. 25; sections 3170-1 to 
3170-7, both- inclusive, Rev. St. Ohio), which provides that every 
partnership, excepting certain commercial and banking partnerships, 
transacting business in Ohio under a fictitious name or désignation 
not showing the names of the persons interested as partners in such 
business, must file with the clerk of the court of common pleas of the 
côunty in which its principal office or place of business is situated a 
certifîcate stating the full name and résidence of each partner, and 
that, in case of failure so to do, the persons so doing business as part- 
ners "shall not commence nor maintain an action on, or on account 
of, any contracts made or transactions had in their partnership name 
in any court of this state," until they shall bave first filed such cer- 
tifîcate. 

The purpose of the act is that a public record shall be had of the 
individual members of ail partnerships, other than those especially 
excepted from its provisions, with such definiteness and particularity 
that those dealing with them may at ail times know with whom they 
are dealing and to whom they are giving crédit or becoming bound. 
Partnerships subject to the provisions of the act are not by its terms 
placed under any disability as regards the acquisition and ownership 
of property, or thé making of contracts, or the transaction of business. 
The only penalty attached by the act to the failure to file the required 
certifîcate is the légal incapacity of the ofïending partnership to com- 
mence or maintain an action on, or on account of, any contracts made 
or transactions had in the partnership name, in any court of the state, 
until it shall hâve iîrst filed the required certifîcate. The Ohio act i.«; 
borrowed from that of California, and instructive cases supporting the 
foregoing announcements are: Meads, Seaman & Co. v. Lasar, 92 
Cal. 221, 38 Pac. 935; 'Cheney v. Newberry, 67 Cal. 126, 7 Pac. 444, 
445 ; Phillips v. Goldtree, 74 Cal. 151, 13 Pac. 313, 15 Pac. 451 ; Wing 
Ho V. Baldwin, 70 Cal. 194, 11 Pac. 565; Sweeney v. Stanford, 67 
Cal. 635, 8 Pac. 444; Quan Wye v. Chin Len Hee, 133 Cal. 185, 55 
Pac. 783 ; Hartzell & Co. v. Warren, 11 Ohio Cir. Ct. R. 269. 

The jurisdiction and remédies conferred by the Constitution and 
statutes of the United States on the national courts are uniform 
throughout the dififerent states of the Union, and cannot be impaired, 
restricted, or destroyed by state législation, which prescribes a condi- 
tion only by compliance with which a partnership having a fictitious 
name may commence and maintain litigation in its own courts. In 
Dunlop V. Mercer, 156 Fed. 545, 651, 86 C. C. A. 435, 441, it is said : 

■'By section 8, article 1, of the Constitution, the Congress was einpowered to 
establlsh 'uniform laws on the subject of bankruptcy throughout the United 
States,' and by the bankruptcy law of July 1, 1898 (c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418]), jurisdiction was conferred on the District Courts 
of the United States to 'cause the estâtes of bankrupts to be collected, reduced 
to money and distrlbuted, and détermine controversles in relation thereto, ex- 
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cept as herein otherwise provlded.' This jurisdiction was not granted by, 
and It cannot be revoked, aunulled, or impalred by, tlie law or act of any state." 

The same principle is announced in: Barber Asphalt Pav. Co. v. 
Morris, 133 Fed. 947, 948, 66 C. C. A. 55, 67 L. R. A. 761 ; Painter 
V. Napoléon Tp. (D. C.) 156 Fed. 289; Butler Bros. Shoe Co. v. U. 
S. Rubber Co., 156 Fed. 1, 84 C. C. A. 167, and cases there cited. 
The action may be maintained. 

Section 3185, Rev. St. Ohio, provides that, within 30 days after a 
principal contractor shall hâve filed an affidavit for a mechanic's lien 
on the owner's property, he shall notify the owner, his agent or at- 
torney, that he claims such a lien, and, if he fail so to do, the lien 
secured shall be null and void. The Farmers' Supply Company, in 
the improvement of whose elevator the material furnished by the 
lumber company was used, having made an assignaient in trust for the 
benefit of its creditors to its président, who had been active in securing 
the elevator repairs, one of the lien claiming petitioners gave him, 
while acting as président and assignée, oral notice of the lumber com- 
pany's claim to a lien. The statute does not specify the kind of notice 
to be given, but, wherever written notice is required by the Ohio 
mechanic's lien law, such requirement is expressed in clear and un- 
mistakable terms or by necessary implication. "Notice" means "in- 
formation by whatever means communicated ; knowledge given or re- 
ceived." United States v. Foote, 13 Blatchf. 418, Fed. Cas. No. 
15,128 ;_White v. Fleming, 114 Ind. 573, 16 N. E. 487. Where a 
mechanic's lien statute requires notice to the owner without using any 
ianguage to indicate that written notice is intended, an oral notice is 
sufficient. McLeod v. Capell, 7 Baxt. (Tenn.) 196; Vinton v. Build- 
ers' & Manufacturers' Association, 109 Ind. 351, 9 N. E. 177 ; Boisott 
on Mechanics' Liens, § 355; White v. Fleming, supra; 31 Am. & 
Eng. Ency. Law, 583; Treadway & Marlatt's Ohio Mechanic's Lien 
Law, § 180. 

The Supply Company, through oversight, did not affix its corporate 
seal to the mortgage given by it to the Citizens' Banking Company. 
The use of private seals in Ohio has been abolished. Section 4, Rev. 
St. Ohio. Seals are no longer necessary on deeds and mortgages 
(sections 4106, 4107), excepting in those instances in which some stat- 
ute specifically provides otherwise. It is now well settled that, when- 
ever a corporation has the power to make a contract and is not re- 
stricted in the manner of so doing, it stands as to such contract on the 
same footing as a natural person, and in relation thereto it may adopt 
the same modes immediately calculated to accomplish its purpose 
which an individual could adopt. The Supply Company had the power 
to exécute the mortgage, and there being no statutory or charter 
provision directing the mode of procédure, and the mortgage to the 
bank having been executed in the same manner as that of an individual, 
it cannot be defeated for want of a corporate seal. Cook on Corp. 
(4th Ed.) § 731 ; Thompson on Corp. §§ 5047, 5052 ; 10 Cyc. 1006. 
1007 ; Blunt v. Walker, 11 Wis. 349, 78 Am. Dec. 709 ; Murray v. 
Beal, 33 Utah, 548, 65 Pac. 736; Gottfried v. Miller, 104 U. S. 531, 
26 L. Ed. 851 ; Poyser & Son v. Standard Pav. Brick Co., 46 Wkly. 
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Law Bul. (Ohio) 84; East End Building & Loan Co. v. Hughey, 16 
Ohio Cir. Ct. R. 19 ; Fourth National Bank v. Camden Lumber Co. 
(C. C.) 142 Fed. 257. 

At a meeting of the board of directors of the Supply Company held 
in May, 1907, it was unanimously agreed that if Stine and Lenz would 
indorse two notes of the company for $1,000 and $1,500, respectively, 
to enàble it to make needed repairs on its elevator, the company would 
secure them by mortgage on such property. No resolution to that 
èfïect wâs oflfered or adopted, and no record was made of the proceed- 
ings had ât the meeting. Stine and Lenz, believing the company to be 
.solvent, urider the assurance that they woùld be protected by mort- 
gage, indorsed the notes, each due 90 days after date, by guaranteeing 
their payment at maturity. The notes were discounted by the com- 
pany at banks, and the proceeds wére applied in payment of such re- 
pairs. On Juné 2^th the board passed a resolution that Stine and 
Lenz be given a mortgage "on elevator to secure note given for repair 
of samé," and on the day following thç président and secretary of 
the cotnpany éxecuted and delivered to them a mortgage conditioned 
as follows: ' . 

"Provided, nevertheless, that whereas, the said Farmers' Supply Company 
are indebtëd to the said Jacob Stkie and Isaac Lenz and hâve éxecuted their 
promissory note for the payment of $2,500, payable ninety days after date, 
with Interest at six per cent. : Now, if the said Farmers' Supply Company 
shall pay said sum of nioney, with the Interest, when due, theu thèse présents 
shall be yoid." 

Stine and Lenz paid the notes at maturity; each advancing one-half 
of thé mohey. As joint petitiôners, thèy assert a mortgage Hen on the 
premises for the $2,500 and accrued' interest. This was permissible. 
Bâtes, Pi. & Pr. 2183, 3184. 

Under objection, the mortgage and notes were admitted in évidence, 
and witrtesses were permitted to testify to the agreement reached at 
the May meeting by the directory, and that the intention in giving the 
mortgage was to secure Stine and Lenz as indorsers of thé two notes. 
The conditioning clause does not correctly describe the considération 
of the mortgage, nor does it or the resolution of the board give any 
information as to the date of the note, nor, except by implication, to 
whom the note mentioned in it was delivered. It cannot, however, be 
successfiïlly claimed that the instrument as between the parties is not a 
mortgage. Neither the corporation nor its creditors are injured by the 
fact that the mortgage describes one $2,500 note, instead of two notes 
aggregating that amount, or by the fact that the mortgage SUggests, if it 
does not actually describe, an indebtedness to the mortgagees, instead 
of reciting that its purpose is to indemnify them against loss for having 
guaranteed the company's notes. It is a familiar rule that a mortgage, 
duly éxecuted, delivered, and recorded is not invalid as to third parties 
from want of certainty in describing the debt to be secured, when, upon 
the ordinary principle of allowing extrinsic évidence to apply to a writ- 
ten contract and its proper subject-matter, the debt intended to be secur- 
ed may bé shbwn as between the parties themselves. Hurd v. Robin- 
son, 11 . Ohio St. 232 ; Jones on Mortgages, § 353 ; Gill v. Pinnev, 
Adm'r, 12 Ohio St. 38 ; Greiss v. Wilkop, 12 Ohio Cir. Ct. R. 481 ; Lat- 
timer v. Mosaic Glass Co., 13 Ohio Cir. Ct. R. 163, 169. 
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The mortgage debt secured ought to be so described as to be notice 
to subséquent purchasers, lienholders, and creditors generally, or be 
sufficient at least to put them on inquiry; but the lien is not aiïected 
by a clérical inaccuracy in the description of the debt. It was permis- 
sible to show that the mortgage is simply one of indemnity, what its 
true character is, .and'for what purpose and what considération it was 
given, although it mentions an amount differing f rom the sum named 
in either of the notes and suggests that it was given for a single note, 
instead of two notes. McKinster v. Babcock, 26 N. Y. 378 ; Mayer v. 
Grottendick, 68 Ind. 1, and Moses v. Hatfield, 37 S. C. 324, 3 S. E. 
538, quoting Jones on Mortgages, § 384; Pingrey on Mortgages, §§ 
468, 498; Crafts v. Crafts, 13 Gray (Mass.) 360; Jones on Mortgages, 
§§ 351, 354; Shirras v. Caig, 7 Cranch, 34, 3 L,. Ed. 260; Hall v. Tay. 
131 Mass. 192. 

It is claimed that the addition of the proceeds of the two notes 
to the assets of the corporation was not made by Stine and Eenz, the 
guarantors of the notes, but by the banks that discounted them ; that 
there was no présent considération for the mortgage; and that con- 
sequently it is not protected by the saving provision of section 67d 
of the bankrupt act. Manifestly the money realized on the notes 
would not hâve reached the cofïers of the corporation but for the 
indorsement of Stine and Lenz. They became its creditors contingent- 
ly at the time of indorsement. Remington on Bank. §§ 644, 1310, and 
cases cited. If an obHgation be assumed upon a valid agreement that 
the bankrupt will exécute a mortgage upon certain spécifie property 
to secure the assumed liability, a mortgage executed and delivered in 
pursuance of such agreement, within a reasonable time thereafter, is 
valid, and the liability assumed will be deemed a présent considération 
for the conveyance. Douglass v. Vogeler (D. C.) 6 Fed. 53 ; Gatt- 
man v. Honea, 10 Fed. Cas. 89, No. 5,271 ; In re Jackson Iron Mfg. 
Co., 13 Fed. Cas. 260, No. 7,153; Sabin v. Camp (C. C.) 98 Fed. 974; 
Loveland on Bank. (3d Ed.) 585; Wilder v. Watts (D. C.) 138 Fed. 
426; In re Grandy & Son (D. C.) 146 Fed. 318; Remington on Bank. 
§ 1372.; The reason for this is found in the gênerai law that where 
a party by express agreement sufficiently indicates an intention to make 
spécifie property a security for a debt or other obligation, and prom- 
ises to transfer such property as security, equity, regarding that as 
donc which ought to be donc, créâtes an équitable lien upon the prop- 
erty designated. Wilder v. Watts, supra. 

Whether the mortgage was executed and delivered in pursuance of 
a valid, prior, enforceable contract, having its inception at the May 
meeting of the directory, legally obligating the company to make the 
conveyance, and whether the adoption of the resolution at the June 
meeting, and the subséquent exécution and delivery of the mortgage, 
was such a ratification as related back to the beginning of the trans- 
action so as to defeat the intervening rights of third parties, strangers 
to the transaction, and other creditors of the company (Murray v. 
Beal, supra; In re Kansas City Stone, etc., Co., 14 Fed. Cas. 128, No. 
7,610; Holland v. Drake, 29 'Ohio St. 441; Coleman v. Darling, 66 
Wis. 15S, 28 N. W. 367, 57 Am. Rep. 253), need not be considered, 
. unless the circumstances were such that the giving and acceptance of 
■ the mortgage constituted a préférence under sections 60a and 60b of 
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the bankrupt act, or was with the intent to injure, delay, or defraud 
the company's creditors, or any of them, in violation of section 3 of 
such act. Conceding that the method adopted by the corporation to 
raise funds was an unusual one, and that it was financially embarrass- 
ed, it nevertheless was solvent, and Stine and Lenz would hâve so 
found had they investigated its condition. The mortgage was given 
and accepted in good faith, and not in contemplation of or in fraud 
of the bankruptcy act, or with intent to hinder, delay, or defraud the 
company's creditors, or any of them, and is valid. 
The référée is affirmed, and an order may be drawn accordingly. 



UNITED STATES et al. v. O'BRIEN et al. 

(Circuit Court, D. Washington, W. D. September 24, 1903, and February 6, 

1904.) 

No. 849. 

INDXANS (I 10*)— IrANDS— DiSCLAIMEE OF TiTLB BY STATE. 

Under flie provision of Const. Wasli. art. 2G, by wiiich the state forever 
disclainied "ail right and tltle * * * to ail lands * * * owned or 
held by any Indian or Indian tribes," the state has no title, and can con- 
vey no right, to any of the shore lands surrounding S«iuaxon Island, which 
prior to the admission of the state had been set apart by treaty as a réser- 
vation for the Squaxon Indians and was then actually used and occupied 
by them, including the beach and shore. 

[Ed. Note.— Éor other cases, see Indians, Dec. Dlg. §■ 10.*] 

In Equity. 

ïhis suit was Instituted by the govemment of the United States, Jolntly with 
a number of Indians as complainants, for an Injunetion to restrain vendees 
of the state of Washington f rom interf erlng with the Indians in their occu- 
pancy and use of the shore of an island which, by a treaty made with the 
Indians, was designated as an Indian réservation. The suit was defended 
by the state of Washington. A demurrer to the bill of complaint was over- 
ruled. Thereaftei" the case was submitted on the blll and answer, and a de- 
cree was rendered in favor of the complainants. 

P. C. Knox, Atty. Gen., Wilson R. Gay, U. S. Dist. Atty., and Ed- 
ward E. Cushman, Asst. U. S. Dist. Atty. 
J. W. Robinson, for défendants. 
W. B. Stratton, Atty. Gen., for intervener. 

On Demurrer to Bill of Complaint. 

HANFORD, District Judge. It is my opinion that the whole of 
the Squaxon Island was lawfully reserved for the use of the Indians, 
and that by the treaty referred to in the bill of complaint, and the 
laws of the United States, it has always been unlawful for white 
men to réside upon or occupy any part of said island. The Indians, 
for whose use the island was reserved, used and occupied the entire 
island, including the beach and shore, at the date of the enabling act 
and the adoption of our state Constitution, and by the terms of the 
enabling act, and the compact between the people of this state and 
the United States government, contained in the Constitution, this 
state entirely disclaimed "ail right and title * * * ^-q ^jj j^nds 

*For other cases see same topic & § numbsb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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* * * owned or held by any Indian or Indian tribes." This dis- 
claimer applies net only to lands owned by the Indians, whether pat- 
ented or unpatented, but also to ail lands held — that is to say, occu- 
pied and used — by individual Indians or by tribes. 

It is my opinion that the proposed sale of a rim encircling this island 
réservation is not only an injustice to the Indians, but an unwarrant- 
ed exercise of power by officers of the state government, and that 
the défendants hâve acquired no rights whatever by virtue of the 
contracts under which they claim. 

Demurrer overruled. 

On Motion for Judgment on the Bill of Complaint and Answer. 

Ail of the défendants hâve joined in an answer to the bill of com- 
plaint herein, which answer contains a full and candid admission of 
ail of the facts set forth in the bill of complaint which in the opinion 
of the court are material. By déniai of knowledge or information 
sufficient to form a belle f, the answer makes an issue as to whether 
the Squaxon Indians hâve worked or cultivated oyster beds or clam 
beds in tide waters surrounding the island ; but I hold that it is im- 
material whether the Indians did or did not work or cultivate oyster 
beds or clam beds, since enough is admitted to make certain that the 
Indians by their continued exclusive possession and use of the whole 
island held and claimed the same at the time of, before, and since the 
adoption of the Constitution of the state of Washington. 

Upon considération of the bill and answer, it is the opinion of the 
court that the complainants are entitled to a decree for the relief 
prayed for in full, and the court directs that a decree be prepared 
accordingly. 



UNITED STATES et al. v. ASHTON et al. 

(Circuit Court, W. D. Wasliington, W. D. April 19, 1009.) 

No. 1,397. 

1. Indians (§ 10*) — Lands — Original Right or Occupancy. 

The Indians hâve a right to occupy the country inhabited by them to the 
exclusion of white people, until thelr rights shall hâve been reliuquished 
by them or terminated by laws euacted by Congress. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 25 ; Dec. Dig. § 
10.*] 

2. Public Lands (§• 1*) — Govebnment Ownership — Osiqin and Nature of 

TiTLE. 

The government of the United States Is the primary source of title to 
ail land within ail territory acquired by national authority, and Congress 
has plenary power to dispose of it. 

[Ed. Note. — For other cases, see Public Lands, D«c. Dig. § 1.*] 

3. Navigable Watees (§ 36*)— Lands Under Water— Ovtnership by State. 

The Oregon country vras acquired by the United States with the object 
in view of ereatlng new states to be admitted into the Union on an equali- 
ty with the original states, and untU the states now existing in that coun- 
try were organlzed and admitted the national government held the title to 
the shores and beds of navigable waters therein as trustées for the future 
states. If there is any exception to this gênerai rule, it must rest upon 

•For other cases see same topio & § ndmbek lu Dec. & Am. Digs. 1907 to lîate, & Rep'r Indexe! 
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a st)eclal grant expressly anthorized by a law enacted by Congres^ to pro- 
vide for some peculiar requlrement of the national government. 
[Ed. Note. — For other cases, see Navigable Waters, Dec. Dlg. § 36.*] 

4. Navigable Watebs (& 36*)-r-LAND8 Undbe Water — OwneesAip by State. 

As the original states which ordained our national constitution succeed- 

.,ed to tbe ownership of the shores and beds of navigable waters withln 

\ theïr boundaries vs^hich prevlous' to their séparation from the inother coun- 

' try appertained to the British Crov^n* so states later admitted to the 

Union on an equallty with them became vested with a like ownership as 

an attrlbute of sovereignty, to be exercised for the benefit of ail of the 

people. ' 

[Ed. Note. — For other cases, see Navigable Waters, Dec. Dlg. § 36.*] 

5. Navigable Watebs (^37*)— Tide Lands— Gbants by Stàte. 

The space bordering the shores of the sea and navigable Inlets and har- 
bors which may be reclaimed from the sea and devoted to bénéficiai uses 
without obstructing navigation or détriment to the paramouut rights of 
the public Is valuable, and may be granted to indivlduals by the state in 
the exercise of Its sovereign power. 

[Ed. Note. — ^Por other cases, see Navigable Waters, Cent. Dig. § 203 ; 
Dec. Dlg. g 37.*] 

6. BpuNDABiKS (§ 15*)— Navigable Watebs, 

Under the laws of the United States in surveys of public lands border- 
ing on navigable waters, the shore Unes are meandered, and in gênerai 
ail grants and conveyances of such lands by the government give title on- 
' ly to land above the Une of ordinary hlgh water. 

[Ed. Note.— For other cases, see Boundaries, Cent. Dig. §§ 108-H7; Dec. 
Dig. §15.*] 

7. iNDiANS: (§ 10*)— Lands— Rights as Original Occupants. 

The aboriginal inhabitants of the coUntry now composing the United 
States were hotseised of tltles to real estate. 

[Ed. Note.— For othër cases, see Indlans, Cent. Dig. S 25 ; Dec. Dlg. § 
10.*] 

8. iNDiANS (I 11*)— Lands— BxTiNGUiSHMENT OF Indian Title. 

AU exclusive rights of the Puyallup Indlans as occupiers of land in the 
Oregon country were tërminated by Oregôn Donation Act Sept. 27, 1850, 
c. 76, 9 Stat. 496, and were ,relinquished by them by the treaty of Deeem- 
ber 26, 1854, 10 Stat. 1132. 

[Ed. Note. — For other cases, see Indlans, Dec. Dig. § 11.*] 

9. BouNDABiES (§ 15*)— Navigable Watbks. 

The executive order of Président Plerce In 1857 setting apart lands 
bordering on Commencement Bay in Oregon Territory as a réservation for 
the Puyallup Tribe of Indlans dld not grant any rlght or title to shore 
lands, which could only be done by Congress for some national purpose ; 
and in any event, under the provision of the treaty of December 26, 1854, 
10 Stat. 1132, which vested in the Président the power to change and re- 
locate the réservation, the subséquent allotment and conveyance in several- 
ty of the lands therein in accordance with a survey made under Act May 
29, 1872, c. 233, 17 Stat. 186, in which thé shore Une was meandered and 
the lands ailotted extended only to the Une of ordinary hlgh tlde, had the 
eft'ect of extinguishing any rights of the tribe as a commuuity ta tide 
lands, if any such prevlously existed. 

[Ed. Note.— For other cases, see Boundaries, Cent. Dig. §| 108-117; Dec. 
Dlg. «15.»] 

10. INDIANS (^ 10*^.^Lands— Disclaimeb of Title by Staté. 

The provision of Const. Wash. art. 26, by which the state forever dis- 
clalmed "ail rifeht and title * • * to ail lands * • * owned or held 
by any indIan or îhdlan tribes," éannot operate in any way as a grant 
or conveyance of title by the state, but its utmost efféct is to bar thé state 

'For other cases see same topic & § kumbbk in Dec. & Ani. Digs. 1907 to date, & Rep'r Indexes 
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and its vendees from clalmlng land owned or held In exclusive possession 
by Indlans or tribes at the date of the adoption of the Constitution. 
[Ed. Note. — For other cases, see Indlans, Dec. Dig. § 10.*] 

Suit in equity to détermine adverse daims to land situated in the 
rim of Tacoma Harbor between the Une of high tide and deep water. 
Heard on the bill of complaint and the answers of the several défend- 
ants. Decree for the défendants. 

B. S. Grosscup, Sp. Asst. Atty. Gen., and Chas. Bedford, for the 
United States. 

W. P. Bell, Atty. Gen., for the State of Washington. 

Ashton & Hayden, Edward E. Cushman, and W. H. Doolittle, for 
défendants. 

HANFORD, District Judge. Upon the hearing of an application for 
an order referring this case to the master in chancery for the taking 
of évidence, the défendants by their solicitors contended vigorously 
that such référence is unnecessary, and the merits of the case were 
very fully presented as if the hearing had been upon the bill and an- 
swers of the défendants, and upon due considération the court finds 
that the controversy involved is easily determinable from conclusions 
deducible from the pleadings, together with indisputable facts of 
gênerai notoriety and public documents and records of which the 
court takesjudicial notice. 

The attitude of the respective parties as well as the rights which 
they assert must be defined in order to make a clear statement of the 
issues. The government of the United States appears as a complain- 
ant, not to maintain any distinct right menaced by the défendants, but 
merely to give its sanction to the litigation in the capacity of gênerai 
guardian and protector of the Indians. The other complainants are 
Indians, f ormerly members of the Puyallup Tribe ; . each of them bas 
received an allotment of land within the boundaries of the réservation 
for the Puyallups, and become a citizen of the United States and of 
the State of Washington, entitled to ail the rights, privilèges, and im- 
munities of citizens and subject to the laws of the state by virtue of 
the provisions of an act of Congress commonly referred to as the 
"Dawes Act" (Act Feb. 8, 1887, c. 119, 34 Stat. 390; 1 Supp. Rev. 
St. 536). 

They sue as individuals and as trustées, representing ail the surviv- 
ing members and heirs of deceased members of their tribe. The tribe, 
although disintegrated by the enfranchisement of its members, bas 
not been by any formai proceeding dissolved, and the complainants, 
as individuals, bave interests, and as trustées represent the interests 
of ail the other Puyallup Indians, in the community property and 
rights of their tribe. The bill of complaint avers that ail the land 
which is the subject of controversy is such community property, and 
that each of the défendants wrongfuUy claims title adversely to them 
to specified tracts thereof. The substantial part of the prayer of the 
bill is as follows: 

"And that each of said défendants be required to set forth any and every 
adverse interest clalmed or demanded in or to said premises, to the end that 

»For other cases see same toplc & § ntimbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the same be Justly adjudicated and declared nul! aud voîd agalnst thèse plain- 
tiffs, and' that the défendants hâve not or has either of them any estate or 
Interest In the said property or any part thereof, and that thèse plaintiffs be 
declared and decreed to be the owner In fee of said premises and accretioiis, 
and entitled to the sole and exclnsive rlght and possession thereto, froc and 
clear from any claim of the défendants thereto, and that the défendants 
and each and.every one of them be forever barred from asserting or clalmiiijf 
auy estate or Interest therein, and that they and each of them bé restraiued 
aud eujoined from euteriiig into possession of or interferlng with the pos- 
session Dr occupancy of thèse plaintlffs, or doing any of the acts and things 
hereby sued to be enjolned." 

By section 1, art. 17, of its Constitution: 

"The State of Washington asserts its ownershlp to the . beds and shores 
of ail navigable waters in the state up to and includlug the line of ordiuary 
high tlde in waters where the tide ebbs and flows, » * * provided, that 
thls section shall not be coustrued so as ;to debar any person from assertlng 
his clalm to vested rights In the courts of the state." 

Merely to maintain its claim of sovereignty, the state has inter- 
vened as a party and joined the défendants in disputing the conten- 
tion of the complainants. 

The défendants respectively claim title in severalty to tracts and 
parcels ôf the land in controversy as vendees of the state, and pray 
for a decree confirming and quieting said titles against the claim as- 
serted by the Indian complainants. 

The title asserted by the Indian complainants, if valid, must be 
founded upon prescription or continuons exclusive possession, or else 
be deraigned from çne of the following ultimate sources, viz. : 

(a) The aboriginal title; that is to say, the rights of the Indians 
as first occupiers of the country. 

(b) The government of the United States, which by the acquisi- 
tion of new territory became vested with the paramount title to ail the 
land. ' • 

(c) The state bf Washington, which by virtue of its sovereignty is 
the recognized owrier of the shores and beds of ail navigable waters 
within its boundâi'ies not granted, ceded, or otherwise disposed of by 
its authority. 

The following well-established rules of law must control the déci- 
sion of the case : 

First. The Indians hâve a right to occupy the country inhabited by 
them to the exclusion of white people, until their rights shall hâve 
been rèlinquished by them, or terminàted by laws enacted by Congress. 
Hot Springs Cases, 93 U. S. 703, 23 L. Ed. 690; Beecher v. Wether- 
bee, 95 U. S. 517, 34 h. Ed. 440. 

Second. The government of the United States is the primary source 
of title to ail lands within ail territory acquired by national authority, 
and the Congress has plenary power to dispose of it. Johnson v. Mc- 
Intosh, 8 Wheat. 543, 5 L. Ed. 681; Pollard v. Hagan, 3 How. 213, 
11 L. Ed. 565. In this connection the word "land" is to be given its 
proper définition, so that the rule will be consistent with the rules 
hereinafter stated. 

Third. The Oregon country was acquired by the United States, 
with the object in view of creating new states to be admitted into 
the Union upon an equality with the original states, and, until the 
states now existing within that country were organized and admitted 
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into the Union, the national- government held tlïe title to the shores 
and beds of navigable waters therein, as trustée for the future states. 
Pollard V: Hagan, 3 How. 212, 11 L,. Ed. 565. If there is any excep- 
tion to this gênerai rule, it must rest upon a spécial grant expressly 
authorized by a law enacted by Congress to provide for some peculiar 
requirement of the national government. Shively v. Bowlby, 152 U. 
S. 1, 14 Sup. Ct. 548, 38 L. Ed. 331. 

Fourtb. The assertion of ownership in the shores and beds of navi- 
gable waters within its boundaries,'made by the state of Washington, 
is founded upon the doctrine that no individual can acquire a pro- 
prietary right to any part of the sea, because the sea is a highway of 
commerce for the whole world, and the coast within the range of 
cannon shot is the limit of national' 'dominion. Therefore jurisdic- 
tion of the seacoast and of ail navigable inlets and bays is an attribute 
of sovereignty to be exercised for the gênerai welfare of ail people, 
and as the original states, which ordained our, national Constitution, 
succeeded to the jurisdiction within their respective boundaries, wl^ich 
previous to their séparation from the mother country appertained to 
the British Crown, the state of Washington at the time of its admis- 
sion into the Union on an equality with them became vested with like 
jurisdiction. 

Fifth. The space bordering the shores of the sea and navigable in- 
lets and harbors which may be reclaimed from the sea, and devoted 
to bénéficiai uses without obstructing navigation, or détriment to the 
paramount rights of the public, is valuable, and may be granted to 
individuals by the state in the exercise of its sovereign power. 

Sixth. The laws of the United States enacted by Congress for the 
parceling and disposition of the public domain prescribe a system of 
subdivision into 40-acre tracts and fractions. The lands are surveyed 
by running township and section lines, and establishing corner posts 
or monuments. The surveys of land bordering navigable water termi- 
nate at the line of ordinary high water. The shores are meandered 
to ascertain sinuosities, and ail tracts which are eut into by shore 
Unes are platted as fractional lots. In gênerai, ail grants and con- 
veyances by the government give title only to land above the line of 
ordinary high water. Mann v. Tacoma Land Co. (C. C.) 44 Fed. 
27 ; s. c, 153 U. S. 373, 14 Sup. Ct. 820, 38 L. Ed. 714. Whatever 
exceptions there may hâve been to this rule in actual transactions do 
not in any way afifect the issues in this case. 

The material facts to which thèse fundamental principles must be 
applied for the purpose of determining the rights of the parties here- 
in are as follows : 

The exclusive feature of the rights of Indians as occupiers of the 
country within the boundaries of Oregon Territory, which as original- 
ly organized included this state, was terminated by the act of Con- 
gress creating Oregon Territory, and the act of September 27, 1850, 
c. 76, 9 Stat. 496, familiarly known as the "Oregon Donation Law," 
because those acts were designed to encourage familles to emigrate 
from the states and become permanent inhabitants of Oregon. Not- 
withstanding that fact, however, the government subsequently made 
treaties with the Indians whereby they relinquished their rights to ail 
170 F.— 33 
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land în this région not specifically held in reserve for their use. A 
treaty was made with the Puyallups and allied tribes December 26, 
1854. : 10 iStat. 1132. By, that treaty the land designated as a réser- 
vation for the Puyallups comprised 1,280 acres on the west side of 
Commeneement Bay, but it was never surveyed as a» réservation nor 
occupied as such. Goyernor Stevçns selected for the tribe a much 
larger and better body of land through. whîch the Puyallup river flows 
into Cômniencement B^y, and caused it to be surveyed, and a map made, 
sho\ying its exterior, bovindaries, a, photographie copyof which map is 
hère exhibited. ' 
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, The; lands so selected, surveyed, and mapped were, by an order made 
by Bresjdent Pierce in thé year 185'J', set apart as a rëservatipn for 
the Puyallups in Heu of the 1,280 acres designated by the treaty, and 
was accepted by them. As shown by the map, part of the north and 
wést boundariçs f ollow the shore pf Commencement Bay, but instead 
of adhering strictly to thé shore Hne,' part of the west bound^ry was 
a straight Hne cutting across points of land and indentures of the bay. 

After the government survey of the township in which this réserva- 
tion is situated had been made, Président Grant by an executive order 
dàted Septcmber 6, 1873, extended the réservation so as to include 
therein a f raptional lot of section 34 situated west of the straight Hne, 
said fractioti being ah of the upland contiguous to the straight Hne 
nôt previously included. Subsequently aH of the réservation as ex- 
tended, exc'ept a tract reserved for agency purposes situated south 
of the Puyallup river, -was eut up into lots and surveyed and platted 
and allotted to the Indians in severalty, and patents were issued to 
the allottees. This survey and platting of the réservation was pursu- 
ant to authorization by Congress, which by an appropriation act ap- 
proved May 89, 1872 (Açt May 29, 1872, c. 233, 17 Stat. 186), ap- 
propriated $150,000 for the survey of the exterior boundaries of In- 
dien réservations and sûbdividing portions of the same. The survey 
and plat were duly approved and became a public record in the Gen- 
eral Land Office of the United States in the yeàr 1874. In making 
this survey the straight Hne constituting part of the west boundary as 
shown by Governor St€ven'S map Vas disregarded, and the boundary 
was traced. folio wing tbe sinuosities of the shore in conformity to the 
gênerai System of public ijand surveys, so fhat only the land above 
the Une of ordinary high tide was included in the réservation and 
platted. 

By the treaty of 1854 the Indians \yere guaranteed the right of tak- 
ing fish at ail usual and accustomed grounds and stations, in common 
withall citizens of the territory, and of erecting temporary hotises for 
the purpose Of curing; and, although denied by the défendants, it Will 
be assumed as a fact for the purpose of this décision that the Indians 
were accustomed to resort to the shallow water adjacent to the réserva- 
tion as fishing grounds. But they hâve never made other use of the 
tide land involved in this controversy, nor held corporeal possession 
thereof. 

In the year 1873 Tacoma was designated as the Western terminus 
of the Northern Pacific Railroad, and before the adoption of our state 
Constitution it had grown to be an important commercial city. It 
has continued to grow and still grows ; Commencement Bay is its 
harbor, and its shore lands between high and low v^rater are of great 
value as sites for industrial works, aftd especially for terminal grounds 
■for other railroads having projected Unes extending to the city. 

Under authority of the state thèse so-called tidë lands hâve been 
platted, with projected streets intended to préserve the public right 
of free access to the harbor from the city iand from the allotted lands 
of the Indians. . ; ' 

Article 26 of the Constitution of the state of Washingtori is a com- 
pact with the United States, by which the state niakes the followiog 
disclaimer : 
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"Tiat the, people inhabiting tUs state do agrée and déclare that they 
fo rêver disclaim ail right and title to tlie unapproprlated public lands lying 
withiii tHë Itoùndaries of this state,- and to ail lands lying within said limits 
ovpnèd oir béld by any Indian or Indlan trlbes ; and that untll tbe title there- 
to sball h^ve been extlnguished >y tbe United States, the sajne shall- be aud 
remain subj^ct to the disposition of ,the. United States, and said indian lands 
sball remain uiidér the absolute juriydiction and control o£ the Congrèsfe of 
the United StWës: • , •" ;* " "■' 

Pursuaptito y!i.ct Cong. Aug. 19,: 1890, c. 807, 26 Stat. 354, a com- 
mission consisting of thtee eminent citizens was appointed to visit tiie 
Puyallup regeryation and make a fu,U investigation regarding it, with 
référence tp specified, points, , incltjding the followipg: 

(1) The .nature of the title to, aiiid, value of, the la,nds allotted in 
severalty. (2) . Whether there are any common lands which hâve not 
been allotted, and, if so, the value bf the same and of the interest 
of thç Indians therein, (3) Whether such réservation embraces the 
land on Puget Sound,, betweenhigh and low water mark. 

The commission made a report which was submitted to Congress by 
Président Harrison, Avith an acçompanyjng letter wjritten by Hon. John 
W. Noble, $ecretafy of' thé Interior (Ex. Doc. No!' 34, 52d Cong. Ist 
Sess). The iSeçretqry's letter contains the following statements:; 

"Upon thç reeeipt of itjieiiçepoi't. ojf the, iCommi^sion; it was peferred, to the 
Assistant Attorjjey' .,Gen^E^,l, f or tlils ^depe.rtment fpr his opinion in regard 
to the conclusions àrrivéd' at,by the c&ninfsSiOn. ^ It'.was àlso. reterred to thts 
Indian Office for an expi-esièiori of ç^iiiion 'as to thie viewfe 'adOpted by the 
commission. : : ' ■. ■■■;■ '^làii-fiji ih • ■ . ' '■ : ' i ■.'. 

"Ou compftting! the several ylews tl*u*t ,(jbtained, I flnd i^uite a divergence 
oï opinion on some of the points of investigation: by the cquimiesion ; and upon 
a careful considération of^themall, âs tmiy set foi-th in thte papers trans- 
mltted hèrewith; liiy viewS as to the probositionàj tâkeH in their reguîar 
ordêr, are aâ follows:; «t ♦ î*i As tO'Whettier lie 'j-eservatloa embraces the 
land between high and low water mark. • ; 

"The Assistant fAttorney Ç(eneral_and the commigsipn «grçe that the land 
below bigh-water mark lè' npt embi'aced in the réservation, while the Com- 
mlsslôtièr bf Irfdian Àffâli's thinks differently, as he belièvës It was the inten- 
tion of the executive orderto embrace it. Inmy jndgmient ail that was grant- 
ed Jby thi? executive, (>!rder Vs^as contained In légal subdivisions only, which 
extended only to the meander Une ; which Une did not extend to low-water 
mark." 

After the report of the commission had been submitted, Congress 
made provision for the sale of such allotted lands' as the allottees did 
not neçd for homes, and for the platting and sale of part of the agency 
tract. Act Marçh 3, 1893, c. 309, 27 Stat. 633. Pursuant to that 
law a coftimission was appointed to sélect the lands to be sold and 
manage thé sale thereof, and said functions of the commission hâve 
been executed with the approval of the Secretary of the Interior, and 
with apparent respect to the opinion of Secretary Noble, holding that 
the Indians hâve no right to tide lands. 

The défendants arê'bona fide purchasers from the state of the lands 
invOlved in this litigatiorf; 

A verygood décision of, this case could be made in a short para- 
graphjiStatihg; the siiiiipk proposition that the complainants are not 
entitled to prevail, for the reason that they hâve failed to set forth 
in their bill of complâint any deed, grant, law, treaty, record, or pre- 
scriptive right evidençing any colqr of title in the Puyallup Tribe of 
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Indians as a coirimunity to any part of i the shore lands involved in 
this litigatibn, nor hâve they made even a pretext of right by virtue 
of actual. exclusive possession thereof. The foregoing statement of 
légal principles and narrative of facts has been made, however, be- 
cause of the large interests involved, and out of respect for the learned 
lawyers who hâve laboriously and in good faith prepared the case and 
submitted it for adjudication. 

The conclusions deducible from the premises are as follows: 

(a) The aboriginal inhabitants of this country virere not seised of 
titles to real estate. Johnson v. Mcintosh, 8 Wheat. 543, 5 L,. Ed. 681 ; 
United States v. Cook, 19 Wal. 591, 22 L. Ed. 210; Buttz v. North- 
ern Pac. R. Co., 119 U. S. 55, 7 Sup. Ct. 100, 30 L. Ed. 330; United 
States V. Moore, 161 Fed. 613, 88 C. C. A. 455. Ail exclusive rights 
of the Indian complainants, as original occupiers of the country, were 
teriiiinated by the Oregotl donation làw, and were relinquished by 
them by the treaty of 1854. 

(b) Any disposition of proprietary rights in the seashore by the 
government of the United States, being obnoxious to the firmly estab- 
lished principle that control of the seacoast is an attribute of sov- 
ereignty appertaining to the states, could only be valid, if valid at ail, 
by virtue of the exercise of the power vested in Congress to be ex- 
èrcised for the national welf are, and there is no pretext set f orth in 
the bill of cômplàint or stated in the argument ôfthe complainants' 
solicitors that any proprietary right to shore lands became vested in 
the Puyallup Tribe as a community by virtue of any provision, ex- 
pfessed; or implied, of any- act of Gongress whatever. The treaty of 
1854 vfss hot in any sensé a conveyance of title to any of the lands 
in contrpversy to the .PuyallUp Indiahs; on the contrary, the treaty 
was a relinquishment by said Indians of whatever rights to thèse 
lands may hâve been theretofore claimed by them. Eor the reasons 
already stated, the Président could not grant shore lands by the mak- 
ing of an executive order designating the tract of land to be held 
as a réservation, and the executive orders made by Président Pierce 
and Président Grant, referred to in this opinion, cannot by any rule 
of interprétation or construction be made to express an intention, 
on the part of either Président, to effect an object other than that 
of setting apart land for the use of the Indians for whatever period 
bf time it might be required for sUch use, and the orders referred 
to do not purport to fix the boundaries of the réservation irrevocably 
or permanently. They were made in the exercise of authority express- 
ly assented to by the Indians in the treaty of 1854, vesting in the 
Président the power to change and relocate the réservations, and by 
the approval of the survey and platting of the réservation, which was 
in légal eflfect the act of the Président, the western boundary originally 
'îndicated by the straight line of Governor Steven's map was changed 
to a line foUowing the sinuosities of the shore at ordinary high tide. 
The patents issued to the Indian âllottees for designated tracts to be 
held in severalty, conveyed no proprietary rights in any land to the 
Puyallup Tribe as a commUnity nor any incidental rights other than, 
or différent from, the rights comprised within ordinary and usual 
conveyances, by patent, of land bordering tidal waters, which do net 
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ébny'ëf-'&^ë'tiiiéto tîïé'feliéî'è' là«d-*'bevoîid.the i^Scertained Kne of; of di- 
riary'hi^H ëS^. Ëvéry* éile ôf thôse ipatefnl^'iéîctingtiished ail the rightS 
of tTh'e frïbë' as a cômtnuility wîth rèèpect to thç tract of . land eon- 
veyed' Ijy' it; " The fisMihg rigHts Sécui-ed to the Indians bythè treaty, 
werebyitfe.èJtîjrëssdefcMitiona'taere privilège toi be enjoyed in corn-' 
mon'wiïh^yiîlJ'ëitizéris êtM Ibgically aatagonistio 'to any clâim of an 
exclusive oi;^ adverse right, and entirely lacking in; ail of thé essentials 
pf a gràtit'df'an itlheritablé estatè.' a ' , , ï 

Thé \ifh6Jé;aïgùnietit';ih support of the complainants' contentions is 
reduced' to 'cbnciseneSâ in the criticism of ' the. report of the Puyallup 
çommissiôri îhiade by Mr. T. J. Morgan, Contoissioner of Indian Af- 
fairsi às'follbws: ' ' ' > ' i '' 

"I cantibt àccept the vie* o( the-conïnïlssloncirs to Relation tothe ownershlp 
ôf the laBds' on Puget Soand Jylng tietweéni hlgh and Iw water m 

"It;appeBrs,!tO! me thaC the soverBiaim,tf((lp. selectiijg) this p^tlcular tract 
o( land situated upon the borders of Ptiget Soùnà asfâ home fot tUè PUyallup 
Indians, arid throwing about them the Hues of a rèfeeii'Vatioïi'às a «eparatito 
betwefen tfaein; ifl their hdine; on the 6sie bàndrand ail 'othera pà thç oùtside of 
that line-bn thè'ôthèr, ihàiftin mind.ipflmarlly, the IsoIatlôli-ÏQf thèse pétale 
temporarilyjiafidthetr pçffteption underrthe spécifie çare pf the govemment, 
untll thieyicpqld rpach the-ppint of sflfrErot^ction. ï can .hardly think that 
the goveri^ment desi«ned^o ■wlthhold'frôiû'thpse people'àny'.rlghts or privi- 
lèges Of à'ny kliid whâtéVerwhîch eoùld bi^fllnarlly attaeh to-aii act of govern- 
tnent veetîflg ifi thët(i ithe right and; tltle tô this' particîijlar: body of land.. 
tf the géTOEnsmea* hàd Jpt^R^ed to reseifiKe to Itself, or fortinçtlier, the right 
pad title ,toj the Iftnd» fying between ilgh and low tide boraçtiné upon the 
réservation," t th'lniî fhat'ifact wôuld' hàVe been èxpTéssIy stâîed' In the exêcUi 
tlve otà'ér'eiàMMlùg^M fëém-'atibii.''''i-''-'ii-^: ■' '' ■■ :■ -'i'.::' 

"on tl4 ottiter hand, thô.'letter of thé Actlng CommlsMionier cff Indian Aît 
fàlrs, datediAuguït 2$, 1§78, lin asking ^j: ^e extensiqu qf the boundaries of 
the reBeryjatlon, (see pampljlet, Executive Or^^s io , Indigiïl^ésérvatloné ï>rlbr 
to April'l, 1880, )j. 88), stâtédlexpresali? tiiàt;'this *ouïd giVe'^hbm a 'mile Of 
water fronl;âké'directiy nbrth ôf Puyallup)! Baver, aud free*îces9 to'the waters 
of Cotntaôticfenient Bayât: that point'; • j:.oi:j: 1 , •. 

"The éiecUtiv!eoi!d§r>iSauçd by Président, Gçant,Septemlsr 6j, 1873, extend- 
Ing the res^r-yatlon in açconlance wlth ^IW; réciuest bf ttie-Â6tIng Commlssîbn- 
er, conflrméd, aç, it seetSë to me, 'sipe'clBcâlly, thi'^ lBxt)r^''è'tipulatibn, and 
thus secntietf'tt^ thé iniftMs, beyoHd-'a'ijy ijubstlbni mf and ail right and 
title to any'iaaa whateviSBlylng bettveeintùein. and the ,deep, ivater. 

"Itls woirthy of note, alflo, fts state(J l^, tljie commission ou i^he authority of 
Agent Bells,. th^t at;,îlie|.to.ead of Oomméncement ttay théré are patented 
jtràcts, portions, bfwiiicli afe submerged àt' îrlgh tide,'fironi which It Woùld 
itipear that nbt 6nly''hï(é''thë'goÀ^emitient te gërieff&ï terme èônveyèd to them 
thistldô laTûdln considjeration, but lu spèciflc. cases has' patented to.thépi a 
portlon.there<>f. ^i., ,■ , •';i;[ ",, . , ,; ., ■, ,-, , j ,, , ,i. ,.,. 

"This vJ^w seems tobe.çpnflrmed by,a,.map bf the ,Eésérvation,. prèjiâr'éà 
In 1856 by.Gbvérrior Stévens, who qiade the treaty' wiih thé Puyallups, ïn 
ïvhlchi ■whlle/'iiot conblusive în' itself, tie Wàtèr Une of the réservation Is 
60 drawn as Ho certalnlyi seau to inclùde: a considérable portion of lan4 tï'àt 
ordluarlly wpuld: be overflqTf ed by high ^ide., While.ttiiB Is upt conclugive la 
iiselfi It cerfialnly adds weght, lu so far as it goes, to'thé boucluslon whlçhl 
.havè set tbrth:'^ ■ ■ • '^V ''-'''' ■'' - ■' '"^'-^ '''■'' '"'' ■'■"'"■--■ "'•'■'■ •■ 

'■' "In difCfefing In this-îia*tléular with thë'vîe\*« ot;tee'aô.ttQ*able Assistant 
Atto^ney,!Sw<wal^(«ee, his jpémoraTîduui)* l'beg lïsayp to SU^ 
ting apart ,by[thp gpvernment of tbistpartlwlar tract pf ïaud to thèse people 
was, frbm the nâtiïTé of the case, as belùg'iutended'to p^bvîdè an isojated 
home foriliem,'fexcéptipliM.'ln.ita bharaîcle^i'knd tàfees'lt o^t'of thé opération 
bf the cbmmoadawassetfbith by thadJomiaisBioners.'' .•: i, ij-ji' :; '^ ,, 

The concliiding^'paî'àgtaph of ,th'ë'_ab(j'v(^e qtaotation chalîéngeâ atten- 
tion to the ïall'acy of the wholé àrjéfuifiént, foi" there it appèârs to 'b'e 
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based upon an assumption that by setting apart this réservation for 
their use the government intended to isolate the Puyallups, and for 
that reason a grant of the shore should be presumed contrary to the 
gênerai laws of the country. If the supposed intention existed when 
the réservation was first created and was based upon conditions then 
existing, it was subject to change when the conditions changed by 
the advance of civilization, the éducation and enfranchisement of the 
Indians, and the utilization of Commencement Bay as the harbor of 
a commercial city. Of course, a mère change of conditions would 
not annul a valid grant of property rights, but the executive orders 
making a réservation of public land for use of the Indians were not 
irrévocable, nor in any sensé a grant of title. The différence between 
a réservation and a grant is as wide as the différence between a ten- 
ancy at will and an estate of freehold, and every step in the process 
of transferring the title to land within this réservation, and the en- 
tire history of Indian réservations, is incompatible with any theory 
other than that the title remained vested in the government until the 
lands were allotted or sold. Ross v; Eells (C. C.) 56 Fed. 855; s. c, 
64 Fed. 417, 12 C. C. A. 205; U. S. v. Moore, 161 Fed. 513, 88 C. 
C. A. 455. 

I intend by my sélection of words in the preceding paragraph to 
emphasize the fact that the object of this suit is to obtain a decree 
establishing an absolute title in fee simple to property of no value as 
fishing ground, but wortli now several hundred thousand dollars for 
industrial uses, and having, in view of its environments and in con- 
nection with projected enterprises, a potential value of many millions 
of dollars; and to direct attention to the distinction between this case 
and the case of the United States v, Winans, 198 U. S. 371, 25 Sup. 
Ct. 662, 49 L. Ed. 1089, which was a suit to préserve rights of Indians 
to resort to a fishing station for the purpose of taking and curing fish, 
assured to them by a treaty. 

(c) Can the title asserted by the Indian complainants be supported 
by any grant from, or déclaration or act of, the state of Washington, 
or by estoppel? The décision of thèse questions involves only the 
considération of the compact between the state of Washington and 
the United States government contained in article 26 of the state Con- 
stitution. In two unpublished décisions, this court has held that shore 
lands, and lands subject to tidal overflow at extrême high tide, are 
comprehended within the terms of the compact by which the state 
disclaims ail right and title to ail lands owned or held by any Indian 
or Indian tribes. In one of said cases the property in controversy 
was the rim of Squaxon Island, the whole of which was by a treaty 
reserved for an Indian réservation, and which at the time of the adop- 
tion of the Constitution remained a réservation and in the exclusive 
possession of the Indians, and the court held that, by actual posses- 
sion of the Island, the Indians held ail of its shore, and therefore 
vendees of the state were by the terms of the compact precluded from 
acquiring any right thereto until the rights of the Indians should be 
terminated by action of the government of the United States. In 
the mémorandum décision, the Court said: 
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"Tliis disclaîmer ài^plijea.not ouly to lîmds.owned )by the Indians, wlaetlier 
pateuted or unpat^ntçd,, but also to ail' laiids lield, tliat is to say, oceupied 
and. iised, by individuallndians, or by trlbes."' Manuscript Décision in Case 
of TJnlted- States v.O^firien: et al'. (NO; 849, filed in U. S. Circuit Court at 
l'acoma). ' ■ :! , ' . . 

; ,Tl>e other case referred to invôlvéd the title to land' cove'red with 
gr^gS: gituated. within tfe surveyed bpuiidaries of the Swinomîsh Indian 
réservation, and abpvê' the line of ordinary h'igh tide, although subj ect 
to p,yerfl,ow periodicaïly ty extrême high tides. The Swihomish reser- 
vatipni having been surveyed ■ accQrding'tp established'.riilés, and the 
îaqd in question being'-.within the surveyed boundariès ôf an Indiàn 
r€sery,ationat the date; of. the adoption of the state Constitution, and 
being;,a^ove the line.of ordinary high tïde, and having been allotted 
to îifl, Indian, the title of the .allQttee was held to be sup'e;:rior to the 
cl^ipi of title asserted by^^; vendee of, the' state, and the décision was 
refited [ partly; t upon^the çpnipact contained in the state Constitution. 
Mantjscript décision ïn case of Corrigan v. Brown (No, 1093, filte'd 
in,lî. S.;' Circuit Coyft, at Seattle).,' : '' 

Thèse décisions werebasedupoh grounds which db not exist in the 
présent case, and they are nôt précédents supporting the contention 
of the.CQmplainantç..., ,,, ,,-,:. ,, , ' ' 

Thç. cprnpaçl; capnot,be construed ïn any way to rhake it effective 
as a.gran); or çonveyancepf title; it iS but a declaratiPn that the state 
will respect existing rights o.f Indians during such time as such rights 
continiie to exist,^ arid its.,utmost effect is to bar the state and its ven- 
dees;fi;pm claiming lana,owned, or held in exclusive possession, by 
Indians or tribes at the,.d,âte of'the adoption of the Constitution. 

Sp far frpm establishing a title to the tide lands in controversy by 
prescriptipn, or adverse possession, thë facts are that the Indian com- 
plainants haye never hefd .exclusive, possession, nor\have they been 
recognized as owners ; the state of Washington has, since its organiza- 
tion, continuously and steadfastly asserted its paramoiint title; ând the 
national government t^rough the Secretary of the Interior, the head 
of .the, department having. superintendence of Indian afiFairs,' denied 
the,;claim which they, assert 15 yèars prior to the' çoinmencement of 
this litigation, during whlclj tjrne the Indian complaifiartts hâve not beèh 
restrpiined by légal disabilifies, but hav'e been entitled tô ail the rights 
of -citizenship, includiiig, .the right to. litigate in the courts of the 
country. . , 

F'or the reasons above given, I direct that a, decreebe entered ofi' 
the merits, that the complainants take nothing, that ' the , titles of the 
respective défendants be quieted, and that they recoyer their taxable 
cpsts. ' , 
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In re AVERICK. 

(District Court, M. p. Pennsylvanla. June 1, 1900.) 

No. 1,085, in Bankruptcy. 

Bankexjptct (§ 1S6*)— Oedeb Requiring Bankkupt to Tuen Ovee Psopeety. 

, Wherè a retatl mercliant, tliree inonths prior to hls bankruptcy, had 

a stock worth $5,000, to vvliich he afterwara added $10,500 worth, whicli 

was more than his business required, and failed to account In any way for 

goods to the value of more than $4,000, accepting the valuation glven by 

tilmself In hls schedules on his remaining stock, such facts were sufflcient 

: to sustàln a findlng that he concealed property from his trustée, and an 

, order requiring him to turn the same oyer. 

. [Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 136.*] 

In Bankruptcy. On exceptions to report of John S. Courtright, réf- 
érée, sur rule on bankrupt to turn over certain goods and merchandise. 

W. A. Skinner and C. A. Van Wormer, for bankrupt. 
R. L,. Levy, for trustée. 

ARCHBALD, District Judge. The bankrupt had two stores; the 
main one at Susquehanna, Pa., where he resided, and the other at 
Sidney, N. Y., a f ew miles distant. He went into voluntary bank- 
ruptcy on December 6, 1907, and turned over to his trustée his stock 
on hand, which he valued in his schedules at $6,800. As shown by his 
bills and invoices, he had bought for the f ail trade goods to the amount 
of $10,427,19, and had on hand at thç beginning of the season, as 
fourid by the référée, stock in the two stores of the value of $5,000 — 
$4,000 at Susquehanna and $1,000 at Sidney. He paid out some $3,- 
025 to creditors on various accounts in the three months preceding his 
bankruptcy, and had $1,100 of other cash expenses, beside losing. $300 
by sales ou crédit. Thèse figures show $4,202.19 worth of goods un- 
accounted for, which the bankrupt must either hâve in his possession 
and keep back ïrom his trustée, or else hâve disposed of and put 
the money in his pocket. 

The conclusion so reached dépends, of course, on the évidence and 
the déductions made from it, of which there can be no just criticism, 
provided the figures taken are accurate. That brand-new goods of 
over $10,000 'went into thèse stores within a few months immediately 
preceding bankruptcy is not and cannot be denied, being proved by 
the bills or invoices. It is said, however, that thèse goods began to 
come iti in June and July, and not, according to the dates on the bills, 
in August and the months following, the bills being postdated; and 
that the reckoning, therefore, should not begin with August Ist, but 
be carried back of that, which would make quite a différence. But, 
if this was the fact, it would hâve been very easy to hâve pointed out 
the particular bills to which it applied, on some few of which, indeed, 
the postdating is indicated; and, being capable of definite proof of 
this kinii, it should not hâve been left to the mère gênerai statement of 
the bankrupt, Beside that,, when Greenwald was at the Susquehanna 
store, the fore part of August, his estimate of the stock there, which is 

•For aOiar ouel Me aame topic & S Kvmbeb in Dec. & Am. Dlgs. 1907 to date, te Rep'r Indexes 
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objected to as too high, was only $5,000, showing that in no event could 
any great quantity of new goods hkre cdme in until afterwards. It 
is true that he saw ,$prne fall and winter suits, so that there may 
hâve been sdme new gobds there. Eut it is not at ail lilcely, consider- 
ing the quantity that he saw, and >the f act that it was still summer, that 
there were very many. i, , 

The value of the goods which the bankrupt had when he failed is 
put in ïhë schèd'ules, whére he would be inclined to niake the most of 
them, at $fi,éOO. 'AjCCprding to the appfaisers they were worth only 
$4,800, and they were sbld: by the trustée the latter part lof January, 
after taking out the $300^ exemption, at $3,900. It is now claimed that 
at cost priées, with which çomparison is to be made^j-they were worth 
$7,600. -Eut, àll things'cohsidered, thé estimate of tfe bankrupt, when 
he made up hi§ schedules, may well be taken. ^ There was no contro- 
versy then, as there is nôw, and he had nQ purpose to serve in fixing 
the value, except possibly to enhance it. And we are not obliged to 
accept what hesays about it àt this tiriie, in the face of that, sirn'ply 
because he swears to it. 

As already stated, the value of the stock, in the Su^quehanna store, 
when Greenwalil was, there, according to his estimate,' was' about $5,- 
000. That he was compétent to spëàk on the subject, by reason of his 
expérience, there can be no question, and his . observation was not a 
casual one.'! He loqkfed pVei- the'sfofe for the purpose of seeing how 
ffluch théré wâs, in ôrder^ô décide whether to give the bankrupt crédita 
The conteritiôn now is'ïhat|:he stock on hand which he ^aW Was only 
worth $3,000: ' Bùt'it is aymittèd by the bankrupt thàt tliis estimate is 
a mère gilèss'by him, , And opposed to it we hâve his statement, earli- 
er in his examination, befcii'e there was any suggestiori as to what it 
might lead t6,:that he cafried as a rule at the Sidney store about one- 
half ak'iiidch as at Spsqùçlîanna, artd that the average at 'Sidney was 
about '|2,è00./lt is sàid, Bowever,' that GreenWaM cânnot fix the time 
whèn hé'was'/there, excetjt. that it' was between the Ist'apd the 15th of 
August; alftd thàîj ât the îater date,- taking the billg as th'^yread, $1,100 
of new goods h^d come in, which should be allowëd for. Eut the réf- 
érée hàs rtbt'charged the bankrupt wîth having $5,000 at Susquehanna 
on Augtistlst, but ,$4,000, or $1',000' lesy than the amount fixed by 
Greenwald, which éliminâtes this question. , ., 

It isfiriaMysaid that the moriey that went into the bajik, rather than 
what was çnecked out, is to be taken as represénting sales, and that 
thisamouhted to $7,060.91, including $850.42 of borrowed money to 
be deductçd. But this sum is derived by going back to June Ist, which 
there is nô reason for doing ; and neither is there in the record any 
évidence by which, if liiaterial^ tô riiake the correctioiti. And, besïdes 
that, if money froni sales, abovewhàt iyas checkëd out, was deposited 
in bank, tKe bankrupt is' not entitlëdto crédit fot^ rt, jinjess it was also 
turned over to his trustée. Or is Qtherwise accôûnted for, being con- 
victed, witîib,ut this, of having got away with jusf'so much morç; 
Whether of pl-bperty, or mqney ^derived' from it, is imniriàteria.1.' '''.' '/ 

Whâï'is'tîiei'e,' then, to relievè tlie'batîkrupt frorri thé logîc ôî; tfiè sit- 
uation*' ;Hé' iq^t ' no itibney 'by ; 'spécûlatiqri, bad inveétrriehts, ' or gatn- 
Wingi . Uei.lxad;!;no.bad debts outsideiof ithe $300 already allowed.him. 
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Néithef: hîs Motë nor his pçrsonal expetisés were large, aiid ail that 
he paid otit on this account, as well as on business debté or for borrow- 
ed|,money, haç be'éri credited. The ànlQUjlt of goods whichhe bought 
was aïtogether beyond the needs of his business, and, having been re-^ 
ceived within. thïee or at niôst four short months imniediately preced^ 
ing his bankrup^y; had disappeartd at the end of that time with al- 
mb'st nothiàg to' sho,w for it. He coUld ïiôt hâve sold them in the ordi- 
nary course of tradç, his business not being large enough to take them. 
And if he disposed 'of them at forced sales it would hâve been known 
ànd attfacted attention. It i^ this thàt constitutes'the strength of the 
casp ag'âinst him and giyès an adverse cast to his s6-called failure. AU 
things considered, the only fair conclusion, with the figures so serious-; 
ly against him as they are, is that he covertly made away with so much 
as hé'fcàhnbt account for, àhd should'now in conséquence be required 
to pf,oducè and turn it ovèr. 

■ ïhëre is hothing in the position that the order made does ijpt corre- 
spond with the pétition of the trustée» which is the basis of the pro- 
cèedings. In both he is charged \yith having in his possession goods 
ànd lîierchàhdise of a specified character and value which he withholds 
from his trustée, which is clearly sufficient to apprise him of the charge 
against himi :■■-■•'■■ 

The motion to dismiss the proceedings is refused, the exceptions are 
overruled, and the order of the référée is confirmed. 



PROVIDKpiT CHEMIQAli ^ORKS v. HYGIENIC CHEMICAL CO. 
; ; (Circuit Court, S. D. New York. May 14, 1909.) 

1. CONTBAOTS (I 206*) — COKISTRUCTION — ÀQBEEMENT TO SHABE CoST AND Ex- 

PENSE OF Suit— '-'ÉxPENSE^" 
An agreement between two parties to share In paying the "eost arid ex- 

pe«se" df a suit against one of the parties includes the çosts taxed against 

svieh;party as a part of the "expeuse" of the suit. 
[Edi Note. — For other cases, see Contracts, Dec. Dlg. § 206.* .: 
For other définitions, see Words and Phrases; vol. 3, pp. 2590-^2593; vol. 
: 8, pj:7e57.] ■ ■ J ■ ■ . ;r . ■ . . 

2. CônteaCts (§ 206*)— Construction— Agbeement to Shake Cost and Ex- 

peSse' ôF Patent StrÎTs. 

Plàlntitf ând défendant, ëach of whom was charged with Infringemeut 
of a^ patent' and IntéreSted In establi^hïng Its invalldlty, entered into à con- 
ti-act to'shàre eqpally the cost ànd expense of defendlng any and ail suits 
brouglit a,galnst élther of its custciniérB. . A suit against plalntlff resulted 
In a décision of the Circuit Court of Appeals afllrmlng the valldity of the 
" patêfitj and an application for a Wfît of certidrari to the Suprême Court 
v^'as deliled. Suhseqiiéntly the owriér of the patent brôught a suit for in- 
frlttgëinent against défendant, in Whicli tbe only lltigated iss^ie was as to 
deferiaant's infrlngement. Bêlé; tijatthe cost- and expense of snch suit 
weJfë not within thé contràct, wlilch nlùst be confetrued as Intendèd to ap- 
ifiïj' only to stlits iû Which thé parties had à mutual interest. 
■ ''[Éa. Note.— É'oï'oth'èf casés, se^ Ôdntracts, Dèc/Dlg. § 206.*] 

AtLaw., ;; , ,,';,■;■■ '■■■■.■" /■' "■ ' ''',""'■' 

.. ïhis. is lan action subnilttedAipon agreefl facts, and arislng upon a contràct 
Ijetweea-th^ parties to share ithe.V-cost and expense" of defendlng certain suits 

■ • _n i ! :'■•. I'. ' ' . : ^ : '>■.<'. ! .-■-; "." M . .J . — : ; . ; .' : " '" ' : ■ '■ i : : i .: — r^ 

"For otoer oaseï see aame tofii) &i nvubbb 1d Dçc. & Am. Dlgs. 1907 to date, & B«p'T Indexe» 
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teaàgHf bj^the EumfordiGlieinlcal Works, apom patent' No. 474i&ll. Bbth p]ain- 
tlff, ?a(J , jdefendant v^erç, cpncerned in , the , manùtactiice ; of granulated phos- 
pMj:^, upop tli(B produetiqn «f whteh.tHe patent iu: question was taken- Thej: 
werë eacb' Interesited In estàlill'sl^îng the'invalldlty ot, the 'patent, If po,sslbre, 
and, lîêlïig lÉidlVldually eaeh threateiiëd tritH sults by thè Iliimford Glieniical 
Works^they entered tato aln agreemeiit on May 17v 1900, by whldithey mutual- 
lyprpjnised "that any apd,.ftlj sultsibrought.bysald Rumfoi^ Chemical Works 
* * ♦ Bhalïbe fully an4 Jîalthfully defended,' as follow^:,, If^trought against 
aily persôn or persoris * * * west dï thé Mississippi river, or Jii the states 
ofWlscènfeln, 'Illinois, MfesïSsippi, and Tennessee, thè same 'Aall be'defended 
underftfie. supervision' oÉ the saldProTident jCtemleal. Works throùgh attoxney^ 
appolpte^ by it ;' and;tlt ^poilght against a résident of a;iy otljer <?(jtlie United 
States,, &e. same shaH^bfi; def ended under the supervision pf said Hyglenic 
Chemical 'Ô6mpauy thrqugli attorneys àppOInted by It, thë èost and expensé o( 
suéh défenses to beequàllif 'borne by the parties hereto'.'' ''■ ' 

TbeiRumterd Chemical Works commehced a tçsti suit, against tfae plaintlfî 
and; two -pf Its eustomerpiOn the ISthrjlay of June, 190Ô, w,lilch eyentually rç- 
sulted in the establishment of the patent in favpr oi tlie Rupford. Chemical 
Works by the Circuit Court of Appeals for the Second Circuit 'on' the tth day 
of Jiiîy, laOÉi ' Appllëatloii'\vàs mftdè f6r à wrlt of certiorarl to thé Supieme 
Court, and Jtlala was deiiied ©b. I>ecember:&, 1904, thus closing this litlgation. 

ïhe parties, ghflried ail expenseis'ofthis ^l;lgatlpn during its'contlnuance, in 
accordance w^tUr-tjie Cpntr;a,ct< but the, défendant refuses -tb pajr the.costs and 
dlsburgehiënts' *nieli the côlnplalnant iri that'sult taxed' against 'this plalntiti:, 
and whieh amdùïJtéd to $4,â46.4(H and llkewjse refuses topây one-half the dls- 
bursements of the plaintlff to Its attorneys. Von Brlesen & Kijuuth, whlch 
were Inciirr'ed/fpr^the'purppse of reduçlp-g, tl^ese «osts. , The .^mount of thèse 
Is $312.90. TÏie piaintijï, sues for one^lialf of each of thesosuins undér the 
contract. The position p'f th'é défendant ié that thè costs tâxèd were nôt part 
of the "cost and expense of such défenses." 

The défendant llkewise pleads a counterclàlm whlch arlses upon the con- 
tract. under tjlje, fpllowing clreumstances: , The Rumfpr.d C|hen|l.c;al Works had 
brought other sûits beslde ttie'one whlch' wàà niâde a test,' an'd one of thèse 
suits was agatastnthe' Hygtenic; Chemical Çqmpany. Thls was dismlssed on 
July 21, 1904, by an order entered lij the elerk's office of this court dlsmlsslng 
the blll Wlîhî éost^ iii- fà'vdf ôt tlié defeiidtint 'by reason of tie failure to èx- 
ceptor reply tothe answer, but the Rumford Chemical ' Works "began another 
suit on ÀÏÏ^ust-'S.'iiijyi, li' \vhiéh thè' HMéiii'c Ohèmlcàr'Comftâny Was dé- 
fendant, •tôigéthëi*"\<rll5i' ce'^taln ind'lvlddals.' TMs'srilt camé on' fbr a hearing 
before Judge Holt on Aprll'lS,!^, at WhlA' hé' dismlssed thé-b'iiT. "iTJpon ap- 
peal to the Dii'ëûlt Ctfùrt of- A'p'pèalg for- 'this circuit, Judge Holfc'Br-décree was 
réTfersed on Fébniftry 11,/ 1908,- and a deel-ee fflr an injonction ajndaccaunting 
was entered In accordance wlth the opinion of the Circuit Court ot Appeala up- 
on Its mandiite,' ^^.yfvit of certiprari has heen grante^ Ipy the Suprême Co)^rt, , 
in that casé, and the proceedlugs are still pendlng und€ci(^a| Jq i^é Suprême 
Court. After tl(ç décision: pf, tlje Circuit pourtof Ajppeàlsl|i;,|:iiç.9âse: against 
the plalntiffitoér^in,' tlié plaintlff ncjitiflei*^ t)d^q,efenaanit th^jij.jt, wpuld not be 
li^bje foriàny X»rtiiét,éo.stiin,pa,fery,inig,pii^tiie il,tl^ Rumiford 

Ghemic.al iWq^k^,and, thé c^efen^ant, . p^t pis fl^ticé the dèfei^(^àht repudlated 
and allegédiiftat.'ijt wou,ld^liol(l the ,plfl.intî^ to ithe cbutract.', 3^|ië défendant 
ha^ paid,:tf(p>sjHii},r<j)f,,Ç2,96^;(^'ipr disbursémçnt^. and ],egal services, sinpe the 
d^çi^ip|n,9f tlje JGlijçjjiî^ VîoÙrtVo.f,.4.ppealsjn, t^ÇiCase pf ,^ 

\yorks against |iijÇ,plamtiffl|i^,rël'î^, ai;i4; 0a?FS . j^i^ rïgtt ,tb cliarge',Wf; plaintifC 
with one-ha,],f pj.,1^àt s,(im;}pjc .$i,0,32.9':|., ùj(4^ ttip cpijîractT' Ttie légal serv- 
iqies froiifl,0e<;emj),el:!,$,, iâï^f,wpre.renderçd,,by ,differenf^ attpfjieys( from. those 
agreed upon by, ]bo,l;i)VR^r,tl;é3, tp Fçopdu,ct,ihe,;Çasé, of .tjje lifjçajforçi'C 
Works againat, the pla,iritlf&. Tl^é.. substitution of thèse ittprnéys was without 
the asseiVt 6f-'ttie ^laliitlff; ' ■ ' ' ' '■'.'■'!•' ■ -m. ,ii-., ., 

The décision of the Circuit Court of Appeals in the case against the défend- 
ant is reported In 159 Fed. 436, 86 C. G A. 416, and thls is by référence made 
a part oftbeagreédfaets upon whlch -tiiei' case is to 'b© heàrd. ' It appéars 
from thls décision that thé second Huit tuptls éntireiy upon the; question bf 
whether the défendant had, in fact, infrlnged patent No. 474,811, not uppn tbe 
(jttiestlon bf the vallûity of that patent Thé Cltèult Coilrt of A!ppeàls d^déà 
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that by its slsare In the flrst suit, in which this plaintif! was défendant, it 
ha4 beçome a privy to the infrlngement, and that an injuuction stould go. 

Gardenhire & Jetmore, for plaintiff. 
Jellenik & Stern, for défendant. 

HAND, District Jiidge (after stating the facts above). ■ I will first 
consider the plaintiffi's daim. The words "cost and expense pf such dé- 
fenses" ought reasonably to be interpreted as including any expense, 
directiy caused by defending the suits. i It may be that "cost," if used 
aldne, could hâve been Hmited to a disbursement made in exchange 
for a quid pro quo, though we do use the word also to indicate loss 
without anything received in exchange, as in the expression, "You will 
find it to your cost" ; but the: word "expense" clearly «ôyers any dis- 
bursement, whether madè in purchase of the services- of ,lawyers, or 
without any quid pro quo whatever. It must include ail sums whose 
payment became n'ecessary because the sùits were defended, rather 
than séttled without -litigation. Among the surtis which thé plaintifif 
was obliged to pay because it ha<i interposed a défense, were the jsums 
taxed for cost& and dilshurseraents to the complainant in the patent 
suit, the Rtïmford Chemical Works. Thèse were an ejtpense arising 
from the défense, for the reason that without any défense there eould 
never hâve been any such expense. The parties certainly meant to 
share every loss which should be occasioned by the imipending contest, 
and the contest could not hâve gone on without assuming the rigk 
of costs in case of defeat; I do not suppose that the plaintiff would 
hâve consentEd tb allow its case to bé conducted by attorneys chosen 
by the défendant, if it had supposed that the bill of costa those attor- 
neys were running up was a matter ôf indifférence to the défendant,,, 

Judge Levintritt's décision in Munro v. Maryland'Casualty Co., 48 
Mise. Rep. 183, 96 N. Y. Supp. 705, is^distinguishable. In that case 
the casualty Company had agreed to assume the défense of any suit 
brought against the insured for' négligence. This promise was "to dé- 
fend at its own cost." Such an agreernent made by one in the posi- 
tion of a lawyer certainly did not mclude the obligation to pay the 
costs in case of defeat. The promiSe^wa's; liot tb pay ail expense 
which might resuit from contesting the plaintiff's claims, but to con- 
dUct the défense of the litigation. 

ï thirik, thërefore, that the plaintiff should hâve judgment upon its 
claim,foi:,,the,fullamounto^ $3^323.23. 

Next, ap:to the counterclaim of the défendant. The question is, 
whether the parties intended to share thé expenses of more than one 
litigatioh carrièd. to a conclusion. The \vords used are "àtiy and ail 
suits," .and ijthese words were clearly f-éqyired by the iàct that the 
Rumford Chemical Works, as is usual, purposed to carry on a gênerai 
attaCk against both the parties hereto and their customers, I bave 
no doubt that the cost of ail litigation in ail thèse suits was to be fehar- 
ed by the parties qp to a time when it became reasonably certain that 
the validity" of the patent had beën deifinitely décided. After that 
point it could not bave been to the mutual advahtage of eithef * party 
to continue to fight, although it might hâve been to the sepàrate ad- 
vantage of either. However, it was , the mutual advantage of .both 



which' difctâted''vthéi ctontract in ^quest^o*, ■ andi thein 'obligations must 
be ]iïilitéd-te'tHàt"i|i>Wflflse. ItSfraS' féâsôhably! Certain, after the dé- 
niai of the writ of certiorari by tliçi Suprême CçiWtjiji the Siuitof Rum- 
ford Chemical Works against the pla.inti;^>;,tlî9,t tlî'e . .valiçlily ; of the 
patent was established. The success which the défendant had in the 
sufee^beni litigatiàn,- tod the possibilityiof, itsiultimate'Suîcçfess in^ the 
SiSpiteme Court, idoësnoti so faras'the statemeht of > ifacts' ;goes, de- 
»|)«Hdiapon the.iinvalidityr,of^ the patent, but updn iwhetheirl;the defendr 
kftt'weis iil fact lani'inrfHnger. ' If.the-validijyiibfrthé pafehtis'ïtiltàn is- 
sue/; rtiis^faÊtshouldffeaTe beén'stated in tte'iagreed fajct!s,;and, as the 
facts'âfei^l'ban only éonsider theidedision of thd .Circuit Court of;Ap<- 
peals^' ^^ôm > which ; it' clearly -appearsi 'that the ; seconde suit did noti in* 
volve'7the^;'validâty!of- 'the patent. " So far as the plàintiffi is conceirned, 
the.eontPia<it'Gonclusi'Pely"estabUshed')that;whether' the défendant was 
an Iflfrifiger or nbt, it f had an active- interest,i|ntfaç litigation. 'Aîter 
that -litièâfioftHvas detertoined,;.the.plairttiff could no(t;;have had, the 
slightëst Iritetiest^ in the question of whether i the uRtÉnford; Chemical 
Werkis^boUlthold' the 'défendant iïii ai suit- :.'!,. -..i vfuj o^ !,; ,:''i;.:. ■ 

I condtidêi thereforcy' that the i second htigàtibni was^uoti within the 
méaiïing of the ^contract between. the f)àrties, and thatÉhétefore the 
plaintiffl "^i^âs not rèsponsible to. the défendant fbr ;the. costs încurred in 
that^'ijontest.''- ' ' ■■'■^;" . >■'■[.'' .■' •,;:c irav'/ ••.. ; 

-' 'T theiiefôlre diJfect thaji judgraent be, ehtered for; the f^laintiiï in the 
suïn oli$:i,%T'9.67, withihterest from Deceimber 29, 190ë:,-upon $2,3B3.- 
23, atid ^Ôlat' ihe couhtèi-daim ;be dismiised uport theimerits, with costs. 

rdô ttbtifirid an^'stâteJïient tri the agree'd facts; shoteàig when tbé 
bill foi' séi-Victes was ^îdlio VbnlBriesen & 'Knauth,i aiid sb I cànnot 
awki^dinterest'ûpdn thaï sumV'Unless- the parties ^pgrecv ! .f ,, 



/' -; , ■;i:; M : , k; i'- .THBiNKTTli. \"''-!^,.;;: ..,;!;'■.,■, '- ■'■':.,.■,! 

; ■■■' ■■' '■■: ';■'•*^''jiEa^NK^c/:KûGïvÉR,'' ■■■'■' "■■■■■■ -'^' 

TAWA'OÉ l(§'i5*)I^»'jURY¥6'-à%W--MÙl*AiliFAtîLTS.M iii. ;^ '■'■ ' ,'.7. 

While a tug was towlng four barges oh ;^ Jiaw^er A^wp, OPaïOliça -Sjound 

: 1; a}; iilglij:,,,<ïiBrtpg a,st<?rm,;herhawser parted, setting the tpwa atïrtft. She 

signaled ttièm to anchor, and heyself proceeded to a port.,' One ofthe 

barges drlfted upon ^ sliof^l aûd- ground.ed^ lôsi'ng'îifefcai'géi'and ïedêlvliig 

■ feeWons liljWi^. ITfeW,; 'Oft tbe éVIdenOét ; that the hawdér 'Stipplied/by the 

■ji]i tug W'bteh I hàd. beenispUced;'n'as unsuit^bleiandilhsufllql^nt.ifor th^.seï?- 

!lj; iix?^ ^aJ-rendevRd heri}i^{)]e tpr!the,4Bj)jry:.that t|^e rbai-ke w^s. aj^o, :in 

., fault' ibr, faiUrig jtor anchor properly, and ' that the dâihagès siiôiild.' bé 

. ^ dttidea; the t>tepOhdèi'ifiW of '.ihe 'érîdëfeè sho'Miii (ti&^'khe'drifté^^M- 

'■■''anh'oiit\)é!fbt«geé\in'Altig.'''i] ,,:-î!'a,-; <;; .- J-m .'' !im\,t--"., lu^'.ury 

' '-'f -' tEd, Nétfe.'^ror otliôr 'cases,' sec; tTowàfee, ;Cenfe lUgvii i3Ô!;ï)ec.,iIMgJr« 

-■!i;nl5i^0 ('? w;v/ ■j'i,;,- :>h'j!'\ \U; (:'■ <i' ,isu:.r'-' ;;^: )i< r.-'f) Mrî.f !,;.h jJiioli i>i; 

^'''Hn A,diïrîraity;'" giift àl^MÛ tug '^bif groûriditig'of tow.'' .:'.'; ''' ':" 
,,t'.%>y4rMugiîeç,,,fo^-,pt)çl^i}tj,,, ^ .,:, ,,. ,,. - ,;,,: ,^,, ,,.;:,,_ ,; j,,,,',, 
i,;^Yy^d,R.,fgaii;d,|.fe J9;:,rqst)pn4€fft,r,,.,,,,^',. .,- , .,,. .,,,;,:■,-,.,. ./ 

'P&c oâl«r âîj^éil '^éëVte^e ttj^lè^'fi'ï N-aiiàss im/Dài. &'r AUj OlesJ 190Z to ààië; £ Bep'r. liXiéXe» 
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WADDILL, District Judge. The libel in this case was filed in 
behalf of the owners of the barge Frank C. Kugler, and the owners 
of the cargo of phosphate on board thereof, to recover of the respond- 
ent the damages occasioned by the grounding of the Kugler, while 
in tow of the tug Nettie, alcng with three other barges, in the waters 
of Pamlico Sound, N. C. 

On the night of the 4th of November, 1908, the Nettie had in tow 
the barge Kugler, and three other barges— ^the Sallie, the C. G. Blades, 
and the J. B. Blades — en route from Norfolk, Va., to Bayboro, N. C, 
the Kugler being the hawser barge, loaded with a cargo of 531 tons 
of fertilizer, and the other three barges being light. The tow started 
from Norfolk on the 30th of October, 1908, then consisting of the 
first three barges named and certain lighters, and after passing 
through the canals, having dropped the lighters en route, and taken 
on instead the fourth barge, the J. B. Blades, on the hight of the 4th 
of November, 1908, while proceeding down Pamlico Sound, in the 
vicinity of the Old Tower Light, on the Royal Shoals, and, after 
having passed the Bluff Shèal Light some four or five miles, about 
10:30 p. m., encountered a severe gale, which resulted in the tug's 
hawser parting, and setting the tow adrift; whereupon the tug gave 
signais indicating the parting of the hawser, and the necessity of the 
tow coming to anchor, and immediately proceeded to the nearest har- 
bor, neither standing by the tow, nor awaiting to see that the barges 
were properly anchored. Some time thereafter, variously estimated at 
from 30 minutes to 2 hours, the Kugler grounded on the Royal Shoal, 
where she remained some days, and until removed by the Merritt & 
Chapman Wrecking Company. The damage to the Kugler was quite 
serious, and her cargo a total loss. The other barges, after the Kug- 
ler grounded, cast anchor, and sustained no injury. 

The grounds of négligence alleged by the libelant and respondent, 
respectively, against each other, are many; but the case turns upon 
whether, as claimed by the libelant, the tug was equipped with an 
unsuitable and insufïïcient hawser; whether the tow was being navi- 
-gated too closely to the Royal Shoal, and run aground; or whether, 
as claimed by thè Nettie, the hawser parted at a point some mile 
and three-quarters to the horthwestward of the Old Tower Light, on 
Royal Shoâl, and the Kugler failed promptly and properly to cast 
■ her anchor, thus drifting upon the shoal and grounding. 

Many witnesses were examined by the parties respectively, includ- 
ing the crews of the tug and barges, and several experts, as to the 
sufficiency of the hawser, as also persons fainiliar with the waters 
of Pamlico Sound, who testified as to the probàbility or improb- 
ability of the happening of the accident as claimed by the parties. 

The conclusion reached by the court upon the whole case is : 

First. That the tug Nettie was not equipped, at the time of the 
parting of the towline, with a sufficient and suitable hawser for the 
purpose of performing the work in hand, as was required of her, and 
for loss arising thereby she: is liable. ; The Britannia (D. C.) 148 Fed. 
495, 499, and.'èasescited. Considérable évidence was introduced by 
the respondent tending to show the exercise of proper care in the 
sélection of this hawser; but after giving much considération to the 
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same, the.fact-that it^was a.splicedrhawsèriiaridipaisfed.àt lëast twice 
when itS'Strèag'.th'twas tested, 'satisfiesithe eéurtthatiit was not a ,suit^ 
able and saféfiappliance for the iseifvice^.'requiredi taking into account 
especiallyî'the'daiàgérs liab'le to,;and.''wWch'did, arisefrom encounter- 
ing:'heavy séas-. ijit <Eiamlico Sautidli, :■ . , . ' ■ 

Second. The questions of négligence in the navigation of the tow* 
thei place oftheparting bf Jtbe hawseir, and'gfounding; of: thelCugler 
shouîd^ be' considered. fogether. •ifcithe Kugler grounded,, as contend- 
ed' far by the libelant, virtually at the time of the parting of the haw- 
ser 'où-Royal Shoal» itl the vicinity of the Old Tower Light, as dis- 
tingtiished from a-iiîiiè and three-quarters to thewèstward thereof, 
thên the I question of négligence arising irom improper navigation 
would be quiteapparenti^: But if the I barge was allow.ed to drift at 
this peint, /and ;ground,af ter thé parting of the hawser, and after 
proper" signais had been given by; the ttig to come to anchor, by rea- 
sôn of t;he barge's navigator's failùre ,to perform.his duty in prompt- 
ly ' anchcffingi a ^ différent condition àiiises. The correct solution ô f 
thèse questions can only be determiried from a fulL review of ail the 
teslîiimoiiy. . Aftér the mdst careful' considération the : court can give, 
having'seedia'ndheard -theJwitnesses teétify, most of whom are intelj- 
ligenti atid ail doubtless conscientious in their ;several statements, the 
findiflg^Of' the court is that,- from the very large prépondérance of the 
testifrloîîffï thë'barge did not ground, as contended for by her, a feW 
minutes after' the parting "of the hawser, but, on the contrary, the 
haw«éri parted When shè was some distance from the location in which 
she' grounded, and that subsequently, and at least an hour after the 
hawseif: parted; the bafgedrifted'àhd grounded mpon, Royal Shoal, 
which was-' due in part éither from tiiè iailure promptly to anchor 
the barge, or the draggingof the port ! anchot, 'which was the only 
one Cast out. The stôrm at the time was terrifie; the night Very 
dark; ttfld the navigators of the three remaining barges âll testifietl 
to the fa'ilure of the Kugler to anchor, and of drifting for at least 
an houri' and the' Kugler ddes not claim to hâve put out but one an- 
chor, and that the Hghter bf the twio she had on board; her navi- 
gator's stàtement being that it was only' necessary to put out one, as 
he found he was in shoal water. The testimony, however, in this re- 
gard' strongly: prepon dératés against bis stàtement, and there is also 
some évidence to show that the Kuglér's master, by reason of the storm, 
was disabled from seasickness, which may possibly account for bis 
dilatory and" inefificient action in caring for his barge after the part- 
ing oi the hawser. Be' that as it^ may,- it sufficientlj^ aippears to the 
court that he' did not promptly exercise the degfee of carethat he 
shouMhavé'done,having regard to thé riecessity for safe anchorage 
of histarggj and'the nëglect'Of which in part caused the loss. 

Third.' HaVing-reiacheà the conclusion that the damage to the Kug- 
ler and her cargo arose^ from the joint and concùrring négligence of 
the tug and the Kugler, it fôllowsithàt the damages àrisirig from the 
occurrence sh'duld be divîded betwèén 'them, and a decree determinirig 
the question of- fault and dividinig: tlie damages may be entered. 
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SHULTHIS T. McDOTÎGAL et al.t 

BEE.RYHIIiIi V. SHULTHIS et al. 

(Circuit Court of Appéals; Eighth Circuit. June 3, 1909.) 

Nos. 2,901 and 2,905. 

1. IKDIANS (§ 18*)— Lands— Dbath Befobe Allotment— Descent Undeb Stat- 
' 'UTE-— "Descend." 

Section 7 of the supplemental agreement with the Flve Civillzed Tribes 
of Indians (Act June 30, 1902, c. 1323, 32 Stat. 501), promulgated August 
8, 1902, provides that "aU children : bom to those cltizens who are en- 
tltled to , enroUment under prevlous acts, subséquent to July 1, 1900, and 
up to and including May 25, 1901, and liying upon the latter date, shall 
be placed on the rolls made by said commission." Also, "if any such 
child bas died slnce May 25, 1001, or may hereafter die before receiving 
his allotment of lands, and flistributive share o£ tlie funds of the tribe, 
the lands and moneys to whlch he would be entitled If living shall de- 
scend to his heirs as herein provided to be allotted and distributed to 
them." Eeld, that the word "descend," which was technically inapplica- 
ble to the situation described, since the décèdent would never be selsed 
of the property, was used to i^idicate the character of the title or estate 
which passed to the heirs, It hôt being intended that they should take the 
property as an additional bounty from the tribe but by virtue of their 
Jieirship, their title being onè of Inheritance rathér than of purchase, the 
situation being ruade the, same by such provision as though the title had 
becoine vested in thé décèdent before his death. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 49; Dec. Dig. S 

For other définitions, see Words and Phrases, vol. 3, pp. 2012-2014.] 

3. Indians (§ 18t)— Lands^Çeath Befoee Allotment— Descent— "New Ac- 
quisition"— "Fbom His Fatheb." 

The heirs who take under such provision and their estate are determin- 
ed by Mansf. Dig. Ark. c. 49, which provides that, on the death of a per- 
son Intestate, unmarried, and leaving no ; children, the estate, if it came 
from the father, shall go to the father, and if from the mother shall go 
to the mother, "but if the estate be a new acquisition it shall ascend to 
the father for his lifetlme and then descend in remainder to the collatéral 
kindred of the intestate." A child wliose father was a member of the 
Creek Tribe, but whose mother was not, was born May 6, 1901, and died 
in November of ibe same year. He thus became entitled to enroUment 
in the tribe, but had not received his allotment at the time of his death. 
Held that, technically, the Arkansas statute did not apply to the situation, 
since the land to which the décèdent was entitled and which was the 
common property of the tribe did not, strictly speaklng, corne to him by 
grant, inheritance, or purchase, but by a division of lands held in efCect 
by a tenancy in common, to an Interest in which he was born as a mem- 
ber of the tribe entitled to enroUment therein ; but that, applying the stat- 
ute by analogy, such land was not a "new acquisition," but came to him 
by the blbod of his tribal parent, or, within the meaning of the statute, 
"from his father," ànd that therefore, on his death and the subséquent 
allotment his father tooli the f uU title, and not merely a lif e estate. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 49; Dec. Dig. l 
.18.* 

Fbr other définitions, sée WordS ànd Phrases, vol. 5, p. 4783.] 

3. Indians (§ 15*)~IiANDs— Power to Convey. 

Such land having been in substance, although not technically inherited 
by the father from his son, the father had fuU power to sell and convey 

•For otUer cases see same topic & § nvmber in Dec. & Am. Digs. 1S07 to date, Si Eep'r Indexes 
tMotion for rehearmg pendlng. 

170 F.— 84 
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the same after its allotment to hlm under Act April 26, 1906, c. 187G, § 
22, 34 Stat. 145, which prorlfles! tli'»t""the adult heirs of any deceased 
Indlaii of either of the Flve Ciyilized Trlbes whose sélection bas beeii 
•made, or to whoiii adefed or patent has' been îssuéd for his or her share 
of the,lajid of the.trlbe ♦ • * may sell and convey thp lands inlierlted 
from feueh deCedent." ' 

[Ed. Note.— For other casés, see Iildians, Dec. Dig. | 15.*] 

4. IwbiÀNs ('I 16*)— OïL ïND Gas Lbabbs— NEeBssiTï of RiegobiiINo. 

Under Mansf. Dig. Ark. c. 27, extended to Indîan Territory by Act 
Feb. ]Ô, 100;î, c. 707, 32 Stat. 841, and wliich provides tliat."no deed, bond 
or instrument in writin^ for the conve>-anee of any real estate or by which 
the tWle therpto may be affeoted In law* or eqnlty shall be good or valid 
agalnst' a Bubspquent purchaser * * •* uuless sneh deed, bond or in- 
strnnipnt, duly executed and 'aelcnowledged or approved * * * shall be 
filed for ' record * ♦ * ," a so-callM departmental lease executed by 
an Indian, giving the lessce the right for l." years to explore for and ex- 
tract oïl and gas, is an In^itrunient wliich mufet be recorded In order to 
be valid against a subiiequent putchÈSèi* -ôf tlie land wîthout notice, al- 
though such leasp was required by 'fetatute to be approved by the Secre- 
tary of the Interior and had not beéri so approved at the tlme of the sale 
of the land by the lessor. 

[Ed. Note. — For other cases, see Indians, Dec. Dig, g 16.*] 

5. Indians (§ t6*)— On Lease— VALiDiir as Against Subséquent Pubchases. 

The flling of a copy of an oil and gas léase executed by au Indian in 
Indian Territory. at the Indian agency, reqnircd by the ruleS of'the In- 
terior Department, is merely for administrative purpos^s, and does not 
charge a subséquent purchaser of the land with constroetive notice of 
such lease, especially where Congress had previously providetl for the re- 
cording bf'Bùch Iristrulhents and desîgnà'ted the placés «f record. 

[Edi Nétë.---iPbr other èâses, see Indiafas,; Dec. Dig^i.i^^^^^^ ' 

6. Vendob awd*Ptj»ciiaseb (|: 229*) — Bona; Fibe Puecûasèb — Notice of In- 

Purchasérs of a tractibf land from an Indian Inquired of hlm If he had 
'ever sigfaed aiiy papers 'against the ilâ!iid,'to wlii«h' herepUed that hè had 
signed an oia lease, bat he tliought It^was no gSod' bécause the parties 
' came bacleJand waiited film to siga new;papers,^i»tiî<*hîhe refused to do. 
He was'théh asked -^hothC' tiartleB werfei Wit stated that he did not 
know. 'Fhe''pilrchasêr^ thëhniiide'a' SmàU payméût'ibtit refused to close 
the deal ufltli tiiéy had''brîic[iired an'sibstréct bf tftle-'w^ showed the 
land clear:JyeZ*;,tha^'ffeèyiiad'doûè ail that virç^s reqttlred of them, and 
were fibt th^rgeablé 'with'BtiJîçié ()t a prlor unrëcbrded oil àtid' gas lease. 

[Ed. jjîbte.^— For otlier Gà'sps,, ; sëô ^^enàbr and Piarchaser, Dec. Dig. § 

; 229.*] ; ;: ;,;- ■ - ., ^ '■■ :;' ■■,:;' : . ;,;■ ■",;■■ , ;■', ■'■:, ^ ■;'': \ " 

7. Venijob ANb' îhjRcriASËK (^'^9*)'--BoiîA''ï''ihEPuBcHASÈÉ — Notice of In- 

■' CUMBEAN<;i.i' ■■';.' ",„''■'''..'',"' ," ■'",/''',' 

Where à purchaser fil land; having no iioticè.oï any incumbrance there- 

on, yet prbcurèd a^ abijtrpicter to xiiake in^ijiry at'a place where oil loases 

were flled,/f)À't. Were lie was not bound to iiitixiire, and, was tolû that 

there waçsnofhlug on fÙè sliteçtihg thé làiid, he is riot ehargeable with uo- 

■' 'tîce of ail bil'leàse vi'Illefa ifàs iri+'aët théréon fllëi ■ ■ -. 

[Ed.. Note.^-For other, caseSj,,^eei,.Yeiido,r, aud jÇprchaser, Dec. Dig. § 

229.*] '■'■ , . , .- .■ I'- ■• .■ nj - ■_> , . , ,.'..,.,. ,....'. ' 

', ,':]^ppeal î'rôrri tlie'Cîpiîmt ,Çp|iirt;of-.t|lë^ Stàtës, for the Ëastern 

District- of Oklahoma. --.--. ''"'.'-.-.Si '......- .. ., ' ,,. 

■ Por'opiriioti bèlôvv, sé'é léSFèd., 331. • '' 

•For other oases see same topio & § numbeb In Dec. & Am Digs. 1907 to afite,,& Raç'r ladexea 
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G. L. Thomas and,.Bdgari|A. DeMieules, for Shvrithis. 
■ George S.- Ramsey .{P. C^West and N. A^ Gibson, on the brief), for 
MeDougal and oth.çrs. ,[ ; :,:' 

:S. V: O'Hare i(,F. h. MeCain, on the brief), for intervgner, Berry- 

BeforeHOOK, Circuit Judge, and'RiNER ahd AMIDON, Dis- 
trict Judg^es. ' '■■ ■' ''' ''^ -'"!'■ 

AMIDON, District J^udgè. Tiiis is a suit in eqûity brought by the 
âpjiell^nt'to.detefrniné coftflicting rights to aparcél oî i-eaï property 
sitiiatèq. irt'Ôklahonia.. Whîle the câiise was pending, George Frank- 
lin Bérry'hill was permitted to file' a pétition in intervention therein 
attd riiiâke'commbn causé with .the complaitiaiit. TJié'decree belbw dis- 
misied thé biil' lïpôp the rnerits. The casé can best be presented by 
ùnfoîding the facfe and tlie law t'ogéther. 

Aridrew, j. BerryhilL Was the son of George Franklin Berryhill, a 
niêmb'éi' ôî the , Qreek ' Nation of the mîxed blood, and Clémentine 
Blerryhi'll, hi^ wifé', a honcîtizen of thât tribe. Me was born on the 
6thd^y.'6'f May, 1901, ahd died in the month of November of that 
year, lèàViyg no brothers pi^.sisters surviving hini, At no time dur- 
ing his"lifé. was' hé entitlèd to enrdllment as a member of the tribe, 
or toari ^lotrnetit ofits property. After his death, by the supplç- 
mentàil àgreemçnt eiitëred. ijltb 'betweçri the Cdnrmission to the Five 
Civilizéd Tribeé and cdmmiséioners of the Çreék Nation (Act June 
30;ïff0^, c/l33,à, 33 Stat: SOI), proclaimed by the Président August 
8', 1903, it was pfovidèd in section Y,' as follows: 

"Ali ' cb,iïdren born to thosè citizens who,are entltlefl to enroUment under 
préVlius iacts, sulfeëqùent fo July 1, IfWO, ' aïiÔ up to and Includlng May 25, 
1901, âiia ilvlng upon 'therlatter date, ' shiall be plaoed on theroUs made by 
said çpii?HijiB?ion-". . » ■! ';, ;i .: ;, , i-' • \r./, . 

, A'?'^*'^^ J- ^^^Tyl^'j! met precisely 'the .conditions of this âgreenient. 
He diëd,.howevér, bèfdte thé àgreemçftt'was éiitèréd into as already 
stated. Biit thé agreèment fùrthprmàdé'ex^press 'provision for such a 
coritin^ynçy in èëctioii 7, as folïdws : ^ .-'' ? 

"And if anj;, such child bas diéd since May 25. 1901, or may heréafter 
die befpçe rweivftè' iiis aïlotniënt of 'laiids, and dis&ibutiye share of the fùnds 
oî thëtWbé, 'tfie'landaand moneys'toiiwlltoh' h'é would be entltled, If Uvlng, 
sball dfefecead.to blsheirs, laS Ijereln provlded, and,b$ allotted ^Ii4;<iistributed 

Thé phî-a§ej ''â? hefein provided,", refei"s' to chapter 49 of Maris- 
lield's pi^éët of tiie Statutes, bf "Afl^âiiéâs, 'Miiçh deals with the sub- 
ject pf 'hëirshi|p ànd.desipen^., '"■''' .'" . , ', 

Thé Word' "desceh^"!lsr,' of fcftirse, inapplicable to the actûal con- 
tingehcy p'roVidéd for by thç stàtùté, oecause that'côhtingency conterrl- 
plates, the death .ofth!é''é|iîld'bëfote hè had actuàïly.becdmë' séised of 
'ariy iWrést ■ iii'^tiie :lând;. ' 'Thç \ybîfd "descend" is a Word of art, ànd 
indicates the tràhsfëfëhce bf prdperty by inhèritance. If any sig;- 
nifiçàncé îâ tb bié;giveh to it'as ùsed iti this section; *itmust bë held that 
'thé ià/^iitpOÏ'|hé' parties, fo 'the|àg'reerr|ent wagitliatthè land shotild pass 
jto tHç;iS{înje;('^P(8rfipiiis/,and,.in:;^^^ as it WQiild hâve 
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passed if the çhU'â had died seised 6f itl Ariy other construction sîmply 
oblitérâtes' this Word, and makes thè land'pass to thé pjjrties who are 
heirs directly by allotment from tiie tribe. Thestatutè îtself ïiot only 
déclares thatit shall "descend," 'but also declar-es tttàt -it -shall bé "âl- 
lotted and distributed," to the heirs. It is manifest, therefore, that' 
beth ideas were in; the ttxinds of the parties tO the agçcenjçnt. 

This construction receives further support by the gênerai scheme 
which the fédéral government and the Creek Nation formed foi- the 
disposition of the. tribal: lîroperty. ;The first regnis^ite for.the parti- 
tipn, pi, the trihal e^tatç in severailty^,.amQng its.ijriépijjfers' wa^ tpas- 
certam à(nd,,leg^fly,'^§^^^lish who . ^ëf^l members 6Î the.tt-jhe^,^. By; reà- 
son.'çjf, t}i^: ;ip3Lny...mi^xfh^^Tfis^g^ niemljèr^" oï'lhe't|-.i'bè. and 

meinberp ,of 'the.,:yvliite anci 'f^egro .îr^ces^ ^n^,,by ^^eaion ,of ,|^e ï^raudu- 
lent .çi^iips Ito, /memt>e]î-^,hip., î^^^ 

sons who were in fact entitTed 'i;q\s,uc|i,meiijhç'i;ship prqy|fd a'muç^h 
niiorfi.flifficult,task,than yv^s at firs;t,antippated.'; :*the. Cpm'mission , was 
emppwêçe4 ^V^^ dii;:e,cte!d'j to pr.épare :^pch,ft,TpllVi,^'this.^\vpp|]f:, rip.tjOAl^ 
re(}uired rquch iny^stiga^iof^ Dji^iff. partr.bùV,,ifesu]^te4Jiri,,volunijiao 
litigatipn.,,,ip,stead of beinig ^'a wp'rlc or inpiiths, it,pifo'véd;,tOjb|e.!3,'.,^orlc 
of:yea,ç^., !'jp .the mÇjantime, l^pweyCT,,ytl}p, mémberslnp ^ 
W9g,, ,c(^^'tantly undergoîftg ' change'. tjy'.iirfj^i^^çL, (j(çEit3l^..^.rîn";prder ,to 
pro.vide 'f(9f ail men^bers' of ,the tr^bç, ,-\|yhf) 'w'pî«, born.'s'i^V^eqiieiit to 
the;jbe^nijing, of th^j ,pprQj}'fnent, thç,fd^tj^j.b-f, Wright tP enrollrnënt was 
twiçe |S^t for,ward, tne, .stâti(i;te ,last .quptéd.Jîxingithe lat;pstpd^t,e.,. By 
reàspn oj^ t|iç'se.<factSj Vihep the :rpll,,w^§,|ç6qi^te<î/it CQnt^ine:4 more 
names than there were jxienjbers :iri.,|^f^rjg.;. ^bç; rpll, hpwçsver, . f ur- 
nj^hed ,ttiç^„ba,s.js,,,|o,^',,,^h,e. ,,diyJsion^,o.i,|;lie. tribal'^ ^^t^tP- ;ËYÇj'!}!.,RÇppn 
whoss..: n^j^tg . wais tentéried I Pl/ihe i rolï w9.Si ! çnititled; ; to 
tion ioi ithé itribal land andif udSids ; : but by reason of ithe ■ f act tha>ti bef ore 
actual distribution could be made, and even while the'ènrolilment was 
in pj-jpgxggs^jfpn^e; pi^rspn,^,, )!^b9B,e ,^n^me,s w,e,re pn;.thp,;^ol} wpijdd die, 
the j^tatuj:e .igadç . .pr.oyisipn,', f ^^^^.^ |tl^^^(fi^pÇ|^^ti,p4;Af r tblç ' sh^Te 0,?. : fripai 
property , -iWinch yWmlfi :^gpVt|0, , i^pp , ,î ,1^ , ^iyang.' ! §Jf PÎ», ; a, ^ piroy ision . was 
necessary. Otnerwise thère would li^'yè b^en a,^çpiçypn.6f tllS trifial 
property jjndistpbutpd. Jt y/,^s neyer, th,e inteni,.lîpw,everj eitij'er! o^ the 
triM or, qi' il;],p'ié(iex?Lli.gç^Y^^^ 

man who ihad i died 'tetiore tke f EicCual making :o f tha lallotnaent additiionsaJ 
land3^ar*'>af"boûn*y. '^ 1*hèse' kinstnen got all-theiriiright' tbiadditionai 
lands under and through the enrolled member who had died. -Wrièth- 
er the ^ncçstof,. wf;?; açtualjy-. seised,. p,f t^i^, prpp^§ji-|;y^ pr npt jn his :l|if e- 
time,. waç[ ifrinià^éna,]f.j : ^ ït,! w^s. 'jtbf ' intçfjt '.çî.f, , the ., st^tiit|e , t'iiat ' tJ^e . jîrpg- 
erty should pass by thè' sàtrië rîghf and m,^tlie;^saTOe pianner^th^^^^ 



wpijld haye^i^ssed.if:,the,p^r^on^en^p]l^^'h£^'$ijjr^^^^ 

allptriîent! .T.liç,.tpbe.!wa^. |t^p!^ jtfestbwjjp^^^Vchj l^t^d as a bountyj,'b^tt 

-as^^imply.^pyicÙ^^ïpr^ i:jgl^OiM^i^W^,,j. !;h-ii ^ir^.r^'H 
.Congress iitSielf ,.has ••epnsti:;iied ithis çtatute., ,.Sect>pn„5, o.f trie act 

f^ci ÂpS M^J?^0B:jç/i8'?^,ië;;S^ ^^)_pro#e^-.^ ;' ;;" :'"-,,{c:: 

"Tfifit iall. ipaiif nts! or; -déç^, toi AJlott^ps . }ji .«njî o.t tl'ft Fiye: C^TUlze<( . jf rlbes 
be be^eBftçrpipwipd, shjill, lss^,e.,In tJie,^^^ anil. if a»y 

sucb àlidttee shall dle'befdi'é sueh' patent df deed 'bëebûieS effective, the 
tràe to thè ian^ds iàeséi-ibed thfetoô' 'éHall liiùrë ' to ànd Vést ' liii bis Kèlrs 7' and 



to be 
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In case any allottee shall die after the restrictions liave been removed, 4is 
l)roperty shall descend to his heirs or his lawful asslgns, as if the patent or 
deed had issued to the allottee during his life; and ail patents heretofore 
issued where the allottee died bef ore the saine bécame effective, shall be given 
llke effect." 

Hère is an express déclaration by . Congress that the land shall de- 
scend to heirs thé ^ame as it would haye descended if the patent or 
deed had issued, to the allottee during, his life, and it is declared that 
allotments for allottees who hâve died shall also thus descend. This 
interprétation by Congress of its.own act leaves no room for doubt 
as to its intent. 

We mUst> theref ore, , look to chapter 49 of the Arkansas statute 
both to ascertain who the:heirs are, and what e?tate they shall take in.; 
the propèrty. That .stattite does not treatof the subject of heirship in- 
dependently, but combines that subject \yith the estate to pass by in- 
heritance. SubSeetion ,2 of section 2522 provides as to the gênerai 
estate, bOth personal and real,:of a person dying intestate, and having 
no children, that it shall go to the father. This ^section, however, is to , 
be fead in connection with section -2531, which deals with the subject 
of the dévolution of propèrty when there is no heir of the blood to 
whom it can descend. Under this statute, if the deceased person came 
by the estate from his father, it is to go'to the father, and, if he came 
by it from his mother, it goes to, the mother. The statute then pro- 
ceeds: , .^ . , 

"But if the estate bea new acquisition, It shall ascend to the father for 
his lifetime, and then descend In remainder to the .collatéral kindred of the 
intestate in the manner provided in this act." 

This statute makes provision for ail possible acquisitions of real 
propèrty for the civilized white comïnuflity whôse estâtes it waS' in- 
tended to govem. Among the people df Arkansas there was no way 
of acqiiiring land exceptby grant, gift, or inhéritance. This wastrue 
even of lands'acquired' from the fédéral gôvernment under the public" 
land lâws. The patentée <ïf such land«"was always required to pur-' 
chase the samé 'eithter 'by residehce and improvement, or the pay- 
ment of a purchasfe price^ or by thèse éléments combined. It needs 
but a moment's thoughtto seethat, wberi this statute was applied to 
the lands ofîthe Creek' Nation, it-i#âs applied to a siibject-matter en- 
tirely différent from that which was in the mind of the Législature 
of Arkansas. The lands of thât tribe fit into neither of the classes 
mentiorléd in' the 'Statute. ' They did not corne to a member of the 
tribe by inheritàtlëe» ifom any ancestorj nor coUld they be spoken of 
with propriety as 'a purchase. In applying the statute in this case, 
therefore, we ^hallhàve to proceed by analogy only. The tribal lands 
belongéd to the' tribe. The légal title stOod in the tribe as a poHtical 
wciety; but those landsi'were not h<êld ^by- thé tribe as the public 
ands of thè United States are held by the nation. They constiibated 
the home or seat ôf the tribe. Eyefy^member, by virtue of his rrtem- 
bership in the tribC; wasetïtitled todwell upon attd share in the tribal 
propèrty. It was grânted to the tribe' by the fédéral gôvernment not 
only as the home of the tribe, but as 'a home for^ each of thé «lem- 
bérs. From' the tiriie they took up tHeir résidence weSt of the Missis- 



sipg)i,i>the!'CDn8tit'utionis<irf>;theii?ivei Nations prowded, that their land- 
shiôdId"fëm^in'*'c«>rnrtW pi^ojierty- ''but theimproVéwients made there- 
oÏÏ^:' an(|,îft ;the '^9^fcè,s^i|^ .-çî ' :thè;' atiiz'çfe "'6i, t^iie^iiâtibn',"are the ex-' ■ 
clusive àrid i'ndefeasible propérty Ôf '{lie alizens respectivel^ who fpàde, 
or may rightfuUy be in possession of them." The term "improve- 
mëHtil''fî as" Itere ésëdj ' meàtat ' riôt ''inly ^etfeikentsi ' but ■ occupancy . 
Cîier'<*éëiN&tidn iv.''JFôuïrièycàkè,'l'55"U. 8; l't6.;' g-l^O, 15 -Supj Gt. 
5By'0''W^â? 1201 ' Thèse '''ïmprcïveftldflts" passed f rotri i ather to' son, 
and: Werèfhëslibjètt'of'Sétléj'With thé siftglerèstriGtiott'that fhey should 
nbt'bë Md to the'Uiiiïéd' SfâtëS/ indîvi'dùal States/ oî<- to^ îndividudl 
citizens thereof. Under such régulations the members iof! the Creek- 
Nàïib'rii^hàS-béeri m iJos^Ssîoin ef'hewies brt' their tribal >tàhds if or more 
thân'%a[l^^ 'ë'cetitmf. Thé-tiordiiôtt of ^ 'théiï' 'lands which wef e not oc-^ ' 
cùf|ièld''îft*-¥èvèt-âlty,-âs Wèlî'ïig the 'tribal ïunds, wé*e'ftreatfe'd-as be*- 
lotigîâ^ td'the^ niiémbefspattfd''alT' inéômè d'erived'therêlfbm was di&- 
trrMté»! ârfibég thenl-^érfeapîta. White the légal) titJ«:tô the tribal 
prttpei*i:y*fcëloflgëd td'thëtfîbë- aë 'a pblitic'âl'sddétyj.ithe' bénéficiai use 
df ' the'Sàfftië' had^'âf âll 'tîtties bèléngediHo thé %ëmlfei'S' ih 'severaltyv 
It'Wifetfrs'uëh à cottàitibtf'fïf ïifè'-'atid"property âs'ithis'that the plan' 
of ' allbtitte'nl ■ hère ■ iiivôlVed *as ■ ïo bfe ' applied. '■ Its eontr blling prin^ 
ciplë is''à;çlëar rècbginitl^Hhâti éâfeh thenribef bf the -tribe!, by virttie 
of 'Kis ^fifiértibéfëhij); ■wàs'*htitlfed tb àri' ec^uâl shai*e'^fhV' ail the tribal 
propèftyj* Tb' Carr5"oiit thë-'^gehème, thte lâw first pi-ôCeedS'on thfe one 
hand to ascertain the membership of the tribe, and on the other the 
actualjbr'èse-ht value of 'îtsi-property, and then directs that thé tribal 
ptôpierty bë di■v^idéd pè'r^'tàplila'''^ that' Càch merhbîér sHall receive an 
equal share thereof, according to' its 'trùé val'ûei ' Thë right tb such 
ashaire is.inbt; createdkbiy -th.e fstatuïesubut is simply i reciçgnized and 
eniopeeë by-themv Tht'seyièralfiagreemïints and acts of ;Gongress are 
not/concemed'jwith the legàl t itle-; ibufc, gp; Iback to the.ractwai' bénéficiai 
rights of prbï)erty). asrfchèyi had i Eilw.ap- existe^i in- Indietn Territory. 
Théyif-eqùireJaMotmentSitO/'be teade Veoi^s to saye.rtbie^içh'memberhis 
improvernents, ■indudiiig hisz/right ofi occupancy. .Whilethe ttîibe in 
carrying'totiti th« ptioject jgrants the ■ \egA\ title rtor' the iproperty, ; it does 
not oorâer idhei right tOjthatiDfopei-ty. The act by whiieh the distribu- 
tiori isinaadefj-s/spoken oifftot aS-a graftt.butas.a-îiiaUotrn^fnt,, We are 
not departi-ngi fïom the MëH-eisitablisheri docitrine of .the -Supireme Court 
thatnthè landsïof.thfese; Indians; bçlong ,to /them; ast-a ipolitical society 
and not ttt Ae iadividuailf i inifimbersi nGhetokeie Trust l'Funds, 117' U,.. 
SiiSSS; mMfS:&np. Ct.n&,29h.'Mé.B8Ql-, Delaw^e Ifidjan? v. , Chejfr, 
ôkeeiIhdiai-isvîlSaiU; iS.:!»^* 84r:Sup-..,Ot.734:3, i»fho-Mi-M&-^ So long; 
as. ithe,iribaVl»lfttjonsj;ContJfiiaifed^j;a,'fnember had po-right to have;a 
shaFë of!lrhë)(tïibal/!propeirtîy,rsetr,off ta hirn,îas/,bisi'psivate,^^:^^^^ 
éstàtëj foc tifee'«Omstiîtttio>i*fipoliGjr of ftlîie;;trjfee wag jp,\yttership in^çom'- 
mOftv't Brtt wfeen^lïas heftîe,vthebtPlieicapi^,-to. di$bftnd thetribe, its.pwn- 
irBtoipjasr» pQHtttal,:8fi)9i!aty-.0(»ui<t ^/i>,lpi^gr; çç^tinpiej.and the diviçion 
of-'ibs prPJertyjjVtfas/fiarriîtopeiineaTi^l akiWito .thet.pairtitiqn, Qfj.prop!- 
ërtjyranKvigit^nftWSjiflt wmmon.thafflj tftiMjgrapt!p,i a»i;ç?tait§ bK.aiSQV-^ 
ereignsfwnw.o^ilin'd^r'iïuwia/ischeim.e iticamotj.be,,^^ the prop-- 

erèyfiWhiCh ^as^ftd» tçinîirkjflU^Ittee.is b, imewriijghtfPîiacquisition created. 
by thë"^ allOtftiento'wTlift'jlighit tO jtji&iprçfpejfty^îtedatesnlihj^ .allotrnént,. 
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and is simply given effect to by that act. Viewing the tribal property 
and its division in tliis light, Andrew J. Berryhill acquired his right 
to the land in question by his membership in the tribe. It was his 
birthright. It came to him by the blood of his tribal parent, and not 
by purchase. In applying the Arkansas statute, we shall accomplish 
the purpose of Congress and the Creek Nation best by treating the 
lands not as a new acquisition by him, but as an inheritance from his 
parents as members of the tribe. His f ather was the only parent 
through whom he derived his right, and to the father the land should 
pass. If the mother had been a nieinber of the tribe, then the land 
should properly pass to the parents equally. From this premise" it 
necessarily follows that George Franklin Berryhill succeeded to the 
entire estate of the property iii question. 

We next pass to the rights of the parties to this controversy undef 
the conveyances from George Franklin Berryhill. On June 5, 1906, 
he and his wif e executed a warranty dped of the property to Edmund 
and Perry McKay in considération of the sum of $2,000. It is now 
contended that this deed was void because at the time of its exécu- 
tion the grantor was without légal capacity to make such a convey- 
ance. It is conceded that George Franklin Berryhill had only such 
power to dispose of the lands in question as was granted to him by 
act of Congress. Both parties base their right upon section 23 of the 
act approved April 36, 190C, which reads as follows: 

"That the adult heirs of any deceased Indlan of elther of the Flve Clvilized 
ïrlbes whose seleetloii has been made, or to whom a deed or patent has been 
issued for his or her sharè of the land of thç tribe, * * » may sell and 
convey the lands inherited from such décèdent." 

George Franklin Berryhill and appellant Shulthis make the same 
argument upon this statute that they did upon section 7, abOve quoted. 
It is urged that the land in question is not "inhérited" land. For rea- 
-sons already explained, that contention, while technically right, is 
substantially wrong. The scheme of the statute cl early indicatès that 
the land was to be regarded the same as if it had been inhérited. No 
Sound reason can be adduced for treating thèse lands otherwise than 
they would hâve been treated if Andrew J. Berryhill had survived 
long enough to receive the allotment. This iiiterpj-etation is further 
supported by the provision of the several acts dealing with thèse allot- 
ments. Every member of the tribe was allotted a share in the tribal 
lands. Such allotment is repeatedly spoken of in the act as his "home- 
stead." It was intended to be such, and to serve as a sure basis for 
his own support and the support of his family, either actual or pro- 
spective. To protect this homestead, it was made inaliénable for the 
term of five years. The reasons for making it inaliénable did not ap- 
ply to lands obtained by inheritance, and for that reason the statute 
last quoted was passed graliting power to convey the same. The 
lands 'hère in question fall uridèr the same policy as lands obtained by 
inheritance, and the statute should be held to apply thereto. Berry- 
hill, therefore, had power to make the deed tô thé McKay.s. 

The rerhaining question relates to the priorîty of the conflicting 
■claitts of appellant, Shulthis, and the appellées Avho hâve succeeded 
to the rights bf the McKays. March 24, 1906, Georg-ë Franklin Ber- 
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•ryhjllj-.tjnjcfei-.the'powfer granted.-by-; section' 17 of, the-act of Congress 
apprbyiçfi I Jwne; 30, 190^-, A i323,/,33; Stat..504, and the rules of the 
I/an,d; Pepartinent m^de-pursxiant the,re):Q,i eiçecuted to appellant, Shul- 
this,;,whait;is knowJir;as;;a "departmental;lease," granting to him the 
rig-ht to.explore for and, extract qil, and gas. from the land in question 
for tbeperiod of 15 years.; Thislease, ;at the time it was executed, 
required forits completion tthe approvaLof. the Secretary of the In- 
terior. -Rursuatit to- rules 'Qn |lje subject^ it was executed in quadrupli- 
;iGate,;onç.part tobe sent to the Secretary of the Interior, another to be 
jfiled iiîjthe office, of the|Indiaij.'ageB,t at Union Agency, Muskogee, and 
the other twq 'parts tQ be ret^jned by the lessor and lessee. One^month 
later,; tp wit,r>Apritr'^6, 19Q6;,' the act was, passed which empowered 
Berryhill to sell and convey the land absplptely without the approval 
of the Secretary ,Qf, the; Interior (section'; 23,, c. 18 < 6, 34 Stat. 145). 
June ,5th,-fonowmg, B'ei'ryhill; and his wife, in considération of the 
isum of $2,0Û0j;^executed ;and„delivered tbe warranty deed to the Mc- 
Kays.' ;The lease to. Shulthi$ was approved by the Secretary of the 
Interior about a year later, namely, Âpril 21, 1907. It will be seen 
that, the .deed;, was given ateut a. monthiaftea- -thei-lease.. Was it sub- 
ject to : thei leiasei?. Thé lease, was ,notrecorded, and to answer this 
question wë must,first inquire whethsr it;,was subject to the registra- 
tion ]aw tljen.in force in Indian Territofy; for ii it was not subject 
to that law, its priority in tifne ;W0Uld; give it priority of right over 
fthç deed.,; By:Aqt,Feb. 19,, ,1903, c. 7,07,, 32 Stat. 841, CongresSi ex- 
tended; the : regiatration law of Arkansas,'being chapter:27 of Mans- 
'fiéld''s Digëst, td'tHè Indian 'Tefritô j'y, and dïvided the territory into 
registration districts. It irripoéed upon thé 'clerk or deputy clerk of 
court ofthose;distncts' the dlity to record,- in books provided for that 
purpose, "ail .deeds; mortgag'es, deéds df trust, bonds, leases, cove- 
nants, defeasancësj'bills of sale, and other 'instruments of writing of. 
or cdncernSngrlaindë, tenements, goods or , chattels." Section 671 of 
Mansfield's: Di^cst alsô provides as follows : 

"No dèed, Mnd or instrument in writing, for the conveyance of nny real 
estate, OF by'whioTi the title thweto mayibe affeeted in law or equlty, shall 
be,goo<l or va]l(i^against a subspquçiit purchaser of sald real estate for a 
yâliiable considération, without âctiia], notice thereof, * * * unless such 
deed, bond Or Intstfiiinent, duly exetutëd and acknowledged, or approved, as 
Is'cir niav l'e reqliirëd by 'îaw, shWl bè'flled ïor record in the office ot the clei-k 
andex-offloio recorden of the countF "syliére svieh real estate may be situated." 

, Did the lease çpnie withip fthe class, of instruments specified in thèse 
statutes? Was it:an instrument te whic^ijthe title of real estate "may 
bp affeeted in law or equity"? We thinic it was. While it required 
the lapproval .pf ,tb,e Secretary, of, the Interior before it became in ail 
rèsipects binding,, that apprpval ,was, intended solely to protect the 
Jndian against |improvjd€;nce. When the lease was executed and de- 
_lj|vp,red, it created ;, an inchoa,te jnte^-est in, the land which by the ap- 
prpyajl of the Sepretary became, !aj)soIute, without any further act of 
the parties. Eyen after the approval, there would hâve been nothing 
to record but the l^se. By the doctrine of relation, the leasehold 
estate upon the approval of the lease, had its beginning at the date of 
the exécution and delivery df the instrument. Either the lease créât- 
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ed an équitable interest in the property in favor of tHe lassée at the 
time it was executed and delivered, or the lessee had no interest what- 
ever in the property until the lease was approved. But if we should 
accept the latter alternative, the lease would be subséquent to the deed 
and iri ail respects subordinate to it, regardless of the régi strationlaw. 
A question almost identical with the one we are considering was be- 
fore the Suprême Court in the case of Lomax v. Pickering, 173 U. 
S. 26, 19 Sup. Ct. 416, 43 L- Ed. 601. ,That involved a deed by an 
Indian, which by act of Gongress, as well as the patent conveying the 
land to the Indian, was subject to the follOwing restriction: 

"But never to be leased or eonveyed by hlm, them, hls or their heîrs, to any 
person whatever, without the permission of the Président of the United 
States." 

The land was situated in Illinois.' The registration law of that state 
was by no means as comprehensive as the statutes above quotedp yet 
the Suprême Court of Illinois held that the deed uponits exécution 
and delivery, and before it was approved by the Président, was an in- 
strument so afïecting the title to real property as to require its regis- 
tration. Speaking of this rulîng, the fédéral Suprême Court used the 
f oUowing language : 

"Even if thls be not a construction of. the state statute bindlng upon us, 
and décisive of the case, we regard it as a correct exposition of the law." ;, 

This décision, in our judgment, coiitrols the question we are now 
considering, and ûnder it the lease was subject to the registration law 
in force in the térritory, and should hâve been recorded in order to 
protect the interest which it granted as against a good-faith purchaser. 
This is not a case in whith the title to land is in the government and 
a proceeding is pending before the Land Department for its acquisi- 
tion under the public land laws. The title to thé land hère was in Ber- 
ryhill, and the object of the supervisory approval of the Secretary 
of the Interior was simply to protect the Indian against the improvi- 
dent disposition of his property. Pickering v. Lomax, 145 U. S. 310, 
316, 13 Sup. Ct. 860, 36 L. Ed. 716. We can attach no weight to the 
suggestion of counsel that Shulthis could not record his lease, be- 
cause under the rules of the department one copy was to be delivered 
to, and retained by, him. The lease under such circumstances occupieà 
precisely the same position as a deed. He could hâve filed it in the 
proper office for record, and upon its being recorded it would hâve 
been returned to him as the muniment of his right. 

This leaves only the question whether appellants acquîred their title 
with actual or implied notice of the lease. It is first urged that we 
should hold that they had implied notice, by reason of the fact that 
a copy of the lease was, pursuant to the rules of the Secretary of the 
Interior, filed with the Indian agent at Union Agency, Muskogee. 
That filing, however, was purely for administrative purposes, to aid 
the Land Department in supervising the leasing of thèse Indian lands. 
There was no rule or statute which made such filing notice to par- 
ties acquiring an interest in the property. Neither, had such parties 
any right, as a matter of law, to examine the records at the Indian 
agency, or to take copies thereof . The évidence itself shows that peo- 
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pie dèaliwg in oil and gas leasés wece. accustomed to consult the agency 
rtc<3'fdsi;ànd"that,if iinquiry wasi-nlade there as to whether, a given 
ïndian had executed a lease of hisproperty, the clerks in charge of 
thé recttrds* Woiild give such information as the records œjitained on 
the sÉb'jêCt, This. information, however, was given as a matter of 
courtesy, Stnd not pursuanttoany illégal duty; Congress had already 
provîded ,'carefully for an officiai record of ail instruments in any 
■\Vay aflfèéting theititle to 'rèal 'propiefty, and had directed intending 
purchâSefS tb'that recofd for information. We cannoti believe, there- 
f ore, that the rule of ■ the Secretary of the Interior reqtiiiring a copy 
of such'lèafees to be ffledwith the^fedian agent couldcreate another 
officiai r'ééofd to 'virhich Intënding puftthasers" were bound to resort 
at their péril. That record could become notice to a purchaser only 
by proo£>that hé acfuaUyi consultted ifriftnd lefirned its cop.tents before 
acquiringiihis interest in the propje^ty; .' The évidence affirmatively 
shoWS' thatrthe McKays > knèv^r nothihgl of othe : practice of filing leases 
at the indian agency, jâjidmade .i^Oiiflvçstigation there. ' They are 
thereforé Qiiùaffected by that recordii i ■ 

Did thdMakays h^siè âctual notice oi; the, lease? The évidence as 
to the facts known to them on this subject, and the inf>erences prûp^ 
erly i dedueible i f rom isuchî .facts, i are : in ■ direct conflict.- ■ Berryhill testi- 
fîed thàiHhé lease to' Shûlthis waS' ô%tain«d by two parties by the name 
ol McElwane and Chaney, g,iji4 th^j:, bje hjinself^ did not . know that 
the;lease:^as in fayof; ci SHuItKs, bùt',sapposéd ît rah .tp McElwane. 
Thefp wa^: either -sqrr|e aètual or supposea defect iri the' lease, and 
ChaneyrÇ^me repeatedlytOjthe Indjan urging him, to exécute new pa- 
pers,iw|iicb^e(,refuseçl|t9:4o. From this expérience hecame;t,o believe 
that tjiq lease was vo,id. .Vpuring the oegotiations between him and the 
McKays.forthe: sale,o|fitbe land, they inquired of him .whether there 
was apything against.the property. His,,testimony as to what then 
took place îis as follows: m ; .,',.■:,, 

"^.ïus't'go ahead and tell wbat you told-aiem at theotlmeyou had thîs 
tràde-a jA. .'Wçll, I didn't tell, a great ^leaf ,abdut it; I told them they had 
a, oil and ga^ lease ou it, ajid at the tiiiie' I didn't believe it was àriy good, 
and I belIevè/ that was ail. • ' - " • 

"Q. Dia 3>'du tell them why'^ou didn't believe It was any'gODd? : A. ïes, 
sit.:?;'-^ }■'. ■:'' .■!:'■ ';:jr!i ■'. .;':,:j:.: - ;■' . ■ -, ,.; •_,, ' ■ ■ y.., ; : , 

"Qi MbsiiâW you tell them? ] A. Because they corne back and; wauted me 
to. change my woman's ijame, apd we didn't do, it. 

"Q. t)id you" tell thçm whb. t'ùok that lea^e? ' A- 'Toïd tliem' vho had it 
,"Q. Wbo .dld you tell them?' &: MeBïwaîié afid- Chaney;" ' 

Both'of the McKays 4esïified as witnesses in the. case. The sub- 
stance: of their evidence'/'ls.^iiat, in respbiiseto their inquiry as to 
W-hether there wa^anythiftg against the land, he at fîrstisaid there was 
riothing, but after4ardS'Statéd that he had signed an old lease some 
H'me'ago, but' it-was nôt'â'riy gÔod; heisaid he knew, because thè 
parties for whorii'he had^'èi^i^^d this leasé had corne back after him 
àhd wantéd him to gighi-up'Jh'èW papers, and, whai asked the names 
bf thé partiel to whortï''^e had given 'thfe pàpèrs, hè answered that he 
didn't knbw'.'This is îhé téMtirtiony of-'ëiie ûf the McKays, and the 
other stated in éubÉaïi<fé' afe fôllows: ' ' - , • •- 
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"Wé asked him if he' had fever made SnjS deal on his land or signed any 
pâpÊrsiof any kind against the land. He flrst said he had not signed any 
paperg, and thénhe said alterwards tliat hedid sigia some kind o£ papers, but 
lie difln't know vvhçj thiey was to, or whq.t thèy^ niéant, aiad they came back 
to him and wàiited hïin to sign them ôvèr àgain, and he would not do thiâ. 
He dldii't know the nàme of the parties to Whom he had made the papers. I 
remembëf of asking him who he had signed paper^ with, andhe said he didn*t 

knQW.;" .1 '■ ■'>'-, '; 

Il àgpèai^s from Berryhill's évidence that he did not know McEl- 
warie, the party to Whom he supposedfhe leasë ran, but did know 
Chariey. Upon receîvirig the aboVe ittformatiort the McKays paid a 
.small part of ihe considération, and dechned to pay the balance uritii 
they had pbtained an abstract of title' to the property. This they im- 
raediately did, and the abstract showëd the title to be clear. They 
then Tiveht f ôrward and' pàid the balance of the considération. This 
évidence inakes a close case on the question of lïotice. If'BerryhiU 
in fact told the McKàyé the tiàine df thè parties tb'whom he had eix- 
ecutéd the papers^ they, of course, coûld not hâve àccepted his state- 
ment th'at the papers wére invalid, bttt woiïld hâve been chargea with 
the duty of consùlting thé other parties to thé transaction, and ascer- 
taining'ffom them the nature and extetit of their rights. Failure to 
db so would hâve impressed the land in their hands with ail the rights 
of those parties. The question of notice, thereforé, t:urns upon wheth- 
er the prépondérance of the évidence shows that the- McKays krtew. 
or could by the exercise oïreasonable care hâve ascertained, thé name 
of the parties holding" tl)çseputstanditig rights. The testimôhy pf the 
McKays on this point igi'âirectly in «conflict with that of Berryhill. 
They State that they iriquired of him directly the names of the par- 
ties to whom he had executed the se "papers, and that he told them 
that hï did -not knpw who they were. We aecept their testimonyr as 
the more crédible pn this question for the fdlloAving reasons: , First, 
witness for witness, they are certainly as trustworthy as Berryhill. 
Second, Berryhill at thç tinvç was aiixibug to consummate thé salé 
of the land to them. He' thus had a strong motive to cbhceà,l from 
them any kno\v:Jedge which would be likely to def.eat that piirpose. 
His native shrewdness would teach him that, if he disclosed the name 
of Chaney, the McKays would consult him, and thus ascertain the 
state of the title and deèliiie to consunimate the purchase. Third, the 
McKays >yère ' f armexs. Thefe is nd évidence in the record that they 
purchased the land ïor oil and gas purposés, or for any pthèr pur- 
pose than agricultu-re. They had never themselves had anything to do 
with oil and gas leaseS, and for that reason knew nothing about the 
filing bf such leasés with the Indiaii agent, or that it was possible" to 
learn from that source what leases, ap Indian had given. Fourth,' the 
évidence contains convincing proofthat they did not shut their eyes 
â^ainst ascertaining the existence .of the outstanding rights referred to 
by Berryhill, in order that they tnigtit not learn' the truth. On the 
contrafy,,théy.tOok the very steps -yyhich would haye been taken by a 
prudent business man to ascertain the state of the title. Insfea,d of 
consummating the purchase, they Buspended^ the transaction, and br- 
dered an abstract. They had gôpd .jreason tp, believe that, if there 
was any outstanding instrument affecting the title to the property, the 
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reccl-ds would disclose that • fact. The abstract showed tHe tîtle to 
bë;xleâr. This Was strong Gonfîrmation of what Befryhill had told 
t;h^ûi thàf the papeifs which he had executed were "tio good," and 
were so regarded by the parties 'to| whom they haë been given. Upon 
this showing we are of the opinion that the > McKays acted in good 
fàith iri àtcepting the deed and paying the purchase price. They ex- 
hausted the sources of information that had been disclosed to them, 
and whaA'they disfcoveredjwas such as would hâve led a man of rea- 
sonable. [prudence to believçthat the title to the property was clear. 2 
Pomeroy's Equity Jurisprudence, p. 1008, notel, The mère knowl- 
edge that (papers had .bçen previougly executed which might affect 
the titlia to real property will not pecessarily defeat the claim of a 
good-faithpurehaser. In Stanley V. Schwalby, 162 U. S. 355, 16 
Stlp. Ct, 754, 40 L. Ed. ?60, the purçhaser employed counsel to ex- 
amine thé title. In thetcojirse of hig investigation he learned as a 
fa-Gt that the land had been pféyiously sold, but there being no con- 
veyancç lof record, and' the' tî:a,nsactiop being an old one, he reached 
the conclusion that theititfk of the Vendor vyas good, aiid so reported 
to his principal. The^ Supir^ne Court, though holding that the prin- 
cii>al was, charged with ail the knowlçdge possesged by his agent, still 
decided: that the vendçe w^SiCntitled tOithe protection of a good-faith 
purçhaser. Speaking. tp jtliis question, it s?iid: ^ 

'^In order to èhsrge a pîurcjjaser wlth notice of a prlor unrecorded convey- 
aii|Ce, he or his, agent mustplther hâve kgpwle^ge of the epnveyance, or at 
least ot suç^ çircumstaoces as would by thé exercise ofbidlhary diligence and 
judgment ieàd tô' that knowlédge ; ' and vàgile-rùmor or 'Suspicion Is not a 
«uîBcIént fotndàtloh upon which to charge:/ « purçhaser wlth : knowlédge of a 
title In 'a tbird person. Notlçeof a siale 4oM nût Imply knowlédge of an out- 
ijtandlng and,Bnrecorded con^Tey^nce." , 

•In.the Case of United 'States v. DétrOit Lumber Co.,. 200 U. S. 521, 
2é Sup. Ctl 288, 50 L,, Ed.' '499', tîié su'spicious circumstances wefe 
much strpngef thàn iri thé présent case, but the SûprehVe Court re- 
fused to charge the purchàser with hoi;ice, using the following lan- 
guâge': "'" 

"A chancelier, wlU not be à^tùte to charge a, Constructlve trust upon one who 
has acted honëfetly and pald à full and f air considération wlthout notice or 
knowlédge. On this point Wê néed only tOiVefer to Sugden on 'Vendors, p. 622, 
where he says; *In Ware: v.( IfOrd ïîgmont, 4 De Gex, M. & G. 460, the Lord 
Chancellor Cranworth emre^d jhls entlre concurrence in, what, on many occa- 
sions of late yeàrs, ijâd falleii from judges of great emlnence. on the subject of 
constructiye notice,' naineiy, that It was higbly" Inexpedlent for courts of equity 
to extènd the doctrine. When a person has not actual notice, he ought not to 
bé treatéd as if he bad notice, unies» the circumstances are such as enable the 
court to say, not only that he njlgbt hâve acqulred, but also that he ought to 
hâve acquiréd It, but for his giross négligence In tbe conduct of the business In 
question. The Question, then, when it Is sought to affect a purçhaser wlth con- 
structlve notice, Is not whether he had the means of obtaining and might by 
prpdent caution hâve obtained the knowlédge In question, but whether not ob- 
taining it was an act of gross or çulpable négligence.' " 

See, also, the same case in this court, 131 Fed. 668, 674, 67 C. C. 
A.I. ■^•' ■ " - ' - ■■ 

Thç position of the assignées of the McKays, however, is more 
favorable than their own. The évidence shows afSrmatively that in 
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October, 1906, the McKays executed an oil and gas lease of the prop- 
erty to Arthur B. Reese, under whom the other défendants claim. The 
rule is well settled that, if Reese took without notice of plaintiff's 
lease, his title would be good though his vendor had such notice. 
Stanley v. Schwalby, 162 U. S. 255-383, 16 Sup. Ct. 754, 40 'L. Ed. 
960; At the time Reese accepted his lease, he inquired of the McKays 
whether there was any outstanding claim against the property, and 
was told by them that there was not. In proof of their statement 
they exhibited to him the abstract of title showing the land to b-e 
clear. Reese also caused inquiry to be made of the Indian agency 
as to whether any oil and gas leases appeared of record there, and 
received a certificate from an abstracter who made the inquiry on his 
behalf that no such lease had been filed. Reese had no actual knowl- 
edge of any fact or circumstance which put hirii ùpon inquiry, as to 
the existence of any prior lease or claim. Complainant seeks to charge 
him with notice because he in fact made inquiry at the Indian agency 
where the lease was tiled, but failed to discover its existence. It is 
charged that his. investigation there was négligent, and that he is there- 
fore impressed with notice of ail that he would hâve discovered if he 
had made ppoper inquiry. The answCr to such a claim is this : Reese 
was charged with no duty of inquiring at the agency. An ineffectuai 
inquiry, therèfore, cannot place him in a worse position than he 
would hâve been if he had made no inquiry at ail. But again, we think 
that he is not properly chargeable with négligence. He applied to 
an abstracter to ascertain from the files of the agency whether any 
lease appeared there against the property, and received a written state- 
ment from him that no such lease was on file. This surely was the 
exercise of such care as a reasonable and prudent business man would 
hâve exercised under the same circumstances. For reasons which 
we hâve alreàdy explairied, the records at the Indian agency had no 
force to impart constructive notice. The évidence is clear that neither 
Reese nor his agent at the time he took his lease had any actual knowl- 
edge of what appeared upon those records. Inasmuch as he was un- 
der no légal duty to search at the agency, his ineffectual effort to as- 
certain the^state of its files certainly cannot place him in the same 
position as he would hâve occupied if he had obtained actual knowl- 
edge of the lease. 

From a careful examination of the évidence we are of the opinion 
that the défendants are entitled to the protection of good-faith pur- 
chasers as against complainant's lease. The decree, therèfore, of the 
trial court was right, and it is afiirmed. 

RINER, District Judge, concurs in the resuit. 
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1. PÉNXÏ,TIÉg '(§■ '40*^^SA*1Étf ' ÀPPUAtîCÉÏ'AiCt-^ViOfiATlON-^RieBa' iTCÉ Af-PEAt. • . 

■ -Àtii '«^îtion agâinst au Interstate ràllroad to recQvecrpeaaJtifep for sev- 
■eral' viola tioHs 6f Safety.-AptJliaijCiÇf A^March 2, 1893, p, 1^6, 1 6, 27 Stat, 
I 532 jÇlJ. rS. Oomp, ; St.j49'()l.' R- 3i75L,Mo-vîiding that',eacli' .inteijstate rail- 
. , rpaa guilty of sucii vioïation shall be'sub'Ject to a penalty bf $100, is civil 
Anà n%t ctiminal in' Its'nàfturë, and tiëû'ce the United States is entltled to 
a reVléw on a writ of' «tt'or. I , , i 

■'TW. Note.— For bther eases.'SèeJPenâltles, Dec. Dig.§;^.*, 
' ''liiut!y''6f!tailtoâaicompanies to furnisH feafe appUànees, see note to.Fei- 
■. ton.T. •BuUàrd.-sriOjiG.; A'8.],; ,; .>.,:-:;:,.,, - •.,, j.^,. .p, 

2. PÊNiliTlES "(§ 40*)-^ÂGTION,— AppEÀL.' , -i -j ■• / r j : ,.:;. 

The qôi>stitut|onal prohibition. ^agalnst spbjectlng a f|e)rso)|i,to be twice 
put in Jeppardy for ttie saine .offensé; dpes hot àpply to actions by the 
tlultéd gt^tès againdt ah tnterstare riilrdàïl'to recover'péiiâîtïeâ for viola- 
tion- bf'Sàféty'AppHantse Act March '2,: 1893, c. 196, §'6,. 2t Stàt. 532 (U. 
8. bomp. "St. 1901,! pi '8175), so 'as jtô prevent a revSfew [by the govern- 
. ment oï' an adverse j|e<|ii^i<jn on a writ ofwror. ;■ , ^ ., 

■ [BdjtiNpte. — For other.q^ses, see Penalties, Dec. Dig. §,46,*] 

3. PBNAtïIISid i38*)— SaFE^Y APPtIANCSS A^Tr^yiOLAXIOfiT^AçïJION.I'OB Penal- 

, ;■ iTïE^DpeKEE QJ';PK00F. ; , .,.,• ; ,.,,. ' - ,, / ■ -"' ,1 ':'■', 

I An àctjou by the gôvernmènt agàinst àii Intérstalie railifdad to recover 

pehajtles tbr violation 'bf'Safety Apè-Tliihcè Aèt Màrch 2i 1893, cl 196, § 6, 

■2'?1S^at. 532(U:'S. 06ttp. St. I001iil[). 81T5), being ;dvll .la its nature, the 

' goverument sis- only reaUlredto proyedtsease by ,j preppaiierançiB of the- 

^' évidence j^nd nofcbeyondr^9,sonable,4oiibt. , f. ■ ' 

, [Bd. Note.!TTFor othei cases, see 'Pepalties, Cent. Wg,V| â4; Dec. Dig. 

, ■ ■ii.ss.'r^^. ■; ... ■ ■;:■;■■;:.,,, ■ ,,;;';:";'/": ', :,i," ..''.,."{."■.. " '""::: 

4. Co,u:f^Sj,j(§ ^P*) -T-FçDEKAB ÔOTJBTS — É>EciM0N|S OF SupeWe Coûbt — Côtî- 

- teolÙn^ AtTTHbRi'TY. "','. ' ■;!''■'■'.'"' ■'', '■■"> ■,•:.■.■;..■:.; .• -, /. 

t^llllè decliiratton^'of'ïàW bearlûg'Oii thè îssùéS 'and Indicatitig the 

pïbbto fudgment thèreonby thei Si]ipï«toe,G<!>urt;ofi.thejtJ^ited States are 

' binding' OR! tHe lower, Céderai courtfi,,(^Kpressions pf opfnion as to ^yljat 

the laTv^wcjUildibejOn jfaçîta essentiàlly ^Ifi^reut fromijibsê in issue are ïiot 

, cbnirollihgv,' '■ . ",," /' ' '':' "' '' " . ' ''"' ''.''■'' '" ■' ■'" "J ' 

[Ed. ^ote.—i'or othbr' cases, sëfi .bbùrts; Cent. Dlg. ?■§ 327,'S28;''bec. Dlg. 

iQ6.*'] '"■ i"'f;:-- '■ -ii^i . I ..1 i!.vi 71; '".1 -.j' :: ■■:.<;■," -.li -.r, ,: ■ 

6. Eailroads,(§ 229*)— Eqxjipme.nt of^Tbains— Safety AppEïÀStbE'Àcis'. '.''ri 

"' Au iiiteiétatè railroBd isigtfiltjî k ^tolatlbgigafetyJAbpllance Act .March 

. 2, 1893, Ci 'a^,t27 ,Stàt„ 531. (U-. :Si C^iiSp.i St. 1901,; p, |^aT|4), if It starts in 

, transit ;ii çaSiContaii)fpg,| Interstate, tcpmmerce with a çlefective cpiipiing 

whlch could hâve been discoverect by inspection, but! Ubt so, if the car 

■when started had no discoverawé' detect butdevôloped biie in transit, ahS 

there was no subséquent lacli of diligence either in discovering or repair- 

ing the same. .';i;-',;; ■;i'; ,1; ■■;;'•,. ':,<„' ,-w'[ Iv''' '■- , '■; ,;[ 

[Ed. Note. — For other cases, see Eailroads, Dec. Dig. § 229.*] 

6. Raileoads (§ 254*) — Safeiy Appliance Act — Violation — Burden of 

PROOF. 

Where, in an action agalnst an Interstate railroad for violating Safety 
Appliance Act March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 
3174), the govemment proves that a car laden for Interstate traiïic and 
wlth détective couplings bas been hauled on defendant's tracks, the 
burden is then shifted to défendant to prove exculpatory facts, namely, 

*For otber cases Bee same toplc & § numbbb In Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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that it has nsed ail reasonabiy possible endeavor to discover and correct 
the fault. 
[Ed. Note. — For other cases, see Hallroâds, Dec. DIg. § 254.*] 

7. Raileoads (S 229*)— Equipment of Trains— Saïety Appliance Acts. 

Safety Appliance Aot March 2, 1893, c. 196, § 2, 27 Stat. 531 (U. S. Oomp. 
St. 1901, p. 3174), requlres Interstate carriers to equip tlielr cars engaged 
in Interstate commerce with, automatic couplers, so that they "can be un- 
eoupled without the necessity of rnen golng between the ends of the cars." 
Held, that the quoted clause is merely descriptive of the equipment re- 
quirèd, and does not Import thât It is the duty of the carrier to keep such 
equipment in repair at al] events. 

[Ed. Mote. — For other cases, see Eailroads, Dec. Dig. § 229.*] 

8. Eailboads (§229*)— Safety Appliance Acr—Dury-pF Oabbiee. 

Where an Interstate carrier has equipped its cars, engines, etc., engaged 
lu intersj;ate commerce w^th, automatic couplers, s6 that they can be cou- 
pied and uncoupled without men golng between the endâ of the cars, the 
carrier ià then only requlred tô use the utmost diligence in diseovering 
and correctlng defeots in such equipment which may thereafter develpp 
in the use thereof, and is not llable foir violation gf ;the act because of the 
mère transportatiou of a car containïng a deféctlve Coupler, under the 
maxim that the law does not requlre an impossibility. 

[Ed. Note. — For othetf cases, see Ràilroads, Dec. Dig. § 229.*] 

In Errôr to the District Court of the United States for the Western 
District of Kentucky. 

George Du Relie and P. J. Doherty, for plaintifï in error. 
Ê. F. Trabue, for défendant in error. 

Before SEVERENS, Circuit Judge, and KNAPPEN and SAN- 
FORD, District Judges. 

SEVERENS, Circuit Judge. This is an action in thé nature of a 
common-law action of debt brought in the District Court by the United 
States against the Illinois Central Railroad Company to recover pen- 
alties of $100 each for 23 alleged infractions of Safety Appliance 
Act March 2, 1893, c. 196, § ,6, 27 Stat. 533 (U. S. Comp. St. 1901, 
p. 3175), each offense being set out in a separate count. Some of 
thèse counts were for, hauling cars in Interstate traffic with defective 
automatic couplings, some with defective grab irons and some with 
drawbars not on the proper level above the track. There was a plea of 
not guilty to each count, and spécial matters of défense were alleged in 
the seveiral answers. The issues were tried by a jury. A stipulation 
as to certain facts was made by the attorneys for the parties and 
filed, of which the f ollowing is a copy : 

"Defendaùt, for the purpose of this case, admits: 

"(1) That it is a corporation doing business in Ullnois and Kentucky, and 
Is a common carrier, transporting over its railroad in Kentucljy both cars 
carrying Interstate commerce and cars carrying shlpments wholly Intrastate. 

"(2) That each of the cars in paragrkpbs 1, S, 6, 7, 10, 11, 12, 14, 15, 16, 17, 
18, 19, 20, 21, and 22 contained Interstate shlpments ; that each of the 
cars mentipûed In paragraphs 4, 9, and 13 transported shlpments purely in- 
trastate, 1. è., from pne point in Kentucky to another point in Kentucky, and 
that each one of sald cars was hauled by défendant in a train in which there 
was at least one other car that at the time contained an Interstate shlpment ; 
and that the engines mentloned in paragr&phs 2, 3, and 8 were used by defend- 

■ , — .- ... -^ .. I — ;- ■ .. ' ' ' ' 

*For otber caeeé see same topic & % numbeb In Bec. & Am. Bigs. 1907 to date, & ttep'r Indexei 
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ant wholly .beiweeH't)omts.m:Kentui(:ky,KtO;wtt, :^et\veen(!^iOwj^jlll,e aud Cfintral 
City, and that said engines hauled trains àt the tlines méntloiiéii iiv^éaid piira- 
graphs 2, 3„ and 8 cmupa^ of . car,Sv ^nj,e oi wliich, coutained trhflic purely 
intrastate, and eâeh one 'of which trains contained tKe cat •meritioned lu said 
paragrâpis reèpéctî^ély/éontàftilrlg Ifitéïsta^ , 

Evidence b'eâfing" ti^dil the issues was adduced bythe parties, and 
the. jury:, having bçen'.instruct.éd^byj^h^' çburt, rendered à- verdict for 
the plaintii?. on ,seve3 .of the ,pou>nts. in.fhê! sum of^lOÇ^'éâch, and 'fer 
the défendant on the'^other ISifiThe' piaintiflf brings the case hère on 
a writ of error. -: ■■.!..;. ; 

The firât T[aestioh' arises"upon a rhotiôn to dismiss the writ upon 
the ground that the ■pr'oCéèding;:s 'in the court below were, essentiallyv 
of a p)'i;jU}par ,nature,;ahd that the Utiited : StatèS cannot hâve A writ 
of error upôjij prôcee<(Ji?igs of tljat "iesfïrîptîori. It seems; proper to 
advert toi certain fundamental ,Gon§idjçra|tiohs uppn, wliiçh the prçce- 
dttre ih stttth'Caées as this:Tests, and upOn whichthe détermination of 
tli'e qfiè'stîbij;Mi'e;M .::;■■ .: 

It is ui-ged tiy coungel' ïdr the 'çlèfendânt th'at th^ pûnishment pre- 
scribed by th&jsixth^ . section of this;aç|;,is a penal|;y, tWt'thë proceeding 
for its enforcement is criminal in its nature, and teaftherèfore the 
trial of the cause is ta, be governedi hy :th.e rules of' eyjdence, and the 
right to hâve a review in an appellate court is to bedçterminedby tlie 
law appHcable, to.^a- criinjnal, pro^ecution. It may bc-admitted that 
in a sensé the punishmént pr.escribe',4 Wthe act is a_"penalty- -E|ut 
penaltie^ are of différent s,orts. They may consist of a.surn ofmorifey 
which thé oiferider shall pay in ■' at'énetriènt for his forbiddën' act — in 
other words, of a fine — or shall suffer some other form' Of forfeituré 
of property. or they may consist of 1;he infliction of the corporal pun- 
ishnient of théguilty party.or.they may consist ofboth of thèse pun- 
ishmërits. The public" ttirough' its governmeht . may eiftploy, withiu' 
certairi limitations, siich ôf thèse yarious forms of 'i^unishment as it 
may ,deçm jùst an'd.necfëssctry tb-thë jëominoh welfare. Offenses range 
i'n respect of their turpitude' froin the sinallest to the greate'st; and the 
theory pf punishnient is thàt it shall' be measu'red by the gravity of 
the offëiise. While 'it is truë that thë Constifution âlid laws of the 
Gouiitry are prescribèd; aiid ënforced foT the proteCtîbn of property 
as well as ôî the persoh, yet they fëgard with greàter concern the 
protection ôf the latter. 'Âîid so, whën for small offensés a pecuniarj' 
punishrnent Is prescribed as theatonefnerit, it has lohg been the prac- 
tice tô' ëmploy a civil action far its recovery. ' AsSuming that the 
punishmént is just, the conséquences to the défendant 'are not far dif- 
férent f rom those whicl^' happen in civil actions, only it is the govern- 
ment which is ttie plaintif. The conséquences bf the judgment are 
substantially the same.tohim as if thie penalty ';^'|^','bç;stowed upon 
a private party, except with regardrto the scintilla lof îiiterest he has 
iti the public revenue. If the public mây, for a sufficient, reason, com- 
pël the défendant' to pay a fine, it js of little importance' tbhim wheth- 
er the government ,keep^i,ît for its own purposès'/br'.t'urns' it oVer t^ 
another who' is already indemnified. Mère acadenîic discussions bf 
the theofy of thé prattice by which it is' doile do^no't interest him. 
Probably in. ail the Systems of law in thé s.tate and fédéral governments 
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there are instances where to civil liabilities there are attachée! pen- 
alties, there being something wanton or gross or otherwise pecuhar 
to the hability. Yet such penalties are enforced in civil actions. 

A very cogent, not to say persuasive, argument was addressed to 
us, founded upon the prohibition of the Constitution against subjecting 
a person to be twice put in jeopardy for the same offense. It is urged 
that this prohibition extends to a review of the trial in an appellate 
court ; and, further, that it applies not only to prosecutions for crimes, 
but to prosecutions for misdemeanors also. And we must suppose 
that it is thought that the protection afforded thereby extends as well 
to artificial as to private persons; for the défendant hère is a cor- 
poration. And if a private person may invoke it in a case when only 
the forfeiture of property is involved, there is color for the claim that 
a corporation may invoke it in a. like case. This seems to us to be 
pushing the doctrine a long way and beyond its hitherto recognized 
scope. 

We held in United States v. Baltimore & O. S. W. R. R. Co., 159 
Feb. 33, 38, 86 C. C. A. 223, and again in the case of United States 
v. Louisville & Nashville R. Co. (recently decided) 167 Fed. 306, 
that the government was entitled to prosecute a vvrit of error f rom this 
court to the District Court to review the proceedings in an action of 
debt to recover a pecuniary penalty which alone was the punishment 
prescribed. To this ruling we adhère. The resuit is that the motion 
to dismiss must be overruled. 

The principal questions upon the merits are two, and thcy arise upon 
the instructions given by the court to the jury: First. Whether, on the 
trial of an action such as this, the rule of the criminal law that the 
évidence must satisfy the jury of the guilt of the respondent beyond a 
reasonable doubt applies. Second. Whether the judge correctly stated 
the law to the jury when he said (as he did in substance) that if the 
défendant equipped the cars with the proper appliances as required 
by the act, and thereafter exercised the utmost degree of care and 
diligence in the discovery and correction of defects therein which could 
be expected of a highly prudent man under similar circumstances, it 
would bave discharged its duty, and would not be liable to the penalty 
prescribed by the statute. 

Respecting the first of thèse questions, we hâve little to add to what 
we said in United States v. Baltimore & O. S. W. R. Co., .supra, and 
the observations already made in discussing the motion to dismiss the 
writ of error. It is impossible for us to distinguish this case upon any 
substantial ground, so far as concerns the présent question, from that 
of United States v. Zucker, 161 U. S. 475, 16 Sup. Ct. 611, 40 L. Ed. 
777, where, on the trial of an action by the United States to recover 
the value of merchandise forfeited by a fraudulent importation, the 
case turned upon the admissibility of certain évidence. If the action 
was of a criminal nature, it was inadmissible. If it were not, it should 
hâve been received. The question was much discussed by Mr. Justice 
Harlan, and the resuit was that the court held that the évidence should 
bave been received, and this upon the ground that it was not a crimi- 
nal proceeding. 
170 F.— 35 
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We have referred to instances where, in the enforcement of civil lia- 
bilities, penalties incurred by wrongful neglect to discharge them are al- 
so enforced ; and yet we are not aware that it bas ever been supposed 
that the rule of the criminal law respecting the degree of proof was to 
be imported into the trial of the civil action. The giving of such a 
remedy as that specified by the sixth section, without any restriction 
or condition, imports an action at law with the customary incidents of 
such an action. Beirig a remedy which does not touch the person, 
there is no such urgency for protecting him as to require that the rules 
for the conduct of a civil suit should be displaced and those of a crim- 
inal proceeding be taken in. We think the law does not sanction such 
an anomalous compound in légal proceedings. If, indeed, there be no 
substantial distinction between a case where the government. retains 
the fine and one whére it is given tp a private party in excess of his 
otherwise légal right, there are décisions in point which hold that 
where the suit is a civil action for a penalty the évidence is sufficient if 
it preponderates, and need not be such as to remove ail reasonable 
doubt. Roberge v. Burnham, 134 Mass. 277; O'Connell v. Leary, 
145 Mass. 311, 14 N. E. 143; Louisville & N. R. Co. v. Hill, 115 Ala. 
334, 23 South. 163; Pepple v. Briggs, 47 Hun (N. Y.) 366. 

We are therefore of opinion that the court erred in its instruction 
to the jury in this regard. 

As the judgment must be reversed for the error above shown, we 
think it necessary to consider and dispose of the other allégations of 
error above stated, to the end that the court below may not be vexed 
with the same questions, which, as seems quite certain, will arise upon 
the new trial. The trial of so many causes of action upon one pétition 
créâtes, as it did for the court below, some embarrassment in dealing 
with the questions which arise upon the several counts of the pétition. 
Moreover, upon the new trial the évidence may not be the same as that 
given on the first. Evidence of new facts may be adduced, which, as 
we should think, woUld be désirable in order to make proper conclu- 
sions upon the merits of the several cases included in the pétition. We 
shall best subserve the présent purpose by indicating the gênerai prin- 
ciples by which in our opinion the trial should be governed in respect 
to the subject we are now considering. 

The instruction given to the jury in regard to the measure of the 
duty imposed upon the railroad company by the provisions of the saf e- 
ty appliance act was in the main, but not altogether, substantially in 
accord with the construction which we gave to them in the case of St. 
Louis & S. F. R. Co. V. Delk, 158 Fed. 931, 86 C. C. A. 95. It is 
urged, however, by counsel for the government that our opinion in 
that case bas been overruled by the opinion of the Suprême Court in 
the case of St. Louis, Iron Mountain & S. Ry. v. Taylor, 210 U. S. 
281, 28 Sup. Ct. 616, 52 L. Ed. 1061. If this seemed to us with certain- 
ty to be so, we should of course be bound to yield our own opinion to 
the superior authority of that court. But if the judgment of the Su- 
prême Court lias not concluded the questions now presented, we think 
the duty incumbent upon this court is to f qllow its own décision, unless, 
indeed, it should become convinced that it was wrong. Thereupon, it 
will remain for the Suprême Court to détermine whether the ruling it 
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has announced is to be extended to facts such as those of the présent 
case. 

The question recurs, to what extent is a judgment of a superior 
court of controlling authority? We do net allude to that respect and 
confidence which is always due to every expression of opinion of the 
superior court from the subordinate court, but to those déclarations 
of essential import resting upon the facts and leading to the conclu- 
sion manifested by the judgment. Déclarations of law bearing upon 
the issues and indicating the proper judgment thereon are binding. 
The facts and law of the instant case onty are in the eye and thought 
of the court. But expressions of opinion as to how the law would be 
upon facts essentially différent from those in issue are not controlling; 
in another case when such différent facts and issues are presented. 
Thèse rules hâve been declared on many occasions by the Suprême 
Court itself, and no appellate tribunal has more strongly emphasized 
them. Cohen v. Virginia, 6 Wheat. 364, 399, 5 L. Ed. 257 ; Northern 
Bank v. Porter Tp., 110 U. S. 608, 4 Sup. Ct. 354, 28 L. Ed. 258 ; 
Plumley v. Massachusetts, 155 U. S. 461, 471, 474, 15 Sup. Ct. 154, 
39 E. Ed. 233 ; Hans v. Louisiana, 134 U. S. 1, 10 Sup. Ct. 504, 33 
L. Ed. 843 ; United States v. Wong Kim Ark, 169 U. S. 649, 679, 18 
Sup. Ct. 456, 43 L. Ed. 890 ; Harriman v. Northern Securities Co., 
197 U. S. 344, 25 Sup. Ct. 493, 49 L. Ed. 739 ; Downes v. Bidwell, 
182 U. S. 358, 21 Sup. Ct. 770, 45 L. Ed. 1088. 

In the case of St. Louis, etc., Ry. Co. v. Taylor, supra, the suit was 
an action to recover damages for a personal in jury, and not a pénal 
action such as is provided by section 6. It was founded upon the pro- 
visions of those sections of the act which relate to the subject of 
equipping the cars, and was not a prosecution for the use pf such cars. 

We gather from the facts stated in the opinion in the Taylor Case 
that the defect in the couplings of cars existed when the cars started 
on their journey, and that plates of métal, called "shims," were provid- 
ed for temporarily remedying the inequality in the height of the draw- 
bars. If that was so, the railroad company was chargeable with notice 
of the defective condition of the drawbars when the cars were sent 
out, and was at fault in not putting them in order, and did not reHeve 
itself by trusting to its employés the making of the temporary make- 
shifts. 

Whether the Suprême Court would apply the rule laid down in the 
Taylor Case to an action brought by the government for a penalty 
under section 6 of the act, we do not know. While we hâve held that, 
in giving an action of debt to recover a penalty, the implication is that 
the procédure, the pleading, the évidence, and the review of the pro- 
ceedings are to be such as are incident to an action of debt, a question 
of much importance remains, which is whether, the offense being pén- 
al, the court is not to hâve regard to the constituents of the offense 
itself, and détermine its quahty by the tests of the criminal law. In 
other words, does the mère fact that the remedy is a civil action re- 
lieve the government from proving that the offense charged was crim- 
inal in its nature, and, specifically, was committed in willful neglect of 
the duty prescribed by law? The distinction between a remedy and 
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the cause of action is clear enough, but the answer, notwithstanding 
anything decided in Taylor's Case, is doubtful. Though involved in 
the case before us, the question has not been raised or discussed. We 
incHne to think it should be answered in the négative, but we do not 
décide it. 

This case was tried before the décision of the Deik Case. But the 
opinion of the court as expressed in its instructions to the jury, in most 
respects, proceeded along the Hnes of our opinion in the case alkided 
to. In this latter case the facts were that the car, on which were the 
defective couplings, had beeii sent back by the Belt L,ine because of 
the defect. It had been on the dead track in the yard to await re- 
pairs, which had been sent for, and was in the midst of other cars. 
It became necessary to move the defective car along the track in order 
to release and get out the other cars. It was during this opération that 
the plaintiff was hurt. There was évidence from which the jury 
might hâve found that the first knowledge which the défendant had of 
the defect in the coupler was when the car was sent back to it and it 
put the car on the "dead track" for repairs, and that it had donc noth- 
ing toward actually promoting the transit of the car toward its desti- 
nation. It was for the time being "tied up" for repairs. Still, as the 
majority of the court held, it was nevertheless engaged in interstate 
commerce, its freight not having yet been discharged. What we said 
in our opinion had référence to a case so circumstanced. We were 
not engaged in laying down universal rules upon the gênerai subject, 
but only such as we conceived to be applicable to the facts of the case 
then before us. In effect, we concluded that if the defect had occurred 
at some previous time and the défendant had knowledge of it, or 
should, with reasonable diligence, hâve had notice of it, and with such 
knowledge, actual or implied, continued, without some justifying ne- 
cessity, to haul the car upon its tracks while laden with goods which 
were the subject of interstate traffic, it would thereby violate the stat- 
ute. We still concède that to be so. We think, further, that the rail- 
road Company would be liable if it starts in transit a car with a coup- 
ling containing a defect which could hâve been discovered by inspec- 
tion ; and vice versa, if a car when started in transit had no discovera- 
ble defect, the railroad company would not be liable to the penalty for 
a use of the car hi the same transit by reason of a defect occurring 
during transit, provided there has been no subséquent lack of diligence 
either in discovering or in repairing the defect. 

We are of opinion that, when the government has proved that a 
car laden for interstate traffic and with defective couplings has been 
hauled upon its tracks, the railroad company is bound to prove ex- 
culpatory facts, such as that it has used ail reasonably possible en- 
deavor to perform its duty to discover and correct the fault. We 
thinkj for example, that the court was in error in charging the jury 
that in the case of the cars coming from Mound City the jury might 
indulge the presumption that the appliances of the cars were in proper 
condition when they started, and that they remained so until such 
time as they were shown to be otherwise. We think the burden of 
proof was on the other party. 
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With regard to the sufficiency of the proof in view of the fact that 
the action is a civil action and is for a penalty, we hâve already ex- 
pressed our opinion. 

Nowr, as an original proposition we are unable to understand why 
it was, if Congress intended to enact such a law as it is now contend- 
ed this law is, it should, after having proposed to itself the enacting a 
law "to promote the safety of employés and travellers upon railroads 
by compelling common carriers engaged in Interstate commerce to 
equip their cars with automatic couplers," and having used fitting 
language to carry that purpose into effect and nothing more, hâve fail- 
ed to déclare that, having so equipped its cars with the couplings, the 
carrier should be required at ail "times and in ail circumstances when 
in use to hâve them in effective condition. To hold that Congress has 
done this is to insert an interpolation into the act, and to make this 
interpolation such as shall require things confessedly impossible and to 
be apologized for by saying, as counsel for the government insist that 
we should, the law is so written ; that it is a matter for the Législature, 
and not for the courts, to détermine. Is this a proceeding to be justi- 
fied in order to make the statute mean what the counsel think the law 
ought to be? It seems clear to us that Congress, having accomplish- 
ed its purpose by requiring carriers to equip their cars in the manner 
prescribed and to continue such equipment, was content to leave the 
incidents of their use to be regulated by the rules and principles of 
the common law. 

Generally, the accepted rule is that if a given construction of a law 
leads to such results that it seems harsh, unreasonable, or to be per- 
formed with a great excess of difïiculty, the court, on seeing such a 
prospect, will turn back to see if a construction is possible whereby 
such conséquences can be avoided and another construction imposed 
having a more reasonable resuit. Such an act, we think, ought not 
to be so construed as to imply the intention to impose thèse conséquen- 
ces, unless its provisions are such as to render the construction inévita- 
ble. A time-honored rule for the interprétation of statutes forbids it. 
Said Mr. Justice Field, in delivering the opinion of the Suprême Court 
in United States v. Kirby, 7 Wall. 483, 19 L. Ed. 278 : 

"AU laws should receive a sensible construction. General ternis should be 
so limited in their application as not to lead to injustice, oppression, or an 
absurd conséquence. It will always, therefore, be presumed that the lég- 
islation Intended exceptions to Its language, whleh would avoid results ot 
this character. The reason of the law in such cases should prevail over its 
letter." 

This statement has been repeated by that court in numerous cases 
since that time; the latest being perhaps that of Jacobson v. Massa- 
chusetts, 197 U. S. 11, 25 Sup. Ct. 358, 49 L. Ed. 643. It is the oppo- 
site of this to recognize a hardship, an injustice, and then to fortify 
the way to it by adopting the fatalistic answer, "thus saith the law." 
And it is, indeed, worse than this if the law does not say it at ail. 
It is to assume the conclusion and then mold the premises so that they 
may justify the conclusion. Accidents will happen, and at places more 
or less remote from places of repair, or where the car cannot be left 
upon the track without péril to the public as well as to the employés. 
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Undiscovefable defects may at any time appear while the car is movîng 
on the track in a train, ànd it has been hauled in that condition before 
it can be known. We are not prepared to believe that Congress intend- 
ed to impose a law upon a business of public utiHty which cannot be 
carried on without more or less fréquent violations of such law, and 
to fasten thereon a liability to prosecution as for a crime or misde- 
meanor. 

Among the fundamentâl légal principles, Broom in his Légal Max- 
ims, *238, classes the maxim "Lex non cogit ad impossibilia," a ruie of 
law which applies to statutes of the most positive character, statutes 
which cannot by any rule of construction be so interpreted as to pre- 
vent 'the certainty of the resuit. Arid in his commentary upon it he 
says : 

"The làw In Its most positive and peremptory injunctlons Is understood to 
dlsclalm, as It does In Its gênerai aphorisms, ail intention of compellmg to 
Impossibllltles and the administration of laws must adopt that gênerai ex- 
ception in the considération of ail particular cases." 

While this maxim is not uniformly applicable, as, for instance, when 
the statute relates to a dangerous business and gives a private remedy, 
we think it is a proper one to apply in the construction of a law inflict- 
ing a penalty, and the business to which it relates is not itself unlaw- 
ful. 

It was upon the application of this maxim that the case of Chew 
Heong V. United States, 113 U. S. 536, 5 Sup. Ct. 255, 28 L. Ed. 770, 
was decided. The Chinese exclusion acts of 1883 (Act May 6, 1882, 
c. 136, 22 Stat. ,58), and 1884 (Act july 5, 1884, c. 220, 23 Stat. 115), 
forbade thç re-entry of a Chinese îaborer without the production of the 
collector's certificate, which by : thèse acts he should obtain on leaving 
the United States. But he had left prior to the date of the acts, and 
so, of course, could not bave obtained the certificate. By the treaty 
with China of 1880 (33 Stat. 836), being résident hère, he was entided 
to go abroad and return without hindrance or condition. Congress, 
however, had the power to pass laws in dérogation of the treaty. But 
although the déniai of the right to return without the certificate was 
peremptory, the court held that in this the act required an impossibili- 
ty, and, for the purpose of saving the right given by the treaty, it was 
to be presumed that Congress did not intend its prohibition to be ab- 
solute, and that the statutes should be so construed as to avoid an 
unreasonable or unjùst resUlt. 

On the argument, counsel for the government, when asked what 
language of the act created the absolute duty contended for, referred to 
the last clause in section 2, which is, "and which can be uncoupled 
without the necessity of men going between the ends of cars," as if 
that language constituted an independent requirement. But this lang- 
uage is descriptive of the equipment required, and imports nothing in 
regard to the duty of the carrier when from accident, or some other 
cause without his fault, the equipment becomes deranged. And, be- 
cause the statute does not make any command in that regard, the gên- 
erai law suppléments the duty of the carrier by declaring that he shall 
use the utmost diligence in having the defect corrected. By this bar- 
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monious co-operation of statute and common law, the intended resuit 
is worked out without any unjust conséquence. 

The court is not at this time made up of the same members as it 
was when the Delk Case was decided, but ail are agreed that the déci- 
sion was right as applied to a defect occurring during transit, and 
that so applied we should abide by it unless it shall be overruled by 
the Suprême Court. Still, if it should be held that our décision in the 
Delk Case was wrong, it does not necessarily foUow that in this suit 
for a penalty the court below was also wrong in giving the instruction 
complained of. 

The resuit of thèse considérations is that, for the error in the in- 
struction regarding the sufSciency and cogency of the proof required, 
the judgment must be reversed and a new trial awarded. 
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(Circuit Court o£ Appeals, Sixth Circuit Aprll 19, 1909.) 
No. 1,889. 

1. PLEADING (§ 120*)— ANSWEB— SUFFICIENCY OF Denial. 

Under the rule of code pleading wliicti prevails In Kentuclty, an answer 
whicli confines itself to denying in ipsis ver bis tlie allégations of the péti- 
tion, and does not attempt to deny thelr substance or spirit, Is bad as be- 
ing evaslve and tenderlng immaterial Issues. 

[Ed. Note. — For other cases, see Pleading, Dec, Dig. § 120.*] 

2. Mastek and Servant (§ 296*) — Mastek's Liability fob Injury to Serv- 

ant — CONTBIBUTOBY NEGLIGENCE — INSTRUCTIONS. 

In an action by a brakeman agalnst a railroad company to recover for 
an injury recelved while uneoupling cars used in Interstate commerce, one 
of which was being moved with a defectlve coupler in violation of Safety 
Appllance Act March 2, 1893, c. 196, § 2, 27 Stat. 531 (U. S. Comp. St. 1901, 
p. 31T4), it was error for the court to give a gênerai instruction as to the 
efCect of contrlbutory négligence where the cars could hâve been uncoupled 
from the other side of the train without the necessity of going between 
them as plalntlff dld. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 296.*] 

3. Tbial (§ 235*)— Instructions— Weigiit and Stjffioienoy of Evidence. 

Where défendant pleaded a release in défense to an action for a Per- 
sonal injury, It was not error to refuse an instruction that to overcome 
the strong presumption arising therefrom the plalntlff must produce évi- 
dence to convlnce tlie minds of the jury beyond reasonable controversy. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. § 235.*] 

In Error to the Circuit Court of the United States for the lîastern 
District of Kentucky. 

J. P. Holt and J. F. Hager, for plaintifif in error. 
B. G. Williams, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and TAY- 
LER, District Judge. 

SEVERENS, Circuit Judge. This action was brought by Hazel- 
rigg, the plaintiff below, for négligence resulting in the loss of an arm 
while in the employment of the railroad company, the plaintiff in er- 

•For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ror, as a brakeman in its yard at Williamson, W. Va., in October, 1905. 
The pleadings having been severalNtimes amended, a substitute for the 
original pétition vvas filed by leave of the court, and a new answer was 
filed. In this pétition the plaintiff alleged that at the time of the ac- 
cident the défendant was hauling and using cars in interstate commerce 
which were not equipped with proper couplings, that they were not in 
good repair, the particular defect being that a certain coupHng pin 
could tlot be Hfted ont of its place so that the cars could be separated 
without going between the cars. This, as appeared from the évidence 
given on the trial, was because the chain which connected the pin with 
the lever was either too long or was broken. The plaintifï further al- 
leged that he was directed by the défendant to uncouple the cars, and, 
after having tried to uncouple them by using the lever, he went be- 
tween the cars to uncouple them, and was caught between the ends 
of the cars and his arm was crushed; and that his injury was caused 
by the gross négligence and carelessness of the défendant in permitting 
the couplings to be and remain eut of repair and in a dangerous condi- 
tion. The answer denied the négligence charged to the défendant, and 
alleged that the accident happened through the négligence of the plain- 
tiff. The cause was tried by a jury, and a verdict was given for the 
plaintiff. 

At the close of the évidence, counsel for the défendant moved for 
an instruction to the jury that they should render a verdict for that 
party. This was refused, and an exception was taken. The errors as- 
signed relate to this action of the court, and to the refusai of instruc- 
tions and to instructions given. 

We see no sufficient groUnd for the complaint that thé court refused 
to give péremptory instructions to fînd a verdict for the défendant. 
There was évidence which tended, at least, to support the allégations 
of the pétition. Whether the jury ought to hâve regarded it as satis- 
factory is not a question for us. One question of law, however, is pre- 
sented in this connection. For the défendant it is contended that there 
was no évidence whatever that the car in question was being used in 
interstate traffic. The court held that it was not necessary for the plain- 
tiff to prove that the car with the defective couplings was engaged in 
interstate commerce, because, as the court said, there was no issue rais- 
ed upon that point by the pleadings. In this we think the court was 
right. The pétition alleged that "the défendant was hauling and using 
in interstate commerce on its line at said place freight cars not equipped 
with couplers coupling automatically by impact, and which could not 
be uncoupled without the necessity of one going in between the ends 
of the cars." The answer of the défendant was that : 

"It dénies that, on 'or about Xovember 2, 1905, it was hauling or using in 
interstate commerce on its line at Williamson, W. Va., freight cars not equlp- 
Ijed with couplers coupling automatically by impact, or was so using cars 
which could not.be uncoupled without the necessity of one going in between 
the ends of the cars." 

This was a literal déniai, and the rule of code pleading which pre- 
vails in Kentucky is that : 

"An answer which confines itself to denying In Ipsis verbls the allégations 
of the complaint, and does not attempt to deuy their substance or spirit, is 
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had as being evasive and tenderiug iiiimaterial issues." 1 Eaid. of PI. § l'r. 
798. 

The instructions of the court were, as we think, in the main correct, 
and présentée! the case to the jury fully and fairly. With respect to 
the duty of the railroad company to equip its cars with automatic 
couplers and to maintain such equipment, and the duty of using ail 
reasonable diligence in keeping the equipment in good order, the court 
charged the jury that the proper construction of the safety appliance 
act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp.. St. 1901, 
p. 3174]) was that which we hâve since approved in St. Louis & S. F. 
R. Company v. Delk, 158 Fed. 931, 86 C. C. A. 95, and in United 
States V. Illinois Cent. R. Company (a case decided at our March ses- 
sion) 170 Fed. 543. Of course, it follows that in that regard we must 
think the défendant at least has no ground for complaint. 

There is, however, a single point on which we think the court below 
was in error. This was in its charge and refusai to charge concerning 
the subject of contributory négligence on the part of the plaintiff. The 
défendant requested the court to give the following instruction : 

"Tlie court further charges the jury that if they shall helieve and find 
from the évidence that, at the time and upon the oecasior. of receiving the 
injuries sued for, the plaintiff was hiniself négligent, and by his own négli- 
gence contributed to the injuries sustained by him and sued for hereln, and 
that, but for which négligence upon the part of plaintiff, if any there was, 
such injury eould not hâve happened to or been sustained by him, then they 
uuist tind for défendant." 

This request was refused. The charge given was : 
"Certainly it is no défense in this case that he was guilty of contributory 
négligence in attempting to make a coupling at ail, because the statute ex- 
pressly provides that, if the cars are not equipped as required, the employé 
<loes not assume a risk, and you cannot defeat him because of his going iu 
between the cars by calling it contributory négligence. If he can be defeated 
on any clalm of this sort of contributory négligence, it must be on the ground 
that lie failed after he got in there, and whilst trying to make the coupling 
under those circunistances, to exercise such care as an ordinarily prudent 
person would exercise under like circumstauces. I am going to let you pass 
on that question, although I say that I doubt whether there is any évidence 
to justify you in so tinding. However, I will allow you to pass on it." 

We think the instructions asked for should hâve been given, and that 
the instruction given was erroneous. It is apparent that the difïiculty 
which the court had arose from a misconception of the nature and 
scope of the risks which the servant by the gênerai rule assumes by 
his contract of employment, and from which section 8 of the safety ap- 
pliance act relieves him. The assumption of those risks of the em- 
ployment which are known to him, or would be known by the exercise 
of common intelligence, is a term of the contract with his employer., 
and continues to be so from the beginning. If a nevi' risk becomes ap- 
parent, he may refuse to go on until it is removed. It is not a risk 
which he had assumed. If he does go on, he is deemed to bave as- 
sumed the new risk also, and the original contract is modified to that 
extent, and the employer will understand that the employment is to 
continue upon the new conditions. The safety appliance act élimi- 
nâtes this clément of assumption of risk from the contract of employ- 
ment when the risk arises from the nonperformance of the duties im- 
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posed by the act upon the employer. Contributory négligence is a 
différent matter. It consists of mutual faults, the concurrence of 
which causes the mischief. In a case like this the fault of the employ- 
er consists in the création of, or permitting the continuance of, a con- 
dition of danger ; the fault of the employé is that, seeing the danger- 
ous condition, he does not conduct himself with reasonable prudence 
to avoid injury. His contributory négligence is whoUy alien to the 
contract of emplojanent. The contract is not affected by the circum- 
stance of the accident. The lattèr is an incident occurring during its 
exécution. What we hâve hère said is authorized by the opinion of 
this court delivered by Judge Taft in Narramore v. Cleveland, C, C. 
& St. L. Ry. Company, 96 Fed. 398, 37 C. C. A. 499, 48 L. R. A. 68. 

The artifîcial distinction between négligence on the part of the plain- 
tiff in going in between the cars, and in what he did after going in, 
seems to hâve been taken in order to give place to the doctrine of the 
assumption of risk. But that doctrine, as we hâve seen, had no ap- 
plication- to such conditions. We hâve spoken of the distinction tak- 
en by the learned judge as "artifîcial," by which we mean that we can- 
not see any reasonable ground for it. That the instruction may hâve 
been harmful is shown by the facts which appeared from the évidence, 
that upon the opposite side of the track was another lever on the end 
of the other of the coupled cars whereby this same coupling could hâve 
been unlocked, and that another employé was standing on that side of 
the train who could, and doubtless would, if requested, bave unlocked 
the coupling by using the lever on that side. And, further, the condi- 
tions were such that, if the plaintifï must needs be the man to open the 
coupling, he might hâve passed around the rear of the train and used 
the other lever. The danger being so great that Congress had made 
spécial provision for it, it would seem there would be reason for think- 
ing that the erhployé should appreciate the danger and take such meas- 
ures for avoiding it as were available to him. For this error the judg- 
ment must be reversed. 

Another question is presented by the record. It appears that di- 
rectly after the injury the plaintifï was taken to ,a hoSpital providea 
by the défendant, where his arm was amputated, and where he remain- 
ed and was taken care of for five or six weeks, until he was supposed 
to be recovered, and was discharged. An agent of the company agreed 
with him to pay him $35 in cash, to give him a pass over its own road 
and $3.75 for further transportation to his home, for any possible 
claim against the company he might hâve on account of the accident; 
and thereupon the plaintifï gave the défendant the following receipt : 

"Kuow ail men by thèse présents, that the undersigned, John T. Hazelrlgg, 
yard brakeman, in considération of the payment by the Norfolk & Western 
Raiiway Company, of the sum of twenty-seven 75-100 dollars, the receipt 
whereof Is hereby acknowledged, do hereby release and discharge the said 
company from ail liabillty for or on account of the matter described above. 

"Witness my haud and seal, this 14th day of December, 1905. 

"John T. Hazelrlgg. [L. S.]." 

The "matter described above" viras the "personal injuries received 
by him" in the accident herein mentioned. The défendant set up this 
receipt and release as a sufficient discharge. The plaintiff replied, and 
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gave some évidence tending to show, that at the time of giving it he 
was without money or mearis of subsistenceand had no suitable cloth- 
ing ; that he was worn down by suffering and was afflicted by a mala- 
dy which affected his mind, and that he did not read the paper and did 
not know what he was doing when he made the settlement. 

It would be of no use to express our opinion of this reply to the re- 
ceipt. It is sufficient to say that there was some substantive évidence to 
support it, and, under the rule settled for this court, the verdict of the 
jury settles the fact. Upon the law regarding this question, the court 
charged the jury as follows: 

"It Is claimed that it was not hls act and deed, because he did not hâve 
mental capacity sufficient to know that he was settllng hls clalm, or to com- 
prehend the nature of the settlement he made. If such was the condition 
of his mind at that time, that was not hig act and deed, and he is not hound 
by It If, however, he did hâve mental capacity to know It and realize that 
he was making a settlement, and to realize the nature of that settlement, he 
is bound by it, and there can be no recovery in this case. The fact that the 
plaintlff did not read it does not invalldate it, nor is it invalidated because 
it was an unfair bargain and défendant took advantage of him in obtaining 
it from him. His remedy to invalldate It on this ground was in equity, and 
he has not seen fit to seek that remedy. He has seen fit to say that he did 
not know the nature of it, and did not realize that he was settling his elaims 
agalnst the défendant, and that he did not bave mental capacity sufficient to 
know what he was doing, and that such was not his act and deed. Of course, 
this is a good answer to the release, if it is true, and it is for you to détermine 
that question." 

It might be that there was error in what was hère said about the 
necessity of resorting to equity in the case supposed (see Wagner v. 
National Life Ins. Company, 90 Fed. 395, 33 C. C. A. 121), but the 
défendant did not make this point. For the rest, it is substantially cor- 
rect, and does not seem to be questioned. But the défendant requested 
an instruction respecting the burden of proof, and was entitled to an 
instruction upon that subject. The instruction prayed was this: 

"The court charges the jury that the burden in this case rests on the plain- 
tiff to overeome the strong presumptions arising from the terms of and his 
signature to the writlng of December 14, 1905. read in évidence, and the jury, 
to overeome such presumption, must do so upon évidence convineiug the minds 
of the jury beyond reasonable contre versy." 

This instruction the court was not bound to give. In the first place, 
it was not for the court to charaçterize the presumption as "strong" 
— its weight was for the jury; and, secondly, while it is often said in 
similar circumstances that the évidence must be convincing beyond a 
reasonable doubt, yet this is done rather as matter of advice to the 
jury than as an absolute direction. The action being a civil action, 
where a prépondérance of évidence is sufficient, it was sufficient if 
the évidence, of which the presumption was a part, taken as a whole, 
preponderated in favor of the plaintiflf. Whether in this regard it 
would hâve been erroneous to hâve given this instruction as a help to 
the jury in weighing the testimony, we need not détermine. 

There are no other questions of sufficient importance to merit dis- 
cussion. 

The judgment must be reversed, with a direction to award a new 
trial. 
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OHIOAGO, B. & Q. RY. CO. t. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit AprU 24, 1909J 

No. 2,787. 

L APPEAt AND EBBOIt (8 866*)— RBVIEW— DiEEOTED VERDICT. 

Where at the clo8« of the évidence both parties request a fllrected ver- 
dict, but two questions are open for considération In the appellate court: 
First, was there substantlal évidence supportlng the findlng? and, second, 
dld the court commit âny error of law durlng the trial? 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. !S 3474, 
8475; Dec. Dig. J 866.»] 
2. .Railboads (§ 254*)— Safett Appliancic Acts— Construction. 

The duty Imposed on rallroad companlea by Safety Appllanee Act March 
2, 1893, c. 196, 27 Stat 531, aB àménded byAct April 1, 1896, c. 87, 29 
Stat 85 (U. S. Comp. St 1901, p. 3174), and Act March 2, 1903, c. 976, 32 
Stat 943 (U. S. Comp. St Supp. 1907, p. 885), are absolute, and a Com- 
pany Is not relleved from llablllty for the penalty for its violation by the 
exercise of reasonable care, nor because the violation was not Intentional. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. g 254. *J 
8. Kailboads (§ 254*)— Satett Appliance Àcts— Constbuction. 

An action to recover the penalty is a civil and not crlmlnal action. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. | 254.*] 

In Error to the District Court of the United States for the District 
of Nebraska. 

For opinion below, see 156 Fed. 180. 

Charles J. Greene and Ralph W. Breckenridge, for plaîntiff in error. 
PhiUip J. Doherty and Charles A. Goss (A. W. Lane and Luther M. 
Walter, on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and RINER, Dis- 
trict Judge. 

ADAMS, Circuit Judge. Two suits were instituted by the United 
States to recover penalties for violating Safety Appliance Act of 
March 2, 1893, c. 196, 27 Stat. 531, as amended by the subséquent acts 
of April 1, 1896, c. 87, 29 Stat. 85 (U. S. Comp. St 1901, p. 3174), and 
March 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St Supp. 1907, p. 
885). Three separate violations are complained of in one suit and one 
in the other ; but the two, having been Consolidated for the purposes 
of a trial, will be treated as one suit with four counts. 

The several counts charge the use in Interstate traffic by the défend- 
ant railway company of four separate cars of insufficient coupling ap- 
pliances or insufficient grabirons or handholds. T^ey set forth ail oth- 
er façtS; esseritial to a cause of action in favor of the United States. 
After issue joined a trial was had, and, at the close of ail the évidence, 
eàch side moved for a peremptory instruction in its favor. The court 
instructed for plaintiff, ând a verdict was rendered accordingly. Dite 
exceptions were preserved to this action, and the présent writ of error 
challenges its correctness. 

Both sides having requésted an instructed verdict in their favor, un- 
der a familiar rule of practice, there are only two questions open for 

•For otlMnr oum im lame toplo & | miwbxb tn Dec. * Am. Dlgi. U07 to data, * Rep'r Indexw 
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considération by us : First, was there substantial évidence supporting 
the finding? and, second, did the court commit any error of law dur- 
ing the trial? Empire State Cattle Co. v. Atchison, T. & S. F. Ry. 
Co., 147 Fed. 457, 459, 11 C. C. A. 601, and cases there cited. No daim 
is made under the latter head, so we are left to inquire solely as to, 
whether the judgment below is supported by any substantial évi- 
dence. The cause is simplified by the concession of counsel for the 
railway company that there was évidence tending to prove the defect- 
ive condition of each of the four cars as charged, and that they were 
ail being used at the time stated in the several counts in hauling in- 
terstate commerce or as a part of a train containing other cars which 
were doing so. 

The sole contention is that, notwithstanding this concession, inas- 
much as it appears by the proof that défendant did not know its cars 
were out of repair and had no actual intention at the time to violate 
the law but, on the contrary, had exercised reasonable care to keep 
them in repair by the usual inspections, it is not liable in this action. 
Learned counsel concède, what is undoubtedly true, that sustaining 
their contention involves a reversai of the doctrine unanimously de- 
clared by this court in United States v. Atchison, T. & S. F. Ry. Co. 
(C. C. A.) 163 Fed. 517, and United States v. Denver & Rio Grande 
R. R. Co. (C. C. A.) 163 Fed. 519, and a disregard of what they call 
the dictum of the Suprême Court in St. Louis & Iron Mountain Ry. 
Co. V. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; and 
they accordingly invite us to enter upon a reconsideration of the ques- 
tions so decided. 

It was held by us, and in our opinion it was necessarily held by the 
Suprême Court in the Taylor Case, that the duty of railroads under 
the statute in question is an absolute duty, and not one which is dis- 
charged by the exercise of reasonable care or diligence. Since those 
cases were decided, this court in the case of Chi., Mil. & St. P. Ry. 
Co. v. United States (C. C. A.) 165 Fed. 423, has again approved of 
their doctrine, and the Circuit Court of Appeals for the Fourth Cir- 
cuit in the case of Atlantic Coast Line R. R. Co. v. United States (de- 
cided March 1, 1909) 168 Fed. 175, in considering this question, made 
a review of pertinent authorities, and particularly of the cases of this 
court as well as of the Taylor Case, and in an exhaustive opinion 
reached the same conclusion that we did. 

The main ground for asking a reconsideration of our former rul- 
ings is presented in an argument drawn from the assumed criminal 
character of the proceeding against the railroads authorized by the 
safety appliance law. It is argued that no criminal offense can be com- 
mitted when no injury has befallen any one, or when there is no intent 
to do the act constituting the offense, and that no such offense can be 
established by construction. Whether thèse positions are maintaina- 
ble as abstract propositions of law or not, concerning which we ex- 
press no opinion, they hâve no application to the présent case. This 
is not a criminal case. It is a civil action in the nature of the action 
of debt to recover a penalty, which Congress in its wisdom saw fit to 
impose upon railroads to secure compliance with certain specified rég- 
ulations made to promote the safety of passengers and freight carried 
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in interstate commerce and to protect employés engaged m that service. 
Aftermaking provisions for the automatic coupling devices and grab- 
iron and handholds, the statute enacts that any common carrier mak- 
ing use of any car not equipped as required by the act "shall be Hable 
to a penalty of one hundred dollars for each and every such violation, 
to berecovered in a suit or suits to be brought by the United States. 
* * *" Section 6 of the act of 1893. This is not the language em- 
ployed in fixing punishments denounced for criminal offenses. The 
act made it unlawful for railroads touse cars not equipped as therein 
prpvided, and thereby imposed a duty upon railroad companies to equip 
cars acGordingly. /fhis was, by clear and unequivocal language of 
the lawmaker, made an absolute duty, not dependable upon the exer- 
cise of diligence or the existence of any wrong intent on the part of 
the railroad companies. Whether a défendant carrier knew its cars 
were eut of order or not is immaterial. Its duty was to know they 
were in order and kept in order at ail times. Cases supra. A breach 
of this duty, like the breach of most civil duties, naturally entailed a 
liability, and Congress fixed that liability not as a punishment for a 
criminal offense but as a civil conséquence, so far as the government 
was concerned, of a failure to perform the duty which in the opinion 
of Congress the public weal demanded should be performed by rail- 
road companies. 

Such, in effect, has been the ruling upon this statute in the following 
cases: United States v. Central of Georgia Ry. Co. (D. C.) 157 Fed. 
893; United States v. Philadelphia & R. Ry. Co. (D. C.) 160 Fed. 
696; United States v. Louisville & N. R. Co. (D. C.) 163 Fed. 185; 
United States v. Chicago Great Western Ry. Co. (D. C.) 163 Fed. 
775; Unitfid, States v. Louisville & N. R. Co. (C. C. A.) 167 Fed. 
306; United States v. Illinois Central R. R. Co. (recently decided by 
the Circuit Court of Appeals for the Sixth Circuit) 170 Fed. 543. 

In Fortune v. Incorporated Town of Wilburton, 73 C. C. A. 338, 
143 Fed. 114, we had under considération an action for violating an 
ordinance which subjected the offender to a fine and provided that the 
same might be enf orced by imprisonment. We there held that the 
action for the fine was a civil action. Judge Hook, speaking for the 
court, said: 

"The welgit of authority is that such an action Is civil in character aud 
not criminal, even though, as In this case, payment of the penalty assessed 
is authorized to be enforced by the arrest and détention of the persons." 

In the récent unreported case of New York Central & Hudson 
River Railroad Co. v. United States (decided by the Circuit Court of 
Appealis for the First Circuit) 165 Fed. 838, Judge Putnam, speaking 
for the court in an action to recover a penalty for violating Act June 
39,: 1:906, c. 3694, 34 Stat.:607 (U. S. Comp. St. Supp. 1907, p. 918), 
knowm.as the "Twenty-Eight Hour Law," after reviewing authori- 
ties, Englishand American, said: 

f'Therefore, in vlew of Atcheson v. Everitt, Cowp. 382, and other authorlties 
elted. we mùst agrée that,: botU in the United Stages, subjeet to the limitations 
we hâve stated, and in Bngland, the présent proceeding is held to be 'as much 
a civil action as an action for money had and recelved,' using the language 
of Lord Mansfield. Whllé, as we hâve said, certain guarantles of the Consti- 
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tutlon apply, none of them touch any of the questions Involved whlch are 
ralsed by the plalntlff lu error ; and the rules of pleadlng and procédure and 
évidence for this suit are those which apply to an ordlnary civil action for 
debt between private parties." 

In United States v. B. & O. S. W. R. Co., 159 Fed. 33, 38, 39, 86 
C. C. A. 223, the Circuit Court of Appeals for the Sixth Circuit had 
under considération the same "Twenty-Eight Hour L,aw." The action 
was to recover a penalty, and the contention was made that it was 
criminal and not civil. The court, in an opinion on a motion for re- 
hearing, disposed of that contention by saying: 

"The pétition in each case was for the recovery of a penalty, and the ac- 
tions are in the similitude of the eommon-law action for debt, the form be- 
ing simpliâed by the rules of Code pleading. * * • The action of debt 
has long been used, and regarded as the approprlate remedy for the collection 
of penaltles prescribed for the violation of statutes. • » • " 

The Suprême Court in Lilienthal's Tobacco v. United States, 97 U. 
S. 337, 265, 24 L. Ed. 901, in United States v. Zucker, 161 U. S. 475, 
481, 16 Sup. Ct. 641, 40 L. Ed. 777, in Schick v. United States, 195 
U. S. 65, 24 Sup. Ct. 826, 49 L. Ed. 99, and in Hepner v. United States 

(just decided) 213 U. S. 103, 29 Sup. Ct. 474, 53 L. Ed. , treating 

respectively of violations of the national revenue laws, of the customs 
administrative act, of the oleomargarine act of 1886, and of the act 
regulating the immigration of aliens, announced principles which, in 
our opinion, are consistent alone with the theory thaf this is a civ- 
il action. To the same effect, also, are the following cases : Hawloetz 
v. Kass (C. C.) 25 Fed. 765; The Good Templar (D. C.) 97 Fed. 651; 
City of Sparta v. Lewis, 91 Tenn. 370, 23 S. W. 183 ; Campbell v. 
Burns, 94 Me. 127, 46 Atl. 812 ; United States v. Brown, Fed. Cas. 
No. 14,662 (24 Fed. Cas. 1,248). 

The exhaustive opinion of Judge Evans, in United States v. Illinois 
Cent. R. Co. (D. C.) 156 Fed. 182, to which our attention is called, in 
which the contrary conclusion was reached, has been carefully con- 
sidered, but we are unable to give our assent to its conclusion. 

For the reasons stated, and on the strength of the authorities cited, 
notwithstanding the able argument made to the contrary, we must ad- 
hère to the conclusions heretofore reached. 

The judgment must be affirmed. 



HALLA et al. v. COWDEN et al.t 

(Circuit Court of Appeals, Nluth Circuit. May 3, 1909.) 

No. 1,624. 

1. Deeds (I 47*)— Execution— Attestation— CoMPETENCT oï Witnesses. 

Under Clv. Code Alaska, § 82 (31. 8tat. 503), whlch requires deeds to be 
"executed In the présence of two witnesses," such witnesses need not be 
disinterested persons ; the ancient rules so requlrlng belng based on the 
fact that, under the law at that tlme, Interested persons were not com- 
pétent to testify in court to such exécution In case of any controversy re- 

*For otber cases see same toplc & t numbsb In Dec. & Am. Dlgs. 1907 to date, ft Rep'r Indexe* 
t Rehearlng denled May M, 1909. 
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specting it, which law bas been generally abrogated, and Is iiot in force 
In Alaska. 
lEd. Note. — For other cases, see Deeds, Cent. Dig. | 106; Dec. Dig. § 

47.*] 

2. Mines and Minebals (§ 64*)— Leases— Validity of Assignment. 

An assignment of a lease of miuing property in Alaska, required by 
Code Civ, Proc. Alaska, § 1046 (31 Stat. 493), to be executed wJth tUe 
i:ormality of a deed, is not Invalid because the subscribing witnesses 
tliereto were members of the partnership which was the assignée. 

[Ed. Note. — For other cases, see Mines and Minerais, Dec. Dig. 5 64.*] 

3. MiXES AND MiNERALS (§ 38*)— MiNINQ CLAIM—Iî3jB0rMENT— QUESTIONS FOB 

Jury. 

The pleadings in an action of ejectment for a mining claim held to 
présent Issues of fact which under the évidence were properly submitted 
to the jury. 

[Ea. Note. — i'or other cases, see Mines and Minerais, Dec. Dig. § 38.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Elwood Bruner and J. AlHson Bruner (P. M. Bruner, Edward 
Lande, and John P. Allen, of counsel), for plaintiffs in error. 

Charles E. Shepard (Thomas R. Shepard, of counsel), for défend- 
ants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This was an action in ejectment brought 
by the défendants in error against the plaintiffs in error in the District 
Court for the District of Alaska, Second Division, to recover posses- 
sion of a certain placer mining claim in the Cape Nome mining district 
described as the "Golden Bull Claim." Plaintiffs in the court below 
(défendants in error) based their right of action upon a lease executed 
by the défendants (plaintiffs in error) on February 26, 1906, wherein 
they leased the mining claim in controversy to F. R. Cowden, one of 
the plaintiffs, for a term of years beginning on February 26, 1906, 
and extending until July 1, 1909. By an assignment dated March 6, 
1906, the plaintiffs, as copartners doing a mining business under the 
firm name and style of the Golden Bull Mining Company, succeeded to 
the interest of F. R. Cowden. It was provided, among other things, 
in the lease, that the lessees should enter upon the mining claim describ- 
ed immediately after the exécution of the lease and work and mine the 
same steadily and continuously during the term thereof during the 
mining season, and it was further provided that any failure to work 
and mine the same for a period of 15 consécutive days was to be con- 
sidered at the option of the lessors a violation of the agreement. 

The défendants in their answer allège that the plaintiffs claim to be 
entitled to the possession of the premises by reason of the lease set 
forth in the complaint ; that as one of the conditions of the lease 
plaintiffs covenanted and agreed to enter upon the said mining claim 
immediately after the exécution of the lease, and to work and mine 
the claim steadily and continuously during the term of the lease during 
mining season, and any failure to work and mine said claim for 15 

•For other casés see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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consécutive days to be considérée! at the option of tlie lessors a viola- 
tion of the lease ; that plaintiffs had failed, refused, and neglected to 
prosecute the work continuously, and for a period of much more than 
15 days had failed and neglected to do any work whatsoever upon said 
■nining claim; that in May, 190C, and after the plaintifts had full 
knowledge of the adverse claim of the owners and lessees of the Bon 
Voyage placer mining claim which claim was in conflict with the Gol- 
den Bull mining claim, the plaintiffs abandoned the claim, and sur- 
rendered the same to the possession of adverse claimants; that W. J. 
Rogers, one of the plaintiffs, in violation of the covenants of the lease 
and in fraud of the rights of the défendants, located a portion of said 
claim in his own name, and adversely to the rights of the défendants, 
and that at no time had the plaintiffs gone into the possession and 
mined and operated the undisputed portion of the claim, or had they 
attempted to do so as required by the terms, covenants, and conditions 
of the lease. It was further alleged as a défense to the action that 
plaintiffs had surrendered the lease to the défendants and abandoned 
said mining claim, and ceased to prosecute work thereon for a period 
of more than 15 days, and since said surrender had ceased to work 
thereon, and forfeited thereby ail rights if any they had which may 
hâve been secured by them by said lease; that, by the terms of said 
lease, it was provided that, upon the violation by the lessee therein or 
any person under him of any covenant contained in said lease, the term 
of said lease should at the option of the lessors expire, and the same 
and the said premises with the appurtenances become forfeit to the 
lessors; that the défendants exercised said option and retook pos- 
session of said ground, and mined and operated the same until enjoin- 
ed by order of the court. In their reply plaintiffs alleged that in the 
month of October, 1906, the owners of a certain placer mining claim 
known as the Bon Voyage claim were in possession of ground being 
a part of the Golden Bull claim mentioned in the complaint ; that this 
ground was in conflict between the Golden Bull claim and the Bon 
Voyage claim; that défendants being désirons of bringing an action 
against the owners of the Bon Voyage claim and their privies to re- 
cover their possession of the ground in dispute, plaintiffs' company ex- 
ecuted a release to the défendants in order that they might bring an 
action of ejectment against the parties in possession of the disputed 
ground ; that they might be able upon the trial of such action to show 
that they were entitled to the possession of said disputed ground, and 
hâve the right of possession thereto ; that, to enable the défendants 
to bring such action, the plaintiffs executed the release which was plac- 
ed in the hands of one T. M. Reed, an agent and attorney for the de- 
fendants, not as an absolute delivery of the release to the said Reed or 
to the défendants, but solely and expressly upon the condition that 
.he release should be held by the said Reed undelivered until the de- 
fendants should hâve executed an agreement with the plaintiffs to 
make a lease of the Golden Bull claim to the plaintiffs for a term of 
lWO years f rom and after the conclusion of the contemplated litigation ; 
that the défendants, after having first agreed to do as aforesaid, re- 
ceded from their agreement, and wrongfully obtained and took from 
the possession of said Reed the lease and release thereof, and still re- 
170 F.— 36 
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tain possession of the same ; that the défendants had net executed, and 
they refused to exécute, an agreement on their part for a new release ; 
that, shortly after having se wrongfully obtained possession of said 
lease and release, the défendants without notice to the plaintiffs that 
they had receded from their agreement, and without making any de- 
mand upon the plaintiffs that they required plaintiffs to comply with 
the terms of said lease, entered into the possession of said leased prem- 
ises, and they hâve thence retained possession thereof, and excluded 
the plaintiffs therefrom. It is further alleged in plaintiffs' reply that 
none of the time from the date when the plaintiffs temporarily sus- 
pended work on the leased premises in the month of May, 1906, until 
the time when said Reed on behalf of the défendants obtained from the 
plaintiffs the exécution and deposit with him of said release and de- 
posit of said lease, was comprised in the mining season for mining 
said leased premises according to the then customary and approved 
methods and seasons of working such grounds as that included in the 
leased premises. The case was tried before the court and jury, and 
upon the conclusion of the évidence it was submitted under instruc- 
tions. The jury returned a verdict in favor of the plaintiffs. 

It is assigned as error that the court overruled défendants' objection 
to the introduction in évidence of the assignment of T. R. Cowden, the 
lessee of the mining claim, to the Golden Bull Mining Company, on the 
ground that the assignment had not been executed with the formalities 
required by section 82 of the Civil Code of Alaska (31 Stat. 503). That 
section provides as follows: 

"Deeds executed wlthin the district of lands or any Interest in lands thereln 
shall be executed in the présence of two witnesses, who shall subseribe their 
names to the same as such : and the persons exeçutlng such deeds niay ac- 
lîuowledge the exécution thereof before any judge, clerlv of the district court, 
notary public, or eoiumlssioner witliin the district, and the officer talilng such 
acknowlédgnient shall indorse thereon a certiflcate of the aciiuovviedgment 
thereof and the true date of making the same, under hls hand." 

Section 1046 of the Alaska Code of Civil Procédure, relating to év- 
idence (31 Stat. 493), provides as follows: 

"No estaté or Interest in real property, other than a lease for a terni not 
exceeding one year, nor any trust or power concernlng such property, can be 
created, transferred, or declared othervvise than by opération of law, or by a 
conveyance or other instrument in writlng subscrlbed by the party creating, 
transferring or deelaring the saine, or bis lawful agent under written authori- 
ty, and executed with sucli formalities as are required by law." 

The objection is that the assignment was not executed in the prés- 
ence of two disinterested witnesses. The assignment was acknowledg- 
ed before a notary public and executed in the présence of two wit- 
nesses, but thèse two witnesses were copartners, of the assigner in the 
Golden Bull Mining Company. It is therefore contended that they 
were not qualified to witness the exécution of the assignment. This 
objection is supported by the case of Winsted Savings Bank, etc., v. 
Spencer^ 26 Conn. 195, decided in 1857. In that case the exécution of 
a mortgage deed to the Winsted Savings Bank, a private moneyed cor- 
poration, was attested by a witness who at the time of the exécution 
of the deed was a stockholder in the corporation. The witness was al- 
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so the magistrale who took tlie acknowledgment of the deed. The 
court referringto the statute of Coniiecticut concërning- lands, which 
provides that the "subscribing of the name of the grantor shall be at- 
tested by two witnesses," said : 

"But this Is an anciciit statute, and, as we suppose, has by the profession 
always been considered as requlring that deeds should be attested by disin- 
terested or compétent witnesses, witnesses who could testify in court with re- 
spect to the exécution upon any controversy that might arise in respect to it." 

The case of Child v. Baker, 24 Neb. 188, 38 N. W. 725, decided in 
1888, is also cited to the same effect. In that case the law of Nebraska 
provided that : 

"Deeds of real estate • • * executed In thls state must be slgned by the 
grantor or grantors * * «in the présence of at least one compétent wit- 

ness." 

At that time a provision of the Code of the state relating to évi- 
dence provided as f oUows : 

"A person who has a direct légal interest In the suit is not a compétent 
witness unless called on for that purpose by the opposite party." 

It was held that a subscribing witness who was the real owner of 
the title to be evidenced by the deed was not a compétent witness under 
the statute. In both of thèse states the statutes disquahfying witness- 
es on account of interest hâve since been repealed. Wigmore on Evi- 
dence, § 488, and note. 

The history of the rule disqualifying a witness on account of interest 
and the abolition of the rule is given in Wigmore on Evidence, §§ 575, 
576, et seq. In section 576 the author refers to the abolition of the 
rule in the United States with this comment : 

"The détails of the old rule in its application to the numerous circumstances 
of pecuniary interest niay therefore be ignored as having no longer any im- 
portance. In every jurisdictlon under our law interest as a disqualification is 
expressly abolished." 

In the laws of Oregon from which the Alaska Civil Code and Code 
of Civil Procédure were taken the disqualification of a witness on 
account of interest was abolished as early as 1862. The statute is 
found in B. & C. Comp. § 722. This provision was incorporated in 
the Alaska Code of Civil Procédure as section 1033, which provides : 

"Nelther parties nor other pérsons who hâve an Interest in the event of an 
action or proceeding are exeluded as witnesses." 

It follows that the exécution of the assignment was valid under the 
statute, and the objection to its introduction in évidence was properly 
overruled. 

It is assigned as error that the court denied the motion of the de- 
fendants made at the close of the testimony to direct a verdict for the 
défendants. The motion was based upon several grounds, àmong oth- 
ers the issue raised by the plaintififs' reply to défendants' answer. In 
défendants' answer it was alleged that the plaintiffs had surrendered 
the lease to the défendants, and had abandoned the mining daim, and 
ceased to prosecute the work thereon for a period of more than 15 days, 
and h^d ever since said surrender ceased to work thereou, and had 
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forfeitetî thereby ail rights, if any they had, which may hâve been se- 
cured by them by said lease. In plaintiffs' reply it was admitted that a 
release had been executed by the plaintiffs and placed in the hands of 
one T. M. Reed, défendants' agent and attorney, but solely and express- 
ly upon the condition that said instrument should be held by said Reed 
ilindelivered until défendants should hâve executed an agreement with 
the plaintiffs to make the lease of the Golden Bull claim to the plain- 
tiffs for the term of two years from and after the conclusion of the 
contemplated litigation with adverse claimants to a portion of the 
claim. It was further alleged that défendants had wrongfully obtain- 
ed possession of this release, and had entered into possession of the 
released premises. It is now contended by the défendants that plain- 
tiffs by their pleading upon that issue were estopped from asserting 
any right to the possession of the mining claim until the termination 
of the litigation; that, as this litigation was still pending at that time, 
the court should hâve instructed the jury to return a verdict for the de- 
fendants. But plaintiffs' reply did not admit the surrender or défend- 
ants' right to the possession of the release placed in escrow ; nor did 
it admit the right of the défendants to the possession of the premises 
in controversy. Both of thèse claims on the part of défendants were 
denied by the plaintiffs, and testimony was introduced tending to show 
that they were without foundation and without right, and the questions 
were submitted to the jury with the following instructions: 

"If the défendants satisfy you by a prépondérance of the évidence that the 
plaintiffs abandoned the claim and surrendered the lease to the défendants, 
your verdict should be for the défendants, On the contrary, if the plaintiffs 
hâve establlshed their contention, as set forth in thelr reply to the défendants' 
answer, that T. M. Reed, attorney acting for the défendants, induced the plain- 
tiffs to exécute a release of their Interest and rights in the lease by repre- 
sentlng to them that it was nieeessary for them so to do in order that the de- 
fendants might successfully prosecute a suit for the recovery of the possession 
of a part of the leased ground against Frank H. Waskey and others, who had 
taken possession of the same to the vsrong, as clalmed, of both the défend- 
ants herein and their lessees, successors in interest, and assigns, the plaintiffs 
bereln; that the release was placed in the custody of the said Reed in trust 
that he should hold the same until the défendants should exécute and deliver 
to them an agreement stipulating that a new lease should be glven to them 
running for a term of two years from the successf ul termination of the contem- 
plated action ag^lnst Waskey and others, and further stipulating that mean- 
tinie, until the exécution and dellvery of this agreement to the plaintiffs, the 
release should be held in trust, and should be delivered to the défendants pnly 
in exchange for said agreement contemporaneously with the delivery of the 
agreement; and that the défendants afterwards wrongfully obtained the re- 
lease from said Reed without delivering to the plaintiffs the agreement pro- 
vidéd for in thé proposition of Reed to them, and that the défendants, then 
taking advantage of their own wrong, took possession of the claim while the 
plaintiffs were awalting fulflUment of the terms of the proposition of Reed,— 
then the entry upon the claim by the défendants was unlawf ùl, and the plain- 
tiffs should recov^ In this .action, unless the plaintiffs had previously to the 
défendants' entry ùpon the claim abandoned the claim for more than 15 days 
without the assent or acquiescence of the défendants, or had in some other man- 
ner theretofore released the lessors from the obligations of the^ lease. * * * 

"If the jury find from thei testimony that the lease and release of the lease 
were left with T. M. R«ed to be delivered by T. M. Reed to the défendants up- 
on défendants giving an agreement for a new lease, and that the défendants 
•Schwarz and Halla obtained possession of thèse papers from T. M. Reed with- 
out complying with said conditions, and if the jury further find that, whlle 
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said papers were In the possession of T. M. Heed, the plaintiffs were led to 
believe, and had good cause to believe, f rom the acts, conduct, or silence of the 
défendants that the défendants were not then requiring of them a compliance 
wlth the terms of said lease and would not elaim a f orfeiture if they failed to 
comply wlth the ternis thereof, then the jury are instructed that no forfeiture 
for fallure to comply with the terms of said lease could be claimed by the de- 
fendants until they had put plaintiffs upon thelr guard, and had given notice 
to plaintiffs that they required of them a compliance with the terms of the 
lease. * * * 

"The jury are instructed that there Is no évidence of any authorization of 
the placing of the lease in suit or of the release thereof which was executed 
on the part of the plaintiffs in the hands of T. M. Keed, except on the condi- 
tion set forth in the resolution In évidence by which the plaintiffs, Golden Bull 
Mining Company, ■ authorized the placing of said documents in the hands of 
said Reed, namely, that the defeadants should exécute an agreement to the 
plaintiffs to exécute a lease of the Golden Bull claim to the plaintiffs for the 
period of two years from the conclusion o£ the litigation then about to be com- 
menced against adverse elaimants thereof, and the jury are further instructed, 
the undisputed, évidence showing that the défendants did not exécute any such 
agreement to exécute a new lease, that the placing of said lease and said re- 
lease thereof in the hands of said Reed bas never talien effect as a surrender 
of the lease." 

We are of the opinion that thèse instructions fairly presented to 
the jury the questions at issue. 

It is further contended that the court should hâve instructed the jury 
to return a verdict for the défendants upon the ground that the plain- 
tiffs quit work on the premises in controversy in May, 1906, and there- 
after failed and neglected to work and mine the ground for a period 
of 15 consécutive days during the mining season as required by the 
lease. There was évidence tending to show that the mining season for 
this particular character of claim was during the winter, and that the 
winter work had been performed for this claim. It also appeared from 
the évidence that B. Schwarz, one of the défendants, was absent from 
Nome at the time his partners executed the original lease with the 
plaintiffs on February 26, 1906 ; that his name was signed to the lease 
by Otto Halla, one of his partners, without authority ; that Schwarz 
returned to Nome in July, and on September 24, 1906, he signed the 
lease, the légal effect of which was to ratify the lease as of the date 
of February 26,, 1906. This was also a fact tending to show that the 
failure of the plaintiffs to work the mine during the summer of 1906 
was not understood by the défendants as a cause of forfeiture under 
the lease, or, if it was, that the forfeiture was waived. There was also 
évidence tending to show that the conduct of the défendants with re- 
spect to this lease and their dealings with the plaintiffs in other respects 
amounted to à waiver of a forfeiture under the terms of the lease. 

We think the question of a forfeiture was properly submitted to the 
jury for their détermination. We hâve examined the instructions 
given to the jury by the court, and find no error prejudicial to the 
défendants' rights. They covered ail the appropriate instructions re- 
quested by the défendants, and those refused were properly refused. 

The judgment of the court below is affîrmed. 
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LOOH SHÉB tJ NORTBt; imimlgratlon Com'r. et aL 

(Circuit Court of Appeals, Ninth Circuit May 3, ia09.) • 

No, 1,686. 

1. AUŒNS (8 40*)— Immiobation— Statuibs. 

Act Gong. Feb. 20, 1907, c. 1134, 34 Stat. 808 (U. S. Comp. St. Supp. 
1807, p. 389), regulatlng thé Immigration of aliens Into the United States, 
and provldlng for the déportation of aUen prostltutes and such as become 
publié charges wlthin ithree yeara, etc, was a re-enactment and extension 
of Act.Cong. March 3, 1 1903, c. 1012, 32 Stat 1213, and prlor législation 
on the same subject euacted In the Ught of the construction placed on the 
prier acts by the courts. 

[Ed. Note. — For other cases, see Aliens, Dec. Dlg. S 40 *] 

2. AlIENà (S 61*)— lUMlQftATÏON— PEOSTirDtES. 

Act Cong. Fèb. 20, ièOr, c. 1134, i 2, 34 Stat 898 (U. S. Comp. St Supp. 
1907, p. 391), excludeâ pr69tltutes or women or girls comlng Into the United 
States for any immoral purpose a^^ sectlQn 3 declafeS that any allen wo- 
manorgirl who shall bè fôilnd ak Inmate of a house of prostitution, or 
practlclng prostitution, at any tlme wlthin three years after shè shall 
hâve entered the United States shall be deemed to be unlawfuUy there- 
In, àiid shall be deported: Held, that where ' petltloiler, an allen female, 
was found practlclng prostitution In the United States wlthin three years 
after her entry, she was subject to déportation, though her status at the 
tlme of entry as the wlfe of a citizen of the United States entitled her to 
, enter.' , . . . ' ' ' ■ 

[Ed. Note.— For othéf cases, see Alifeûs, Dec. Dlg, i 51.*) 

8. AlIKNS (S 51*>— IUMIQBA.TIPN— PBOSTITUTION— EVIDENCB. 

Evidence that an alieii female was found practlclng prostitution wlthin 
three years after her etitry was évidence that she was a prostltute when 
Bhe entered the United States, and was therefore subject to déportation 
as provlded by Act Cong. Feb. 20, 1907, c. 1134, 34 Stat 898 (U. S. Comp. 
St Supp, 1907, p. 389). . ' ; 

[Ed. Note.— For other càses, see Aliens, Dec. Dlg. {-SI.*) 

4. Aliens (§ 40*)«-Statutes— JîEPKAir-Exci,usioN— Prostitutes. 

Act iCbng. Feb. 20, 1907, c. 1134, 34 Stat 898 (Ù. S. Comp. St Supp. 
1907, p. 889), continues Iri force Act March S, 1903, c. 1012, 32 Stat 1213, 
provldlng for the exclusion of allen prostltutes, and therefore sa ves the 
government's right to déport an allen prostltute, who arrlved In 1906, dur- 
Ing the three-year perlod of probation. 
[Ed. Note.— For other cases, see Aliens, Dec. Dlg. { 40.*] 

6. Aliens (5 23*)— Exclusion— STATUTEa-<3HiNESEPB0STiTUTEs. 

Act Cong. Feb. 20, 19OT, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1907, 
p. 389), provldlng for' the exclusion of allen prostltutes, was applicable 
to Chlnese persons, nbtwlthBtandlng section 43 déclares that the act shall 
not be construed to repeal,' alter, or amend exlsting laws relatlng to the 
Immigration or exclusion of Çhinese persons or persons of Cbiuese de- 
scent , 
[Ed. Note.— For other éaSes, seé Ailens, Dec. Dlg. î 23.*] 

Apfieal from the District Cottrt of the United States for the ï^ùrth- 
em District of California. 

McGowan & Worley, for appellant. 

Robert T. Devlin, U. S. Atty., and George Clark, Asst. U. S. Àtty.,. 
for appellees. 

•For otber oases see aame topic & S numbxb lu Deo. t Am. Dlgs. 1907 to date, & Rep'r Indexe*. 
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Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal from an order of the 
District Court for the Northern District of California dismissing pro- 
ceedings upon order to show cause why a writ of habeas corpus should 
net issue as prayed for in an appHcation made on behalf of one Looe 
Shee. 

It is alleged in the pétition for a writ of habeas corpus that Looe 
Shee came to the United States of America from the repubUc of Mexi- 
co as the lawful wife of Lew Chow, a citizen of the United States, 
in April, 1906, and since her arrivai in the United States she has con- 
tinued to be, and then was, the wife of said Lew Chow ; that she was 
being imprisoned, restrained, confined, and detained of her Hberty by 
Hart H. North, Commissioner of Immigration at the port of San Fran- 
cisco, without authority of law ; that she was in custody under a war- 
rant of déportation issued September, 1907, by the Secretary of the 
Department of Commerce and Labor under the provisions of Immigra- 
tion Act Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 
1907, p. 389) ; that said warrant of déportation provided that she, the 
said Looe Shee, be deported from the United States to the Empire 
of China. It was alleged that said Looe Shee last resided in the repub- 
lic of Mexico, and left her home therein to enter the United States as 
the lawful wife of Lew Chow, a citizen thereof. Upon the pétition 
the court ordered the Commissioner of Immigration to show cause 
why a writ of habeas corpus should not issue as prayed for. 

In the answer to the order to show cause the Commissioner of Im- 
migration set forth his application to the Secretary of Commerce and 
Labor for a warrant for the arrest of Looe Shee, the issuance of the 
warrant, the arrest, and the taking of Looe Shee before a board of 
spécial inquiry; her appearance before the board by attorneys, who 
were fully advised as to their right to introduce évidence in her be- 
half; the refusai of her attorneys to offer any testimony in her be- 
half ; the findings of the board : 

"That Lfloe Shee was admitted at the port of San Francisco, where she ar- 
rlved in transit from Mexico, via El Paso, Tex., on Aprll 28, 1006. That she is 
a native of China, married to Lew Chow, a Chinese native of the United States, 
who has since deserted her and is supposed to be dead. That on the 22d In- 
stant said woman was arrested in a house of prostitution located on Koss al- 
ley, near Jaclvson street, this city, where she was practiting prostitution. Tliat 
she has been a prostitute for a year or more last past. Upon her arrest she 
was given every opportunity, in accordance with the foregoinp; télégraphie war- 
rant and the statute, to show cause why she should not he deported to the 
country whence she came, and at a regular meeting of the board of spécial in- 
quiry, in accordance with the aforesaid warrant, on the advice of her at- 
torney. she stood mute and refuscd to answer any question. And the above 
facts were ascertained from her preliminary stateraent taken at the tlme of 
her arrest, on the 22d instant, aud from the madam of the brothel in which 
she was found." 

The answer allèges: 

"That a full and correct report in writing of the hearing before the board 
«f spécial inquiry was made to the Secretary of Commerce and Labor, and 
thereupon the said Secretary issued the warrant for the détention aud dépor- 
tation of the said Looe Shee, under which she was held in custody." 
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The warrant is dated October 10, 1908, and is set forth in the an- 
swer. It is signed by the acting Secretary of Commerce and Labor and 
recites: 

"Tliat the said Looe Slieels au alleii withiu tlie meiniiiig of the said statute, 
is a prostitute, was a prostitute at tlie tlme of her adinission into tlie United 
States, aud lias beeu fonnd an inmate of a lionse of prostitution practiciui; 
prostitution," and that "tlie period of three jears after landing liad uot 
elapsed." 

The ahswer admitted that, prior to the time the said Looe Shee en- 
tèred the United States, she went through the form of a contract of 
marriage and marriage ceremony with a native Chinese person named 
Lew Chow, which said native Chinese is mentioned in the pétition in 
this case, in the eighth paragraph of the answer it was alleged that : 

"Respondent [the Commissioner of Immigration] was advised and believed 
that the said contract of marriage and marriage ceremony were performed iu 
the City Of Mexico, In the United States of Mexico ; that the said marriage 
contract and marriage ceremony were a mère sham, and a means for evading 
the laws of the United States prohibiting the, landing of Chinese persons with- 
in the United States; that the said liiarriage contract and marriage ceremony 
were entered into aud performed solely for the purpose of enabling the said 
Looe Shee to land in and enter the United States as the wife of a native 
Chinese person, when lu fact the said lyooe Shee was not otherwise entitled 
to land In or to enter the United States ; and the said marriage contract was 
not entered Into and the said marriage ceremony was not performed for the 
purpose of creating the relation of husband and wife, other than as thereiu 
stated." 

In the court below évidence was intrpduced upon the issues present- 
ed by the application for the writ of habeas corpus, the order to show 
cause, and the answer, and the court found ail of the allégations con- 
tained in the answer to be true, except paragraph 8 of the answer, to 
the effect that the marriage ceremony therein referred to was a sham, 
and was entered into for the purpose of evadine the laws of the United 
States prohibiting the landing of Chinese persons. As a conclusion 
of law the court found that the petitioner was not entitled to a writ of 
habeas corpus as prayed for, and the proceedings' were thereupon dis- 
missed. 

The proceedings for the déportation of Looe Shee were in pursuance 
of the following provisions of the act of February 20, 1907, entitled 
"An act to regulate the immigration of aliens into the United States" 
(34 Stat. 898): 

"Sec. 2. The following classes of aliens shall be excluded from admission 
Into the United States: * * * Prostitutes, or women or girls coming into 
the United States for the purpose of prostitution, or for any other immoral 
pui-pose. * * * 

"Sec. 3. * * * And any allen woman or girl who shall be found an in- 
mate of a house of prostitution or practicing prostitution, at any time within 
three years after she shall bave entered the United States, shall be deemed to 
be unlawf ully within the United States and shall be deported as provided by 
sections 20 and 21 of this act." 

"Sec. 20. That any allen who shall enter the United States in violation of 
law, and such as become public charges from causes existing prior to landing, 
shall upon the warrant of the Secretary of Commerce and Labor, be taken 
into custody and deported to the country whence he came at any time within 
three years after the date of his entry into the United States. * * * 

"Sec. 21. That in case the Secretary of Commerce and Labor shall be satls- 
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fipiT lliat an alieii lias been found in the United States in violation of this net. 
or tliat an alien is subject to déportation nnder the provisions of tins act or of 
aiiy law of the United States, he shall cause sueh alien within the pei-iod of 
three years after landing or eutry therein to be taken into cnstody and return- 
ed to the eountry whence he came, as provided by section 20 of this act. 
* * * " 

It appears from the answer that Looe Shee liad full opportunity to 
be heard before the executive officers of the q'overnment upon ail 
questions involving her right to be and remain in the United States 
under this statute. This brings the case within the law as declared in 
the Japanese Immigrant Case, 189 U. S. 86, 23 Snp. Ct. 611, 47 L. 
Ed. 731. In that case a Japanese woman was landed at the port of 
Seattle, in the state of Washington, on the llth day of July, 1901. On 
or about July 15, 1901, the immigrant inspector, having instituted an 
investigation into the circumstances of her entry into the United States, 
decided that she came into the United States in violation of the law, 
that she was a pauper, and a person likely to become a public charge ; 
aliens of that class being excluded by Act March 3, 1891, c. 551, 26 
Stat. 1084 (U. S. Comp. St. 1901, p. 1294). It was contended that the 
provisions of the latter act, giving to inspection officers plenary pow- 
er over the classes of aliens therein referred to, should be construed 
to extend only to aliens who had not eflfected an entrance into the 
United States, and not to those who had lawfully entered the United 
States and had been incorporated into the population of the eountry. 
The proceedings in the case were in conformity with the provisions of 
that act and other acts of Congress then in force, and were substantial- 
ly the proceedings followed in the présent case under Act Feb. 20, 1907, 
34 Stat. 898. This act was a re-enactment and extension of the légis- 
lation upon the subject of immigration, and made in the light of the 
construction placed upon the previous acts by the courts. The déci- 
sion of the Suprême Court in the Japanese Immigrant Case is there- 
fore applicable to the présent case. In that case the court said: 

"That Congress may exclude aliens of a particular race from the United 
States, prescribe the teims and conditions upon which certain classes of aliens 
may corne to this eountry, establish régulations for sending out of the eountry 
snch aliens as corne hère In violation of law, and commit the enforcement of 
sucli provisions, conditions, and régulations exclusively to executive officers, 
without judlclal Intervention, are prlneiples firmly established by the décisions 
of this court. Nishimura Ekiu v. United States, 142 U. S. C51. 12 Sup. Ct. 
.336, 35 U. Ed. 1146 ; Fong Yue Ting v. United States, 149 U. S. 608, 13 Sup. Ct. 
1016, 37 L. Ed. 905 : Lem Moon Sing v. United States, 158 U. S. 538, 15 Sup. 
Ct. 967, 39 L. Ed. 1082 ; Woug Wing v. United States, 163 U. S. 228, 16 Sup. 
Ct. 977, 41 L. EH. 140; Fok Yung Yo v. United States, 185 U. S. 296, 305, 
22 Sup. et, 686, 46 L. Ed. 917. 

"In Nishimura's Case the court said: 'The supervision of the admission of 
aliens into the United States may be intrusted by Congress either to the De- 
partment of State, having the gênerai management of foreign relations, or ta 
the Department of the Treasury, charged with the enforcement of the laws 
regulating foreign commerce ; and Congress bas often passed acts forbidding 
the immigration of particular classes of foreigners, and has committed the 
exécution of thèse acts to the Secretary of the Treasury, to collectors of eus- 
toms, and to inspectors acting under their authority.' After observing that 
Congress, If it saw fit, could authorize the courts to investigate and ascertain 
the facts on whicli depended the right of the alien to land, this court pro- 
ceeded: 'But, on the other hand, the final détermination of those facts may 
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be lutrusted by Congre?s to executive <3t ?ers ; and in sucli a case, as in ail 
otliers, In which a statute gives a dlscretlonary power to an officer, to be ex- 
eroised by him upon bis own opinion of certain facts, he Is made the sole 
iiud exclusive Judge of tbe existence of those facts, and no otber tribunal, un- 
less expressly autliorized by iaw to do so, Is at liberty to re-examine or con- 
trovert the sufflcieney of the évidence on which he acted. Martin v. Mott, 
12 Wheat. 19, 31, 6 L. Ed. 537 ; Philadelphia & Ti-enton Railroad v. Stimpsou, 
14 Pet 448, 458, 10 L. Ed. 535; Benson v. McMahon, 127 U. S. 457, 8 Sup. Ct. 
1240, 32 L. Ed. 234 ; In re Oteiza, 136 U. S. 330, 10 Sup. Ct. 1031, 34 U Ed. 
464. It is not within the province of the judiciary to order that foreigners 
who hâve never been naturalized, nor acqulred any domicile or résidence vplth- 
in the United States, nor even been admittèd Into the country pursuant to law. 
shall be permitted to enter, in opposition to the constitutional and lawful 
measures of the législative and executive branches of the national government. 
As to such persons, the décisions of executive or administrative offlcers, act- 
. Ing within powers expressly conferred by Congress, are due process of law. 
Murray v. Hoboken C!o., 18 How. 272, 15 h. Ed. 372; Hilton v. Merritt, 110 U. 
S. 97, 3 Sup. et. 548, 28 L. Ed. 83. 

"In Iicm Moon Sing's Case it was satd: "The power of Congress to exclude 
allens altogether from the United States, or to prescribe the terms and condi- 
tions upon which they mày come to thls country, and to haVe its declared 
poUcy in that regard enforced exclusivély' through executive offlcers, wlthout 
judiclal Intervention, is settled by Our previous adjudications.' And in Fok 
Yung Yo'S Case, the latest one in this court, it was sald: 'Congressional ac- 
tion bas plaeed the final détermination of the rlght of admission In executive 
offlcers, wlthout judleial intervention, ànd this bas been for many years the 
recognized and declared pollcy of the country.' 

"What was the extent of the authorlty of the executive offlcers of the gov- 
ernment over the petitioner after she landed? As has been seen the Secre- 
tary of the Treasury, under the above act (Act Oct 19, 1888, c. 1210), was au- 
thoTized, within one year after an alten of the excluded class entered the coun- 
try, tb cause him to be taken into custody and returned to the country whence 
he came. Substantially the same power was conferred by Act March 3, 1891, 
c. 551, by the eleventh section of which it is provided that the alien immigrant 
may be sent eut of the country, 'as provided by law,' at any time within tbe 
year after bis illegally coming into the United States. Taking ail its enact- 
ments together, it is clear ihat Congress did not intend that the mère admis- 
sion of an alien, or his inere entering the country, should place him at ail tinies 
thereafter entirely beyond the control or authorlty of the executive offlcers of 
the government. On the contrary, if the Secretary of the Treasury became 
satlsfled that the Immigrant had been allowed to land contrary to the prohibi- 
tion of that law, then he could at any time within a year after the landing 
cause the immigrant to be tfiken into custody and deported. The immigrant 
must be taken to hâve entered subject to the condition that he might be sent 
out of the country by order of the proper executive offlcer If within a year he 
was found to hâve been wrongfully admittèd into or had illegally entered the 
United States. Thèse were substantially the views expressed by the Circuit 
Court of Appeals for the Nlnth Circuit In United States v. Yamasaka, 100 Fed. 
404, 40 C. C. A. 454. » * * 

"Now it has bèen settled that the power to exclude or expel àliens belonged 
to the political departnient of the government, and that the order of an execu- 
tive officer, invested with the power to détermine finally the facts upon which 
an alien's right to enter this country, or remain in it, depended, was 'due pro- 
cess of law, and no other tribunal, unless expressly authorized by law to do so, 
vsras at liberty to re-examine the évidence on which he acted, or to controvert 
its sufflcieney.' Fong Yue Ting v. United States, 149 U. S. 698, 713, 13 Sup. Ct. 
1016, 37 L. Ed. 905 ; Nishimura Ekiu v. United States, 142 U. S. 651, 12 Sup. €t. 
336, 35 L. Ed. 1146; Lem Moon Sing v. United States, 158 U. S. 538, 547, 15 
Sup. Ct. 967, 39 L. Ed. 1082." 

This case was followed under revised and amendatory statutes in 
United States v. Sing Tuck, 194 U. S. 161, 24 Sup. Ct. 631, 48 L. Ed. 
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9ir, United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. 
Ed. 1040, and Chin Yow v. United States, 208 U. S. 8, 28 Sup. Ct. 
201, 52 h. Ed. 369. 

It is contended, however, on behalf of Looe Shee, that, having en- 
tered the United States lawfully as the wife of a citizen of the United 
States, the act of Congress did not apply to her, as the wife of a citi- 
zen takes the status of her husband. But this is not a question of sta- 
tus, having relation only to the date of her arrivai and entry into the 
United States. The question is: What was her status at that time, 
and -whcLt has it been during the probation period of three years pre- 
scribed by Congress ? As said by Mr. Justice Holmes in the late case 
of Keller v. United States, 213 U. S. 138, 29 Sup. Ct. 470, 63 L. 
Ed. — : ■:. ..._, .:,„.., 

"For the purpose of excludlng tbose who unlawfuUy enter thls country, Con- 
gress has power to retain control over aliens long enough to make sure of the 
f acts. ïamataya v. Flsher (Japanese Immigrant Case) 189 U. S. 86, 23 Sup. Ct. 
611, 47 L. Ed. 721. To thls end it may make thelr admission conditlonal for 
three years. Pearson v. Williams, 202 U. S. 281, 26 Sup. Ct. 608, 50 L. Eîd. 1029. 
If the ground of exclusion is their calllng, practlce of it wlthln a short time 
after their arrivai Is or may be made évidence of what it was when they came 
in. Such rétrospective presumptions are not always contrary to expérience or 
unknown to the law. Bailey v. Alabama, 211 U. S. 452, 454, 29 Sup. Ct. 141, 53 
Ia E3d. — . It a woman were found llving in a house of prostitution within a 
week after her arrivai, no one, I suppose, would doubt that it tended to show 
that she was in the business when she arrived. But how far back such an in- 
ference shall reach is a question of degree, like most of the questions of life. 
And, while a period of three years seems to be long, I am not prepared to say, 
against the judgment of Congress, that it is too long," 

This was said in a dissenting opinion ; but it was not a dissent f rom 
anything that the majority of the court had said in the case. On the 
contrary, it was the statement of the law as it had been declared by the 
court in previous cases with respect to the conditions upon which 
aliens are permitted to be and remain in this country, and upon that 
subject unquestionably expressed the views of the whole court. 

It is further contended that, as Looe Shee arrived in this country on 
April 28, 1906, and was a résident in the United States at the time of 
the passage of the act of February 20, 1907, the act did not apply to 
her, This question was before Judge Wolverton in the District Court 
of Oregon in the case of Ex parte Durand (D. C.) 160 Fed. 558. In a 
carefully considered opinion, referring to the provisions of Act March 
3, 1903, c. 1013, 32 Stat. 1213, and Act Peb. 20, 1907, 34 Stat. 898, 
the court held that the act of 1907 continued in force the act of 1903 
as to the conduct of alien prostitutes during the period of probation 
provided by law, and saves the right of the United States to déport one 
who arrived in 1906, though no proceeding was brought for that pur- 
oose until 1908. We adopt the opinion in that case as our opinion on 
this question in this case. 

It is objected that the act of February 20, 1907, does not apply to 
Chinese persons, or a person of Chinese descent. The objection is 
based upon the provisions of section 43 of the act, which provides as 
f oUows : 
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" * » » provided, that this act shall not be construeil to repeal, niter, or 
amend existing laws relating to the Immigration or exclusion of Cliinese per- 
sous or persons of Chlnese descent. * * * " 34 Stat. 898. 

It is contended that Congress has expressed its purpose in the Chi- 
nese exclusion acts that the immigration, résidence, and exclusion of 
Chinese persons should be governed by the laws of Congress upon that 
subject, and not by the gênerai laws regulating immigration. We can- 
not agrée to such a limitation of the act of February 20, 1907, which 
is entitled "An act to regulate the immigration of aliens into the United 
States," and by the terms of its various provisions applies to ail aliens 
alike. To Jiold otherwise would be to favor the Chinese with respect 
to the admission of certain objectionable individuals, which could not 
hâve been the purpose of Congress. We think the construction pîac- 
ed by the Attorney General uppn a similar provision in the act of 
March 3, 1903, is the construction to be placée! upon this statute. 24 
Op. Atty. Gen. 706. In that opinion the Attorney General said : 

"Thére Is notlilug in the laws speeially relating to tlie immigration of Clii- 
nese persons providing for the exclusion of a marchant or member of any other 
excepted class. altho\igh he may be sufCering froni a loathsome or dangerous 
contagions disease; and, unless the act nowunder considération is applicable 
to him, such person may enter the United States wlth impunity, and the pub- 
lie must suffer the conséquences. I can see no valld reason for concluding that 
the Congress intended, by the proviso in question, to imperil the public safety 
by allowing a dlseased person, because of his Chinese descent, to enter, wheu 
the very law in which this proviso appears bas, as one of its spécial purposes, 
the further and more effective protet;tiori of the public from the evil consé- 
quences to be expected as a resuit of the présence of one so afflicted, and to 
this end prescribe his exclusion." 

He further said : ■ . 

"To admit a Chinanian known to be suffering from a contagions disease, 
when another alien not so descended would be excluded because afflicted with 
the same disease, would to that estent defeat the législative intent, made 
clear by the terms of the act, and apparently lead to uujust and unexpected 

results." . 

With respect to the objection that the warrant of déportation was 
signed by the acting Secretary of Commerce and Labor and not by 
the Secretary or Assistant Secretary of that Department, the court will 
take judicial notice of the departments of the government and the ex- 
ecutive officers of such departments. Wigmore on Evidence, § 2576. 

The judgment of the court below is affirmed. 



ERICKSON V. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Third Circuit. Jlay 18, 1909.) 

No. 28. 

1. RaILROADS (§ 460*)— FlHES— CONTBIBUTORY Neglioence of Owneb of Peop- 

EKTY. 

Wbere a railroad company maintains a platform on its right of way 
for public use In loadiug and unloading its cars, and as a necessary Inci- 
dent to its use for that purpose more or less litter and refuse falls upon 
the ground, a shipper usiiig the same and making no more than the usual 
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nmoTint of litter is under no duty to remove the same, and liis failure to 
do so does not constitute eontributory négligence, which wlll preclude 
limi as a matter of law from recovering for a loss of property from a fire 
starting by an englne, but communicated to his property through such ac- 
cuinulated refuse. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 400.*] 

2. Railboads (§ 480*)— Fuses— Actions— Pbestjmptions and Bubden or Peooi' 
—New Jersey Statute. 

Under Act N. J. April 14, 1903 (P. L. p. 673) § 57, whlch provides that, 
in an action for an injury done to property by flre communicated from 
an engine of a railroad company in violation of the provisions of tlie act, 
"proof that the injury was communicated from an engine shall be prima 
facie évidence of such violation, subject to be rebutted by évidence," etc., 
where a plaintiiï proves that a fire whicli destroyed his property was 
communicated from an engine on defendant's railroad, the presumptlon of 
a violation of the statute thus raised must be rebutted by évidence, and 
the question is one for the jury. 

[lîd. Note. — For other cases, see Kailroads, Dec. Dig. § 480.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

George S. Silzer, for plaintiiï in error. 
Alan H. Strong, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

GRAY, Circuit Judge. This case cornes up on writ of error from 
the Circuit Court for the District of New Jersey, where the plaintiiï 
was nonsuited in his action against the défendant corporation, for 
damages caused by fire from defendant's locomotive communicating 
with the plaintiff's buildings. 

Plaintiflf's buildings were immediately on the side of the railroad 
right of way, and about six inches therefrom. In this building, plain- 
tif! conducted the business of hay pressing, and storing baled hay. 
On its right of way, next to plaintiff's property, the railroad Com- 
pany had built a platform for loading cars. This platform extend- 
ed from plaintiff's building to a siding between said platform and one 
of the main tracks of the défendant company. On this siding, the 
défendant placed cars when necessary to receive goods for transporta- 
tion and to be loaded from said platform, the platform being about 
fliush with the floor of a car. This platform was used by the plain- 
tiff and by those of the public to whom it was convenient and who 
desired to ship goods therefrom. Plaintiff's baleroom, adjoining this 
platform and opening upon it, stood upon posts about 31/) feet from 
the ground. On the day before the fire in question, plaintiff had 
been loading baies of hay from his baleroom, across the platform into 
a freight car placed upon the siding of the défendant, adjacent there- 
to. The loading of the car from the baleroom over the platform 
having been completed late in the afternoon, the car was allowed to 
stand on the siding next the platform until the next morning, when, 
about 8:30 o'clock, one of the defendant's trains passed rapidly along 
the main track nearest the siding. As this train was passing this 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 'to date, & Rep'r Indexes 
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piatform, there were dropped or ejected, presumably from the fire 
box of the locomotive, a quantity of Uve coals and cinders. Sparks 
were also seen coming from the smokestack. A strong west wind 
was blowing from the railroad towards plaintifï's buildings, which 
swept the fire, immediately after the passing of the train, under the 
piatform ànd into the rubbish under plaintifï's building, from which 
it was çommunicated to thç building itself. In a short time, the car, 
piatform, and plaintifï's building were destroyed. 

It was in évidence that there was a quantity of loose hay extend- 
ing frotti under the car and piatform towards the rubbish, waste pa- 
per, etc., under plaintifï's building, and the testimony was that the 
lire from the; buming coals dropped by the locomotive was çom- 
municated to this loose hay and thence to the rubbish under plain- 
tifï's building. A statute of New Jersey, passed in 1903 (Act April 
14, 1903; P. L. p. 673), provides as follows: 

"56. Every company or person operatiug or uslng any railroad shall take 
and use âll practicable means to prevent the communication of lire from 
any engine used by them In passing along or being upon sueh railroad to the 
property, of whatever description, of any owner or occupant of any land 
adjacent or near to sald railroad, and shall provide such engine with a 
screen or cover In the smokestack so as to arrest and prevent, as much as 
practicable, the escape of flre ; any company or person ref using or neglect- 
ing to make such provision shall forfeit for every such refusai or neglect one 
hundred dollars to any person who may sue for the same, to be recovered, 
with costs, in an action upon contract in any court having cognlzance 
thereof, one-half ôf the sum to go to the person sulng and one-half to the 
State for the public school fund. 

"57. When Injury Is done to property by flre çommunicated from an engine 
of any Company or person in violation of the foregoing section, such com- 
pany or person shall be liable in damages to the person injured ; and in 
every action for an injury done to the property of any person by fire çom- 
municated from an eijgine in violation of the preceding section of this act, 
proof that the injury was çommunicated from an engine shall be prima 
facie évidence of such violation, subject, nevertheless, to be rebutted by évi- 
dence of tlie taklng and using ail practicable means to prevent such com- 
munication bf flre as by said section required ; it shall be lawful for any 
railroad company to insure such property exposed to loss by flre çommuni- 
cated from its engines, and such company shall hâve an insurable interest 
therein." 

There can be little or no doubt that the fire which destroyed plain- 
tifï's building was çommunicated from the locomotive of the train 
passing immediately bçf ore -its outbreak. At the dose of the plain- 
tifï's évidence, a motion for nonsuit was made by defendant's counsel, 
and granted by the court, the learned judge saying : 

"The only conclusion from the évidence which the jury could draw is, that 
the fire originated on the defendant's lands under or near the piatform. The 
plalntlffi's own testimony is strongly to this effect, and ail the other évidence 
is in harmony with it. It apparently caùght from combustible matter lylng 
on the defendant's land at that place. There is, however, no évidence of 
there having been any litter or other combustibles at that point prior to the 
time of the flre. 

"The évidence shows that In loading cars at that point, Some straw aûd hay 
fell through the cracks on elther side of the piatform, and the jury, if the 
case were left to them, would naturally and necessarily Infer that it was this 
straw and litter which caught flre. This was put there by the plaintlff In 
the course of his business; I think it was négligence to allow it to remain 
there, and that such négligence contributed to his injury. But If it were 
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the duty of the défendant to remove It, It would be allowed a reasonable 
time to diseharge Its duty before it could be deemed négligent. The évi- 
dence shows that thls car had just been loaded, and was stUl standing on 
the track. Under the circumstanees, whleh are undlsputed, I think the 
question of reasonable time thus presented, is a question of law rather than 
of f act, and as such I must conclude that the défendant has not been shown to 
be négligent in that respect. 

"In short, so far as the évidence discloses, if there had been no litter on 
the defendant's property, there would hâve been no flre. Thls litter was 
put there and allowed to remain there by the plaintiff, and as its belng there 
undoubtedly eontrlbuted to the plaintiflE's injury, I feel constrained to grant 
the motion for a nonsuit. It was the causal connection between defendant's 
oiegligence and the injury, without which the latter would not hâve happened." 

We cannot agrée as to this finding of contributory négligence on 
the part of the plaintiff, as a matter of law. It appears from the 
évidence that the scattered hay on defendant's right of way, under 
the car and under the platform, was presumably dropped through the 
spaces on either side of the platform, while the hay was being handled 
between plaintiff's baleroom and the freight car, thèse spaces being 
between the platform and defendant's baleroom and between the plat- 
form and the freight car. It is not shown in what quantity this litter 
existed under the car and platform, just before the fire, and we are 
not to présume that its quantity was greater than was to be expected 
from the delivery of the 100 baies or more from defendant's plat- 
form into the freight car. The platform was a pubHc one erected 
by défendant on its own premises, for the purposes of its freight 
trafïic. There was necessarily incident to the delivery and réception of 
bulky goods from shippers, for transportation by défendant, a cer- 
tain amount of litter and refuse. Such conditions appertain to the 
business in which défendant was engaged. It invited the delivery 
of goods upon this platform for shipment, and if the litter or waste 
material remaining on the«railroad premises was unavoidable, and 
nothing more than what was usually attendant upon the transaction of 
such business, no duty devolved upon the shipper to remove the same. 
On the contrary, if the accumulation of such material présents a dan- 
ger to adjoining property from its liability, under favoring conditions, 
to communicate fire, it is the duty of the railroad company to remove 
the same. Such an accumulation may come from the delivery of 
goods by a number of shippers, and it would be unreasonable to re- 
quire that each of them should, after finishing his delivery, return to 
defendant's premises to sweep up whatever usual and unavoidable 
litter had been made thereby. We think, therefore, at this stage of 
the case, the learned judge of the court below erred in finding the 
plaintiff guilty of contributory négligence, as a matter of law. 

It is to be observed that, by section 57 of the New Jersey statute, 
above referred to, it is enacted that : 

"In every action for an injury done to the property of any person by flre 
communicated from an engine, in violation of the preeedlng section of this 
act, proof that the injury was communicated from an engine shall be prima 
fade évidence of such violation, subject, nevertheless, to be rebutted by évi- 
dence of the taklng and uslng of practicable means to prevent such com- 
munication of flre as by said section requlred." 
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The court below seems to hâve overlooked this provision of the law, 
in deciding, as a further ground of nonsuit, that if it were the duty of 
the défendant to remove this loose hay and litter, the question of rea- 
sonable time v^ithin which this should be donc, was, under the circum- 
stances, a question of law, rather than of fact, and in concluding that 
défendant îiad not been sliown to be négligent in that respect. There 
was admittedly proof that the fire, and therefore the injury, was 
communicated from an engine of the défendant. There was, there- 
fore, prima facie évidence of violation by the défendant of the duty 
imposed upon it by the statute. That is, there was a presumption of 
négligence which the défendant must rebut, in order to relieve it there- 
from. Whether it has done so, is clearly a question for the jury. 

The judgment below is therefore reversed, with directions for fur- 
ther proceedings consistent with this opinion. 



BRADY et al. T. BERNARD & KITTINGER et al. 

(Circuit Court of Appeals; Sixth Circuit. February 13, 1909. Rehearing De- 

nied May 15, 1909.) 

No. 1,855. 

1. BANKErPTCT (§ 461*)— Appeals— Time foe Takino. 

An appeal from a Judgment making an adjudication of bankniptcy must 
be taken witliin the 10 days allowed by Banicr. Act July 1, 1898, c. 541, 
§ 25a, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432), and the time cannot be 
extended or revived by any subseauent proceeding in tbe case. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 920 ; r)«c. Dig. 
§ 461.*] 

2. Bankeuptcy (I 440*)— MoDK of Review — Obdeb Rbfusino to Vacatb Ad- 

judication. 

An order of a court of bankruptcy refusing to vacate an adjudication Is 
not one of the orders from whicli au appeak is provided for by Bankr. Act 
Juiy 1, 1898, c. 541, § 25a, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3432), nor 
Is it one relatlng to a eontroversy arising in bankruptcy proceedings ap- 
pealabie under section 24a, but Is an administrative order reviewable oniy 
on pétition to revise under section 24b. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915 ; Dec. Dig. 
î-440.*] 

8. Bankeuptcy (§ 440*)— MpDB OF Review- Misiake im Pbodeduee, 

Tlie provisions for appeal made by Bankr. Act July 1, 1898, c. 541, 5 25a, 
30 Stat 553 (U. S. Comp. St. 1901, p. 3432), and those for revision under 
section 24b, are mutuaily exclusive, and, where an appeal has been er- 
roneously taken, it cannot be treated and sustained as a pétition for re- 
view. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915 : Dec. Dlg. 
I 440.*] 

4. Appeal and Eeeoe (§ 840*)— Review — Question of Jubisdiction. 

A Circuit Court of Appeals cannot remand a cause with directions to 
dismiss for want of Jurisdietion, where the alleged want of jurisdiction in 
the court below Is predicated upon an issue of fact adjudicated in the 
court below in favor of Jurisdiction, and where the order or Judgment 
making such adjudication Is not properly brought up for review. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. | 3302; 
Dec. Dlg. § 840.*] 

•For other cases see same topio & S numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Kentucky. 

Norman Farrell, Jr., and S. A. Anderson, for. appellants. 
J. R. Duffin and G. B. Likens, for appellees. 

Before SEVERENS, Circuit Judge. and KNAPPEN and SAN- 
FORD, District Judges. 

SANFORD, District Judge. This is an appeal from the District 
Court for the Western district of Kentucky, sitting in bankruptcy. 
The appellees hâve moved the court to dismiss the appeal upon the 
ground that it was not taken in time. 

The proceedings below, so far as now material, were as follows : 

On December 25, 1907, Bernard & Kittinger and the other appellees 
filed in said District Court an involuntary pétition in bankruptcy against 
the appellant, Philip Brady. On January 9, 1908, Brady filed a plea to 
the jurisdiction of the court, averring that he had never had his dom- 
icile, résidence, or place of business within said district ; and on Janu- 
ary 13, 1908, by leave of the court, filed an answer, averring that he 
was a farmer chiefly, and therefore not subject to the bankruptcy act 
of Juïy 1, 1898, c. 641, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), 
and denying that he was insolvent or had committed any act of bank- 
ruptcy ; to which answer replication was filed. 

No further proceedings were had until April 17, 1908, when the 
attorney who represented the petitioning creditors in the court below 
presented to the court and filed in the cause a written instrument, dated 
March 5, 1908, signed by Brady, withdrawing from the record his 
plea to the jurisdiction and answer, admitting the allégations of the 
pétition, and consenting that he might be adjudged a bankrupt; and on 
the same day, in pursuance of this instrument and at the instance of 
said attorney, an order was entered by the court reciting that, upon 
the motion of said Brady, his plea and answer were withdrawn, and 
that, the pétition for adjudication having been thereupon heard and 
considered, the said Brady was declared and adjudicated a bankrupt, 
and the cause referred to the référée in bankruptcy. 

On April 12, 1908, 11 days thereafter, the said Brady and the other 
appellants, claiming to be his creditors also, came and moved the court 
to set aside the order adjudging Brady a bankrupt, and tendered to the 
court their sworn pétitions praying the same relief, alleging in sub- 
stance that the aforesaid instrument signed by Brady, upon which the 
adjudication was based, had been signed and left w'ith the said attor- 
ney for the petitioning creditors on condition that it was only to be 
used in the event Brady failed to comply with certain conditions of 
a proposed settlement; that Brady had fully complied with thèse con- 
ditions, but that the said attorney had refused to dismiss the case in 
accordance with the agreement; that Brady had thereupon notified 
said attorney that his consent to the adjudication in bankruptcy was 
withdrawn, and that he would resist any effort to hâve him adjudged a 
bankrupt upon the authority of the aforesaid instrument; and that 
thereafter, without notice to Brady, said attorney had wrongfully and 
lîOF.— 37 
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without right présentée! said instrument to the court, and caused the 
afoçesaid motion and order of adjudication to be entered. 

At a subséquent h^ring upon this motion, counter affidavits were 
filed by the original petitioning creditors, alleging in substance that 
the aforesaid written instrument had been deposited by Brady with 
their said attorney with the agreement that if Brady did not comply 
with the terms of the proposed settlement it was to be filed as the basis 
of an adjudication in bankruptcy ; that Brady had failed to comply with 
thèse terms; and that their said attorney, after notifying Brady 's at- 
torney that he would promptly file said instrument, had filed the same 
in good fâith, concealing nothing, and in accordance with the agree- 
ment. 

The motion to set aside the adjudication having been taken under 
advisen^ent, the court thereafter, of its own motion, entered an order 
allowing -the parties to take proof on the question whether Brady's 
résidence; domicile, or principal place of business had been within the 
district for the gréa ter portion of the six months immediately preced- 
ing the filing of the pétition in bankruptcy; and, proof having been 
taken on this question alone, the court, on June 9, 1908, entered an 
order reçiting that, pursuant to a written opinion that day filed, the 
motion to set aside the adjudication of bankruptcy was overruled. In 
the written opinion thus referred to, no référence was made to the 
manner in which the order of adjudication had been obtained, or to 
the question whether the said attorney for the petitioning creditors 
had been authorized to use Brady's written consent as a basis for the 
adjudication, but the jurisdictional question raiçed by Brady's plea 
was alpne considered, and, the court reaching the ; conclusion that it 
was fairly certain from the testimony that Brady's principal place of 
business had been within the district for the greater part of the six 
months preceding the filjng of the pétition, it was recited that the mo- 
tion to set aside the order of adjudication "is therefore overruled." 

On June 18, 1908, within 10 days thereafter, Brady and the creditors 
who had moved the court to set aside the adjudication were granted 
an appeal from "the judgments made and entered in the foregoing 
causes on April 17, 1908, and on June 9, 1908." 

The appellees, after filing a brief on the merits, before the hearing 
in this ccJurt moved to dismiss the appeal on the ground that, not 
having been taken within 10 days from the judgment of April 17, 1908, 
adjudicating Brady a bankrupt, it was not in time. 

1. In so far as the appeal was taken from the judgment of adjudica- 
tion entered April 17, 1908, the motion to dismiss must be granted. 
Section 35a of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 553 
(U. S. Comp. St. 1901, p. 3432), provides that an appeal taken from 
a court of bankruptcy to the Circuit Court of Appeals from a judg- 
ment adjudging a défendant a bankrupt "shall be taken within ten 
days after the judgment appealed from has been rendered." As no 
appeal was prayed or granted from the judgment of adjudication withr 
in 10 days after its rendition, the time for appealing therefrom ex- 
pired at the end oî the said 10 days, and could not be extended or re- 
vived by any subséquent proceeding in the case. Crédit Company v. 
Arkansas Railway Company, 128 U. S. 258, 261, 9 Sup. Ct. 107, 32 
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L. Ed. 448; Conboy v. First Nat. Bank, 203 U. S. 141, 145, 27 Sup. 
Ct. 50, 51 L. Ed. 138 ; In re Alden Electric Company, 123 Fed. 415, 
59 C. C. A. 509. As neither the motion nor the pétitions to set aside 
said judgment were made or presented to the court until after the 
expiration of said 10 days, the case cannot, for that reason, if for no 
other, be brought, even by analogy, within the rule laid down by this 
court in the case of Mills v. Fisher & Co., 159 Fed. 897, 87 C. 
C. A. 77, 16 L. R. A. (N. S.) 656, that where a pétition to rehear is 
filed within 10 days after the judgment the time for taking an appeal 
is thereby extended. 

3. The same reasoning, however, does not apply to the appeal from 
the order or judgment refusing to set aside the adjudication of bank- 
ruptcy. The provisions of section 25a of the bankrupt act, allowing 
appeals to be taken to the Circuit Court of Appeals from judgments 
adjudging or refusing to adjudge a défendant a bankrupt, granting 
or denying a discharge, and allowing or rejecting a debt or claim of 
$500 or over, within 10 days after the entry of the judgment appealed 
from, relate only to the cases specifically mentioned in this section. 
The order or judgment overruling the motion to set aside the ad- 
judication of bankruptcy is not one of the judgments specifîed in such 
section; hence, if an appeal would lie at ail to this court from such 
order, it would not be controUed by the limitation of time contained 
in said section of the bankrupt act, but could be taken within the same 
period as other appeals from the District Courts ; that is to say, within 
six months after the entry of the order sought to be reviewed, as pro- 
vided in section 11 of the Court of Appeals act of March 3, 1891, c. 
317, 26 Stat. 829 (U. S. Comp. St. 1901, p. 552). Steele v. Buel, 104 
Fed. 968, 44 C. C. A. 287; Booneville Nat. Bank v. Blakey, 107 Fed. 
891, 47 C. C. A. 43 ; In re Mueller, 135 Fed. 711, 68 C. C. A. 349 ; 
General Orders in Bankruptcy, 36 (89 Fed. xiv, 32 C. C. A. xiv). 

Furthermore, even if the provisions of section 25a of the bankrupt 
act were otherwise applicable to the appeal taken from this order or 
judgment, it is obvions that the time for such appeal would not begin 
to run from the date of the original judgment of adjudication, but only 
from the date of the order appealed from, and, having been taken 
within 10 days from such date, the appeal would be within the proper 
time. 

3. While, however, in so far as the appeal was taken from the order 
or judgment of June 9, 1908, the motion to dismiss cannot be sustained 
upon the ground upon which it was based, namely, that the appeal- 
was not taken in time, the court is constrained of its own motion to 
dismiss such an appeal, for the reason that the order or judgment 
overruling the motion to set aside the judgment of adjudication is not 
one from which an appeal will lie to this court. As already stated, it 
is not one of the specifîed judgments which are reviewable by appeal 
under section 35a of the bankrupt act. Neither will an appeal he un- 
der section 24a of the act, investing the Circuit Courts of Appeals with 
"appellate jurisdiction of controversies arising in bankruptcy proceed- 
ings from the courts of bankruptcy of which they hâve appellate juris- 
diction in other cases." The "controversies arising in bankruptcy pro- 
ceedings" ref erred to in this section, as has been heretof ore held by 
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thîs court, are "those independent or plenary suîts which concern the 
bankrupt's estate, and arise by intervention or otherwise between the 
trustée representing the bankrupt's estate and claimants asserting some 
right or interest adverse to the bankrupt or his gênerai creditors," and 
do not include "administrative orders and decrees in the ordinary 
course of a bankruptcy between the filing of the pétition and the final 
settlement of the estate," which, under section 24b of the bankrupt act, 
are subject to revision by this court in matter of law upon pétition for 
review. In re Mueller, 135 Fed. 712, 68 C. C. A. 349 ; Dickas v. 
Barnes, 140 Fed. 849, 72 C. C. A. 261, 5 L. R. A. (N. S.) 654; David- 
son V. Friedman, 140 Fed. 853, 73 C. C. A. 553; In re McMahon, 147 
Fed. 684, 77 C. C. A. 668 ; O'Dell v. Boyden, 150 Fed. 731, 80 C. C. 
A. 397. 

While the line of démarcation between the classes of cases respec- 
tively appealable and reviewable is not always distinctly marked, it is 
clear that the proceedings under the motion to set aside the judg- 
ment adjudicating Brady a bankrupt related to an administrative mat- 
ter which arose in the ordinary course of the administration of the 
bankrupt estate, under the power of the court to set aside a judgment 
improperly obtained as an incident to the principal cause and without 
recourse to an original proçeeding for that purpose (Doss v. Tyack, 
14 How. 297, 14 L. Ed. 428), and that the order or judgment over- 
ruling the motion to set aside the adjudication would hâve been re- 
viewable by this court in matter of law upon a pétition for review 
seasonably filed in this court. ït was expressly held by this court in 
the case of In re Ives, 113 Fed. 911, 51 C. C. A. 541, that an order 
sustaining a demurrer to a pétition filed for the purpose of vacating 
an adjudication in bankruptcy is not a judgment from which an appeal 
will lie, under section 25 of the bankruptcy act, but is reviewable 
by pétition in matters of law. And in the case of Plymouth Cord- 
age Company v. Smith, 194 U. S. 311, 24 Sup. Ct. 725, 48 L. Ed. 
992, in which it was held that the Circuit Court of Appeals had juris- 
diction to revise in matter of law the proceedings of a District Court 
in Oklahoma, in bankruptcy, it appears that one of the particulars in 
which it was sought to review such proceedings was the refusai of the 
District Court to permit certain creditors of the bankrupt to file a mo- 
tion to set aside an order dismissing a pétition in involuntary bankrupt- 
cy. Clearly, the revisory power in référence to setting aside an order 
dismissing a pétition in bankruptcy would be the same as that in réf- 
érence to an order refusing to set aside an adjudication of bankruptcy. 

It is also the settled rule of this court, in accordance with the great 
weight of authority in the fédéral courts, and in harmony with the 
case of First National Bank v. Title & Trust Company, 198 U. S. 
280, 25 Sup. Ct. 693, 49 E. Ed. 1051, and earlier décisions of the Su- 
prême Court, that the provisions for appeal under section 24a of the 
bankrupt act and those for review under section 25b are "mutually 
exclusive," and that where an appeal has been erroneously taken it 
cannot be treated and sustained as a pétition for, review. In re Muel- 
ler, 135 Fed. 712, 68 C. C. A. 349; Dickas v. Barnes, 140 Fed. 849, 
72 C. C. A. 261, 6 E. R. A. (N. S.) 654; Davidson v. Friedman, 140 
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Fed. 853, 72 C. C. A. 553 ; In re McMahon, 147 Fed. 684, 77 C. C. 
A. 668; O'Dell v. Boyden, 150 Fed. 731, 80 C. C. A. 397. 

4. It is urged, however, in behalf of the appellants, that it is shown 
by the weight of the proof that the appellant Brady did not hâve his 
principal place of business within the Western district of Kentucky, 
as found by the District Court; that hence there was no jurisdiction 
of the cause in the court below ; and that, instead of dismissing the 
appeal, the cause should be remanded to the District Court with in- 
structions to dismiss the entire proceedings. It is, however, sufficient 
to say in answer to this contention that the rule which appellants seek 
to invoke, that an Appellate Court will remand a cause with instruc- 
tions to dismiss whenever it appears from the record that there was 
no jurisdiction in the court below, has no application except where 
such want of jurisdiction affirmatively appears upon the face of the 
record, in a case otherwise properly before the Appellate Court, as 
in that of Mattingly v. Northwestern R. R. Company, 158 U. S. 53, 
15 Sup. Ct. 725, 39 L. Ed. 894, and that the Appellate Court has no 
jurisdiction to so remand where the alleged want of jurisdiction in 
the court below is predicated upon an issue of fact adjudicated in the 
court below in favor of the jurisdiction, and where the order or judg- 
ment in which such adjudication was involved is not properly brought 
before the Appellate Court for review. 

5. It results that the appeal in this case must be dismissed. No 
opinion, however, is expressed as to whether, in view of the lapse of 
time, a pétition for review can now be "seasonably filed" within the 
rule stated by this court in the case of O'Dell v. Boyden, hereinabove 
cited. 

An order will be entered dismissing the appeal in accordance with 
this opinion, with costs to the appellees. 



JOHNSON V. UNITED STATES. 

Circuit Court of Appeals, First Circuit. May 20, 1909.) 

No. 810. 

1. Ckiminai Law (§ 674*)— Tbial— Réception of Evidence. 

The rule applied that, on the trial of a criminal case, the judge may in 
his discrétion exclude evid.jiice of facts which, though relevant to the 
issue, appear to him to be too remote to be material under ail the clr- 
eumstances of the case. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 074.*] 

2. Criminal Law (§ 825*)— Instructions— Necessitt of Requests. 

The rule applied that, where the instructions of the court on a particular 
issue in a criminal case are correct a« far as they go, the omission to call 
attention to a particular phase of such issue is not ground for reversai, 
unless the court's attention was ealled to It. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. S 2005 • Dec. 
Dig. § 825.*] 

3. Bankeuptcy (§ 495*)— Offenses Against Bankeuptct Law— Concealment 

OF Pbopebty— Evidence. 

On the trial of a bankrupt, charged with concealment of property froni 
his trustée, testimony of the trustée is admissible to show that he was not 
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iïiformecV by défendant tliat property belonging to him was stored In 
places where that chnrged to hâve been concealed was found by the 
trustée. Jacobs v. Tlnitecl States, 161 Fed. 694, 88 O. C. A. 554, and Jobn- 
', Soti V. Uiilted States, 163 ï'ed. 30, 89 C. C. A. 508, construed. >, 
[Ed. Note. — For otber Cases, see Bankruptcy, Dec. Dig. § 495.»] 

In Error to the District Court of the United States for the Dis- 
trict of Massachusetts. 

See, also, 89 G. C. A. 508, 163 Fed. 30. 

John J. Coady (Harvey H. Pratt,: on the brief), for plaintiff in 
error. 

William H. Garland, Asst. U. S. Atty. (Asa P. French, U. S. Atty., 
on the brief), for the United States. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This was an indictment of a bankrupt 
for concealing certain goods in f raud of his bankruptcy. He was con- 
victed and sentenced, and then sued out this writ of error. There 
are quite a number of alleged errors assigned, but they class them- 
selves as stated herein. 

The first alleged error was that the court allowed proof of a décla- 
ration by Johnson, the bankrupt, made in August, to the effect that 
he intended to open a, number of stores in the autumn, and "stick it 
into those people" who hâve been trusting him, "and let the whole 
thing go up in smoke in April." He meant April of the following 
year, and he made an assignment for the benefit of his creditors on 
the 3d day of that month. The only apparent objection to this is the 
remoteness of the déclaration f rom the , consummation of the inten- 
tion declared. It does not seem to us to be sufiiciently remote to be 
objectionable on that score. Moreover, on questions of remoteness 
of this character, the trial judge is permitted to exercise a certain de- 
gree of discrétion which we cannot overrule in this case. 

Then come several alleged errors based on the fact that, while the 
indictment sets out that the détails of the goods secreted' were un- 
known to the grand jurors, a bill of particulars was filed by the 
United States on the order of the coyrt on Johnson's motion. Thèse 
alleged errors relate to évidence M^hich the court admitted with réf- 
érence to other goods, the whole having a tendency to show that 
there was a connected intent on the part of Johnson with référence 
to a gênerai concealment of merchandise from his creditors. The 
point of the objection seemed to be the rule that nothing except what 
was detailed in the bill of particulars could lay the basis of a con- 
viction; but,, on the attention of counsel being called to the distinc- 
tion arising from the fact that the évidence objected to was well with- 
in the supplemental rule, admitting, for the purpose of showing a 
fraudulent ihtent, contemporaneous àcts of a cha:racter similar to 
that charged in the indictment, we understood counsel to waive thèse 
alleged errors, as they properly should hâve done, / 

Johnson also objects that the court refusedto admit his wife to 
prove that up to the time of failure he was paying: ail his creditors 

'For otIi«r caees seè same toplc & i ^umb^r In. Dec. & . Am. Digs. 1907 to date, & Rep'r Indexes 
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in the usual way. This was offered for the purpose of showing that 
there had been no attempt to conceal assets. This was a matter of 
so little weight, and so remote, that we think it was within the discré- 
tion of the trial judge to refuse to admit it, and that the exercise 
of this discrétion was of such a character that, under the circum- 
stances, we are not called on to revise it. We adhère to, and approve, 
the rule stated in Chase's Stephen's Digest of the Law of Evidence 
(2d Ed.) 6, as foUows: 

"The judge may exclude évidence of faets whlch, though relevant or deeined 
to be relevant to the issue, appear to him too remote to be material under ail 
the clrcumstauces of the case." 

Illustrations of this rule are found in the succeeding pages of the 
work cited and in the notes to the text. 

The next alleged error is that the trial judge erred in his instrvic- 
tions to the jury concerning the failure of Johnson to keep books of 
account. It appears that he did not keep books of account, and the 
reason he gave was that his transactions were strictly cash, and kept 
on slips which were destroyed as each transaction was closed. The 
court submitted the facts about this matter to the jury, to be weighed 
by them on the question of intent. The court undoubtedly had general- 
ly the right to do this. The instructions excepted to cover nearly two 
pages. So far as they go they are correct, so that, in any event, this 
court would not be compelled to act on exceptions to a whole niass 
of instructions, as were those at bar, vmless very substantial error 
existed. Passing by that, the instructions, as we hâve said, are cor- 
rect so far as they go; and, if the .court omitted to call attention to 
some particular phase which might not hâve been in its mind, and 
which was in the mind of Johnson, it was the duty of Johnson to 
call attention to it, and ask further instructions if he desired to ex- 
cept. This is the ordinary and just rule. 

The trustée in bankruptcy was permitted to testify that he had 
never learned from Johnson that there was property belonging to 
him stored in the places where the goods covered by the indictment 
were found, and that the trustée himself found the goods in ques- 
tion, apparently without the assistance of the bankrupt. This was 
objected to on the ground that it was an attempt to disclose Johnson's 
testimony before the référée. The décisions of this court in Jacobs 
V. United States, 161 Fed. 694, 88 C. C. A. 554, and Johnson v. Unit- 
ed States, 163 Fed. 30, 89 C. C. A. 508, are relied on by the plain- 
tiff in error. In thèse cases it was decided in substance that neither a 
bankrupt's schedules in bankruptcy nor his examination before the 
référée, if objected to by the bankrupt, are admissible on an indict- 
ment of this character. Also, in Jacobs v. United States, indirect 
methods of getting in the examination were condemned; and it is 
especially on that point that the plaintifï in error now relies. No ex- 
ception was taken to the form of the interrogatory. It is difficult to 
conceive how, ordinarily, the fact of concealment in violation of the 
statute can be proven, except by testimony drawn from the trustée 
in this manner ; and we hâve no doubt that, standing alone, this ques- 
tion and answer are not covered by either of the two décisions cited, 
or that, standing alone, no error would appear. The record, however, 
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shows that, on the cross-examination of the plaîiîtiff in error, tlie fact 
that there had been an examination of the bankrupt was put into 
the case without any objection. In the order in which the record is 
made up, this was apparently put in before the testimony of the trus- 
tée was ofifered; and it is in view of that fact that the plaintiff in 
error urges that the United States, in putting in this testimony, had 
référence to the examination before the référée, and thus souglit to 
accomplish a resuit in an indirect method which had been condemned 
generally in Jacobs v. United States. This, however, is not the nat- 
ural order in which the case would be brought out. The trustee's 
évidence introduced by the United States woiild naturally précède 
the testimony of the plaintiff in error, who was called in his own 
behalf. The objection to the introduction of the testimony of the 
trustée makes no allusion to the fact that the existence of an examina- 
tion had already been introduced in évidence ; so the record does not 
show that, when the objection was made in connection with the in- 
troduction of that testimony, the attention of the trial court was called 
to the fact that there had been an examination before the référée. 
Therefore, in any event, whatever the order of the évidence, the at- 
tention of that court was not called to the spécifie point on which the 
plaintiff in error now relies. Consequently, we are compelled to treat 
the évidence of the trustée as though it stood by itself ; and, standing 
by itself, we, as we hâve said, hâve no doubt of its admissibility. 

We believe we hâve now considered ail the propositions brought 
to our attention by Johnson, and we find no error in the record. 

The judgment of the District Court is affirmed. 



ATOKA COAL & MINING CO. v. MILLER. 

(Circuit Court of Appeals, Elglith Circuit. April 30, 1909.) 

No. 2,739. 

Mastee and Servant (§ 286*)— Master's Ltability foe Injtjby to Seevaïît— 
Machineby and Appliances— Eîxtent of Mastee's Duty. 

In defendaiit's coal mine there was a double car tracls extendlng down 
an Incline tp the shaft. Empty cars were drawn up while loaded cars 
were let down by means of a cable. At the top of the incline the cable 
passed around a horizontal wheel, was crossed in front of it, and each 
end passed over a sheave wheel at the side for the purpose of holding them 
apart and in thelr crossed position. Plaintiff, who was an employé in the 
mine, was between the two parts when the sheave wheels gave way, and 
was Injured by the two parts of the cable springing together. Held that, 
in an action to recover for the injury, it was prejudicial error to submit 
to the jury the question of defendant's négligence in fatling to plant posts 
between the two branches of the cable, which might hâve held them apart 
when the wheels gave way ; it appearing that the appliances as used had 
been in opération for many years without disclosing any neeesslty for 
such posts, and there belng no évidence that they were customary or had 
ever been used elsewhere, and the rule being that a master is not required 
to adopt every conceivable précaution against accident, but only to exer- 
cise reasonable care. 
[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 286.*] 

•For other cases see.same topic & § nximeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 7 Ind. T. 104, 104 S. W. 555. 

Ira D. Oglesby, for plaintiff in error. 

William A. Vinson (J. H. Gordon, Randell & Randell, and Wilkins 
& Vinson, on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. This was an action by Dave Miller against 
the Atoka Coal & Mining Company for personal injuries received while 
working in its mine, and claimed by him to hâve been caused by de- 
fective machinery. Upon a trial to a jury in the United States Court 
for the Central District of the Indian Territory, Miller recovered a 
verdict for $8,000. The trial court regarded it as excessive, and re- 
quired a remittitur of $3,500 as a condition to overruHng defendant's 
motion for a new trial ; and judgment was thereupon entered for $4,- 
500. The judgment was affirmed by the United States Court of Ap- 
peals in the Indian Territory. The défendant prosecuted this writ of 
error. 

In the underground workings of the mine there was an incline lead- 
ing from a cross-entry down to the bottom of the .shaft. The coal 
as it was mined was hauled in small cars along the entry to the top 
of the incline. The cars were then switched to one or the other of 
two tracks running down the incline to the shaft. The double track 
on the incline was operated in this manner: At the top was a large 
wheel placed in a horizontal position and controlied by a brake. In 
front of it, on either side, were two small sheave wheels, also disposed 
horizontally. A long wire rope or cable passed around the large wheel, 
and then crossed in front of it and around the outside of the small 
wheels; the purpose being to give the rope as much friction surface 
as possible on the large wheel to prevent it from slipping. One end 
of the rope was attached to loaded cars at the top of the incline and 
the other to empty cars at the bottom. When the large wheel revolved 
the loaded cars were let down the incline on one track and the empty 
^ars were pulled up on the other. There were switches near the top 
of the incline so arranged that cars could be shunted from one track 
to the other and taken off into either end of the intersecting entry as 
desired. By the crossing of the rope in front of the large wheel and 
its passage over the outer edges of the sheave wheels there was, while 
the appliances were in opération, a strain upon the sheave wheels 
caused by the loaded and empty cars at the ends of the rope. Were 
it not for the sheave wheels, which kept the two arms of the rope 
apart, they would hâve come together, recrossed, and assumed their 
original tangential position to the large wheel. 

On the occasion in question the plaintifï went between the ropes, it 
is claimed unnecessarily, to throw a switch while some loaded cars 
were being let down and some empties were being pulled up. The 
sheave wheels gave way, and he was caught and injured by the 
.straightening of the arms of the rope. Though there was sufficient 
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évidence to rèquire the submission of the case to the jury, it should 
be observed that the verdict might well hâve been the other way. 
There was a sharp conflict as to the cause of the accident, whether an 
accidentai derailment of the cars at a point down the incline, resulting 
in a sudden and excessive strain on the sheave wheels, or, as was 
charged in the complaint, some defect in the appliances about the 
wheels themselves. There was also a like conflict in the évidence as 
to whether those appliances wére in fact defectiVe, and, if defective, 
whether that condition was discoverable by the exercise of reasonable 
care in inspection, and also as to whether the plaintiff was guilty of 
contributory négligence in going between the ropes while the ma- 
chinery was in opération, contrary to the rules. 

Some évidence was received on behalf of plaintifï, over defendant's 
objection, that if the défendant had planted posts in the bight of the 
ropes near the sheave wheels they rnight hâve cauglit the ropes and 
prevented them from straighteriing out and causing the injury. The 
court submitted that évidence to the jury, and instructed them that, 
if the placing of the posts was feasible and ought to hâve been donc, 
it was the duty of défendant, in the exercise of ordinary care, to place 
them there, and a f ailure to do so would be an act of négligence. This 
was error. Although the complaint contained a gênerai averment o'f 
négligence, which we think was Sufïicient for the introduction of évi- 
dence, the évidence received was wholly insufficient to authorize a 
finding that the défendant was négligent in that particular. The ap- 
pliances as défendant had them had been in opération many years with- 
out disclosUre of the necessity for such posts, and it was not shown 
that the use of them Was customary, ôr in fact that they had ever been 
used elsewhere. There was nothing more than mère suggestion that 
if posts had been placed near the sheave wheels they might hâve 
câti^ht the ropes and prevented them from flying together; but there 
was nothing from which the duty of the défendant to maintain them 
could reasonably hâve been inferred. After an accident it is easy to 
suggest methods by which it might hâve been avoided, though a care- 
ful and prudent person engaged in such business would not ha\re 
anticipated they were reasonably necessary. It was not the duty of 
the défendant to adopt every conceivable précaution against accident, 
but simply to exercise reasonable care in supplying and maintaining 
reasonably safe appliances. 

The évidence upon the substantial issues in the case was so conflict- 
îng that the prominence given to the matter of posts was well cal- 
culated to préjudice the défendant. Upon this subject the Court of 
Appeals in the Indian Territory said: 

"We believe that inasmuch as tbe complaint was not drawn upon the theory 
above stated, and in vlew of tlie character of the évidence in connection there- 
wltti, that the court erred in the admission of such évidence and In instruct- 
ing the jury upon such theory. And vre fnrtlier believe that the court should 
hâve given the appellànt's (defendant's) Instruction No. 11 eliminating this 
theoiT from the case, a,lthough, had the complaint been drawn upon this 
theory and the eyidence supported it, we could find no fault with the action 
of the court in this respect. It Is true that the admission of the évidence and 
thé instruction to the jury upon this question niay hâve influenced the jury in 
iletermining the amdunt of damage in this case; but in vlew of thé other evl- 
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dence in the case we belleve that hâd this évidence been exduded, and had they 
not been Instructed on thls point, their verdict would hâve been for the appel- 
lee just the same. And in vlew of the remlttltur of $3,500 required by the 
court before overruling the motion for a new trial, equalizlng the damage 
with the ihjury sustained, we believe that the admission of this évidence and 
the giving of thèse Instructions hâve not been prejudlcial to the appellant in 
this case. And we refuse to reverse the case on thèse grounds." 

Bût the admission of the évidence and the giving of the instruction 
did not, as the court supposed, bear uport the amount of damage. The 
amount of damage was determined by the nature and extent of the 
injuries which the plaintiff sustained. The error of the trial court 
bore upon the plaintiff's right to recover at ail, not how much he 
should recover, and no court can measure its influence upon the minds 
of the jurors or weigh it in dollars. It may hâve been the determin- 
ing factor in their finding that défendant was négligent. But, even 
if the évidence and instruction had related to the amount of recovery, 
the case was not of a character to permit of the extraction of the error 
by the réduction of the verdict. 

There are varions other matters presented, which, however, are 
not likely to arise again, and we need not discuss them. 

The judgment is reversed, and the cause is remanded for a new trial. 



HTJXriEY T. PENNSTIiVANIA WAREHOTiSING & SAFH DEPOSIT CO. 
(Circuit Court of Appeals, Third Circuit. June 1, 1909.) 
No. 10. 

Appeai, and Erbor (§ 78*)— Décisions Reviewable— Finality of Oedeb. 

A rule made on pétition of a défendant requiring the plalntifï and a 
third party to interplead, but which does not discharge the défendant 
from liabillty nor make àny disposition of the property which the action 
was brbught to recover, is not a final order from which a writ of error 
will lie. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. § 464 ; Dec. 
Dig. S 78.* 

Flnality of Judgments and decrees for purposes of review, see notes to 
Brush Electric Co. v. Electric Imp. Co., 2 & C. A. 379; Central Trust Co. 
V. Madden, 17 0. C. A. 238; Prescott & A. C. Ky. Co. v. Atchlson, ï. & 
S. R. Co.. 28 C. C. A. 482.] 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Joshua R. Morgan, for plaintiff in error. 

Joseph H. Taulane and White, White & Taulane, for défendant in 
error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Cit-cuit Judge. In the court below, Norman S. 
Huxley; herein styled plaintiff, brought an action against the Pennsyl- 
vania Warehousing & Safe Deposit Company, herein styled défendant, 
to recover six automobiles. Thereupon the défendant presented to 

•For oUter cases see saœe topic & } humbkb lu Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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that court â pétition wherein it alleged it had no title to said machines: 
that they Kad been stored with it by the Dragon Automobile Com- 
pany, to which it issued six certificates ; that the plaintiff claimed own- 
ership of the automobiles by virtue of ownership of, thèse certificates ; 
that the Dragon Automobile Company, since the storage, had gone 
into bankruptcy, and its receiver had notified défendant not to deliv- 
er the automobiles to the plaintiff. The petitioner offered to bring 
the automobiles into court or dispose of them as it might direct. It 
also prayed an order for plaintiff and the receiver to interplead. There- 
upon the court, on June 22, 1908, granted a rule on plaintiff and the 
receiver "to show^ cause why they should not interplead as to the sub- 
ject-matter of this action, and why the Pennsylvania Warehousing & 
Safe Deposit Company should not hâve leave to dispose of said six 
automobiles as the court shall direct." To this rule separate answers 
were filed by plaintiff and the receiver. The only action show^n there- 
on by the court is the mémorandum in the docket entries : 

"Sept. 18, 1908. Ordered that the rule granted June 22, 1908, on Norman 
S. Huxley, Dragon Automobile Company, and James A. Hayes, Jr., receiver 
thereof in bankruptcy, to show cause why they should not interplead as to 
the subject-matter of this action, and why the Penna. Whg. & Safe Dep. Co. 
should not hâve leave to dispose of the said six automobiles as the court 
shall direct, be made absolute." 

The docket entries also show that no orders were subsequently 
made. Thereupon the plaintiff, without joining the receiver or re- 
questing him tp join therein, sued out this writ, and as error assigned 
the court's action, first, "in making absolute the said rule for an inter- 
pleader," and second, "in not dismissing the said rule for an inter- 
pleader." • 

Passing by the question whether, when an order affecting several 
persons is made, a writ can be sued out by one alone in the absence 
of summons, severance, or a sufficient showing for nonjoinder of the 
other.(Port v. Schloss Bros. & Co., 149 Fed. 731, 79 C. C. A. 437), 
we think the record in this case fails to disclose a final order to war- 
rant a writ of error. No order has been made marshaling the parties ; 
no direction has been entered as to the disposai of the prOperty, though 
the rule to do so was made absolute ; and, what is the vital point to 
the plaintiff, the défendant has not by order been discharged of lia- 
bility. Under thèse circumstances, we are of opinion no writ lies. If 
the court does liot discharge the défendant from liability, and this 
has not been done, the plaintiff is not aggrieved, and if the title of the 
receiver finally prevails, then the plaintiff was not a|fgrieved by the 
court's action.: Without passing on any of thèse questions of express- 
ing any view as to what order would be a final one, or at what stage 
of the proceeding error would lie, it suffices to say that in. the présent 
status of the case a writ of error does not lie, and the one sued out 
must be dismissed. This conclusion is in accord yvith fédéral and state 
authorities. In Bostwick v. Brinkerhoff, 106 U. S. 3, 1 Sup. Ct. 15, 
2Î' L. Ed. 7,3,the courtsay: 

"The rule Is well settled and of long standing that a judgment or decree 
to-be final, within the meaning of that tenn as used In the aet of Congres» 
Jlvlng this court jurisdictlon on appeals and writs of error, must terminate 
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the lltigation between the parties on the merlts of the case, so that, if there 
should be an affirmance hère, the court below would hâve nothing to do but 
to exécute the judgment or decreiB it had already rendered. * * * It has 
net always been easy to décide when decrees in equity are final within 
this rule, and there may be some apparent confllct in the cases on that 
subject, but in the common-law courts the question has ne ver been a difflcult 
one. If the judgment is not one whlch disposes of the whole case on its 
merits, it is not final." 

In addition thereto, the Pennsylvania cases — Armstrong v. Espy, 220 
Pa. 48, 69 Atl. 69; Russell v. Stewart, 204 Pa. 311, 53 Atl. 771; 
Kenworthy v. Equitable Co., 218 Pa. 289, 67 Atl. 469 ; and Watkins 
V. Hughes, 206 Pa. 527,, 56 Atl. 22 — are in accord with our view that 
there is no basis in this record for a writ of error, and the same should 
be dismissed. 



SHARPE V. ALLENDER. 
(Circuit Court of Appeals, Third Circuit. June 3, 1909.) 

No. 18. 

BANKBTJPTCY (§ 166*)— VOIDABLE PREFERENCE— REASONABLE CAUSE FOB CBED- 
ITOK TO BELIEVE I^SOLVENCY OR InTENT OF DEBTOE. 

The fact alone that a creditor knows his debtor to be financially em- 
barrassed and is pressing for payrnent of his claim is not sufflcient to 
charge him with having reasonable cause to believe his debtor to be in- 
solvent and that a transfer of property to him as seeurity is intended as 
a préférence, so as to render such transfer voidable on the bankruptcy 
of the debtor, under Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (U. 
S. Comp. St. 1901, p. 3445). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §• 256 ; Dec. Dig. 
§ 166.*] 

Appeal from the District Court of the United States for the Middle 
District of Pennsylvania. 
See, also, 164 Fed. 448. 

I. C. Elder and J. A. Strite, for appellant. 
Ruthrauff & Nicklas and O. C. Bowers, for appellee. 

Before GRAY and BUEFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, the estate 
of the Wolf Company being in course of administration in bankrupt- 
cy, John S. Allender presented a pétition, alleging he was the own- 
er by assignment by that company of an account it formerly had 
against the Pacific Éxport Lumber Company; that the trustée of the 
Wolf Company had notified the lumber company said account was still 
owned by the bankrupt company and not to pay the same to Al- 
lender. Thereupon ît was agreed the claim be paid to the trustée 
pending an adjudication of ownership. On référence of that ques- 
tion, the référée held the assignment to Allender by the Wolf Com- 
pany was an illégal préférence, and awarded the fund to its trustée. 
The court sustained objections to this report and awarded the fund 

*For other cases see same toplc & i nvmbxb in Dec. & Am. Digs. 1907 to date, A Rep'r indexes 
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to , Ajl^nder ; i,ts opinion beîng reported in 164 Fed. 448. Thereupon 
the receiver appealed, , v , 

After argument and 'due considération, we find no error in the 
court's conclusion. The questions of fact hâve had the painstaking 
exaraination characteristic of tlje judge of the court below, and a dis- 
cussion of them would be a needless répétition. We content ourselves 
with saying the proofs do not satisfy us that AHenderhad reasonable 
cauée ;tç> believe the \VoIf Cônipâ'ny intended by the assignment to 
givé Him a préférence. And iïi that connection we referto Grant V. 
National Bank, 9^ U. S: 80,' 24 L. Ed, 971, where Mr. Justice Brad- 
ley, spèàking df the provision, "having reasonable cause, to believe such 
persoh is insdlvent," in Act Mafch 3, 1867, c. 176, 14 Stat. 517, said: 

"It is not enough that a credltor bas some cause to suspect the insolvency 
of his debtor; but he must havè such a Knowledge of facts as to induce a 
reasonable beiief of hls defctor's insolvency, in order to Invalldate a securlty 
taken for hls debt. ♦ • * A màn may hâve many grouuds of suspicion 
that his debtor is In falUng clrcuœstances, and yet hâve no cause for a well- 
grounded bellef of the fact. He may be unvplUing to trust him further. He 
may feel anxlous about his claim, and hâve a strong désire to secure it ; and 
yet such, beiief as the act requires may be wanting. Obtp.ining additlonal 
securlty, or reeelving payment of a debt, under such clrcumstances, Is not pro- 
hibited by law. * * * Hende the act, very wisely, as we think, Instead 
of ma^ing à payment. or a securlty vold for a meré suspicion of the debtor's 
insblveiicy, requlresi for. that putpose, that his credltor should hâve some 
reasonable cause to believe him Insolvent. He must hâve a knowledge of 
some fact or facts calCùlated to produce such a bellef in the mind of an 
ordinarily Intelligent man." 

Applying the reasoning of tha,t case to the présent, we are of opin- 
ion there was proof of no such facts as to reasonably cause Allender 
to believe that the WoH Company intended to give him a préférence. 
That he was anxiôus about his claim and wahted more security is 
true ; but this state of a creditor's mind is nôt the measurC of proof 
the act requires. ' 

This view of the case renders it unnecessary for us to pass on the 
question of whethef this appeal lies, as we are of opinion it should 
be dismisse<l on the merits. . 



LIBBRMAN et al. V. RUWELI. et al. , 

(Circuit Court of Appeals, Third Circuit. May 18, 1909.) ' 

■ ■ ■ ' No. 25. I- •: 

i; Pa^nts (§ 178*)— CpN.8^Btr<:TiojT— Equivalent Parts. i. ,. 

Where a patent dépends: for ,1^8 jqpvelty over the prior art upon a single 
limited featiiré of constructloti,. tlié clalnis eaniiot Be expanded- 'tiy' aiiy 
doctrine of equivàiétits to covér a device which lackfe that single 4iiteeutial 

-■!' feature. .■'■.■'•■ -y / : ■ , ,-.,i; "• . ,':,;,,■ 

(Ed. Note. — For'other cases, see Patents, Cent; Dlg. | 254% ; Dec. Dig. 
■ § 178.*] ■ ■::'.: ■ . . ■ ■ ■ ' , ^ : , ■ ; 

•For other cases see sàme topïc & § numbee In Dec. & Am. Dlgs. 1907 to date; & Rep'r Infléxea 
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2. Patents (§ 328*) — Infeinqement — Cigab Rolling Table and Wbappeb 

CUTTEB. 

The Liberman patent, No. 668,921, for a comblned cigar rolling table 
and wrapper cutter, construed, and, as llmlted by the prlor art, held not 
Infrlnged. 

[E3d. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 165 Fed. 208. 

John P. Croasdale, for appellants. 
Charles Howson, for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
court below, dismissing the bill of complaint, in a suit brought upon 
letters patent No. 668,921, dated February 26, 1901, issued to Isadore 
Liberman, complainant's décèdent, for certain improvements in a 
combined cigar rolling table and wrapper cutter. The opinion deliv- 
ered by the court below, in dismissing the bill, is to be found in 165 
Fed. 208. Approving the opinion of and conclusions reached by the 
learned judge of the court below, it is only necessary to add thereto 
certain observations suggested by points specially dwelt upon in the 
argument before this court. 

The endless knife which projects through a suitable opening in the 
rolling table is, as described by the court below, an irregularly ellip- 
tically shaped boxlike structure, the top of the inclosing sides of which 
constitutes the knife edge, which, projecting slightly through the 
table, serves to eut the leaf spread over the table and the perforated 
platen, which rests upon springs just inside the knife edge of the 
box, and covers the space enclosed thereby. In the Williams patent 
of the prior art, this knife-edged box and the perforated platen in- 
closed were stationary, and the table moved vertically, so that alter- 
nately the knife might extend slightly above it or be flush with it, 
according as the cvitting or wrapper rolling function of the machine 
was in use. The knife-edged sides of this boxlike structure were 
deep enough to inclose a considérable air space between the platen 
and the bottom of the box, and into the bottom of the chamber thus 
inclosed a suction tube, connected with an air pump, was introduced 
by which the air in the chamber being exhausted, the tobacco leaf was 
held securely on the perforated platen. In the patent in suit, which 
was for alleged improvements in a machine of this character, there 
is claimed a combination of the same forming and wrapping table, 
the same endless knife adapted to project through said table and also 
to lie flush therewith, but diiïering from the prior art, as exhibited 
in the Williams patent, by having the relative motion of the knife 
and table brought about by a vertically moving knife with a station- 
ary table, and by having a structurally separate exhaust box carry- 
ing or supporting the knife. 

•For other cases see same topic & § ndmber in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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The peculiarîty of the case, as noted in the opinîon of tlie learnecl 
judge of the court below, is, that in a previous suit, in whicb the in- 
fringer's device was an exact reproduction of that of the patent 
in suit, the patent was declared valid and infringement, of course, de- 
creed. As the WilHams patent, tb which we hâve just referred, was in 
the prior art, the scope of plaintiflf's invention must be narrowed there- 
by, and his claims restricted to those particulars which differentiate 
it with respect to that art, though its patentable vahdity may not be 
questioned. Ail the éléments of complainant's patent are old, in- 
cluding the separate exhaust box, but the essential thing claimed is 
the structurally separate exhaust box connected with and supporting 
the endiess knife, and moving vertically therewith through the sur- 
face of the stationary table. In the defendant's machine, we hâve 
the stationary knife and exhaust box and vertically moving table 
of the Williams patent. It is to be remembered that the exhaust 
box or chamber qf .that patent consisted of the inclosed space be- 
low the knife edge, which could be made of any required dimensions 
by the deepening or shortening of the inclosing sides of said cham- 
ber. In the patent in suit, this chamber is practically enlarged by 
taking the bottom out of the exhaust chamber, inclosed by the sides 
of the knife, and resting the sides of the knife upon, and securing 
them to, a structurally separate exhaust chamber, thus constituting 
an enlarged exhaust chamber, difïering in that respect from the Wil- 
liams patent only in degree. But this structurally separate exhaust 
chamber was old in the art, and the défendant bas adopted it in his 
device, so that he has a stationary exhaust box supporting a station- 
ary knife and a movable table relatively thereto. The patentée thus 
desçribes his invention: 

"My invention comprises Improved means for ralsing the knife above the 
surface of the surrounding table during the act of cutting the wrapper and 
then lowerlng the same flush with the table." 

This means is a vertically moving exhaust box pushing the knife 
above it to the required position above the surface of the table and 
withdrawing the same by reversed vertical motion. This vertically 
moving exhaust box and knife is not présent in defendant's machine, 
and one élément of the combination described in the patent, there- 
fore, as essential, is lacking. 

The doctrine of équivalents, as applied to the relative motion be- 
tween the table and the knife, has no application hère. In the first 
place, the table cannot hâve a relative motion with référence to the 
exhaust box, in the sensé in which it has it with référence to the knife, 
and though a structurally separate exhaust box is old in the art, plain- 
tiff claims that a vertically moving exhaust box supporting the knife 
is new. But> without dwelling on a distinction which may be merely 
verbal, it is only necessary to remark that, where a patent dépends 
for its novelty over the prior art upon a single limited feature of 
construction, the claims cannot be expanded by any doctrine of équiva- 
lents to cover a device which lacks that single essential feature. Deal- 
ing with the application of the doctrine of équivalents, in Wagner 
Typewriter Co. v. Wyckoff et al., 151 Fed. 585, 81 C. C. A. 139, the 
Circuit Court of Appeals said : 
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"Such an argument wonld hardly be permlssible were we concerned with 
a broad fundamental patent, but in a patent strictly llmited to a spécifie 
construction, It Is wholly Irrelevant. Gathright obtained bis second patent 
because be convinced the Patent Office officiais that he had made an improve- 
ment in the mechanism of the flrst patent; and we are now asked to hold 
as an infringer one who does not use the improvement, Tliis cannot be done." 

The decree of the court below is affirmed. 



GENERAL ELECTRIC 00. T. SMITH. 

(Circuit Court, D. Massachusetts. June 11, 1909.) 

No. 424. 

Patents (§ 328*)— Validitt and Infeingbment— Electeio Safett-Fuse. 

The Thalacker patent No. 502,541, for an electric safety-fuse, consist- 
Ing of a comblnation of a main safety-fuse, a box or case inclosing the 
same, and a small auxlliary fuse, not fuUy Inclosed, whlch blows at the 
same tlme as the main fuse, and the purpose of which Is to indicate the 
blowing of the main fuse, was not anticipated and discloses invention, 
but is not infrlnged by a device whlch is without the comblnation and 
structurally différent, except that It bas an auxlliary fuse as an indicator. 
[Ed. Note. — For other cases, see Patents, Dec. 0ig. § 328.*] 

In Equity. On final hearing. 

William K. Richardson and A. D. Salinger, for complainant. 
John P. Bartlett and Henry B. Brownell, for défendant. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 502,541 to Cari Thalacker, dated August 1, 1893, for im- 
provements in electric safety-fuses. Claims 1, 2, and 4 are in issue: 

"Claim 1. In an electric safety-fuse, the comblnation of a main safety- 
fuse, an auxlliary safety-fuse, and a box or caslng eompletely' enveloplng the 
main fuse, but so constructed as to permit the condition of the auxlliary fuse 
to be seen. 

"(2) In an electric safety-fuse, the comblnation of a main fuse, an auxlliary 
fuse, and a caslng eompletely enveloping the main fuse, but only partially 
enveloping the auxlliary fuse." 

"(4) In an electric safety-fuse, the comblnation of a main fuse, an auxlliary 
fuse,, overlying and underlying portions of Insulatlng materlal, an inclosing 
caslng, sald caslng provlded with an opening through its top portion whereby 
the condition of the auxlliary fuse may be observed." 

The object of inclosing the main safety-fuse is to prevent, when 
the fuse blows, the spattering of the métal of the fuse strip, and to 
confine the heated and burning metallic vapors and particles of the 
molten métal. When the main fuse is eompletely inclosed its con- 
dition cannot be easily observed, and this is a substantial objection, 
as is shown by the fact that inclosed fuses of the prior art were pro- 
vided either with openings in the inclosing case or with a transparent 
cover of glass or mica, as well as by the fact that most of the dif- 
férent forrhs of inclosed fuses developed since the date of the Thal- 
acker patent hâve some means of external indication to show when the 
invisible main fuse is blown. 

*For otber cases see same topic & S nxtmbbb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
170 P.— 38 
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Thalaçker's spécification says: 

"Safety-fuses as heretofore constructed hâve consistée! of a strlp of fusible 
métal inserted between the divided ends of an electrlcal conductor. Sucli 
fuses are commonly unprotected by any covering. Hence, when they are 
'blown,' the métal of the fuse strlp is spattered over the surrounding parts, 
and It Is net unusual for an arc to form between the remalning portions 
of the sti'ip or the terminais of the conductors to which the strip is attached. 
Further, fuses so arranged are unreliable, as their fusing point is afCected by 
the surrounding température, air eurrents, etc. 

"In other constructions the fusible strlps hâve been Inclosed in a suitable 
tube or box, which arrangement obviated the objections stated, but was not 
suitable for use, as the condition of the fuse could not easily be observed. 

"In order to make a safety-fuse which shall hâve none of the faults men- 
tioned, I combine with a strlp of fusible métal, completely inclosed In a non- 
conducting box or case, an auxillary fusible strlp so located and connected 
as to be seen at ail times, and which will be destroyed when the main fuse, 
which is Dut of sight, is 'blown.' " 

The spécification states further : 

"The opération of my Improved fuse is readily understood. When the 
main fuse Is blown, the auxillary fuse is llkewlse blown; the main fuse, 
however, being completely incased within the protectlng coyer the material 
of which It Is made cannot scatter, nor can an arc be formed, and the action 
of the fuse Is no longer afCected by variation in température. At the same 
time thé condition of the main fuse will always be indicated by the condition 
of the auxillary fuse, as seen through the openlng In the cashig." 

The feature of Thalacker's invention which has been'most discussed 
is the means provided for giying outward indication of the condition 
of the invisible main fuse. His inclosing box is provided with an 
opening which discloses, not a portion of the main fuse as in the prior 
art, but a portion of a small auxiliary fuse, of material which fuses 
when the main fuse blows, which is so small, and contains so slight 
an amount of fusible material, that no evil results ensue upon its de- 
struction,, though it is partially uncovered. Instead of partially uncov- 
ering the mafii fuse, as in the prior art, he inclosed the main fuse and 
added an auxiliary fuse that would blow upon the blowing of the 
main fuse, but which, unlike the main fuse, could be partially uncov- 
ered without objectionable results. 

I find nothing in the prior art which anticipâtes this feature. It is 
true that an inclosed fuse, with means for giving external indication 
of its condition, is .shown in the patents to Van Depoele, Nos. 417,12,3 
and 429,981; but Van Depoele does not do this by an auxiliary fuse 
so small that it can be partially exposed for direct inspection. Upon 
the blowing of Van Depoele's fuse it disrupts a firite wire attached 
to the fuse, and thus rdeases a pivoted wing held by the wire with- 
in the case, so that it drops down through a slot in the case and thuï 
signais that the main fvise is blown. While thèse patents show that 
Thalacker was not first to provide an inclosed fuse with an exterior 
indicator, they contain no suggestion' of the use of an auxiliary fuse 
for indication. 

I am pf the opinion that the Thalacker patent describes a patentable 
invention, and thàt the principal question in the case is as to the breadth 
of this invention and thé proper sco'pèof the claims in suit. 

The complainant contends in effect that the use, in connection with 
an inclosed fuse, of a fuscrwire haying the sole function of indicating 



GENEItAL ELECTRIC CO. V. SMITH. 595 

the condition of the main fuse, was broadly new in tlie art, and that 
because the defendant's fuse bas sucli a wire it infringes the Thalacker 
patent despite structural différences. While it is quite true, as Prof. 
Cross, the complainant's expert, says, that the Thalacker structure 
"comprehends a completely inclosed main fuse combined with an aux- 
iliâry fuse of such character and construction as to be fused or 
destroyed when the main fuse is blown," and that "the auxiliary fuse 
is so placed and arranged as tô give évidence by visual inspection 
whether or not the rnain fuse bas been destroyed," and while it is quite 
true that the prior art contains, no structure corresponding to this 
description, I am of the opinion that the question of infringement 
cannot be determined properly without a more particular considéra- 
tion of the character of the éléments of the Thalacker combination 
and of the mode in which thèse éléments are combined. 

It should be kept in mind that the Thalacker structure is designed 
not merely for purposes of indication, but primarily for preventing 
various faults in unprotected fuses, such as the spattering of the 
métal of the fuse strip, arcking, and unreliability, due to the fact that 
fusing points are affected by the surrounding température, air cur- 
rents, etc. Ail this appears clearly in the spécification. Indicating 
means are secondary to the means provided to obviate the defects in 
unprotected fuses. Thalacker bas not made claims for an indicating 
device designed to be applied to any form of inclosed fuse, but his 
patent discloses what Prof. Cross describes as "a self-contained unitary 
structure,: capable of standardization and adjustment, apart from the 
particular installation in which it is employed." Regarded as an arti- 
cle of manufacture and sale, it is primarily a safety-fuse with a pro- 
tecting cover to obviate spattering, etc., and, secondarily, an indicating 
fuse. 

When we employ the term "inclosed indicating fuse," we cover a 
great variety of différent structures, as may be seen by an examina- 
tion of the various patents in évidence. Practical identity and patent- 
able identity are not to be determined merely by référence to a broad 
similarity in that they ail bave indicating means, but they must also 
be compared in respect to their structure and to their adaptation to 
perform the principal functions of a safety-fuse. To illustrate: An 
impractical main fuse, with impractical devices for protection, does 
not become a practical and useful article of manufacture thougb pro- 
vided with an excellent indicator, and is in no practical sensé similar 
to a practical main fuse with practical devices for protection and an 
equally excellent indicator. A worthless inclosed main fuse with a 
good indicator is not the same thing as an excellent main fuse with 
a good indicator. The difficulty I bave f ound in the arguments is this 
case is that they are so largely devoted to a comparison of the indica- 
ting means, a single feature of the combination, and deal so slightly 
with the question of the identity of the combinations. The latest case 
in the Siîpreme Gou^rt relating to this subject which has corne torny 
attention is Leeds & Gatlin Co.v. Victor Talking Machine Co. et al. 
(April 19, 1909) 213 U. S. 301, 29 Sup. Ct. 495, 53 L,. Ed. —, in 
which it is said: 
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"A çomblnatlon Is a union of éléments, which may be partly old' and partly 
new, or whoUy old or whoUy new. But whether new or old, the çomblnatlon 
is a means — an Invention — distinct from them. They, if new, may be in- 
ventions, and the proper subjects of patents, or tliey may be covered by clalms 
in the same patent with the çomblnatlon. 

"But whether put in the same patent with the çomblnatlon or made the sub- 
jects of sépara te patents, they are not identical with the çomblnatlon. To 
become that, they must become unlted under the same coopérative lavf. 
Certainly, one élément is not the çomblnatlon, nor in any proper sensé can 
it be regarded as a substantive part of the invention represented by the 
çomblnatlon, and it can make no différence whether the élément was alvvaya 
f ree or becomes f ree by the expiration of a prior patent, f orelgn or domestle. 
. In maklng a çomblnatlon an invéntor bas the whole fleld of meehanlcs to 
draw from. Thls vlew Is In accordance with the princlples of the patent 
laws." 

Considering the Thalacker combinations of the claims in suit, we 
find thèse éléments : 

(1) A main safety-fuse. 
(3) An auxiliary fuse. 

(3) A casing, variously described as follows: 

(Claim 1) ",Completely enveloplng the main fuse, but so constructed as to 
permit the condition of the auxiliary fuse to be seen." 

(Clatin 2) "Completely enveloplng the main fuse, but only partially envelop- 
lng the' auxiliary fuse." 

(Claim 4) "An Inclosing casing, sald Casing provlded with an openlng 
through Its top portion whereby the condition of the auxiHarjEfusej may be 
observed." >. 

(4) In claim 4 an additional clément, "overlying and underlying por- 
tions of insulating material." 

Thalacker 's box or casing, and two thin strips of wood, vulcanite, 
indurated paper, or like material, one overlying and one underlying 
the main fuse,, are the, only means of protection against the faults of 
an open fuse. , The auxiliary fuse and the opening in the box are 
solely for indication. 

The défendant's argument lays considérable stress upon the word 
"auxiliary," as an indicatioti that Thalacker intehded to make a 
multiple 'fuse structure, and to' support the argument that as mul- 
tiple fuses were old, and as it was wfeU known that when one strip 
of a multiple fuse blows the others blow as well, there could be no 
invention 'in leaving uncovered one of the strips of an indosed mul- 
tiple fuëe. I am -not impressed with the force of this, afg.ument. The 
patent afïords no support to the idea that Thalacker first; made a; mul- 
tiple fuse of ordinary type, ahd then simply uncovered onè part to learn 
the condition of the other. Gn the contrary, it, is équité: évident that 
he made his auxiliary fuse lofverysmall size to avoid spattering, and 
in order that it might sàfelyibe left uncovered when it blew. There 
can be littledoubt that though he took advantage of the mviltiple fuse 
principle hedid this for the sole purpose of indication, and regardless 
of the usual considérations which lead.to the useiof; a. multiple fitise. 
His auxiliary fiise by its construction, is well adiapt,eérto be- exposed 
and left uncovered, and ill adapted to serve the function of one of 
the strips of an ordinary multiple fuse. 

So far as the patent relates to the main safety-fyse, and to the 
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means of obviating the ill effects of the blowing of an uncovered fuse, 
it is doubtful if it discloses anything of patentable novelty or any- 
thing that has advanced the art. The Thalacker structure has never 
been manufactured or used, so far as the record discloses, so that the 
Thalacker patent has been characterized as a "paper patent." On the 
other hand, it is quite apparent from the testimony, and the numerous 
patents in évidence, that, aside from the feature of external indication, 
the defendant's safety-fuse is the resuit of a very extended séries of 
experiments and of improvements which are quite independent of 
Thalacker. The complainant has put in évidence an article in the 
"Journal of the Franklin Institute" for January, 1903. and a paper 
presented to the American Institute of Electrical Engineers, March, 
1900, both by Mr. Joseph Sachs, the defendant's expert, which show 
fully that the main problems in excess current protection and in the 
development of practical safety-fuses were quite independent of the 
problem of exterior indication of the condition of an inclosed fuse. 
It is stated that the satisfactory opération of an inclosed fuse dépends 
upon many f eatures : ( 1) The diameter, size, and f orm of the fusible 
strip; (3) length of active fusible strip; (3) the character and mass 
of the fuse environment; (4) the interior section and length of the 
inclosing casingi — and that to thèse may be added the necessity for 
indication, compact size, and facility to manipulate and low cost. 

The great practical différence between the defendant's structure and 
Thalacker's in ail respects except that of indication is practically con- 
ceded. The question then arises whether the fact that Thalacker was 
first to use an auxiliary fuse as an indicator for an unimportant and 
impractical inclosed fuse is sufScient to prevent the use upon entirely 
différent kinds of inclosed fuses of an auxiliary fuse or an auxiliary 
wire which will produce upon the surface of the inclosed fuse exterior 
indication. An examination of the defendant's structure emphasizes 
the injustice of giving so broad a scope to the claims of the patent. 
The defendant's fuse comprises a main fuse having two strips in mul- 
tiple. Thèse strips are surrounded by fiUing material in a loose con- 
dition. The casing is a round tube of red fiber, an insulating material : 
metallic end caps or ferrules fit closely over the open ends of the fiber 
tube, and act as closures for the open ends of the tube. Inside the 
fiber tube is a lining of asbestos paper fitting closely to the inside sur- 
face of the tube. Arcking or flashing or explosive disturbance is pre- 
vented, owing to the fact that, the strips being entirely surrounded 
by the loose powdered insulating material, the metallic vapors resulting 
from the melting and disruption of the strips are distributed through 
the interstices of the finely divided fiUing material, so that they are 
cooled and thus lose their explosive pressure and force, and such arc 
as might exist between the points of rupture in the strips would be 
broken up by the filling material intervening between thèse points. 
This filling is an élément of the defendant's combination which has no 
correisponding élément in claims 1 and 3 of the patent in suit. Claim 
4 has the élément "overlying and underlying portions of insulating 
material," but thèse are described in the spécifications as "thin strips 
of wood, vulcanite, indurated paper, or similar material," and do not 
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perform the above-described funotions of the loosé powder'in deiend- 
aiit'S fuse.-' ;i '; ^î'- 

The deleodant's deVice is also provided with a shunt-indicating cir- 
cuit by means of which the bldwing of the main fuise is made known 
by a visible indicatorat the surface. Upon the outier surface of the 
fiber tube is a cavity which is filied with a paste; in the metallic end 
cap is a hole which uncovers a portion of the paste in the cavity. This 
paste is the indicator; ■ It is of very high résistance, and is of such 
composition that it chars or burns, and: shows by its discoloration the 
condition of the main fuse. Theodefehdant's auxiliary circuit is not 
like.Thalacker's,ar simple metallic strip of low 'résistance, made very 
attenuàted in order to blow without spattering and thus to permit of 
uncovéring for observation. It containS) à very fine wire of German 
silver of high résistance, which does not melt or fuse, but which upon 
thè blowing of the main fuse acts as a shunt. This wire serves to con- 
duct the current to the paste indicatoi-. which is alsoof high résistance, 
and of such spécial composition that it ignites only when by the blow- 
ing of thé main fuse the high résistance of the wire is overcome, and 
sufficient current is foreed through the aUxiliary circuit to ignite and 
bupn thehighly resisting material in the external , cavity of the fiber 
tube. ;The sleevelike portion of the ferrule or cap forms a part of the 
high-resistance shunt circuit. : 

Mr. , Sachs testifies:;;, 

''The HontinnatloE qÎ the ëleetric continuity from the end,: 14, of the high- 
resistaùee German ,silvex wire, through the very high-resistance Ignltable 
joint, 17, IS through the sleevelike portion of the ferrule, connection therewith 
belhg mkâë'by thé paste formlng the ignltable joint, and the eleétrieal con-, 
tinulty thïOHgh the screw, 3, tothe anchor pièce, 4, tb thè fiât contact blade 
at t;hat içnd of the tube." 

ït is quite clear that the structure of the defendarit's auxiliary cir- 
cuit is not suggested by the Thalâcker patent, and that it does not em- 
body Thàîcicker's idea of provîding an auxiliary metallic fàse of such 
small sîzé;that it cduld be sâîfely eiposéd ànd left uncovered. It is 
also qUite apparent thiat thé /deîendarit's device, coh^idered both in 
respect >tb thé mèahs '6f ihcldsîhg- the main fuse and of p^eyenting the 
fauits o'f an open fuse, and in "respect to thé means'of producing ex- 
terior iîidication, is in nb respect âiméfé copy of Thalacker's device. 

The'àldttptibnof a hi^h^i-ësîstaricé shunt circuit, which, as complain- 
ant suggésts; wks welP kiibWri.' in thê prior art (see patent to Wurts. 
. 413,703), in Conjunctibrt with the new élément, an ignitable paste 
condu'ctbt iVhich gives ittdlçàtibfi bj* distbloration, is a wide departure 
froril Thâlàcfcèr. In- jùdgiïiè' bf tlie idetttity bf thé Combinations of 
Thalackér'ârid of the défendant,' iWemuSt keep inihind the rule that' 
one eleftiehti or indeéd" ail of thë éléments, are not the combination. 
"To bé that^^tb be^ identical îwith theiïivjention of the combination-^; 
thêy must bé; united by tbe'isame opefative lawj" "Leeds & Catlin CoJ 
V. Victof 'Pklkiflg'MachinciÔGiy^t'al. (Ul* S. Sup: Ct., April 19, 1909). 
Thalacker's auxiliary if usé Was Cottstructed on i the' multiple prindple, 
and was de^ign^d to be uncoveted, just as the main fuses of the prior 
art had bëeU uncovefed. ■ ïffis ■éâs'e, with its opening; wàs' praetically 
that of the prior art, ibotfci' as to the protectiofi of thë'iftain fuse and 
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to the observation of the interior. The defendant's auxiliary fuse was 
constructed upon the old shunt principle, and the adoption of this 
principle led to the adoption of the ignitable exterior indicator. As 
we hâve already shown, the means of preventing spattering and arck- 
ing, etc., are substantially différent from Thalacker's. 

Upon the whole case, I am of the opinion that neither upon the 
terms of the patent nor upon a considération of Thalacker's contribu- 
tion to the art, is he entitled to cover broadly the combination of a 
main fuse with any kind of inclosing means and any kind of an 
auxiliary indicating circuit. The claims are for spécifie combinations 
whose principal function is protection against excess current — indica- 
ting means being secondary and subordinate. 

While the question seems to me somewhat novel, and is perhaps 
not free from doubt, I am inclined to the view that, though under 
some circumstances a combination designed to perform two distinct 
functions might be infringed by using the combination for either 
function, this is not the case where one function is clearly subordinate 
to the other. The secondary function, being merely of indication or 
signaling upon the performance of the main function, can hardly 
serve as a proper test of the substantial identity of two structures or 
combinations which were designed primarily for protection against 
excess current in the main circuit. I am satisfied by the testimony 
that in respect to the main fuse and the protection against the results 
of its blowing the défendant borrows nothing from Thalacker, and in 
this respect does not infringe. As to the use of an auxiliary circuit 
for purposes of indication, I am of the opinion that the mère fact 
that Thalacker was first to use in an inclosed safety-fuse an auxiliary 
circuit to indicate the condition of a main fuse does not entitle him 
to a monopoly of auxiliary circuits for indication of the condition of 
inclosed fuses, but only to cover such means for the application of 
this idea as are substantially similàr to those shown in his patent. 

One of the principal uses of the electric current is to give signais 
by actuating signaling devices, either visible or audible. Auxiliary 
circuits for signaling purposes had been previously used in connection 
with uninclosed safety-fuses ; thus a lamp and a bell had been put 
into a shunt circuit to give an alarm upon the blowing of a fuse. In 
the patent to Mordey, No. 623,511, 1899, is shown a device previously 
described in the Electrician of February 3, 1893. Claim 7 is for : 

"Tlie combination. witli an ordinary fuse or cut-ont adaiited to carrying 
practically tlie wliole of tlie current in the ciix-uit witli wliich it is to be 
nsed, of an additional fuse arranged as a sliunt to the ordinary fuse, and coni- 
lirising a fusible conductor, and a vessel or tube charged with finely divided 
nonconducting material, traversed by said fusible conductor, substantially 
as described." 

This additional fuse in the shunt circuit is described as having a 
small portion left uncovered and visible to enable its condition to be 
observed. 

It thus appears that in the prior art an inclosed main fuse had been 
provided with an external indicator, operated by the main fuse, and 
that uninclosed main fuses had been provided with auxiliary circuits 
to which were attached indicating means, to signal the condition of the 
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main fuse. Thalacker, therefore, was not first to provide an aiixîliary 
circuit for indicating the condition of a main fuse, though apparently 
he was' first to apply it for the purpose of indicating the condition 
of an inclosed main fuse. 

It is, of course, more necessary that an inclosed fuse should be 
proyided with indicating means than that an uninclosed fuse should be 
so provided; but since the prior art has shown the use of an auxiliary 
circuit for the purpose of indicating the condition of the main fuse, it 
wOuld seem to be open to ail inventors to devise means for suitably 
inclosing in a unitary structure not only a main fuse, but the auxiliary 
indicating fuse as v/e\l. In other words, the combination of an open 
main fuse and auxiliafy indicating circuit being old, it was open to 
inventors other than Thalacker to devise means for suitably inclosing 
thisi combination. Thus, if a box should be placed over the unprotected 
fuse wire of the Mordey patent, we should hâve the combination of 
inclosed fuse and exterior indication by an auxiliary circuit; but this 
would not, in my opinion, be the Thalacker invention, though it would 
be within the broad interprétation which complainants put upon the 
Thalacker claims. 

It is not the . rule of the patent law that he who ' first applies one 
of the fundamental mechanical or electrical devices to a particular art 
thereby becomes entitled to a moriopoly of that device for that art, 
regardless of the particular mode or means ôf its application. Felt & 
Tarrant Mfg. Co. v. Mechanical Accounting Co. (C. Ci) 129 Fed. 386. 
Limiting the claims of the Thalacker patent to â scope commensurate 
with his spécification, and regarding the inventions claimed as unitary 
structures designed for practical use as safety-fuses, I am of the opin- 
ion that, though the patent is valid, the défendant has borrowed nothing 
from Thalacker, and that the defendant's safety-fuses are distinct 
combinations both in respect to fuse protection and to exterior indica- 
tion of the condition of the main fuse, and are not infringements. 

The bill will be dismissed. 



HANCOCK V. BOYD & GETTT. 

(Circuit Court, D. Kansas, Second Division. May 14, 1909.) 

Nos. 1,047-1,050. 

1. Patents (§ 18*)— Invention— Simplicity ob Obviousness of Device. 

Tlie faet that tlie distinguisliing feature of a patented mechanical com- 
binatiou is simple and apparently an obvions Improvement on prior struc- 
tures does not négative invention which must be coneeded where the struc- 
ture as fl whole is undoubtedly superior to any in the prior art, and was 
the first to achleve unqualifled success both in results and commercial] y. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 18; Dec. Dig. § 
18.*I 

*For âther cases see same toplc & | numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Pate>'ts (§ 58*)— SuiTS roE iNFRiNGEMEwr— Défense or ANTicrpATioN— Bua- 

DEN OF PROOP. 

The granting of a patent is prima facie évidence of the novelty of the 
device described, and the burden of proof to estaWlsh anticipation rests 
upon the défendant alleging it. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 75; Dec. Dig. § 
58.*] 

3. Patents (§ 328*)— Validity and Infkingbment— Rotaby Disc Plows. 

The Hardy patent. No. 556,972, for a rotary dise plow, the distlnguish- 
ing feature in tlie combination of parts belng the backward inclination of 
the plow dise from a vertical plane, so that the dise, when in opération, 
may carry the furrovv slice ou its face, may hâve a suction motion draw- 
Ing it into the earth, and may présent a cutting instead of a scraping edge 
to the soil at the bottom, was not anticipated, and taking the combination 
as a whole discloses invention. Nor is It Invalid because the précise angle 
of inclination of the dise is not stated in the claims, such angle as stated 
in the spécification being subject to adjustment to meet varying conditions. 
Clalm 2 also held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. With this action has been Consolidat- 
ed in this court the actions of Nina Little Hancock against George C. 
IvOrrey, against Kabler & Donaldson, and against Matthias Dick. 

Chester Bradford and S. B. Cantey, for complainant 
H. H. Bliss and John H. Atwood, for défendants. 

POLLOCK, District Judge. The above suits were instituted by 
M. T. Hancock against défendants therein named to enjoin infringe- 
ment of claim No. 2 of letters patent numbered 556,972, applied for 
July 31, 1895, and issued to Clément A. Hardy March 24, ISDfi (here- 
inafter referred to as the "Hardy patent"), and for an accounting. At 
the date of the commencement of thèse suits and many years prior 
thereto, Hancock was the owner of the rights granted by said letters 
patent, save in the territory of Texas and Oklahoma, and défendants 
had within six years prior thereto sold rotary dise plows within the 
jurisdiction of this court manufactured by the Moline Plow Company, 
Deere & Co., the Emerson Company, the La Crosse Plow Company, 
Grand De Tour Plow Company, the Kingman Plow Company, and 
the Eagle Manufacturing Company, which implements, as claimed in 
the bills of complaint, infringe upon claim 2 of the Hardy patent. 
Since the institution of thèse suits M. T. Hancock has deceased, and 
Jiis widow, Nina Little Hancock, has been substituted as complainant 
in each of the suits. The record shows the suits are being prosecuted 
for the benefit of certain licensees under the Hardy jsatent as well as 
complainant, and the défense has been assumed by the Moline Plow 
Company of Moline, 111., Deere & Co. of Moline, 111., the Emerson 
Manufacturing Company of Rockford, 111., the La Crosse Plow Com- 
pany of La Crosse, Wis., the Kingman Plow Company of Peoria, 111., 
and E. Bernent & Sons of Lansing, Mich. B. F. Avery & Sons of 
Louisville, Ky., are also interested in and contributing toward the 
défense made. On issues joined an order of référence was made to a 
spécial master, who took the proofs, read and considered the same, 
witnessed field tests made, heard arguments of solicitors, and reported 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to the court hîs findings of fact and recommendations as to decree 
herein in accordance with the order of référence. The report shows 
careful considération, examination, and thorough research of the rec- 
ord, and elaborate care in its préparation. Défendants hâve filed ex- 
ceptions to this report, which exceptions hâve been fully presented in 
oral argument and on printed briefs of solicitors, and corne now on 
for décision. 

The décision of the cases presented directly or indirectly aiîects 
almost, if not ail, the manufacturers, vendors, and users of what is 
known as rotary dise plows in this country ; hence it is of large im- 
portance to the manufacturers, implement dealers, and the farming 
commuhity, and far reaching in effect. In récognition of this fact, 
neither expense nor time, nor care has been spared in the préparation 
of thèse cases. They hâve been fully briefed and argued by eminent 
solicitors, skilled in the law of patents ; and, were it ndt for the well- 
recognized fact that the présentation of the cases to this court and its 
décision therein while steps necessary to be taken in the progress of 
the cases to an ultimate décision by a higher tribunal yet wholly un- 
important for any other reason, I should feel in duty bound to con- 
sider each exception taken to, tlie report with some small measure of 
the care and détail with which they liave been so elaborately and faith- 
fully prepared and presented hère. However, as the décision hère 
made from the very nature of the cases will hâve no ultimate efïect on 
the rights of the parties, but will serve only to pave the way for a re- 
view by another court, I shall content myself with a brief discussion 
in a memoranda décision of the more important questions presented in 
argument, leaving to the appropriate, reviewing court of last resort 
to work out in elaborate détail ail the questions presented, to the' end 
thc^t the conclusion there reached, which will ultimately settle the 
rights of ail parties in interest, may be permanently recorded on the 
monuments of such tribunal. 

The sole question of merit, as presented for décision, involves alone 
the validity of claim 2 of the Hardy patent. This claim reads as fol- 
lows : 

"2. In a rotary plow, the eombinatlon with a plowbeani, of a box-beariiig 
iirranged on the plow-beam, an axle rotatable In the box-bearing, a plow dise 
secured to the sald axle, rotated solely by the natural draft thereof and the 
friction of the soll, set dlagonally to the Une of draft and inellned out of a 
vertical plane for cutting the f urrow and turning the soll théref rom, a furrow- 
wheel mounted on an axle at the same slde of the plow-beam as tUe plowlng- 
disc and arranged In advance thereof, an arm pivoted to the rear portion of 
the plow-beam and provided with a easter-wheel arrangea in the rear of the 
plowing-dise, and a stop device for limiting the swlnging motion In one direc- 
tion of the arm carrying the caster-wheel, sald furrow-wheel and caster-wheel 
being incUned for resisting the slde pressure of the plowlng-disc, substantially 
as described." 

In the discussion of the question presented, I shall consider as set- 
tled beyond dispute the title of Hancock to ail rights granted by the 
patent, except as to the territory of Texas and Oklahoma, and the 
right of the présent complainant to prosecute thèse suits. I shall also 
pass over as settled and concluded by the proofs the fact that the 
rotary dise plows manufactured and sold by ail the companies and 



HANCOCK T. BOTD A GETTT. 603 

persons engaged in the défense of thèse suits infringe upon the rights 
of complainant secured to her by the patent in suit if claim 2 of the 
patent be valid ; for of this fact there can be no possible doubt, either 
from the proofs, or when the structure of such implements is com- 
pared with claim 2 of the patent. I shall further treat as settled and 
determined by both the proofs and the admissions of solicitors for 
défendants, as well, the practical utility of rotary dise plows manu- 
factured in accordance with the spécifications of the Hardy patent, 
and consider as in dispute hère alone the validity of claim 2 of that 
patent. 

The invalidity of this claim is predicated on two grounds — lack of 
invention and anticipation. An examination of the voluminous proofs 
and exhibits found in the record, and the briefs and arguments of 
solicitors for the respective parties, narrows the issue hère presented 
down to a single proposition. That is : Was the conception of Hardy 
to incline the plow dise or dises out of a vertical plane, as expressed 
in his claim, invention? If so, was it anticipated? It must be, and is. 
conceded ail the other éléments of the claim in controversy were old 
and well known prior to the date of the Hardy patent, and it is this 
feature of the inclination of the pk)w dise out of a vertical plane— 
that is to say, a tilting of the plow dise backward at its top part — 
which constitutes the great virtue of the rotary dise plows of to-day. 
No intelligent manufacturer of dise plows would make one with this 
feature omitted, and, if manufacturée, such a plow could not be sold, 
and would not be used. The reason for this is quite apparent to even 
a novice at this late day, for the plow dise rotating in a plane inclined 
backward from the vertical and at an angle with the line of draft at 
ail points présents a cuttîng edge and not a pushing or scraping one in 
its point of contact with the earth ; thus requiring less power to per- 
form the work, and not compressing the soil. Again, with the plow 
dise moving in this plane, it carries the weight of the furrow slice 
on its face, and gives it a suction which of itself hplds the plow in the 
ground, and obviâtes the use of heavy weights to force the plow dise 
into the soil. Prior to the advent of the Hardy patent, heavy weights 
were used to force the vertical dise into the earth, and, in case the soil 
was very dry and hard, could not be plowed at ail by implements then 
in use. Conceding, as I think must be donc from an examination of 
the entire record, the almost complète adaptability of the dise plow 
manufactured in accordance with the Hardy patent to the use for 
which it was designed under ail conditions, and more especially in 
the plowing of a hard, dry soil ; admitting, as must be done, dise plows 
manufactured according to the claim of' the Hardy patent perfonn 
more and better work with less draft than any like implement there- 
tofore designed or made; and, again, conceding the very gênerai use 
into which dise plows so constructe:d sprung after the advent of the 
Hardy patent, as is shown not only by the proofs in this case, but the 
admitted fact that ail the rotary dise plows manufactured by défend- 
ant companies infringe upon rights protected by the Hardy patent 
if that patent be valid ; and conceding, further, the only new élément 
found in the claim of that combination patent is the inclination of tlie 
plow dise out of a vertical plane — and the questions remain to be an- 
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swered : Was thîs conception of Hardy invention, as that term îs em- 
ployed in the law? And, if so, was Hardy debarred by what the prior 
State of the art showed at the date of his invention from appropriating 
the idea as his own private monopoly? Of thèse questions in their 
order. 

As has been seen, at this late day, with the completed implement be- 
fore us, with a practical test made demonstrating the ease with which 
the work is performed by such implement, with a thorough knowl- 
edge of the ultîmate end sought to be accomplished, the résistance 
which must be overcome in the doing of the work, and ail the knowl- 
edge now at hand, it is almost inconceivable why in the expérimental 
stage of designing and mànufacturing rotary dise plows the advisabil- 
ity, or, I may say, the absolute necessity, for inclining the plow dise 
out of the vertical plane was not thought of by some one and em- 
ployed before the Hardy idea was conceived. But, admitting the sim- 
plicity of the idea employed, its almost apparent necessity to accom- 
plish the end sought, and the fact that the change made might hâve 
been discovered by mère accident, yet, if it be conceded the idea was 
new when first employed by Hardy, do thèse facts detract from its 
character as invention ? 

Mr. Justice Bradley, deliverihg the opinion of the court in Loom Co. 
V. Higgins, 105 U. S. 580, 26 L. Ed. 1177, said: 

"It is further argued, however, tijat, suppôslrig the device to be sufflclently 
descrlbëd, they do not show any Invention, and that the comblnation set forth 
in the flfth clalm Is a mère aggregation of old devlces already well known, 
and therefore It Is not patentable. , Thls argument would be sound if the com- 
blnation clalmed by Webster was an obvions one for attalnlng the advantages 
proposed — one which wOuld occur to any méchante sklUed in the art. Butit 
Is plain from the évidence, and from the very fact that it was not sooner 
adopted and used, thatlt did not for years occur in this llght to even the most 
skillful persons. It may hâve been under thelr very eyes, they may almost 
be i^ald to bave stumbled over It; but they certainly falled to see It, to esti- 
màte its value, and to brlng It Into notice. Who was the first to see It, to 
undérsta:nd ita value, to glve It shape and form, to bring it Into notice and 
urge ite adoption, Is a question to which we shall shortly glve our attention. 
At this point we are constralned to say that we cannot yleld our assent to 
the argument that the comblnation of the différent parts or éléments for at- 
taining the object in vlew was so obvions as to merlt no tltle to Invention. 
Now, that it hàs succeeded, It may seem very plalu to any one, that he could 
hâve done it as well. This is of ten the case with Inventions of the greatest 
merlt. It may be laid down as the gênerai rule, though perhaps not an In- 
variable one, that, if a new comblnation and arrangement of known éléments 
produces a new and bénéficiai resuit, never attalned before, it is évidence ot 
Invention." 

Mr. Justice Blatchford, delivering the opinion of the court in Con- 
solidated Valve Co. v. Crosby Valve Co., 113 U. S. 157, 5 Sup. Ct. 
513, 28 L. Ed. 939, said: 

"Kichardson's Invention brought to success what prlor inventors had assayed 
and partiy accomplished. He used sorbe thlngs whlch had been used before, 
but he added just that which was necessary to make the whole a practically 
valuable and economlcal apparatus. The fact that the known valves were not 
used, and the speedy and extenslve adoption of Rlchardson valves, are facts 
In harmony with the évidence that his valves contaln just what the prior 
valves lack, and go to support the conclusion at whlch we hâve arrlved ou 
che question of novelty. Wlten the Ideas necessary to success are made 
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known, and a structure embodying those ideas is glven to the world, it Is 
easy for the skillful mechanic to vary the form by mechanism which Is 
équivalent, and is therefore in a case of this kind an Infrlngement." 

In the Barbed Wire Patent Cases, 143 U. S- 2^5, 12 Sup. Ct. 443, 
36 L. Ed. 154, Mr. Justice Brown, delivering the opinion of the court, 
after detailing the steps taken in the manufacture of barbed-wire fence, 
said : 

"Under sueh cireumstances, courts hâve not been reluctant to sustaln a pat- 
ent to the man vs'ho bas taken the final step which bas turned a failure into 
a success. In tbe lavy of patents it is the last step that wins. It may be 
strange that, considering the important results obtained by Kelly in his patent, 
it did not occur to him to substitute a coiled wire in place of the diamond 
shape prong, but evidently it did not ; and to the man to whom it did ought 
not to be denied the quallty of inventor. There are many Instances in the 
reported décisions of this court where a monopoly bas been sustained in favor 
of the last of the séries of inventors, ail of whom were groping to attain a 
certain resuit, which only the last one of the nuniber seemed able to grasp." 

In Keystone Manufacturing Ce. v. Adams, 151 U. S. 139, 14 Sup. 
Ct. 295, 38 L. Ed. 103, Mr. Justice Shiras, deUvering the opinion of 
the court, said: 

"Where the patented Invention consists of an improvement of machines pre- 
viously exlstlng, it is not always easy to point out what it is that distingulsh- 
es a new and successful machine from an old and inefCectual one. But when, 
in a class of machines so widely used as those in question, it is made to 
appear that at last, after repeated and futile attempts, a machine bas been 
contrived which aecomplishes the resuit desired, and when the Patent Office 
bas granted a patent to the successful inventor, a court should not be ready to 
adopt a narrow or astute construction fatal to the grant." 

In Du Bois v. Kirlc, 158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895, 
Mr. Justice Brown, delivering the opinion of the court, said: 

"The Kirk invention is undoubtedly a very simple one, and it seems strange 
that a similar méthod of relievlng the pressure had never occurred to the 
builders of bear trap dams before; but the fact is that it did not, and that 
it was not one of those obvions improvements upon what had gone before 
which would suggest itself to an ordinary workman, or fall within tbe défi- 
nition of mère mecbanical skill. It was, in fact the application to an old 
device to meet a novel exigency, and to subserve a new purpose. That it is 
a useful improvement can scarcely be doubted. Indeed, in view of the fact 
that John Du Bols made application for a similar patent himself, and that 
he and the défendant since his death hâve constantly made use of the device 
which differs from that of Kirk only in tbe fact that he relieves ail pressure 
by lowering the end of the forebay to a level beneath the apex of the dam, 
it does not lie in the defendant's mouth to deny its utility. The presumptions 
at least are against hlm. Lehnbeuter v. Holthaus, 105 U. S. 94. 26 L. Ed. 
939; Western Electric Co. v. La Eue, 139 D. S. 601, 11 Sup. Ct. 670, 35 L. Ed. 
294 ; Gandy v. Main Belting O., 143 U. S. 587, 12 Sup. Cit. 598, 36 L. Ed. 272." 

Judge Wallace, deHvering the opinion of the court in International 
Tooth Crown Co. v. Richmond (C. C.) 30 Fed. 775, said: 

"It is not diflicult, after the fact, to show by argument how simple the ac- 
compllshment was, and by aggregating ail the failures of others to point out 
the plain and easy road to success. This is the wisdom after the event that 
often forfelts invention, and levels it to the plane of mère mechanical skill. 
The ingénions argument in this case bas not satisfied us that there was no 
invention in the improvement of Low." 
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In Ballard v.'MdGluskey (C. C.) 58 Fed. 880, Judge Coxe, deliver- 
ing the opinion, said : ' ' ■ 

"That the complalnant's machine Is an Improvement over ail siinllar ma- 
chines which preceded it cannot very well be dlsputed. It is more easy of 
manipulation, more accurate in adJuStmeht and operatioii, andtnore economi- 
cal in resuit, tjpon the évidence hère presénted it is ahlé to do more vfork 
than any other machine and has practloally taken possesslctn of the market. 
It is, of course, true that many éléments of the claims considered separately 
were old and several of them had prevlously been combined in similar ma- 
chines. This is true In almost every instance where combinàtions are under 
considération. It cannot be questloned that Titus was the flrst to construct the 
tuachlhe of the patent. His combination was new, and, tbough it may not 
produçe a new resuit, It certalnly produces an old resuit lii a hetter way. It 
is not thought necessary to enter upon a discussion of the question how far 
invention lies in the varions éléments vchlch make up the combination. An in- 
venter should not be so treated. It is unf air. The combination should be 
considered in its entirety. If the machine is new, does better work than the 
machines which preceded it, a strong presumptlon of patentability is pre- 
sénted." 

From a considération of the proofs, exhibits, models, briefs, and 
arguments in this ciase in the light afforded by the foregoing anthor- 
ities, and many others that may be cited, I am clearly of the opinion 
the conception f ormed in the mind of Hardy to incline the plow dise 
out of a Vertical plane, as carried out by him in his combination of 
parts, judged f rom the results accomplished theréby, was invention, 
and the daim of the patent in controversy must be upheld unless an- 
ticipated in the prior state of the art. 

It will be noticed the claim of Hardy's patent does not specify the 
exact angle from a vertical plane at which the plow dise shall be set. 
By référence to Figure 3 of the dra\yings accompanying his patent, 
and my measurements taken therefrpm, it may be ascertained by a 
mathemàtical calculation the backward inclination from a vertical 
plane of a dise 34 inches in diameter (the size usually employed) will 
l3e about 6V^ inches. Therefore it is contended, by the défense that 
the claim in this respect is, either void for indefiniteness, or that, if 
the plow dises 24 inches in diameter employed by défendants in the 
manufacture of their implement be set at a backward inclination from 
a vertical pliape of môreor less thân GYz inches, th'ey do not infringe 
upon the rights ;granted by the Hardy patent, even if it be found valid. 

Again, it is contended rf any rotaryidisc plow be found manufactured 
or sold pfior to the advent of the Hardy patent having the plow dise 
inclined backward from a vertical plane at any angle from any cause, 
accidentai or otherwise, as the angle of backward inclination from a 
vertical plane is not definitely fîxed in the claim of the Hardy patent 
in dispute, such prior manufactured or sold implement will show an- 
ticipation of the single élément of the Hardy cornbination patent on 
which comtplailiarit relies. In so far as the défense thus made is as- 
serted, it is not thought the précise backward inclination of the plow 
dise should be stated in the claim to, uphold its vaUdity, or to protect 
it against infrihgement by others; for, if Hardy ■ was the first to dis- 
cover the peduliar advantage obtained from tippihg the plow dise 
backward from a vertical plane in order to carry the weight of the 
furrow slice on its face, to give the rotary action of the dise a eut- 
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ting instead of a scraping effect, and a suction motion into the soil, 
ail bénéficiai in accomplishing the resuit desired, and he also was the 
first to embody this conception in his combination of éléments, as 
stated in his claim, he is entitled to be protected, for the spécifica- 
tions and drawings accompanying a patent are employed for the pur- 
pose of rendering the principles of the patent plain and pointing out 
the best method of its use, and not for the purpose of Hmiting the 
scope of a gênerai claim. 

As said by Judge Sanborn in J. L. Owens Company v. Twin City 
Separator Company (December Term, 1908, Court of Appeals for 
this Circuit) 168 Fed. 259 : 

"But the description In a spécification or drawing of a form or a composi- 
tion or construction of a mechanical élément, when tliat form, composition, 
or construction is not, and is not claimed to be, essential to the combination 
or improvement claimed, is the mère pointing out pf the best mode in vvhieh 
the patentée contemplated applylng the principle of his Invention under sec- 
tion 4888, Rev. St. (U. S. Comp. St. 1901, p. 3383), and does not deprive hlm of 
protection for mechanical équivalents or indicate that he intended to glve up 
ail other modes of application. Continental Paper Bag Oo. v. Eastern Paper 
Bag Co., 210 U. S. 405,^418, 28 Sup. Ot. 748, 52 L. Ed. 1122 ; National Hol- 
low Brake Beam Co. v. Interchangeable Brake Beam Co, 4.5 G. C. A. 544, 106 
Fed. 693 ; City of Boston v. Allen, 91 Fed. 248, 33 C. C. A. 485." 

So in the présent case, as the essential thing claimed by Hardy is 
the backward inclination of the plow dise from a vertical plane, so 
that the dise when in opération may carry the furrow slice on its face, 
may hâve a suction motion drawing it into the earth, and may présent 
a cutting instead of a scraping edge to the soil, the précise angle of 
inclination is one of adjustment under varying circumstances, and 
not essential to the validity of the claim itself. Therefore the single 
question remaining is that of anticipation. 

This question was presented to the Circuit Court of the United 
States for the Eastern District of Tennessee, and on appeal from that 
court to the Court of Appeals for the Sixth Circuit, in the case of 
Sanders v. Hancock, 136 Fed. 424, 63 C. C. A. 166, where in an 
elaborate and exhaustive opinion delivered by Judge Severens for 
the court it was held the combination of the Hardy patent was not 
anticipated in the prior state of the art. Solicitors for the défense 
concède this in argument. However, they contend the décision made 
in that case is merely persuasive hère, and further urge the case there 
was not fuUy presented to the court. It is therefore earnestly re- 
quested the entire matter should be hère fully reconsidered. It is 
true, as shown by the record, in considering the prior state of the 
art, there was not before the court in the Sanders-Hancock Case the 
elaborate proofs, patents, models, and working implements presented 
hère. Hère the whole realm of knowledge as to the advancement of 
the art at the date of the advent of the Hardy patent has been care- 
fully searched and drawn upon, with the resuit there is now before 
this court as tending to show the prior state of the art something like 
42 patents, a large number of models, and many fuU-sized working 
implements not brought before the court in that case. However, it 
is thought to be neither possible nor profitable for this court in this 
memoranda to mention or attempt a description of ail the prior pat- 
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ents, models, and working implements relied upon by the défense 
to show anticipation. They cover a period of almost a third of a 
century, and show the progress toward the completed implement of 
to-day was not made by leaps and bounds, but by graduai strides, as 
a brief référence to a few closely allied in principle with those manu- 
factured in compliance with the Hardy patent will disclose. That 
necessity which is said to be the "mother of invention" perhaps more 
strongly demanded the use of some such completed implement as the 
présent dise plow in the cultivation of what is known as the "black, 
waxy" lands of Texas than did any other section of our country. 
The soil of the "black, waxy" lands of that state, when dry, is extreme- 
ly hard, tough, and difhcult to plow. It was therefore in this sec- 
tion the nearest approach to the Hardy conception was reached prior 
to the Hardy patent in the use of what is known in the record as the 
Hancock plows and of the type called Scott, George, Al drich, Shot- 
well, Payne, etc. Thèse plows were manufactured at Marshall, Tex., 
for the Keating Implement Company of the city of Dallas, in that 
state, in 1894. Thèse plows, with others of that date, were equipped 
with a wooden plow beam. A casting called a "6 box" was used to 
affix the axle of the plow dise to the beam. By reason of the plow 
dise being set at an angle with the line of draft, and the conséquent 
heavy ba!ckward pressure on the lower or cutting edge of the dise, 
when in opération in a hard dry soil, the pressure warped or twisted, 
the wooden beam of the plow so as to incline the plow dise forward 
at its top part out of a vertical plane, thus preventing its successful 
opération. To obviate this difïiculty, as shown from, the proofs and 
exhibits in évidence, the operator would drive a wedge between this 
casting and the beam, and thus incline the plow dise backward at its 
top to or beyond a vertical plane. This wedging is shown in the 
physical exhibit known as the Keeler plow. At this time Hardy, an 
expert designer of plows, was working for the Keating Implement 
& Machine Company at Dallas, and it was by him in experimenting 
discovered if the casting which affixed the pl»w dise to the beam was 
thickened in that part where the wedge had been used, it would in- 
cline the plow dise backward from a , vertical plane, and when the 
pressure was applied to the lower edge of the dise in actual opéra- 
tion, the necessity for the wedging backward would be avoided. 
Therefore he caused what is known as the "B-6 box" to be made by 
the manufacturing company at Marshall, Tex., and it was thereafter 
used to some considérable extent. There can be no doubt from the 
proofs but that the use of this B-6 box did incline the top of the plow 
dise backward from a vertical plane, and there can be but little ground 
for denying that Hardy's experiment along this line with the B-6 
box led his mind forward to the idea of inclining the plow dise in 
his combination patent backward from a vertical plane. In the spéci- 
fications forming a part of his patent is found the following: 

"My présent invention has for Its purpose the provision of the construction 
and combination of parts vi^liereby the plow dises shall be drawn into the earth 
by thelr own action and by the weight of the soil lifted by the dises and 
carried on thcir face, and having a cutting action at the bottom of the furrow 
Instead of a scraplng, etc. * * * It is my purpose also to provide a plovr 
of the type needed having one or more plowing dises of a concave f orm ar- 
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ranged dia.gonally to the line of draft, and having an adjustable inclination 
to the vertical, whereby sald dise or dises are inclined rearwardly and across 
the Une of draft at such an angle as will efflect a clearance betweeu the back 
edge of the dise and the bottom of the furrow, whereby I avoid unnecessary 
friction and cause the dise to be drawn into the soil by Its own action, the 
inclination eiving the dise suction and drawing It Into the ground by the 
f orward motion of the plow and the welght of the soil carrled up by the dise," 
etc. 

Whatever may hâve been the defects sought to be remedied or the 
end accomplished by the B-6 box, and the conséquent incHnation of 
the plow dise backward from a vertical plane, whether it viras to ob- 
viate the necessity of wedging when the wooden beam became worn or 
warped by use, or whether it was at that time discovered by him, if 
the plow dise should be inclined backward from a vertical plane, bet- 
ter results would be obtained, is perhaps not very material hère; for 
it is quite clear Hardy discovered and designed this B-6 box about 
May, 1894, and, while he may hâve carried the idea thus obtained 
f orward into his patent, yet I conceive he would hâve the right to 
so do without rendering the claim in his patent subjéct to the objec- 
tion of anticipation. Again, it is quite cleàr plows equipped with this 
B-6 box would not accomplish the same useful purposes of carrying 
the furrow slice on the face of the plow dise and give the dise the 
same cutting edge and suction in the earth obtained by the method 
of construction claimed and pointed out in the patent in dispute. 

From an examination of the entire record, including ail the patents, 
models, and working implements now in évidence before the court, 
and from a comparison thereof with plows manufactured in accord- 
ance with the claim of the Hardy patent I think it may be said many 
of them, by slight modifications and changes, might hâve been con- 
verted into the same useful implements constructed under the Hardy 
patent, and those completed working exhibits brought before the 
court to show infringement of complainant's rights under the pat- 
ent, if such modifications and changes in the old had been made be- 
fore the advent of the Hardy patent, this question of anticipation now 
under discussion would hâve been settled conclusively against the 
validity of that patent. While the question hère presented is not free 
from doubt or difficulty, yet I am inclined to the opinion none of the 
prior patents or exhibits presented and relied upon by the défense 
to show anticipation make out that défense as it must be made out 
under the rule announced in the adjudicated cases. It is true some 
are very near in principle, but very near is not close enough to touch. 
As said by Mr. Justice Brown, delivering the opinion of the court in 
Topliff V. Toplifï and Another, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. 
Ed. 658: 

"AYhile it is possible that the Strlngfellow and Surles patent might, by 
moditication, be made to perform the functlon of equalizing the springs whicli 
it was the object of the Auger patent to secure, that was evldeutly not lu the 
niind of the patentées, and the patent is inoperative for that purpose. Their 
devlces evidently approached very near the idea of an equalizer, but this idea 
did not apparently dawn upon them, nor was there anything in their patent 
which would hâve suggested it to a mechanic of oi'dinary intelligence unless 
he were examining it for that purpose. It is not sufflcient to constltute an 
anticipation that the device relied upon might, by modiflcatiou, be made to 

170 F.— 39 
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accompUsh tlie function performeà by the patent In question If It were not 
designed by lis niaker nor aclapted, nor actually used for the performance of 
such functlôns;" 

The burden of proof rests with the défense to make out the claim 
of anticipatiQn hère relied ûpon. As said by Mr. Justice Swayne in 
Coffin V. dgden, 85 U. S. 130, 21 L. Ed. 821: 

"The Invention or diseovery relied upon as a défense must hâve been com- 
plète and capable of pi;oduclng the resuit sought to be aççomplished ; and 
this must be shown by the. défendant The burden of proof rests upon him, 
and every reasonable doubt should be resolved against hIm. If the thlng were 
embryôtic or inchoate, If It réated lii spéculation or experiment, if the process 
pUTSued for Its development had failed to reach the point of çonsummatlon, It 
eannot ftyatl to defeat a patent fotondçd upon a diseovery or Invention which 
was completed while in the other case there was only progress, however near 
that progress may havè af)proxlmat:ëd to the ènd in vlew, The law requires 
not conjecture, but certaînty.; If the question relate to a machine, the concep- 
tion must hâve been clbthed in substantial forms whlch dèmonstrate at once 
its praritlcal éfflcacyand utility. The prior knowledge and use by a single 
perspn is sufflcient. The number i^ immaterial. Until his work is done, the 
inventer has given npthlng to the. public." 

Or,iias said by Mr. Justice Woods itt Gantrell v. WalHck, 117 U. 
S. 689, 6 Sup. et. 970, 29 L. Ed. 1017: 

"The Wdén of proof is upon the défendants to éstablish this défense; 
for the I graht of letters patent is prima f acie évidence that the patentée is 
the firsti inventor of the device described. in the letters patent and of its 
novelty.' Sinith V. Goodyear Dental Vulcanlfe Co.. 93 U. S. 486, 23 L. Ed. 952 ; 
Lehnbeuteir v. Holthaus, 105 U. S. 94, 26 L. Ëd. 939, Not only is the burden 
of proof to make good this défense upon the party setflng it up, but it has 
been held that 'evéry reasonable doubt should be resolved against him.' Coffin 
V. Ogdep, 18 Wall. 120, 21 L. Ed: 821; Wasbburn v. Gould, 3 Story, 122, Fed. 
Cas. No, 17,214." 

Being of the opinioii, as I am, that no prior combination of parts 
shown by any patent br working implement in the record before the 
court made the backward inclination of the plow dise from a vertical 
plane an essential élément of its construction and succèssful opération, 
and that the Hardy patent not only does this, but in so doing for 
the first time in ail the history of the art of plowihg by means of 
rotary dise piows Hardy arrived at the true solution of the many dif- 
ficult problems presented in the succeSsful acconiplishment of one of 
the most important businesses of life, I am forced tô the conclusion 
the défense of anticipation is not irtade out, and cannot be sustaîned. 

It foUows the exceptions to the report of the master must be over- 
ruled. A decree will enter granting thê injunction prayed against fur- 
ther infringement of daim 2 of the Hardy patent, and for the usual 
accounting of profits derived and' damages sustairied by reason of the 
infringement charged against défendants, now parties to the record. 
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QUEEN & CO. V. GREEN. 

(Circuit Court, E. D. Pennsylvania. June 14, 1909.) 

No. 73. 

1, Patents .(§ S2G*)— Suit for Infringement— Acts Constitcting Violation 

OF Injunction. 

A party against whom a preliminary injunction bas issued, restrainiiig 
him from infringement of a patent and from constructing or selling a de- 
vice found to infringe, and whicti clearly infringed if the patent was 
valld, is gullty of contempt for violating tlie Injunction, where lie merely 
malies a formai and Imniaterial change in sucli device, whlcli does not 
in any way change the principle of opetation, and which was apparently 
adopted for the express purpose of evading the injunction. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 613-619; Dec. 
Dig. §. 326.*] 

2. Patents (§ 326*)— Suits for Infringement— Violation of Injunction. 

While the fact that a party, charged vvith contempt for violating an in- 
junction against Infringement of patent, acted under the advice of coun- 
sel, is to be consldered in declding vvhether he shall be punished, it is not 
a défense, if continued infringement is found. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 326.*] 

On Motion to Punish for Contempt. 

William Steell Jackson and E. Hayward Fairbanks, for complainant. 
H. E. Hart and Charles Howson, for défendant. 

J, B. McPHERSON, District Judge. A preliminary injunction 
was granted in this case in December, 1908 (165 Fed. 453), and was 
served upon the intervener, Green, who is the principal party défend- 
ant and is making the only contest against the patent. The injunction 
was served in January, 1909, and commands the défendant to — ■ 

"* • * desist and refrain from further constructing or using or selling in 
any way or manner, dlrectly or indlrectly, the X-ray tubes described or men- 
tioned in the said blU of complalnt, or maklng, uslng, or selling, or causing 
to be made, used, or sold, any X-ray tubes made in accordance with or em- 
bodylng or contalning the Inventions or Improvements described and clalmed 
In United States letters patent No. 594,036, or any part thereof, described in 
the said blU of complaint and in the affldavlts of the complainant thereto an- 
nexed, until the hearlng of the cause or the further order of the said court." 

The two claims of the patent that are involved in the controversy 
are as f ollows : 

"2. In combinatlon with a high-vacuum tube, a shunt-circuit arrangea In 
proximlty thereto, means connected with the above and set into opération by 
the current in the shunt-circuit to cause gas to enter said tube, and means for 
varying the pressure in the shunt-circuit. 

"3. The combinatlon with a high-vacuum tube of a shunt-circuit arranged 
in proximlty thereto, and means connected with the above and set into opéra- 
tion by the current in the shunt-circuit to cause gas to enter said tube." 

At the argument of the motion for a preliminary injunction it was 
conceded that the device then in question presumptively infringed, and 
it was attempted to repel the presumption by proof of the only défense 
that was set up, namely, prior public use by the intervening défendant 
himself. Testimony is being taken on this point before a commission- 

*For otber casas see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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er in préparation for final hearing, but meanwhile the défendant lias 
been oflfering and selling the samé device with a slight modification. 
The complaiflant avers that this modified apparatus is aiso an inf ringe- 
ment, and the correctness of this averment must now be considered 
on the motion to punish for contempt. There is no dispute concerning 
the character of the new device, or its sale by the défendant. He 
relies wholly upon the contention that the automatic shunt-circuit 
which is admittedly used in the apparatus now attacked is net "in 
proximity" to the high-vacuum tube, and therefore does not infringe 
claims 2 and 3. Of Course, if it does not infringe, he is not punishable 
for contempt; and it is also true that he might not be punishable if the 
new device presented a fairly debatable question. But neither situa- 
tion is now before the court. As it seems to me, the apparatus com- 
plained of is a plain infringement, and I hâve no hésitation in adding 
that I believe it to hâve been dèvised in an eft'ort to évade the injunc- 
tion. AU that the défendant has done is to move a part, and only a 
part, of the shunt-circuit three or four feet away from the vacuum 
tube, without changing in. the slightest degree the method of operating 
the circuit or the function of any of its éléments. He simply extends 
the circuit, and does so deliberately, as I think, in order to évade the 
command of the injunction. The effect is only to lengthen and change 
the shape of the regulator arm, and thereby to tap the current from 
the négative pôle of the coil at a point somewhat farther from the 
vacuum tube. In my opinion this is an immaterial variation, and 
produces a device which is a clear équivalent of the patent. It seems 
to me as "palpably colorable" as the, apparatus that was considered by 
the Court of Appeals in Lepper v. Randall, 113 Fed. 627, 51 C. C. A. 
337, where Judgé Dallas déclared that: 

"In 110 case is a patentée to be denied protection commensurate with the 
scopë of his actual and distinetly described and claimed Invention, by wholly 
excludlng him from the beneflt of the doctrine of équivalents." 

Hère, as there : 

"The departure made by the défendant from the patent In suit îs merely 
formai, and of such character as to suggest that it is a studied évasion of 
those described In the claim In Issue." 

If confirmation of the defendant's purpose should be desired, it may 
be foùnd, I think, in the following circular notice which he has been 
recently sending out: 

"Owlng to Queen & Co. having obtained a prellminary Injunction against 
us, which was granted on condition that they file a bond of $2,000 to protect 
us from loss peiidlng final décision, we are not allowed to put on the swinglng 
regulator arm. We inclose in the box, however, a little JOKER. This JOK- 
EK, by a little glue on the bottom, may be stuck onto the coil at about 6" 
away from the négative pôle or wire. The JOKER is then connected to the 
regulator by means of a wire, and the régulation Is adjusted by the movable 
pointer. This we find does not Infringe the Queen patent, because it is not 
in juxtaposition or attached to the tube. We believe this rùethod of régulation 
wUl be found more efficient, and certalnly Just as good. We shall continue 
the fight, however, for our priority on the shunt wire to a finish, and look 
for your Indulgence In the meantlme." 

Comment upon this circular is hardly necessary, although I may add 
that the notice appears upon letter paper which contains a picture of 
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the infringing device that was preliminarily enjoined — a practice that 
was condemned by the Court of Appeals of the Second Circuit in Cary 
Mfg. Co. V. Acme, etc., Co., 108 Fed. 8?3, 48 C. C. A. 118. 

It is true that the défendant consulted counsel and was advised that 
he might safely use the apparatus which is now under considération; 
but, while the fact that such advice was taken is to be considered in 
deciding whether the défendant shall be punished at ail, or (if at ail) 
what the punishment shall be (Matthews v. Spangenberg [C. C] 15 
Fed. 813; Westinghouse El. Co. v. Sangamo El. Co. [C. C] 128 Fed. 
747; Goss Printing Co. v. Scott [C. C] 134 Fed. 880), the mère fact 
that advice was sought and received is not a suiificient défense (Bâte 
Refrigerating Co. v. Gillett [C. C] 30 Fed. 683; Paxton v. Brinton 
[C. C] 136 Fed. 542; Calculagraph Co. v. Wilson [C. C] 136 Fed. 
196). 

Following the course pursued by Judge Dallas in Paxton v. Brinton, 
I find that the défendant Green has been guilty of contempt by selling 
a device which he had adéquate reason to know was in violation of the 
preliminary decree of this court; and it is therefore ordered that he 
pay a fine of $100 and the costs of this proceeding for contempt on or 
iDefore July 10, 1909, and in default of such payment that he stand com- 
mitted until the fine and costs be paid, or until the further order of the 
court. 

And it is also directed that the fine be paid over to the complainant 
as compensation for his time and outlay in prosecuting this application. 
Cary Mfg. Co. v. Acme, etc., Co., supra. 



UNITED STATES v. LEE. 

(District Court, S. D. Ohio, E. D. May 14, 1909.) 

Bail (§ 60*) — Nature and Scope of Kemedy — Pubpose in Giving Recog- 

NIZANCE. , 

It is within the discrétion of a court or magistrate to refuse to aceept 
a proffered criniinal recognizance signecl by a surety wlio has Vjeen fuUy 
indemnifled agalnst loss by third parties, and the bond should not be 
accepted where it appears that the indemnitors are not acting in good 
faith, in that it is not their purpose to secure the appearance of the 
accused, but to substitute the recognizance and indemnity for his persou 
and enable him to flee from justice. 

[Ed. Note. — For other cases, see Bail, Dec. Dig. § 60.*] 

On Application for Acceptance of Bail Bond. 

The accused, who is charged with unlawfully depositing, for mailing and 
delivery, in the United States post office, an envelope containing lottery tick- 
ets, was ordered by the committing magistrate to glve bond in tlie sum of 
$2,500 for his appearance before this court at its next term, and in default 
of the same to stand committed. A financially responsible individual and a 
solvent surety eompany were in turn rejeeted as surety, because each had been 
indemnifled to the f ull amount of the bond. Application was then made to the 
ourt to aceept one or the other, or both. of the proffered bondsmen. To in- 
demnify them, a purse of $2,500 had been niade up by three of Lee's fellow 
Chlnamen, two of whom live in Ohio and" one in Indiana. An interested 
fourth party came from New York City and has spent some days in an effort 

•For other cases see same toplc & | numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tafeecure Lee's release. The individual surety, If accepted, ISvto reçelve a?id 
hold,$2i500 lu cash to protqct hlmself agalnst loss. He asserts thfit he hàs 
no'interest lu, or care fût, what the accused may do, and will ilôt observe his 
moyements or make any effort to produce hlm In court. The représentative 
Of thé -surety company testlfled tUat hls company Is to be fuUy indeinnifled. 
and, 80 far as he inows, it exercises no supervision over persons bailed under 
such circumstances. Hé has no personal knovyledge of the accused, and 
would personally glve no attention to hls wheréabouts, that belng a mat- 
ter for hls company's conslderatibn. The bond wlU not be executed If 
hls employer wlU sustalQ a loss, or unless fuUy protected. He does not 
know the practlce of the company, when It, la not llkely, to sustain a loss, 
as to the appréhension of fugitives from justice for whom It has become 
bound. Two of the deposltors of cash s'ay they do not thlnk that IJee wlU 
abscond, and that. If he does, they wlU try to find hlm. One of them, how- 
evér, States that he has no expectatlon of reeovering his money, and wlU be 
satlsfled to lose It, if Lee escapes. The other does not care if he does ab- 
scond. and. If that occurs, he does not want hls money, but Is wUIÏng to lose 
it, and would rather sustain the loss of it than to see Lee sent to jail. The 
thlrd indemnltor was eùent as to vyhat course he would pursue. 

Thos. H. Darby, Asst. U. S. Dist. Atty., for the goyernment. 
E. C. Turner and T. J. Abernathy, for défendant 
Arthur I. Vorys, for Surety Co. 

S ATJSR, District Judge (after stating the facts as above). In the 
theory of the law, by a recognizance of bail in a criminal action, the 
accused is committed to the custody of the sureties as to jailers of his 
own choosing, and is so far placed in their power that they may at 
any time arrest him upon the recognizance and. surrender him to 
the court, and are bound, at their péril, to see that he obeys the 
court's order. Reese v. U. S., 9 Wall. 13, 19 L. Ed. 541 ; Taylor v. 
Taintor, 16 Wall. 366, 21 L. Ed. 287; section 1018, Rev. St. (U. S. 
Comp. St. 1901, p. 719) . The purpose of a recognizance îs not to en- 
rich the treasury, but to serve the convenience of the party accused 
but not convicted, without interferirig with or defeàting the admin- 
istration of justice. Sureties, therefore, should be persons of suffi- 
cient financial ability and of sufficient vigilance to secure the appear- 
ance and prevent the absconding of the accused. ït is urged in argu- 
ment that this case is distinguishable from United States v. Simmons 
(C. C.) 47'Fed. 575, in which a bail bond was refused on account of 
the Sureties being indèmnified by taking a bond from the accused and 
others. It is said that, the indemnitors in this case being third parties, 
the public will ha ve the security of two persons instead of one, and 
that in view of the announcement in United States v. Greene ( C. C.) 
163 Fed. 442, the sureties should be accepted. Thé acceptance, as a 
surety on a criminal bond, of one vvho had been indèmnified by a 
person other than the accused, was notbefore thè cpiirt in that case, 
and the cases cited to sustain thé text of 16 Am. & Eiig. Enpy. of. Law 
(2d Ed.) 172, merely go to the point that a contract to indemnify a 
person on his becoming bail for a prisoner charged with a criminal 
offense is yàlid and enfbrceable if pçrSons other than the prisoner are 
indemnitors. When indemnitors are not actihg in, good faith, and 
their purpose is to substituté the recognizance and the indemnity for 
the person of the accused and thereby énable him to flee from justice, 
the court or committing magistrate should not accept the recognizance. 
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One of the proffered sureties déclares that he will make no effort to 
produce the accused in court, should he abscond. The surety Com- 
pany will become such only if fully indemnified against loss. Strictly, 
this means that it must be indemnified not only to the full extent of 
the bond, but against costs also, for, if the deposit by the indemnitors 
be for only the exact amount of the bond, the surety company would 
be liable for costs, should the accused become a fugitive from justice. 
Jones V. Orchard, 16 C. B. 614; 3 Am. & Eng. Ency. of Law (2d 
Ed.) 685. If the surety company endeavors to apprehend fugitives 
for whom it has become bound under circumstances such as are pre- 
sented hère, there is no proof of it. In view of the conduct of the 
indemnitors while testifying, and ail the other circumstances developed 
at the hearing and surrounding the case, the two who last testified 
are entitled to slight crédit for good faith or otherwise, and the other 
to but little more. There is, in my judgment, no probability of thèse 
three men, or any of them, surrendering the accused should he be 
about to abscond, or endeavoring to apprehend him should he succeed 
in so doing. They will be content to lose their money. Nor will there 
be any incentive to vigilance on the part of the sureties to produce the 
accused in court. The évidence gives no assurance, does not even 
justify the inference, that either of them would surrender him should 
he be about to escape, or seek to recapture him should he do so. In- 
stead of the public having the security of at least two persons, the 
amount of the bond will be deposited in cash in lieu of the person of the 
accused, who will be at Hberty to flee without fear of appréhension 
save from the government inspectors. When the circumstances point 
to bad faith on the part of the indemnitors, the right to bail guaranteed 
by section 1015, Rev. St. (U. S. Comp. St. 1901, p. 718), to an arrest- 
ed party, does not prevent the court, in the exercise of a sound dis- 
crétion, from rejecting sureties who, however honorable they may be, 
become sureties from purely business reasons and apparently without 
assuming any of the responsibilities which the law imposes. 

It is not necessary to a détermination of this case to décide whether 
or not a person, natural or artificial, that has been fully indemnified 
against loss by a person other than the accused, should be accepted 
as surety on a criminal bond. 

In view of the facts presented, the sureties offered are not accepted. 



HUTCHINSON v. WEST JERSEY & S. R. CO. 

(Circuit Court, E. D. Pennsylvania. May 27, 1909.) 

No. 404. 

Death (g 84*) — Damages Reooveeablk foe Wbongfitl Death— New JebseY 
Statutb— "Peouniart Injubt Resulting from Such Death." 

Under Act N. J. March 3, 1848 (P. L. p. 151), as amended by Act March 
31, 1897 (P. L. p. 134), authorizing the recovery, In case of wrongf ul death, 
of damages for the "pecunlary Injury resultlng from such death" to the 
wlfe and next of kln of the deeeased, as construed by the Court of Errors 
and Appeals of the state, surgical expenses incurred by the f ather of a 

*For otber oaaes see same toplc & i numbss in Dec. & Am. Dlge. 1907 to date, & Rep'r lodexM 
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œlnor ehild, who is also next of kin, In conséquence of an injury whicU 
ciâïlsed the death of snch rninor, are not recoverable. 

[JJiJ. Note.— For other cases, see Deatla, Ont. Dlg. § 110; Dec. Dig. § 84.* 

Kor other définitions, see Words and Phrases; vol. 6, pp., 5257, 525$.] 

At Law. On motion for new trial. 

Harris S. Sparhawk and Wilson, Rogers & McAdams, for plaintifï. 
John Hampton Barnes, for defendailt. 

J.':B. McPHERSON, District Judge. The plaintifï in this case is 
not only the administrator of his minor daughter, but is also her next 
of kin, and the suit is therefore"brought for his individual benefit. 
The only point now to be detertnined iswhether the. jury should hâve 
beén permitted to allow as an élément of damage the amount paid by 
the plaintiff for surgical services rendered'to thé child in the effort 
to save her life after she had beén injured by the defendant's négli- 
gence. The question must be decided according to the statute of New 
Jersey, for the injury vi'as inflicted and the plaintiff's rights arose in 
that State. The statute provides as foUows (Act March 3, 1848 [P. 
L. p. ISl], amended by Act March 31, 1897 [P. L. p. 134]): 

. "Section 1. That whenever the death of a person shall be caused by a 
wrongf ul act, negleet, or def ault, and the act, neglect or - def ault is such as 
would, if death had not ensUed, hâve entitled the party injured to maintain an 
action and recover damages in respect thereof, then and in every such case the 
person who, or the corporation which, would hâve been llable If death had not 
ensued, shall be llable to an action for damages, notwlthstanding the death 
of thfe person injured, and although the death shall hâve been caused under 
suGh Cireufflstances as amount in law to felony. 

"Sec. 2. Every such action shall be brought by and in the names of the Per- 
sonal représentatives of such deceased person ; and the amount recovered in 
every such action shall be for the exclusive beneflt of the Widow and next of 
kin of such deceased person, and shall be distributed to such widow and next 
of kin in the proportions provided by law in relation to the distribution of Per- 
sonal property left by persons dying intestate; and in every sûch action the 
jury may give such damages as they shall deem fair and just with référence 
to the pecuniary injury resulting from such death to the wife and next of kin 
of such deceased person. * » * » 

Under this act the verdict is intended to compensate the "pecuniary 
injury resulting from such death," and to such pecuniary injury the 
jury must therefore be confined. Now, when a minor child is killed, 
as was the case at bar, the pecuniary injury resulting from the death 
is the lost value of ,the child's prospective services to the parent during 
minority. Nothing else is recoverable under the statute, as the Court 
of Errors and Appeals has' expréssly âecided. In Consolidated Trac- 
tion Co. v. Hone, 60 N. J. Law, 444, 38 Atl. 759, the court held that 
f uneral expenses could not be recovered, and approved the f ollownig 
quotation from Paulraiér v. Railroad Co., 34 N. J. Law, 151: 

"The pecuniary injury designated by the statute is nothing more than a dep- 
rivatiori of a reasonable expectatlon ofa pecuniary advantage which would 
Ijave resulted by a continuance of the life of the deceased, and it is upon this 
Xjriuciple that our statute is tobe applied," 

•For other cases see same toplc & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



' ZACHEYFIA V. JOHN LANG PAPER CO. 617 

The Court of Errors and Appeals added: 

"The damages recoverable are for those beneflts only of whlch the next of 
liin are deprived by the décèdent not living, and are to be distrlbuted among 
the widow and next of kin to the exclusion of creditors. No part of the suni 
recovered can be applied to the payment of funeral expenses." 

This ruling is, I think, décisive. If there can be no recovery for 
funeral expenses in an action brought upon the right given by the 
statute, it is not easy to see how a recovery can be permitted for sur- 
gical expenses that were incurred before the decedent's death, and 
were therefore not the conséquence of that event; thèse expenses, 
moreover, being for services which the father was himself primarily 
bound to furnish without charge to the miner. The cases of Calla- 
ghan V. Ice Co., 69 N. J. Law, 100, 54 Atl. 223, and Ferguson v. Télé- 
phone Co., 71 N. J. Law, 59, 58 Atl. 74, are not in point. Thèse were 
suits that were not brought on the statutory right at ail, but upon 
the right growing out of the common-law relation of master and serv- 
ant that exists between a father and his minor child. 

A new trial is ref used. 



ZACHEYFIA V. JOHN LANG PAPER CO. 

(Circuit Court, E. D. Pennsylvania. June 1, 1909.) 
No. 170. 

1. ÏBiAL (§ 261*)— Instructions— Reftjsal of Requests. 

A court is not required to give requested instructions whlch are incom- 
plète in thelr scoi)e and ask for positive charges in favor of a party upon 
an imperfect présentation of the situation diselosed by the évidence. 

lEd. Note. — For other cases, see Trial, Cent. Dig. § 6C0; Dec. Dig. § 
261.*] 

2. Trial (§• 268*)— Instructions— Refusal of Requests. 

A court is not required to read and speciâcally answer in the présence 
of the jury points presented for instructions. 

[Ed. Note. — For other cases, see Triai, Cent. Dig. § 662; Dec. Dig. § 
268.*] 

On Motions by Défendant for New Trial and for Judgment Not- 
vvithstanding the Verdict. 

Simon C. Raken and Thomas Leaming, for plaintiff. 
W. W. Smithers and Frank P. Prichard, for défendant. 

J. B. McPHERSON, District Judge. It is, I think, unnecessary to 
discuss the questions raised by the défendant at the argument of thèse 
motions. I hâve re-examined the évidence that v/as taken upon the 
trial, and it seems to me quite clear that the case could not hâve been 
withdrawn from the jury. The plaintifï, who was a comparatively in- 
experienced young man, unable to speak the English language, was 
directed by his superior to perform certain labor in what must be 
described as an unusually hazardous place ; and, although it is true 
that he had previously donc similar work upon several occasions, his 
attention had never been called to the surrounding dangers, and he 

•For otUer cases see same toplc & § number In Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 
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had never been put upon his guard against them. As it seems to me, 
the instructions that were given to the jury submitted the questions of 
fact fairly to that tribunal, and, if this be so, I see no reason for in- 
terfering with the verdict. 

To the complaint that the defendant's points were not specifically 
answered, I can only reply that the instructions aslced for could not 
hâve been properly given, because (among other objections) they were 
incomplète in their scope and asked for positive instructions in favor 
of the défendant upon an imperfect présentation of the situation dis- 
closed by the évidence. Perhaps it is not out of place to add that in 
my opinion the reading and answering of points gives practically no 
assistiance to a jury. Points hâve great value as suggestions to the 
court concerning légal questions or aspects of, the évidence that might 
otherwise be overlooked in the charge, but to expect à jury to under- 
stand at one hearing a séries of subtly drawn and sometimes compli- 
cated points, wliich the judge himself after careful study often finds 
difïiculty in comprehending and in fitting with discriminating answers, 
is to exhibit a confidence in the capacity of jurors that seems to. me 
little short of temerity. 

The motions are refused, andto the refusai to enter judgment in 
favor of the défendant notwithstanding the verdict an exception is 
sealed. 



PEET V. FOWLER. 

(Circuit Court, E. D. Penusylvania. May 28, 1900.) 

No. 574. 

Pbocbss (§ 118*)^Sebvice— Exemption— Attend ANÇE at Court. 

A recelver while In atteudance on a court in another jurisdîction as 
plaintiff in an action therein, and also in obédience to a sul)pœua served 
on hlin by the défendant, and while going to and returning f rom such 
court, is prlvileged from the service of civil process on him In a suit 
against hlm in such jurisdletion. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 146; Dec. Dig. 
§ 118.*] 

On Motion to Quash Service of Summons. 
See, also, 170 Fed. 620. 

John McClintock, Jr., for plaintiff. 
Charles Biddle, for défendant. 

HOLLAND, District Judge. It is a well-established principle of 
law that parties to a suit, for the sake of public justice, are privileged 
from the service of process upon them in coming to, attending upon, 
and returnihg from the court, or as it is usually termed, eundo, mo- 
rando, et redeundo. This is an immunity of ail persons under certain 
circumstances, on the principle that, where the law requires any duty 
of the citizen, it will protect him in the discharge of that duty, and the 
privilège extends to the service of a summons as well as a capias. 
The cases in point are collected in Troubat & Haley's Practice, § 236. 

Mr. Schofield, receiver of the First National Bank of Manasquan, 

■*For other cases gee^same topio & § ndmbbb In Dec. & Am. DJgs. 1907 to date, & Rep'r Indexes 
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had instituted a suit against the plaintiff in this court to recover on 
two notes. The case was called for trial on Monday, April 19, 1909, 
and the défendant, who is the successor in the receivership of Mr. 
Schofield, appeared hère for the purpose of being substituted on the 
record as the plaintiff, and, in addition, he had been subpœnaed by the 
défendant in the other suit, who is the plaintiff hère, to appear to tes- 
tify in that suit. Upon his arrivai hère on April 19th, before he had 
been substituted, he was served with a summons in this suit. He was 
met in the corridor of the buildings in which the United States courts 
are held, and, upon request, walked into the marshal's office, where 
a summons was served upon him; at the same time a statement was 
made by the officer that a summons could not be served in or about 
the courts, but that it could be served in the marshal's office. Mr. 
Fowler refused, upon request, to accept service, for the reason, as he 
stated, that he did not thirik suit could be instituted against a receiver 
without permission of the court appointing him. At the conclusion 
of the trial, on the following day» a summons was again served in this 
suit upon the défendant as he was leaving his hôtel for the train upon 
which hè'expected to go to his home, and a motion was immediately 
filed to set aside the service of the summons, upon the ground that 
his pi^esence hère was required in the conduct of the litigation in 
which he was plaintiff, and in answer to a subpœna served upon him 
by the défendants in that suit. 

The évidence fails to establish that the défendant waived any right 
which he may hâve had under the circumstances. As he was hère in 
answer to a subpœna and as plaintiff in a suit, he was privileged from 
service of civil process in coming to, attending upon, and returning 
from the court. Troubat & Haley's Practice, § 236 ; Ferrée & Co. v. 
Pierce, 25 Pa. Co. Ct. Rep. 112 ; Partridge v. Powell, 180 Pa. 22, 36 
Atl. 419. 

The cause of action is said to be the right to a fund of $22,000 
which was deposited with the bank, of which Mr. Fowler is receiver, 
by a bridge company, in its own name. Mr. Peet claims not only 
that the deposit is his property, but that when this ownership is estab- 
lished he will be entitled to use it as a set-off against the bank's claim 
agairtst him on the notes upon which the suit was brought and tried in 
this court. The motion for a new trial in that suit bas been overruled, 
and jùdgnient will be entered for the amount of the verdict; but a 
stay in the proceedings has been ordered in that suit so that the plain- 
tiff in this case may file a bill in this court, or institute such other 
proceedings in this state or the courts of New Jersey as he may deem 
necessary to détermine the question of his right to the deposit in ques- 
tion now in the possession of the Manasquan Bank. 

It is claimed by the plaintiff that the défendant has avoided service 
in this matter, and is endeavoring to delay him in the détermination 
of the question as to the ownership of this fund. I am not convinced 
that sû'ch is the fact, but this court has fuU power to protect the de- 
fendant in the judgment in the suit on the notes until the ownership 
of the deposit is settled. 

It is therefore ordered that the service of the summons in this case 
■be set aside. 
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FOWLER V. PEET. 

(Circuit Court, E. D. Pennsylvanlâ. May 28, 1909.) 

Ko. 200. 

1. Banks and Banking (§ 77*) — Action bt Receiveb on Notes— Défenses— 

Agbeement by Officers to Accept Stjbstituted Secukities- 

An agreement by the offlcers of a bank holding notes of défendant to 

accept from a corporation satisfàctory securltles in substitution for such 

notes constituteS no défense toan action on the notes by a receiver for 

the bank, where nb Bubstitute securltles were presented by the corpora- 

tloBt prior to the bank's f allure. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dlg. § 176; 

Dec. Dig. §• 77.* 
Actions by and against receiver and agents of national bànks, see 

note to McCartuey v; Earic, 53 C. C. A. 398.] 

2, Judgment (§ 852*) — Stay of Pboceedings fob Enforcemen'T— Equitable 

Set-Off. 

' Where the défendant in an action at law in a fédéral court by the 
• receiver of a bank daims an équitable set-off, proceedings for collection 
of the judgment recovered may properly be stayed to give him an op- 
. .portunlty to establlsh hls claim in equity. 

[Éd. Note. — For other cases, see Judgment, Cent. Dig. § 1564; Dec. 
Dig. i 852.* 

ttëstraining enforcenient of judgment pending establishment or enforce- 
ment of set-ofC or counterclalm, see note to Frye-Brulin Co. v. Meyer, 58 
C. C; À. 532.] 

At ]yaw. On motion for new trial. 
See, also, 170 Fed. 618. 

Charles Biddle, for plaintiff. 

John McClintock, Jr., for défendant. 

HOLIyAND, District Judge. I hâve made a carefui review of the 
évidence in this case in connection with the reasons for a new trial 
filed by the défendant. The évidence in the cause establishes that 
the bank ofiîcials had agreed to accept satisfàctory securities from the 
bridge Company in substitution for the indebtedness, of the défendant 
to the bank. The bridge company, in accordance vifith. its agreement, 
had either paid or substituted securities for the entire amount of Mr. 
Peet's indebtedness, to wit, $49,250, v/ith.the exception of the amoiint 
of the notes in suit, to wit, $10,000; and' it is also established by the 
évidence that as to thèse notes an officiai of the bridge. compahy, upon 
several occasions, called at the bank and made inquiries about sub- 
stitutirfg other securities for thèse notes in a somewhat indefinite and 
vague manner. The bridge company, however, never appeared or 
presented either cash or other securities in payment of the notes, 
so that there never was any payment by the bridge company in ac- 
cordance with the agreement, and, of course, Mr. Peet hâs never 
been relieved from liability on the notes, as ihis. was to take place 
when the. bridge compaiîy had either paid them in fuU or substituted 
other satisfàctory securities. The bridge company neVer, paid or gave 
other securities. 

«For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date..& Kep'r Indexes 
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The cases cited by the défendant in his brief hâve no application to 
this case other than to support the proposition that the bank was bound 
to carry out its agreement to accept satisfactory securities in lieu of the 
Peet notes, and there is no question but that at any time before the 
failure of the bank Peet and the bridge company could hâve com- 
pelled the bank to hâve lived up to its agreement. The motion for a 
new trial is thefefore overruled. 

It appears that Peet, in his défense, ofïered to show that the bank, 
prior to its failure, received $23,000 in money on deposit from the 
bridge company, which money belonged to the défendant. This sum 
of money, it is alleged, was a debt due the bridge company, and had 
been assigned by it to Mr. Peet in payment of an indebtedness due 
him from the company, and that shortly after the assignment the 
officers of the bridge company coUected the same and deposited the 
amount in its name in the bank at Manasquan, and that this deposit 
is the property of the défendant. Being an équitable set-off, it could 
not be pleaded as a défense in a common-law action in the United 
States 'courts, and suit was instituted against the receiver of the bank 
of Manasquan, who was in attendance at the trial of this case. The 
summons was served in^ the corridor of the building in which the 
United States courts are held, and we think in violation of his privi- 
lège from service of any writ in a civil action while attending court. 
He was in attendance not only as plaintiff, but also in obédience to a 
subpœna served upon him by the other side. There is a motion pend- 
ing in that case to set aside the service, which bas been sustained 
and the service of the summons against the receiver set aside, but we 
are of. the opinion that the défendant is entitled to a stay of further 
proceeding on the judgment in this case until the questions involved in 
the other are disposed of. 

It is therefore ordered that ail proceedings in the above case be 
stayed for a period of 30 days to enable the défendant to file a bill 
or institute such other proceedings a,s he may deem necessary in order 
that the questions as to his right to the fund above mentioned may be 
determined. 



WHITriELD y. HAMMEKSTBIN. 

(Circuit Court* B. D. Pennsylvanla. May 29, 1909.) 

No. 462. 

Judgment (§ 199*)— Notwithstandiug Vebdict— ErPEcr or Evidence. 

In an action by a servant to recover for a personal injury, on tlie ground 
that tHe master was négligent In the construction of a scaffold on which 
plaintiff, wlth other laborers, was reqtilred to work, where the évidence on 
such issue was confiicting, the court cannot enter a judgment for de- 
fendant notwithstanding the verdict 

[Ed. Note. — For other cases, sée Judgment, Cent DIg. g 367; Dec. Dlg. 
i I99.*i 

At Law. On motions for new trial and for judgment notwithstand- 
ing the verdict. 

*For other caaefs aee sama topic & { kuMBXB la Çec. & Am. Digs. 1907 to date, & Rap'r Indexe* 



6^» ..170 FEDERAL BEPOETEE ; « 

•JjëhrtJ.McDevitt,J:n; and JJ Edgar Butler, for iddntiff^ 
JûliiiS'G. Levi, for^defendarit. ': ■. 

Jf. Bv'McPHERSON, District Jiudgei. ; An attentive examination of 
the testiniony taken atthe trial, aidèd-bythe arguments ofcovnselj.has 
satisfied me that this case could'inot hâve been wathdrawn frpiTi-the 
jury. The défendant undertook to îurnish the materïals; andierect 
a jréa'SGriâbly 'Sàfe scaffold :upon, which the plaijitiff with other, labor- 
ëiy waS' tpi' iwork. The. quality of ' the i materialai is, not çomplajijed ■ of * 
ît'iê thé method' of erectiën thàt isskid tp haverbéén faultyï;in;view pf 
thë-lda'd'tKât ïhê scaffpld'Wâs called ■upôn to bear. Ot-iginatiy.thestruc- 
ture iàkf"h.a.ife bèeiï fit; biït it isi déair that the • stràin ùpon it was im 
creas^tf-bj* the erectiôii ■ of thè "horse- 'écafïold,'; and it is not dtSputed 
that thfe 'fit'ét tinfie itWôS'US'ed aftet- 'the added load wàs put* upon it ; a 
break'^pcçUrred àrtd seVeral' workrrtenwere injured'.: The weak point 
sèemstb hâve beeh that the iputlodks,. or Cross-supports under^ the plat- 
form, Wèrë tôo far apaft ; 'for itis certain that the injury was Causèd by 
the breàkirtg of one'of those supports, ànd the jiiry ha8:£ound that the 
distance Was; too |;reati Whatever Ithe weight of tHc defendant'è tes- 
timoriypnthîs pomt mayhaVe beèii,:the jury hâs chosen to rely.upon 
the wittiesSes' that testined in behàlf of the plaintiff;;- and uponithè 
métiôn; f6r jùdgment notwitHstanding the verdict ail that the court 
can décide is thiat the' question of négligence couldinot hâve been 
takeii a'^ày-frôm the jury, and therefbre canriot now be determined 
iti the défendantes favor. The motion) Ifor jùdgment is refused, and to 
such rèftisaî an exception" is seàled in behâlf of the' défendant. 

The nlbtion for a new trial was witHdraWn at thé' argument j the 
def endaiit' rélying whôlly ' upon htâ motion for j udfment . motwith- 
standing the verdict. A new trial is therefore formally refused. > - 



.\ , \;ÇQNES v,/Bl>WABD B, SMITH & OO. 

(Circuit Court, B. D. Pennsylvanla. May 29, 19i30.) ,,,,', 

r No. ,25. -, 

Jùdgment (§ 199*)— Notwithstanding Verdict— ESffect of Evidence. 

Where the question oftlje modiflçatlçp of a cptçtraet sued on dépends 
upon written évidence and also upon confllcting paroi testlmony, the whole 
issue is 'dnë^ot the Jury, and the ctturt' cannot enter; judginent notwith- 
standlng the verdict. 

[Ed. Note. — For other cases," seè Jùdgment, Cent. Dlg. § 367 ; Dec. Dig. 
§ 199j*] '-^r •: .;■ •■:■■■,., ■::■.. ■■■,; .,•/ •,-':,■,,■■, , v,, ,,;,.-„ ,.■.•,:: ■; ■ ,.,-,; , ,-■ 

' At .Laiw-ï;„0n;;mpticMisjby,;4é for neyt' tnaî and.'îôi' .jùdg- 

ment îiotwithstaïïdingther verdict = .- ■ iji, . ; 

■^'Seè, aîso;^'lÔ8:Fed.-«ïl;:' ; •;.:,;.; ■■•■■-':■■<;... 

., -Burri jBrpwn-iS? Uo35d,,ipf. plaintif?, J ,, , .!'„/; ^.. ,i' .- ,/ ' 
Henry C. Èoyer and Wm. A. Glasgow, Jr., for défendants. ; , 

J.' :^^Mc?'feËRSON;- ©îstrict Jùdge.^ As théi'fjUeistibn Cônfcét'hing 
the asserted rnodification of the contract of January '2S,j1906, ; dé- 

, .■ .'S !■ "" 1 w"'."-;!'-"? " 1,7, — yi. f . J -T-........ 1 ..I-I — ■■ 1 — _, — — , ,1; ___— . , „„...™,:i:^-- — " — 

♦Porothef cases see sàme toplc &. S NUmbbr in Dec. & Am. Dig:a;'r&07 to datfe, & Rep'r Indexes 
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pended not only upon certain writings, but also on the conflicting 
paroi testimony of several witnesses, it is not easy to see how the 
court could possibly hâve decUned to submit the whole matter to the 
jury. That tribunal has found that the modification was made, and, 
while it is probably true that such change may turn out to be disad- 
vantageous to the défendants' interest, I do not understand that this 
considération furnishes the court with a sufficient reason for refusing to 
uphold the verdict. If the dispute conceming the asserted change 
depended solely upon the letter of February 9, 1906, it would no doubt 
be my duty to construe it and décide upon its effect; but, as the dis- 
pute appears also in the paroi testimony, it v\?as necessary that ail 
the évidence, written and paroi, should be submitted to the jury, and 
judgment notwithstanding the verdict cannot now be entered. As 
was said by the Suprême Court of Pennsylvania in Home Building 
Ass'n v. Kilpatrick, 140 Pa. 405, SI Atl. 397 : 

"When matters of fact dependlng upon oral testimony are connected wlth, 
and necessary to, a proper understanding o( the written évidence, the court is 
not bound to construe the latter as though it stood alone. An admixture of 
oral and written évidence draws the -whole to the jury." See, also, Chicago 
Organ Co. v. McManlgal, 8 Pa. Super. Ot. 638. 

A similar remark may be made concerning the disputed question 
whether the issue of $600,000 was a merely "temporary financial ex- 
pédient" — to use Mr. Anderson's phrase — or was intended to déter- 
mine formally the amount of the mortgage to be put upon the prop- 
erty. This also depended upon written as well as upon paroi évi- 
dence, and I do not see how it could hâve been withdrawn from the 
jury. I do not regard the fact as controUing that the mortgage was 
not a first lien. The plaintiflf was willing to accept the bonds, even 
although they were not secured by a first mortgage, and the défend- 
ants can hardly object that the plaintiflf ofifered to waive the priority of 
the lien and to take the bonds as they stood. 

The motions for a new trial and for judgment notwithstanding the 
verdict are réfused, and to the refusai of the motion for judgment an 
exception is sealed. 



PENNSYLVANIA STEEL CO. v. METROPOLITAN ST. RY. CO. 

(Circuit Court, S. D. New York. May 22, 1909.) 

Steeet Railkoads (S .57*) — Leases— Liability of Lessob for Pkopebty Pub- 

CHASED BY LESSEE. 

Eîvldence held not to render the lessor of a street railroad Uable for the 
purchuse prlce of property sold to the lessee. 
[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 5T.*] 

In Equity. On exceptions to master's report. 

C. G. Galston, for the exceptions. 

Wm. M., Chadbourne, for receivers of Metropolitan St. Ry. Co. 

Dexter, Osborn & Fleming, for receiver of New York City Ry. Co. 

•Por other Cases see same topic & § ncmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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LA COMBE, Circuit Jùdge. I concur with the spécial master in the 
conclusion that the claimant sold its cables to the New York City Rail- 
way Company, the lessee, and by such sale and delivery according to 
directions became a créditer of that company only, and that there is 
no't teufficient évidence to warrant a finding- that in thèse transactions 
the New York City Railway Company was an agent, purchasing on 
behalf of the Metropolitan Street Railway Company as its principal. 
The lèase, which was not put in évidence before the spécial master, 
butwhichboth sides submitted hère quite clearly, indicatês the relations 
between the companies. Its complicated provisions as to betterments 
may suggest some reason for the classification "Metropolitan Street 
Railway Construction Account" indicated by the three orders. 

In reàching this conclusion it is not intendedto express any opinion 
upori the question whether any equities in the property, corpus or in- 
come, now in the hands of receivers, arise in favor of the claimant 
by reason of the circumstance that the lessee and subsequently the re- 
ceivers used thèse same cables in the opération of the lessor's property. 



, . UNITED STATES v. DUEIE. 

■ ::•.'- i<Dlstrlct C!ourt, B. D. Pennsylvania. May 14, 1909.) 

■ No. 17. - 

Aliens (§,21*)-r-CiiiNESE ExcLTJSioiir AcTS— Rebeal bt Implication op Peo- 

VISIONS OF PkIOK ACT. ' 

CHinese Exelusiori Act May 6, 1882, c. 12ft, § 2, 22 Stat 59, as amend- 
ée! by'ActJuljy' 5, 1&84, c. i220, 23 Stat. 115 (U. S. Comp. St. 1901, p. 1306), 
whlqh lÈakes it a misdemeanor for the master of any vessel to knowingly 
bring withln the Unitecl States on such'vessel and land or attempt to Jand 
any Chlnese laborer from any foreign port, was repealed by implication 
by Apt Sept. 13, 1888, c. 1015, § 9, 25 Stat. 478 (U. S. Comp. St. 1901, 
p. 1316), which covers substantially the same offense, but prescribes a 
différent punishinent. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 21.*] 

On Demurrer to Indictment. 

J. Whitaker Thompson and Jasper Yeates Brinton, for the United 
States. , 

Francis S. Laws, for défendant, 

J. B. McPHERSON, District Judge. It may be, that the argu- 
ment nôw made by the government in support of the proposition that 
section 3 of the Chinese exclusion act of 1883 (Act May 6, 1883, c. 126, 
23 Stat. ë9), as amended by the act of 1884 (Act July 5, 1884, c. 220, 23 
Stat. 115 [U. S. Comp., St. 1901, p. 1.306]), was not impliedly repealed 
by the act of 1888 (Act Sept. 13, 1888, c. 1015, '§ 9, 35 Stat. 478 [U. 
S. Comp. St. 1901, p. 1316]) was not presented to Judge Cross in the 
district of New Jersey before he decided, in United States v. Wood, 
168 Fed. 438, that such repeal had taken place. I accept the state- 
ment in the government's briéf that the argument now offered is made 
for the first time; but this does not change the fact that I am asked, 

•For oth&r cases see same topio & § numbbe In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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in effect. to review Judge Cross's décision and to say that he would 
perhaps, or probably, hâve reached a différent conclusion if lie had 
taken into account the considérations that hâve been presented to me. 
It is clear, however, that, ahhough the argument now made on behalf 
of the government may not hâve been presented to Judge Cross by 
counsel, it may hâve occurred to his own mind, and may hâve been 
rejected as not persuasive. But, without laying any weight on this 
possibility, I think it is enough to say that, in my opinion, the proper 
tribunal to review the ruling in United States v. Wood is the Circuit 
Court of Appeals or the Suprême Court. It is true that I am not 
bound by the décision of another District Court ; but, however f reely 
the right Of dissent may in gênerai be exercised, I think there are 
obvions reasons why dissent in the same circuit should be avoided as 
far as possible. 

Following, therefore, the décision in United States v. Wood, the de- 
murrer to the présent indictment is sustained. 



GUARANTY TRUST CO. OF NEW YORK v. METROPOLITAN ST. 

RY. CO. et al. 

(Circuit Court, S. D. New York. May 14, 1909.) 

OouETs (§ 116*)— Record— Amendmbnt. 

A motion for tlie nunc pro tune amendment of tbe record in an equity 
cause for purposes of âppeal overruled as unnecessary to save any riglits 
of the moving party. 

[Ed. Note.— For otlier cases, see Courts, Dec. Dig. § 116.*] 

In Equity. On motion to amend record in a foreclosure suit. 

For other opinions, see 166 Fed. 569; 168 Fed. 937; 170 Fed. 636. 

Julian T. Davies, for Guaranty Trust Co. 

Bronson Winthrop, for Morton Trust Co. 

Arthur H. Masten, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. The complainant moves to amend the 
record of the cause: (1) By filing as part thereof nunc pro tune as of 
March 3, 1909, the form of proposed decree submitted by the com- 
plainant to the court on that day. ( 2) By filing as part of the record 
in the cause nunc pro tune as of March 13, 1909, the mémorandum 
submitted by the complainant to the court on that day. Also to amend 
the decree : (3) By inserting nunc pro tune as of March 18, 1909, in 
article 7 thereof, at the end of subdivision 2, the statement that an ob- 
jection of the complainant, to the effect that by the terms of the decree 
complainant is deprived of its property without due process of law, 
was overruled. (4) By inserting nunc pro tune as of March 18, 1909, 
in paragraph 10 thereof, a like statement. of the overruling of a sim- 
ilar objection. 

1. If the suggestions of complainant as to the form of decree were 
to be incorporated, the suggestions of ail other parties as to such form 
should also be inserted. The resuit would be a confused mass of pro- 

*For ottier cases eee same topic & § nvmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
170 F.— 40 
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posais and counter proposais, ail preliminary to the decree, and which 
would tend only to embarrass and: confuse the appeal court. There is 
no necessity for thus incumbering the record. The assignments of 
error will point out whatever sins of omission or comniission there 
may be in the decree, and ail errors of every sort will be properly be- 
fore the Circuit Court of Appeals for correction. 

2. The "mémorandum" is in substance merely a stateraent of the 
reasons why, in the opinion of complairiant, a certain clause in the de- 
cree was objectionàble. The objection can be perfectly well estpressed 
in an assignment of errbr, and the reasons stated upon argument in 
support of it. 

3 and 4. The proposed amendments, if inserted, would make the 
decree even more obnoxious than it now is to the requirements pf the 
36th equity rule. They are wholly unnecessary to save any rights of 
complainant. Upon appeal the reviewing court can dispose of ail ques- 
tions presented by the assignments of error, including those, which 
concern constitutional provisions. It is not necessary, in order to pré- 
sent such questions that somé formai exception be reserved, as in the 
case of a jury trial. „ , 

The motion is denied. 



6UARANTY TRUST CO. OF NEW YORK v. METROPOLITAN ST. RY. 

Cp, et al. 
(Circuit Court, S. D. New York. May 24, 1909.) 
No, 149. 
For former opinions, see 166 Fed. 569 ; 168 Fed. 937 ; 170 Fed. 625. 

Davles, Stone & Auerbach; for complailiant. 
Maéteiï & Nichols, for Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. Although the decree of forëelosure and sale 
in thls suit was entered March ISth, the rriortgagee has So delayed the prose- 
cution of the appeal thttt the last day on which motion could be made for a 
hearing at the présent session of the Circuit Court of Appeals has passed 
without brlnging the case to the attention of that court. TJie appeal, there- 
fore, cannot be heard bèforé the next ternt which opens Oetober lltli, Un- 
der thèse clrcumstancés, sale could riot l^ had before November 13th. 

The Spécial master will take thé necessary, steps to adjourn it accordingly. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. 00. 

(Circuit Court, S. D. iSTew York. May 28, 1909.) 

Equity (I 410*)— FiNoiNGS of Masteb— Review on Exceptions. 

The finding of a spécial master adverse to a claim for damages, involv- 
ing an Issue of fact which depended upou the credlblllty of wltuesses who 
testlflëd before him, conflrmed. 
[Ed. Note. — For other cases, Beé 'É<îuity, Dec. Dig. § 410.*] 

In Equity* , On exceptions to report of spécial master. 

John M. Gardner, for claimants. 

Royal H. Weller, for receivers of New York City Ry. Co. 

•For Othef easeasee same toplc & § ncmbeb In Deè. & Am, Digs, 1907 to date, & Rep r Indexes 
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LACOMBE, Circuit Judge. Tliis matter has been argued as if the 
cause had been taken from a jqry and decided by the court as present- 
ing questions of law only. That is an erroneous assumption. The mas- 
ter, sits as a jury to pass upon ail conflicting testimony,. and after hear- 
irlg the withesses he "disallowed the claim." The question is one of the 
credibility of the witnessés. The spécial master saw and heard them on 
the stand, and evideritly did not believe that the car had practically 
stôppëd, and that while plaintiff was about to step to the ground the 
coriductôr, although ihformed that he wished to alight, suddenly rang 
two bells and pushed him back against thé dashboard. There is not suf- 
ficient in the record to warrant a reversai of this conclusion by a court 
which has not had the advantage of observing the demeanor of the 
witnesses on the stand. Indeed, it rather indicates that some of them 
hâve modified their testimony since it was given ori the first trial, 
when the events were fresh in their memory. 

Thè exceptions are overruled, and report confirmed. 



STOCKTOisr V. OREGON SHORT LINE R. CO. 

; (Circuit Court, D. Idalio. Aprll 29, 1909.) 

1. QUIETING TiTLE (§ 35*)— AcEIONS— CONSTRUCTION OF FLEADING. 

An allégation, in a Mil or complaint to quiet tltle, that the plaintiff "has 
been and now is the owner seised in fee and entitled to the possession of ' 
the premlses in suit, by implication is an assertion of plalntifTs possession, 
and, so construed, is sufflcient to support a suit In eqùity under the settled 
rule o( the fédéral courts. 

lEd. Note. — For otber cases, see Quieting Tltle, Cent. Dig. §§ 73, 74 ; Dec. 
Dig. § 35.*] 

2. Removal of Causes (§ 23*)— Suits Remo^able- Statutoet Action to Dï- 

TEBMINE TiTLE, 

An action brought In a state court under Rev. Codes Idaho, § 4538, which 
provides that "an action mày be brotight by any person against another 
who clalms an estate or interest In real property adverse to him, for the 
purpose of determlnlng sueh adverse claim," Is removable Into a fédéral 
court wbere the cltlzenship and amount Involved are sueh as to glve that 
court jurisdlètion. Such actions, while in ail cases the same in form un- 
der tbé codé procédure, may be essentially either équitable or légal, de- 
pending upon the facts In ;each partlcular case, which question must be 
determined by the court, whether state or fédéral, at soine stage of the 
case, since, if légal, the right to trial by jury is guaranteed by the 
state Constitution, and must be awarded In the state as In the fédéral 
court H'. '•■ ■, 

[Ed. Note. — For other càSes, see RemOval of Causes, Dec. Dig. § 23.*] 

3. REMOVAt OF Causes (| 118*)— Pboceedings— Eepleaùing. 

Thé right of removal is not to be determined by the form of actloii in 

the state court, but by the esseijtial character of the case, and, regardless 

, of form, the cause is rem^yabje if the ifederal court has jurlsdlction upon 

either its equity or law Wdè, and it may require the plalntlfC to replead 

àécbrdlngly. 

[Ed. Note. — For othër cases, see Removal of Oiiuses, Cent. Dig. § 250; 
.Dec,. Dig. S 118.*] . : 

On Demurrer by Défendant and Motion by Plaintiff to Rerriand 
fq State Court. ' , 

*For other cases see same topic & S ncmbeb in Dec. & Am, Dlgs. 1S07 to date, & Rep'r Indexei 
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A. A. Sessions, for plaintiff. 

P. ly. Williams and D. Worth CMk, for défendant. 

DIETRICÏI, District Judge. This action was commenced in the 
State district court, and, upon pétition of the défendant, was removed 
to this court. Hère the défendant filed a demurrer challenging the 
jurisdiction of the court, and also the sufficiency of thç cofpplaint to 
entitle the plaintiff to any relief, Shortly thereafter t^ie plàîqtiff filed 
a motion tp remand, upon the brçî^d ground that thïSj court has no 
jurisdiction. Certain gênerai questions are thought to^.cohtrol both 
the demurrer and the motion, and they hâve been submitted, and will 
be considered, together. 

The plaintiff allèges that he is a .résident of Idaho, and that the de- 
fendant is a corporation organized under • the laws of the state of , 
Utah; "that for ten years or more last past the said plaintiff bas 
been, and now is, the owner, seised in fee, and entitled to the posses- 
sion of, certain pièces, parcels, or tracts of land, situate in the village 
of Parma, Canyon coUnty, state of Idaho," the lands bieing particu- 
larly described. It is further alleged that the defendaiit "claims own- 
ership of said described lands, atîd ah éstàte or interést in said pièces, 
parcels, or tracts of land, adverse to said plaintiff, which said claim 
is without right; that the sàid défendant has' no estàte, right, title, 
or interést in and to said lands." It is further alleged that, by reason 
of the adverse and unlawful claims ;0f the défendant, plaintiff is 
damaged in the sum of $1,950, "that being the value of said lands." 
Plaintiff prays that défendant be required to set forth the nature 
of its claims, and that by the decree of the court it be adjudged that 
the plaintiff is the owner of the prèmiseS, ànd that the 'défendant bas 
no estate or interést therein; and thç^t the défendant be forever barred 
from asserting any claim thereto. : There is also a prayer for gênerai 
rehef. ■ ■■;■ ■■.•'■ ■■:■■■ 

In its" fietition f or removal, the défendant sets tlp tlie requisite di- 
versj,ty of citîzenship, àrid also shoWs that the value of the iiiàtter in 
dispute exceëds $2,000. Assuming that it is a suit in equity^ the de- 
fendant, on demurrer, makes the point that the plaintiff has not al- 
leged his possession of the premises, and that, thefe fore he does not 
exhibit facts s,ufficie;nt"to_ entitle him to équitable, j-eliéf,, référence 
being made to the gênerai rule in equity that a complainant in a suit 
to quiet title. must be ini possession of the promises in qontroversy. 
The point made upon motion to rernand.is that, assuniing the defend- 
ant's construction of the complaint to be correct,^ the bill should not 
be disrnissédj but the cause should -beTemandedto the state court, 
where, und^f the Code, thère is biïjt .ôtiè iàïtn of civil proceeding, 'and 
where, therefore, the complaint states a cause of action of which the 
court hasi jurisdiction. iThe complaint is said tohaye been drawn 
with référence to section 4538 of the Revised Codés -'ôf Ida:ho, which 
provides that: 

"An action may be brought by any person against another who clalmS' an 
estate or interést in real property adverse to him, for tlie purpose of determia- 
Ing such adverse elaiin." . 
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The position of the plaintiff seems to be that this statute confers 
upon a plaintiff rights which cannot be administered in a fédéral 
court, and that, therefore, an action brought thereunder in a state 
court is not removable. Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 
883, 977, 37 L. Ed. 804; Gombert v. Lyon (C. C.) 80 Fed. 305. In 
maintaining the position hère, plaintiff assumes the facts to be that 
he is not, and the défendant is, in possession of the premises; and 
that, in the state court, this was a suit in equity. There is, however, 
in the record no direct averment of possession. In the complaint it 
is alleged that the plaintiff "has been and now is the owner, seised in 
fee, and entitled to the possession," of the premises. By implication 
this language is to be deemed to be an assertion of the plaintiff's pos- 
session. Gage V. Kaufman, 133 U. S. 471, 10 Sup. Ct. 406, 33 L. 
Ed. 735; Simmons Creek Coal Company v. Doran, 143 U. S. 449, 13 
Sup. Ct. 339, 35 L. Ed. 1063. So construed, the complaint states 
facts sufficient to entitle the plaintiff to relief in equity, under a well- 
settled rule of the fédéral courts. Lawson v. United States Mining 
Company, 307 U. S. 1, 38 Sup. Ct. 15, 53 L. Ed. 65. 

But taking a less libéral view of the complaint, if it be held that it 
does not disclose possession in the plaintiff, it must be conceded that 
the possession is not shown in either party; neither positively nor 
inferentially does it appear that défendant has possession. Upon 
such a construction of the pleadings, the questions submitted are ruled 
by Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 38 L. Ed. 63. 
In either alternative, therefore, the complaint exhibits a case of équi- 
table cognizance of which the fédéral courts hâve jurisdiction, and it 
foUows that both the motion and the demurrer should be overruled. 

In this view of the record, further discussion might properly be 
dispensed with, but the suggestion in the briefs of both parties that 
the actual facts in relation to the possession of the premises are not 
fairly disclosed by the complaint leads me to submit some observa- 
tions upon the gênerai question of the effect of the Idaho statute 
above quoted upon the jurisdiction of this court. There is no need 
to enter upon an explanation of the conditions out of which this and 
similar enactments hâve grown, or of the gênerai purpose and scope 
thereof ; the admirable exposition of the entire subject by Justice 
Field in Holland v. Challen, supra, leaves nothing to be added. 
Whether the statute be considered as operating only upon the remedy 
or as creating a new cause of action, the substantial resuit is that 
parties are enabled to hâve adjudicated certain controversies of which, 
without the statute, the courts coyld not take cognizance. It is not 
doubted that the state courts may protect the rights thus conferred 
and afford proper relief. For what reason is a fédéral court incom- 
pétent to administer like relief, both in proceçdings there originally 
commenced, and in causes rembved f rom the state courts ? By Act 
March 3, 1875, c. 137, 18 Stat. 470 (U. S. Comp. St. 1901, p. 508), 
as amended, the Circuit Courts of the United States are given^ orig- 
inal cognizance, concurrent with the courts of the several states, "of 
ail suits of a civil nature," at common law or in equity, where the 
matter in dispute exceeds. $2,000 in value, and where there is a con- 
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trovetsj between citizens of différent states. Whére such a suit is 
cooiihenced I in the State court against a nohresidèntj the statute con- 
ferg upon hirti the right to remove the same into the proper Circuit 
Court jof' thé United States. Admittedly, an action brought within the 
terms of- the^ state statuïe- is: a "suit of a civil nature," and if thè non^ 
resi:dent défendant whoseeks thé: removal thereof is tobe denied a 
rigiht which the fédéral statutes, in the most gênerai terms, seem to 
confery it ought to be.only for'substantial reasons involving the in- 
abiliity;©f the court to administer the law and to do justice between' 
the 'paiities. ■■ • \ 

TherÉreason assigned for théosûpposed impofcency of the fédéral 
courts as compared with the state. tribunalsis that in the former theré 
is réfained the distinction betwéén actions at lâw; and suits in equity, 
■vvhereaS in the state courts thexçj.is but one form of civil action. ,Sec-; 
tion 1 of article 5 of the Constitution of Idaho provides that: 

•*The distinctions between actions àt law anfl sults In equity, aud the forms 
of ail Sueh actions and sult§, are heyeiby prohlblted, ijud there shall be In tlils 
state but one form of actiçMf for the enforeement or protection of prlvate rights 
or the.redress of prlyatfe ^^frotigs, wil,ch sliaill be dénbmlnated a civil action." 

Thië provision, however, relatés only to distinctions of form and 
difïerehces of, procédure; it does not purport to aboHsh or even to 
alter those fundamental principles of law and of equity which are 
recognized Jn ail courts. As was said in Dewey v. Schreiber Imple- 
ment Company, 12 Idaho, 280,85 Pae. 9M : 

"We recognlze the faet that the distinction between sults In equity and 
actlow; at law bas beén prohlbitedj and that in this state there Is but one form 
of aqtlpp for the enforeement or pi;otectlon of prlvate rlghts qrjredress of prl- 
vate wrdngs, which is denomlnatéd as a 'civil action.' That, however, does 
not aboTtSh the Mes of Iflw or riiles of equity ;they remain, although the dis- 
tinctlonibiîtween actions at law and sults in equity, and the forms. of such ac- 
tions aad ^ults, are prol|lhited by our Constitution." : 

Thèrë is;btit a single kind of action ; ■«? hatever 'be the nature of the 
relief 'èo%ht, ' thê form Of the pleadings is the same; the complaint 
miist cOhtëin a statement in ordinary and concise language of the 
facts coristituting the cause of action; that is thé orily requisite. But 
it doës riôt ffallovy thait the ètate courts, to any greater dégree than the 
fédéral' courts, are reliiévéd frbm'the necessity of determinitig whether 
the causé' 'is'èssentially an action àt' law or a suit in ec^uity. The 
inquiry^may iWse l-atét ih thè^^tate thafi-in the fédéral court, but it is 
equally inévitable. Section 7 of article lof thé Constitution of Idaho 
gûaràntëès that "the right ôf trial by jury shall remain inviolate"r 
and in section 1 of article 5 it is provided that "feigned issues are 
prohibited, and' the fact at issue Shall be tried by order of Court be fore 

a jury;*' ''î'^n-; ir. ■ ,; - - ■ , ;> ■ ^ ' 

' ^Th^éëé constitutiônal provisions hâve been construed by the Suprême: 
Gourt;.Bf the- state, atid itîé hdd'that'they'guarantee the right of trial 
by jury î oniy in .actions àt law,' artd that they havé no,<applicàtion to^ 
suits ni4'«qSiii^j Ghrîsténséfl v. HoUingsworth, 6 Idahôj S'?, 53 Pac; 
.211, 96 Am. : St. Repi 256; 'Shields V. -Johnson, 10 Idaho, 476, 79: 
Pdé. 39i; In anaction at iaw, there f or CjCitherparty may, as of right, 
demand that àll issues offact be submitted to a jury; but in suits 
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in equity such demand may be refused. While, without regard to 
form, the facts constittiting plaintifï's cause of action may be set forth 
in ordinary and concise language, the essential distinction between law 
and equity perdures, and is a controlling considération upon the vital 
question whether a party shall or shall not hâve a jury trial. In the 
•fédéral courts, where the distinction between actions at law and suits 
in equity is recognized, it becomes necessary to détermine the na- 
ture of the proceeding before the pleadings are settled; in the state 
courts such détermination may await the trial. 

Is there any gênerai inhérent différence between the équitable juris- 
diction of the fédéral courts and that of the state courts? By section 
723 of the Revised Statutes of the United States (U. S. Comp. St. 
1901, p. 583) it is provided that : 

"8uits In equity shall not be sustsiined in either of the courts of the United 
•States in auy case where a plalu, adéquate, and complète remedy may be had 
at law." 

But as was said in Wehrman v. Conklin, 155 U. S. 314, 15 Sup. Ct. 
139, 39 L. Ed. 167, this section has never beén regarded as anything 
more than a déclaration of existing law. It "was intended to empha- 
size the rule and to impress it upon the attention of the courts." The 
same rule, therefore, which limits or defines the jurisdiction of a féd- 
éral court of equity is controlling in cbnsidering the nature of suits 
in the state courts, except in so far as the rule may hâve been modi- 
fied by the laws of the state, enlarging or curtailing such jurisdiction. 

It will be noted that the Idaho statute does not iii terms purport to 
enlarge the équitable jurisdiction of the state courts; nothing is said 
about actions at law or suits in equity; no procédure is prescribéd. 
In gênerai terms it déclares the right of a party to bave adjudicated 
any claim to or interest in real property when such claim or interest 
is controverted or questioned, whatever be its nature. It does not 
abolish existing remédies either at law or in equity. It embraces ail 
conditions, including those where an action in ejectment or a suit to 
quiet title or to remove a cloud upon a title would, in the absence 
of the statute, afford adéquate relief. It includes and adds to thèse 
ancient remédies. There is no évidence of any intention on the part 
of the Législature to abrogate the gênerai rule that suits in equitj^ 
cannot be maintained where there is a plain, adéquate, and complète 
remedy at law. Nor could such a purpose, if manifest, be sustained. 
To do so would, in effect, be to nullify the right of jury trial, solemn- 
ly guaranteed by the fundamental law of the state. If, the conditions 
being such that an action in ejectment may be maintained, a party 
may, instead of bringing such an action, institute a proceeding under 
the statute, and if ail such proceedings are to be regarded as suits 
in equity, then by a simple bit of législative legerdemain a défendant 
may not only be deprived of bis right of removal to the fédéral court, 
but also of his constitutional right to a trial by jury, for, as we bave 
seen, the Constitution guarantees such right only in actions at law. 
And, if in litigation of this class the Législature may at will so extend 
the équitable jurisdiction of the state courts, no reason is apparent 
why ail other controversies now adjudicated in courts of law may not 
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in ' like 'inanner be màde the subject of équitable cognizance, to tlie 
èomplete exclusion of the right oï jury trial. 

But, as already suggested, there is no évidence that the Législature, 
in enacting' the statute under considération, attempted to exercise such 
extraordinary pbwër or intended to make such a radical innovation. 
The ehlargement of équitable jurisdiction contemplated by the statute 
was not in the direction of the field already occupied by courts of law, 
but of unôccupied territory. The statute does not substitute, it sup- 
pléments ; it provides a remedy where none existed theretofore. In 
so far as its gênerai language embraces conditions under which an 
adéquate remedy already existed either at law or in equity, it must be 
held to be declaratory only. ■ 

If this view be correct, it follows that no less in the state court, 
when trial by jury is demanded, than in the fédéral court, when the 
propriety or sufficiency of the pleadings is under considération, there 
must be an answer to the question whether the cause is essentially an 
action at law or a sijiit in equity. The case at hand furnishes a con- 
crète illustration. ,Iî.it remains in this court, there rnust be a déter- 
mination at the outset whether it shall proceed at law or in equity. 
If it is remanded to, the, state court, it may proceed without such dé- 
termination up to the lime of trial, for in that forum there is but one 
form, of action. But when the defen.dant demands a jury trial, the 
précise question must be answered by a référence to substantially the 
same facts and the same gênerai priraciples; the question is not sim- 
plifiçd because postpqned. If it is an action at law, the défendant 
is entitleditp a jury;, if a suit in, equity, the demand may be refused. 
Newm»n,v,(E)uane,: 89 Cal. .597, 3,7 Pac. 66 ; Park .v." Wilkinson, 21 
Utati,, 279, 60 Pac. 945 ;, Angus y. Cravçn, 132 Cal. 691, 64 Pac. 1091 ; 
Haggin v. Kelly, 136 Cal; 481,, 69 Pac. 140 ; Montana, etc., v. Boston, 
etc., 27 Mont. 288, 70 Pac. 1114; Id., 27 Mont. 536, 71 Pac. 1005. 

What substantial reason then can be given for denying the right 
of removal in cases of this character? What injury will be suffered, 
or what right will be lost, by the défendant upon removal? If the 
facts are i such that the plaintifï hasno plain, adéquate, and complète 
remedy at law, the case would, if it remaîned iii the state court, pro- 
ceed to trial and judgmfent without a jury. If transferred to this 
court, the court, upon its equity side, could assume jurisdiction, and 
the suit would likewise proceed to final decree without the interposi- 
tion of à jury. Holland v. Challen,' 110 U. S. 15, 3 Sup. Ct. 495, 28 
L. Ed. 52; Frost v. Spitley, 121 U. S. 552, 7 Sup. Ct. 1129, 30 h. 
Ed. 1010; Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 
43 L. Ed. 873 ; Wehrman v. Conklin, 155 U. S. 314, 16 Sup. Ct. 129, 
39 L. Ed. 167; Roberts v. Northern Pacific Railway Company, 158 
U. S. 1, 15 Sup. Ct. 756, 39 L. Ed. 873; Lawson v. United States 
Mining Company, 207 U. S. 1, 28 Sup. Ct. 15, 52 L. Ed. 65 ; Dar- 
ragh V. Wetter Manufacturing Company, 78 Fted. 7, 23 C. C. A. 609. 

If, upon the other hand, the conditions are such that the plaintifE 
has a plain, adéquate, and complète remedy at law, the cause should 
be deemed to be an action at law, in which case there would be a jury 
trial as of right in either court, and the procédure in the one forum 
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would not materially differ from that in the other. Rev. St. U. S. 
§ 914 (U. S. Comp,. St. 1901, p. 684). Some additional burden of 
pleading may be cast upon the plaintiff by the removal, but that is not 
an uncommon incident of removal, and cannot be considered a suf- 
ficient reason for denying the substantial right conferred by the féd- 
éral statutes. Not infrequently it happens that in the state court 
relief both in equity and at law is sought in the same proceeding, 
where such practice is warranted by the Codes. But the inability of 
the fédéral court to entertain a complaint in that form has nevCr been 
regarded as a serions obstacle to removal. Amended complaints may 
be filed, one upon the law side and the other upon the equity side of 
the court. Cir. Ct. Rule 19. While pleadings in the fédéral court are 
more formai, the procédure in the state court, where, in the same ac- 
tion, both équitable and légal rehef is sought, is not without its com- 
plications. Stocker v. Kirtley, 6 Idaho, 795, -59 Pac. 891 ; Robertson 
V. Moore, 10 Idaho, 115, 77 Pac. 218; Lindstrom v. Hope Lumber 
Company, 13 Idaho, 714, 88 Pac. 92. 

With much earnestness, counsel for the plaintifï insists that the 
fédéral court must entertain the complaint in the form in which it is 
filed in the state court, and that, if it has tiot jurisdiction of the pro- 
ceeding in that form, it must remand ; that there is no authority for 
requiring a plaintifï to replead upon removal, and the propriety, if 
not the validity, of rule 19, above referred to, is called into question. 
In Coosaw Mining Company v. South Carolina, 144 U. S. 550, 12 Sup. 
Ct. 689, 36 ly. Ed. 537, a case removed from the state court, Justice 
Harlan says: 

"The suit may hâve been cognizable in the state court, sittlng in equity. 
But If it was not one of which the Circuit Court of tlie United States, sitting 
in equity, could properly take cognizance (Payne v. Hook. 7 Wall. 425, 430, 19 
L. Ed. 2G0 ; Arrowsnilth v. Gleason, 129 U. S. 86, 08, Sup. Ct. 237, 32 L. Ed. 
♦Î30), the pleadings, upon removal of the case from the state court, should 
hâve been reformed so as to make It a case to be tried at law." 

In Wilson v. Smith (C. C.) 66 Fed. 81, Dallas, C. J., in ruling upon 
a motion to remand, said : 

"That a' state, by simply prescriblng a pecullar form of procédure for Its 
own courts, may in any case dlvest the rightful jurisdiction of those of the 
United States, Is a doctrine to which I am wholly unable to assent, and which 
does not appear to be supported by any précèdent or authority." 

And again: 

"A¥hether the jurisdiction of thls court is upon its law side or its equity 
side will be determined 'by the essentlal character of the case,' but the right 
of removal is not affecled by any suc-h question. That right exlsts if. upon ei- 
ther side, the requlsite jurisdiction exlsts. Where a cause brought hère by 
removal cannot be entertained upon the one side. it must be assigned to the 
other ; but it is not to be remitted to the state court if, upon either side, the 
fédéral court is compétent to retain and décide it." 

And in Peters v. Equitable L. Ins. Co. (C. C.) 149 Fed. 290, cited 
for plaintifï, Lowell, C. J., in remanding the case, said : 

"The défendant further contends that, even if it be admltted that the state 
statute has glven the complainant a remedy in equity enforceable in the state 
courts, but unenforceable in a court which, like this, Is unaffected by the stat- 
ute, yet that the complainant may hère be ordered to replead, and so may hâve 
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hère an adéquate reme^y at law. If this court deemed the complainajit's rem- 
edy obtainable at lawr to be adeguate, doubtless it vvould retaIn jurisdiction of 
the cause, and woûld direct the coinplainaut ta replead; but, uponthe whole, 
the remedy at law wblch' thls court can glve to the complalnant appears to be 
liiaterlally less effiectlTe than is the remedy obtainable In the state coure 
thr0ugh hls blU, ilnequity. That the Le^slature of the state, by estendlng 
the équitable jurisdiption of the state courts to matters in which an adéquate 
remedy at law Is givèn to the suitor by the fédéral courts, cannot therefore de- 
prlve the citizen <jf another state of his right of removal to this court, is 
plaln. But, on the other hand, if a state statute gives to any suitor a remedy 
in equlty, in the atate cqurts better and more complète than that which this 
court can give him; at law, and if, furth,ermore, the remedy thus given is one 
which this court cannot eriforce In equity,' the suitor has the right to carry on 
hls Htigation In the state Court of equlty, undisturbed by removal hère." 

With thèse views J am in accord.-; it;i$ possible that an action may 
be-brought in the state court under the Idaho statute, of which this 
court cannot assume. jurisdiction; but: it does not foUow thatj merely 
because a plaintiff refers to the section and asserts that his. action 
is brought thereunder, the right of removal is defeated. -Not the form,' 
but the essential nature of the proceeding and of the relief sought, 
will control. ;. ...•.' ' :f 

As silready stated, the plaintiff's Compkint hère e;chibits a case of 
équitable cognizance within the jurisdiction of this court. If, as is 
suggested in the briefs of both parties, the complaint does not truly 
or fully show the material facts, and if the défendant is actuallyin 
possession of the prémices, the plaintifï may deem it wise to reform 
his pleadjng, for if heiproceeds uponthe equity side of, the court he 
must fail, unless his proof s disclose a right of action cognizable in 
equity; there must be a correspondence of allegata and probata. The 
actual facts should be set forth from which it may be determined 
whéther the court, ratione materiae, can entertain jurisdiction, and, if 
so, whether the cause should proceed upon the equity or upon the law 
side of the court, or pbssibly in part upon one side and in part upon 
the other. 

An ôrdér willbe entered denying the motion to remand, overruling 
the demurrer, and granting to the plaintiff 30 days in which to re- 
plead ; also granting to the défendant 45 days in which to plead fur- 
ther; ail new pleadings to be filed and served within the times pre- 
scribed. 



In re ADLER. . 

(District Court, E. I>. Oklahoma. November, 1908.) 

1. BaNKEUPTCY .(§ 228''');^WlTHII0LDIIïG ASSKTS— Oeders— Review. 

À bankrupt' s pétition to revlew a referee's order requlring payment 
of money alleg^d to be wlthheld from the trustée ralses the same ques- 
tions as woûld be involved in a proceeding on eitatipn for contempt, and 
hence the case would be so treated. 

[Ed. Note. — ^FOr other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. §228.*i , 

2. Bankkuptct (I 136*) — Withheld Assets— Payment to, Tbusïee—Obdbb. 

A referee's order requiring a bankrupt to pay, money alleged to hâve 
been withheld from the trustée is unsùstainable, îinless it is proven that 

•For other cases see sfltûe topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r ladexe» 



IN EB ADLBB. 635 

the money dlrected to be dellvered to the trustée la a part of the bank- 
rupt's estaté and that the bankrupt had It in bis possession or under 
bis control at the time the order of delivery Is made, so that It may be 
enforced by contempt proceedlngs. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. S 235; Dec. 
Dlg. i 136.*] 
3. Banksxiptcy (§ 136*) — Withheld Assets— Delivebt to Trustée— Oedeb. 

Where the bankrupt testifled at the flrst meeting of creditors that he 
had no money or property In his possession or control for whlch he had 
not accounted, a referee's order dlrecting that he pay to the trustée money 
alleged to hâve been withheld, based mainly on approxlmate estimâtes, 
Inférences, and conjectures which raised a strong suspicion that assets 
had béen withheld, but which did not constitute direct and conclusive 
proof thereof, was Insufflcient to sustain the order. 

[Ed. Note.— For other cases, eee Bankruptcy, Cent. Dig. { 235; Dec. 
Dlg. § 136.*J 

Bledsoe & Bledsoe, for bankrupt. 
Potterf & Walker, for trustée. 

CAMPBELL, District Judge. This matter cornes up on pétition of 
the bankrupt to review an order of the référée entered in this case on 
the 14th day of February, 1908, directing the bankrupt to turn over t'o 
the trustée herein, on or before the 35th day of said month, the sum of 
$1,000, which the référée certifies he finds the bankrupt bas in his pos- 
session and control, and which he bas failed to pay over to the trustée, 
$500 thereof being money which the référée finds to hâve been paid over 
to A. Handmaker, of Louisville, Ky., a. brother-in-law of the bankrupt, 
prior to the institution of the bankrupt proceedings, and $500 which 
the référée estimâtes to be in the bankrupt's hands from sales made 
within the four months preceding the adjudication in bankruptcy. 

The testimony relied ypon is that of the bankrupt and others, taken 
at the first' meeting of the creditors, which I hâve carefully read. The 
bankrupt dénies, under oath, having any money of any property that 
bas been sold and not disclosed, or that he bas paid any person any 
money to be held for him until thèse proceedings are over. While the 
testimony indicates that the business was run in a most' careless man- 
ner, to place the most charitable construction upon it, and many things 
were done in the last fbur months preceding bankruptcy which give 
grounds for suspicion of the good faith of the bankrupt, the only tes- 
timony which might be said to clearly indicate that the bankrupt had in 
his possession or under his control at the time of the institution of the 
bankruptcy proceedings money or property which he failed to account 
for is that of the witness Howard Martin, who détails a conversation 
between himself and the bankrupt a few days before, at which time he 
testifies the bankrupt showed some money, the amount of which is not 
definitely st'ated, which he claimed to hâve gotten out of the M. & P. 
Bank on his personal check. 

Ordinarily in cases of this character, where the bankrupt conceives 
the order of the référée to be invalid, he refuses to obey the order, 
whereupon the référée certifies the facts to the judge, for a summary 
hearing and punishment as for contempt, if he finds the fact warrants 

*For other cases aee oamé topic Se i numbeb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Indexes 
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it. While this case cornes ;Vip on pétition of the bankrupt to review the 
order of the référée, it practically raises the questions which would 
Corne up on a citation for cont'empt, for the reason that, unless the or- 
der is one the enforcement of which can properly be effected by impris- 
onment for contempt, it would be a futile order to make, and the case 
will therefore be treated as one in which an order has been disobeyed 
and is before this court in a contempt proceeding. 

I hâve carefully examined the aufhorîties cited by counsel in the 
briefs fîled in this matter. So far as this district is concerned, the rules 
which must control this court in matters of this character hâve been 
very clearly laid down by the United States Circuit Court of Appeals 
for the Eighth Circuit, in the cases of In re Rosser, 4 Am. Bankr. Rep. 
153, 101 Féd. 56S,41 C. G. A. 497, andBôyd v. Gluckiich, 8 Am. Bankr. 
Rep. 393, 116 Fed. 131, 53 C. C. A. 451, a case similar in^ many respects 
to the one at bar. In the former case Jildge Sanborn, speaking for the 
court, says: 

"There can be no doubt that under the général rules of law and under 
thèse spécifie provisions of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418]) the court and the référée were 
vested with the right, and subjeeted to the duty of maklng the necessary 
orders to. require the bankrupt and ail othec persons who had the possession 
and control of the property oif the bankrupt estate to surrender and deliver 
It to'the trustée. Such orders constitute one of the ësséntlaV means by which 
the couit and the référée are etopowered to coUect the estate of the bank- 
rupt. It Is a broad and comprehensive power, and great caution should be 
exercised to observe its lîmits and to issue under it only lawf ul orders. But 
without its lawful exercise, the adminlàtration of the estâtes of bankrupts 
would in many cases bé compllcated and tedious. ail the assets would be 
wasted In litlgation, and the beneflcent purpos& of the bankruptcy law would 
fail of accomplishni«nt. TWo essential facts Uiijlt this power and condi- 
tion its lawful exercise. They are that the money or property directed to 
be delivered to the trustée or, other ofHcer of the court Is a part of the bank- 
rupt estate, and that the baiikrupt or person ordered to deliver tt has It in 
hls possession or under his control at the tlme that the order of delivery is 
made. ilf the property is not a part of the estate, qbviously no lawful order 
for its delivery to the trustée can be made. If the money or property in con- 
troversy was a part of the estate of the bankrupt, but before the order for 
its deliVery is made he has squandered, disposed of, or lost If, so that It is not 
in hls control or possession, and he cannot obtaln and deliver it at the time 
the order of delivery is ma,dp, or within a reasonable time thereafter, It can- 
not be a lawful order, becausç the court may not order one to do an im- 
posslbllity and then punish . him for refusai to perf orm It. The punishment 
of the bankrupt for such àets must be sought under the provisions of the 
bankruptcy law relative to the fraudulelit concealment of the property of 
the estate and the making of false oaths relative thereto. But If it appears 
to the satisfaction of the référée or the court that property of the bankrupt 
estate is in the control or possession of the bankrupt, a lawful order for its 
delivery to the trustée may be made, and a refusai to obey this order may 
be punished as a contempt of court, both under the gênerai law relative to 
contempts and under the spécifie provisions of the bankruptcy act." 

It will beseen from the foregoing authority that not only must' the 
money or property ordered to be turned over be a part of the bankrupt's 
estate, but it must also be established thaf it is in the possession or un- 
der the control of the bankrupt. As said by Judge Caldwell, in Boyd v. 
Gluckiich, supra : 

"Inabllity to ebmply with the comniand of the court is always a complète 
défense to a charge; of a contempt. It cannot be imputed to any one that he 
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Is guilty of a contempt of court for neglecting or refusing to do what It ap- 
pears Is out of his power to do. An order of commitment In such a case is 
void. The abillty of the bankrupt to comply with the order of the court must 
be made to appear before he can be punished for contempt And It must be 
made to appear by évidence which leaves no reasonable doubt In the mind 
of the court on that subject. Evidence whlch Is merely persuasive cannot 
suflîce. He cannot be Imprisoned for the purpose of exploitation. Torture 
as a means of extracting évidence or forcing a confession is no longer allow- 
able, either In criminal or civil proceedings. When Imprisonment for debt 
was lawful, a créditer frequently imprisoned his debtor in the hope and 
expeetation that his friends or relatives would pay the money requlred to 
release him from an Imprisonment which otherwlse would apparently end 
with his llfe. But no such practlce Is permissible under the bankruptcy act 
In the printed record before us, which is ail we hâve to conslder, there Is no 
direct évidence to show that the bankrupt bas the money, save two or three 
small Items mentioned in the referee's order. The referee's conclusion seems 
to hâve been reached malnly, If not altogether, by 'approximate' estimâtes, 
Inferences, and conjectures, which, while they give rise to very strong suspi- 
cion, fall far short of direct and conclusive proofs. The sea of suspicion 
bas no shore, and the court that embarks upon It is without ruddes or com- 
pass. No man can be Imprisoned for a constructlve contempt on suspicion or 
conjectures, or upon inferences which may or may not be well founded. For 
thls reason, from the eàrliest tlmes the doctrine bas obtained that when one 
accused of a constructlve contempt in a court of law dénies positively and 
specifically, under oath, the alleged contempt, the proceedings agalnst him 
for contempt must be dlsmissed." 

The bankrupt testified positively at the first meeting of creditors in 
this case that he had not any money or property in his possession or un- 
der his control for which he had not accounted. While other évidence 
in the case tends to contradict the bankrupt and throw suspicion upon 
the truth of his testimony, it does not do more than raise a suspicion in 
the mind of the court, and in view of ail the testimony in this case, 
under the rules laid down by the authorities above cited, which are 
conclusive upon this court, it is my opinion that the order of the réf- 
érée is not supported by sufficient testimony to warrant this court to 
order the imprisonment of the bankrupt for contempt for his failure 
to obey the referee's order. As pointed out by Judge Caldwell, in the 
case of Boyd v. Glucklich, supra, if the bankrupt has concealed from 
the trustée any of the property belonging to the estat'e, or has made a 
false oath in relation to this proceeding, in any manner, he is subject 
to criminal prosecution as provided by the bankruptcy act. This is a 
mat'ter to be reached by regular procédure on the criminal side of the 
court. 

If I am correct in the conclusion that the évidence upon which this 
order is based is not sufficient to warrant this court to order the bank- 
rupt imprisoned for contempt, should he fail to obey it, then it follows 
that the order should not hâve been made. An order which cannot be 
cnforced is a dead letter. The order will therefore be annulled and set 
aside. It is so ordered. 
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1. SAI.S3 (§ 465*) CONDITIONAL gALES-^RECOED— WHAT I/AW GOVERNS. 

Wher^e a condltlonal sale màde In Oklahoma Terrltôry provlded for 
tbe dellvery of goods In Iiidian Tèrrltory, It was not requked to be record- 
èd Utider Wllsdn's Bev. & Ana. St. 0kl. 1903, § 4179, requlring reglstra- 
tioii In the office pf the reglster 6f deeda In and for tUe côunty wherein 
"the |)iropérty shall be kept," as such statùte had no extraterrltorial 
forcée In indlan Terrftory, by the laws of which the cohtràet was governedl 

[Ed. Note.— For ôther cases, , see Sales, Cent. Dlg. § 1353; Dec. Dig. 

■M^5.*]„, ;■','■■, , ;,;;. 

2. Sales (§. 451*) — Conditional Sales—What . Law Govbbns. 

Where a condltlonal salels made in one state, and contemplâtes or ex- 
pressly pro vides, that the property Is to be delivered or used in another 
State, it Is governed by the laws of the latter. 

[Ed. Note.^For other cases, see Sales, Cent. Dig. §1323; Dec. Dig. § 

451.*] : 

3. Salés' (§ 465*)— <3oNiilTioNAL Salés— Registeation. 

Prior to Indian Territory beiiig' Included in the state of Oklahoma, there 
was no law in such, territory ,rei3(Ulring conditional sale contracta to be 
recofdéd as a condition of their validity, either betweêh the parties or 
as against thlrd persons. 

[Ed. Note. — B'or other cases, see Sales, Cent. Dig. { 1353; Dec. Dig, 
i 465.*] ■ , ; ,^, ', ; 

4. Bansbpptqt (§ 178*)— <30NDiTioTîAL Sales— Validity. 

Whete â conditional sale contract provlded for thé del^very of goods in 
Jndiàn Territory, thère being no local làw therein ihUlbiting- sûcb con- 
itraets, iihei question lastowhether the fact that the goods were furnished 
to tf^e t|«yer for res^le in the uçual course of buslue§s invalidated them 
musti be fested in bantruptcy prp'ceedings against the buyer In accord- 
aiieè vi/ith' the général la w. 

[lbd.iîî6te.— For other cases; see Bknkruptcy, Dec. Dlg; §178.*] 

5. Salks (i'.472*) — Conditional Sales— \^amdity; 

In the absence of à fraudulént iritent, k conditional sale reservlng tltle 
tojthe goods in theâeller until the price is paid is îiot ihvalid as against 
creditors or-purchasers beçfiuse th© goods were furalgjied for resale. , ' 
* [Ed.,, Ifote,— For other cases, see Sales, Dec. Dig. § -472.*] 

6. SALES (§ :4!e9*)-—CONDI'rlpN:Al SALES^PATMENT— "MOKEY.'' ' 

A conditional sale contract reqnired payinent iij lO dftys either in cash 
or notes,' declaring that ail notes aiid open aocounts shàll be drawn 
payable àt Oklahoma City, wlth 10 pe'r cent, attorney's fées added, and 
that on default in the payment of any installment the seller might' con- 
sidet the entlre indebtedness due ;: that the title to and the ownershlp 
of ail the goods should be in the seller until the buyeiç's Indebtednéss had 
■ been paid in moiiey. Seld, that the word "moiiey" was used in contra- 
distinctibii to "notes," and did not Ihclude notes, sqi ttiat the acceptàncéof 
notes, did 'not constitute a paymêht sufficiént to vest titlé to the goods in 
the b^yHî>.j .!,. , :,. ■■.,.-,.,. ,::.,■ 

[Ed. Note. — For other cases, see Sales, Dec. .Dlg. §,460.* 
For other définitions, see Words and Phrases, vol. 5, pp. 4554r4565.] 

7. Bankbtjptcy (§ 318*) — ^Claims Against Estate— Conditional Sales— 

Registeation— Oklahoma Statutes. 

Wilson's Rev. & Ann. St. 0kl. 1903, § 4179, deciared that condition'al 
sale contraets should be Invalld against Innocent purchasers or creditors 
of the buyer unless registered in the county where the property was 

•For other cases see same toplc & § numbbe m Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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kept. Enabllng Act June 16, 1906, 34 Stat. 267, c. 3335, under which tho 
Indian Territory became the state of Oklahoma, provlded that the lawa 
of Oklahoma Territory should apply to sald state until changea by the 
Législature, but that no exlstlng rights or contracts should be affected 
by the change, but should continue as If no change In the form of govem- 
ment had taken place. Eeld that, a contract of condltional sale of prop- 
erty in the Indian Territory prlor to statehood belng valld wlthout regis- 
tration, the seller, on the territory becoming a state, was not required to 
register It In order to enforce It In subséquent bankruptcy proceedings 
against the buyer. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 318.*] 

In Bankruptcy. Pétition to review an order of a référée. 
Crook, Kyle & Crodîett, for trustée and petitioner. 
McConneïl & Bland, for intervener. 

CAMPBELL, District Judge. On February 29, 1908, R. S. Gray 
filed his pétition in voluntary bankruptcy in this court', and was subse- 
quently adjudicated a bankrupt, and a trustée duly appointed. Thereaft- 
er, on March 19, 1908, B. F. Avery & Sons, creditors of said bankrupt, 
filed a pétition with the référée, seeking to reclaim certain wagons and 
other farming iïnplements included with the bankrupt's goods of which 
the trustée had taken possession. The wagons sought to be reclaimed 
were held by the bankrupt under a contract, a copy of which is attach- 
ed to the pétition as "Exhibit B." The other articles sought tb be re- 
claimed were held by the bankrupt under a contract, a copy of which is 
attached to pétition as "Exhibit A." It is contended by the petitioner 
that thèse are contracts of conditional sale, and that, under the terms 
thereof, the title to the property sought to be reclaimed is in the peti- 
tioner, and that the petitioner is therefore entitled to recover posses- 
sion thereof from the trustée. 

As appears from the order of the référée, dated April 14, 1908, after 
a hearing on said pétition at which the trustée and petitioner appeared 
and presented their respective contentions, the référée found that the 
petitioner sold the property sought' to be reclaimed to R. S. Gray and 
the Gray Mercantile Company, of which R. S. Gray was the sole own- 
er and proprietor, under contracts that the title of said company should 
remain in the petitioner until fully paid for ; that said R. S. Gray was 
given full and unlimited power to sell the property in the course of his 
business as a merchant. The référée in effect finds that the contracts 
consisted ôf conditional sales, and that subsequently the said petitioner 
settled with the bankrupt and took his notes for the unpaid part of the 
purchase price ; that said notes were unconditional in tlaeir terms. The 
référée finds that the action of the petitioner in delivering the goods to 
the bankrupt and giving him permission to sell the same in the course 
pf his business as a merchant was a constructive fraud upon the rights 
of other creditors, the said property having been delivered to the bank- 
rupt for the purpose of sale, and not for the use or consumption. The 
référée, therefore, dénies the pétition. The petitioner présents his péti- 
tion to this court for review of the order of the référée. 

The contracts of sale referred to differ in some part'iculars in their 

'Soi eUi«r u ses nea sams toplc & S numbbb In Dec. & Aju. Digs. 1997 to date, & Rep'r luâexM 
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ternis and conditions. Tt may be seriously questioned whethef , the 
contract originally made with the Kenfucky Wagon' Manufactufing 
Company, covering the wagons, and afterwards assigned- to the peti- 
tioner, is not an agency contract, instead of a contract of conditiônal 
sale/' John Deere Plow Co. v. McDavid, 14 Am. Bankr. Rep. 6S3, 137 
Fed,,:'8Ô2, 70 C. C. A. 423. 

But as the parties, concède thèse instruments to be contracts of con- 
ditiônal sale, they will be so treated, and the question tben arises as to 
their validity as such under the facts of this case, ahdthe right of the 
petit'ioner, if any, under them. Does the fact that thèse contracts pro- 
vide for the furnishing of goods to the bànkrûpt, giving him permis- 
sion to sell the same in the course of his business as a nierchânt, for the 
purposes of sale and not for his own individual use'or éonsumption, 
constitute a constructive fraud on the right of creditors? It is con- 
tendëdihat thèse are Oklahoma Térritory contracts, and the following 
provision of the Oklahoma Territory law is f elied upon : 

"That any and ail instruments in wrlting, or promlssory notes now in ex^ 
istence or hereafter executed, evidenclîig the conditiônal sale bf Personal prop- 
erty, and that retains the tltle to the same in the vendotiuntil the purchase 
priée is paid in fuU, shall be void. as against Innoce^it purchasers, or the 
creditors of the vendee, unless the original instrument or a true copy thereof, 
shall hâve Been deposited in the oïïlce of' the register of deëds in and fol- 
the county wherein the property shalibe kept, and when 's&' deposited, shall 
be, subjeet to the law applicable to the flling of chattel mqr.tgages; and any 
conditiônal, verbal sale of Personal property, reservlng to the vendor any 
title In the property sold, shall be void as to creditors and innocent pur- 
chasers for value." Wllson's Rev. & Ann. St. 0kl. 1903, p. 966, § 4179. 

The contract "Exhibit A," having been based upon a proposition dir 
rected to petitloner at Oklahoma City, Okl. T., and by its provisions to 
be accepted at that place, is clearly a contract entered into in Oklahoma 
Territory for the deliveryof goods, however, at' a point outside of the 
territory. Tt will be noted that the Oklahoma law provides that an 
instrument evidencing a conditiônal sale, or a copy, '''shall be deposited 
in the office of the register of deeds in and for the county wherein the 
property shall be kept." The property covered by the contract in this 
case was to be kept at Bennington, Ind. T. The statute relied upon 
could hâve no extraterritorial effect, and clearly applied only to goods 
to be kept within Oklahoma Territory.. The rights of the parties here- 
in, at leasf until Oklahoma became a state, the effect of which will; be 
noted hereafter, must be decided by the laws in force ip Indian Terris; 
tory at the time the contract was entered into and the goods delivered.; 
In re Legg et al. (D. C) 96 Fed. 326. "Where a conditiônal sale is 
made in one state, which contemplâtes or expressly provides that the 
property is to be delivered or used in another state, the law of the lat- 
ter state governs." Loveland on Bankruptcy, 448, 449. In February, 
1907, when thèse contiracts were entered into, there was no law in force 
in Indian Territory requiring contracts of conditiônal sale of person-: 
al property to be recorded, as a condition of their validity, either be- 
tween the parties thereto or as against their persons. So far, therefore, 
as the failure to record was concerned, this did not in any way affect 
the right of petitioner, as against the bankrupt, to recover the goods on 
default' or condition broken, up to the time Oklahoma became a state. ' 
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Did the fact that the goods were furnished bankrupt for sale in the 
usual course of business invalidate thèse contracts? There being no 
local law of the Indian Territory inhibiting contracts of conditional 
sale, such as those in question, they must be tested under the gênerai 
law. In American & Ènglish Encyclopedia of Law, vol. 6, p. 440, it 
is said: ,v^.,,._,. . , , , .■.,--,...../ ■ 

"Sales of Personal property on condition that title Is not to vest in the 
purchaser until the payment of the purchase money, or upon some other con- 
dition, are of very fréquent occurrence, and the validity of such sales as be- 
tween the parties thereto is unquestioned. * ♦ * In niost jurisdictlons, 
in the absence of fraud, the rule is the same as to third persons, though in 
some States it is held otherwise, and in a numher of states ail conditional 
sales must be recorded in order to be valid against third persons without 
notice." 

In the case of Harkness v. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 
L. Ed. 385, Mr. Justice Bradley, in sustaining a contract of conditional 
sale, said: ,. 

"Such contracts are well known in the law, and often recogni2,v«d, and when 
free from any fraudulent intent are not répugnant to any prlnciple of justice 
or equlty, even though possession of the property be given to the proposed 
purchaser. * * * The Intent of the parties will be recognized and sanc- 
tioned where it is not contrary to the policy of the law. This policy, in 
England, is declared by statute. It has long been a provision of the English 
bankruptcy laws, beglnning with 22 James I, c. 19, that if any person becom- 
ing bankrupt has in his possession, order, or disposition, by consent of the 
owner, any goods or chattels of which he is the reputed owner, or takes upon 
himself the sale, altération, or disposition thereof as owner, such goods are 
to be sold for the beneflt of hls creditors. This law has had the effect of pre- 
venting or defeatlng conditional sales accompanied by voluntary delivery of 
possession, except in cases like those before referred to ; so that very few 
décisions are to be found in the English books directly in point on the ques- 
tion under considération. * * » This presumption of property in a bank- 
rupt, arising from his possession and reputed ownership, became so deeply 
Imbedded in the English law that In process of time many persons in the 
profession, not adverting to its origln in the statute of bankruptcy, were 
led to regard it as a doctrine of the common law ; and hence, in some states 
in this country, where no such statute exlsts, the principles of the statute 
hâve been foUowed, and conditional sales of the kind now under considération 
hâve been condemned, either as being fraudulent and void as agalnst cred- 
itors, or as amounting in effect to absolute sales with a reserved lien or 
mortgage to secure the payment of the purchase money. This view is based 
on the notion that such sales are not allowed by law, and that the intent of 
the parties, however honestly formed, cannot legally be carried out. The 
insufflciency of this argument is demonstrated by the fact that the conditional 
sales are admissible In several acknowledged cases, and, therefore, there 
cannot be any rule of law against them as such. They may sometimes be 
used as a cover for fraud, and, when this is charged, ail the circumstaneea 
of the case, this included, will be open for the considération of the .lury. 
Where no fraud is Intended, but the honest purpose of the parties is that the 
vendee shall not hâve the ownership of the goods until he has paid for them, 
there is no gênerai prlnciple of law to prevent their purpose from havlng 
effect. In this country, in states where no such statute as the lùiglish act 
referred to is in force, many décisions hâve been rendered sustaining condi- 
tional sales accompanied by delivery of possession, both as between the par- 
ties themselves and as to third persons." See Cannlng Machine Co. v. Fuller, 
20 Am. Bankr. Rep. 157, 158 Fed. 588, 86 O. 0. A. 46 ; American Machlnery 
Co. V. Norment, 19 Am. Bankr. Rep. 685, 157 Fed. 801, 85 C. C. A. 1G5 ; Matter 
of Hess (D. C.) 14 Am. Bankr. Rep. 644, 138 Fed. 954. 
170 F.— 41 
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In the case of In re Dunlop, 19 Am. Bankr. Rep. 363, 156 Fed. 545, 
86 C. C. A. 435, Judge Sanborn, of the Circuit Court of Appeals for 
the Eighth Circuit, said: ■.:,.•.., 

"The next contention of counsel for the trustées of the Western Company 
1b that the agreement was fraudulent and voidable agalnst the trustée, be- 
caùse It permltted the conditional vendor to sell the marchandise In regular 
course of business, but provlded that the proceeds should be credlted upon Its 
notes, or accounts, or held as a collatéral securlty therefor, and because It 
was not flled or recorded In due tlme in any public office; and they cite the 
authorltles from New York, Illinois, and Oregon, whlch sustaln that position. 
* • * But the gênerai rule and welght of authority in thls country, the 
establîshed rule of propCTty in Minnesota, and the establlshêd rule in thls 
court are otherwise. Trustées o( bankrupt estâtes hâve no better tltle. In 
the absence of fraud, thanthe baùkrupt and his credltors had at the tlme of 
the filing of the pétition in bankruptcy." 

Thérè being no claim of fraudulent ifltent made in tWs case, it must 
be heldto corne clearly within the doctrine laid down by the cases above 
cited. The décisions of the United States Suprême Court and those 
of the Circuit Court of Appeals for the Eighth Circuit' were controlling 
in the Indian Territory as to such matters when the goods in question 
weré' déliv.ered under .thèse contracts, and it therefore fôllows that as 
betweéh the petitioner and the bankrupt, as well as third persons, thèse 
contracts were valid. 

But it is contended that by accepting the notes of the bankrupt the 
petitioner has defeated its right to enforce the contracts. The testimony 
shows thàt no notes havè been given for the unsold wagons covered by 
the. contract with the Kentucky Wagon Manufacturing Company, so 
as to that contract the défense that notes hâve beèn accepted does not 
apply. In the other contract it is provided : 

"(1) I, or we, agrée, to make settlement in accordance wlth prlces herein 
speeifled, wlthln ten days from date of invoiee, either in cash, less discouut, 
if any, payable In Oklahoma City, I/oulsville, or Kew York exchange or by 
notes, In accordance withtçrms herelnafter speeifled; ail notes to be drawn 
with exchange on New York and payable after maturlty at Oklahoma City, 
Oklahoma. 

"(2) Ali notes and open accounts owlng by me or us to you for goods herein 
ordered, as well as for ail subséquent purchases, shall be payable at Okla- 
homa dty, Oklahoma, and ten per cent, attorney's fées shall be added to the 
principal and Interest of.any claim placed In attorney's hands for collection. 
Default.ln the payment of any Installment or, part of the indebtedness when 
due, shall ât your option exerclsed at any time after said default, mature 
mine or our entlre Indebtedness, whlch shall then become due and payable on 
demaiid at Oklahoma Olty, Oklahoma. 

"(3) The tltle to and ownership of ail goods whlch may be shipped under 
thls contract, as w6ll as of ail other goods shipped by you to me or us, on 
subséquent orderâ, shall be your propei-ty until ail my or our Indebtedness to 
you Shall- havè been pald In money; but nothlng herein coutained shall re- 
lease me or us from maklng paymeuts as herein agreed." 

In Amèridan Encyclopedia of Law, vol. 6, p. 475, it is said: 

"Where a saie Is made on condition that the vendee shallglve a note or 
other securlty for the prlce, the property and the goods so sold and dellvered 
does not vest In the purchaser untU the condition is complled wlth or 
waived. , But title does not necessarlly pass when a note Is given before the 
note Is pald." 
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To which is appended the following note : 

"The giving of a note for a balance due on the prlce of property sold, 
with the réservation of title untU payment, will not vest title in the vendee 
In the absence of an express agreement." _ 

From a careful reading of the terms of the contract above quoted, it 
appears clear that it was not the intention of the parties that the title 
to the goods should pass upon the deHvery of the notes referred to, but 
that the term "money" was used in contradistinction to the term 
"notes," the latter being but évidence of indebtedness, and that, vvhen 
it was provided that title should not pass "until my or our indebtedness 
to you shall hâve been paid in money," the term "money" was not in- 
tended to include notes. It is therefore held that the condition neces- 
sary to pass the title under the terms of the contract was not fulfilled 
by giving of the notes in question. Of course, such of the notes as 
covered goods recovered of this trustée cannot be collected, the peti- 
tioner waiving its right to such collection by electing to take the goods 
in lieu thereof. 

Under the enabling act of June 16, 1906, 34 Stat. 267, c. 3335, In- 
dian Territory became the state, of Oklahoma on November 16, 1907. 
By the terms of this act it was provided that : 

"The laws iti force In the territory of Oklahoma, as far as applicable, shall 
extend over and apply to sald state until changed by the Législature thereof." 

In the state Constitution adopted pursuant to said enabling act are 
the following provisions: 

"Sec. 449. Change from Présent Government. — In order that no Inconvenl- 
ence may arise by reason of a change from the forms of government now 
existing in the Indian Territory and in the territory of Oklahoma, it is 
hereby declared as follows: 

"Sec. 4.50. Existing Rights ; Process. — Section 1. No existing rights, ac- 
tions, suits, proceedings, contracts, or claims shall be affected by the change 
in the forms of government, but ail shall continue as if no change in the forms 
of government had taken place. And ail processes which may hâve been is- 
sued previous to the admission of the state into the Union under the authority 
of the territory of Oklahoma or under the authority of the laws in force in 
the Indian Territory shall be as valld as if issued in the name of the state. 

"Sec. 451. Oklahoma Laws in Force.^Section 2. Ail laws in force in the 
territory of Oklahoma at the tlme of the admission of the state into the 
Union, which are not répugnant to this Constitution, and which are not 
loeally inapplicable, shall be extended to and remain In force in the state of 
Oklahoma until they expire by their own limitation or are altered or repealed 
by law." 

Did the gênerai provision extending the laws of Oklahoma Terri- 
tory over Indian Territory make the act heretofore quoted, relative to 
filing instruments of conditional sale, applicable to existing contracts 
of conditional sale in Indian Territory on and after November 16, 
1907 ? At that time the petitioner herein had an existing right or claim 
under thèse contracts. We hâve decided that up to that time he was 
not required to file or record the instruments evidencing the contracts. 
If, then, upon the advent of statehood, it be held that the act requiring 
the filing of such contracts became applicable to Indian Territory, and 
may now be urged by the trustée as against petitioner's claim, it seems 
clear that, by the change in the form of government, petitioner was 
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subjected to the inconvenience of fîling its said contracts as provided 
by the statute, or that, upon f ailure tp do so, its existing rights or daims 
under said contracts were materially aflfected by the change. But this 
resuit the Constitution expressly provides shall not follow. In my 
opinion, to make such law applicable to such existing contracts would 
be répugnant to the Constitution, and therefore inapplicable under the 
provisions of section 451 above quoted. 

It is therefore held that the failure of petitioner to file said con- 
tracts of conditional sale or copies thereof in the manner provided by 
the law of Oklahoma Territory, above quoted, does not defeat his right 
to recover from the trustée in this proceeding. The order of the réf- 
érée herein is therefore annulled and set aside. So ordered. 



, HOBE-PBTERS LAND 00. v. FAER et al. 
(Circuit Court, W. D. Wisconsln. June 23, 1908.) 
No. 84. 

1. Taxation (g. 799*) — Tax Title — Quieting Titlb — Eqtjity Jubisdicton — 

Adéquate Remedy at Tjaw. 

A fédéral court of equlty has jurisdiction of a suit authorlzed by a stat- 
uts of the State by au assignée of a mortgage who has foreclosed the 
saine and recelvcd a certiiicate of purchase to the mortgaged property to 
cancel tax deeds thereon, and establiah and quiet his own title, althoiigh 
out of possession which is constructively in défendants, where under the 
State law he cannot obtain the légal title untll an action against the de- 
fendants would be baiTed by limitation, and has therefore no adéquate 
remedy at law. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 1585 ; Dec. Dlg. 
§ 799.*] 

2. CouETS (§312*) — JtTBisDiCTiONOF Fédéral Couet— Suit by Assignée — 

"Suit to Recover Contents of Chose in Action." 

. Such a suit is not one to recover the contents of a chose In action with- 
In the meaning of the fédéral judiciary act (Act March 3, 1875, § 1, c. 137, 18 
Stat. 470 [U. S. Comp. St. 1901, p. 508]), and the f.aet that the asslgnor 
of the mortgage could not hâve sued thereon in the fédéral court does 
not deprive it of jurisdiction therein. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 871; Dec. Dig. g 
312.*] 

3. MORTGAGES (§ 13*)— VALIDITY— TiTLE OP MOETGAGOB. 

An outstanding tax deed to land does uot alïect the valldity of a mort- 
gage made thereon by the gênerai owner and contalning covenants of 
warrahty where such mortgagor subsequently acquired the tax title. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. % 15; Dec. Dlg. 
§ 13.*] 

4. Judqment (§ 683*)— Peesons Concluded— Deceee Consteued. 

A decree foreclosing a tax deed under St. Wis. 1898. §§ 1197-1210, which 
by Its terms barred the défendants, Including a mortgagee, and ail per- 
sons claiming under them after the flling of the lis pendons, of any in- 
terest in the property, following the terms of section 1206, does not con- 
clude one claiming under such mortgagee by an assignaient made before 

•For other cases see same topic & § numbkk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the BUlt, but not recorded, who was not made a party, although tbe fact 
of the assignment v.as known to the plalntifC. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. !■ 1206 ; Dec. DIg. 
§ 683.*] 

5. COUKTS (i 371*)— FEDERAL OOUBTS— STATE LaWS AS RULES OF DECISION. 

Where a state statiite refjulres the repayment of ail taxes with a cer- 
tain rate of Interest as a condition précèdent to relief against a sale for 
taxes, such condition will be enforced in a fédéral court. 

[Ed. Note.— For other cases, see Courts. Cent. Dlg. § 972; Dec. Dig. § 
371.* 

State laws as rules of décisions in fédéral courts, see note to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

Reid, Smart & Curtis, for complainant. 
Wickham & Farr, for défendants. 

SANBORN, District Judge. This is a bill filed by the assignée of 
a mortgage, and holding only an équitable title, against a number of 
défendants asserting title under tax deeds regular on their face, and 
carrying constructive and adverse possession of the lands covered by 
them, to establish the title and interest of complainant against the 
claims of the défendants, to bar défendants against having or claim- 
ing any right or title to the lands adverse to complainant, and to can- 
cel said tax deeds and a judgment of foreclosure brought under the 
State statute to bar the original owners of the lands covered by the 
tax deeds, also to recover damages for injury to the premises and to 
obtain a preliminary injunction against waste or damage to such lands. 

At the outset two objections going to the jurisdiction are raised: 
One of thèse objections is to the jurisdiction to the court as a court of 
equity, on the ground that the complainant has an adéquate remedy 
at law by ejectment, and, although it has no title to the lands, yet it 
must obtain such title and sue in ejectment, and cannot, in any event, 
bring suit to establish its title in a court of equity, notwithstanding 
that such a remedy is given by the statute of Wisconsin. The stat- 
ute referred to is section 3186, St. Wis. 1898, the last sentence of 
which reads as follows: 

"And any person not having such title or possession but being the owner and 
holder of any lien or incmiibrance on land, shall also hâve the same right of 
action as the owner in fee to test the legality and validity of any other claim, 
lien or incumbranee on such land or any part thereof." 

The objection made to the gênerai jurisdiction of the court is that 
inasmuch as the tax deeds carry the constructive or presumtive jxjs- 
session of the land, and the défendants must, therefore, be deemed 
to be in possession, a court of equity cannot take jurisdiction by the 
rule laid down in the case of Frost v. Spitley, 121 U. S- 552, V Sup. 
Ct. 1129, 30 L. Ed. 1010, where it is held that a person out of pos- 
session cannot maintain a bill to remove a cloud upon a title and quiet 
the title, wrhether his title is légal or équitable; for, if his title is 
légal, his remedy at law by ejectment is plain, adéquate, and complète, 
and, if his title is équitable, he must acquire a légal title and then 
bring ejectment. The case of Morrison v. Marker (C. C.) 93 Fed. 

•For other cases see same topic & § kcmber to Dec. & Am. Digs. 1907 to date, & Rep'r InâexM 
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692, îs also ïèlied on, w^here it was held thàt the purchasér ôf reâl es- 
tate at' exécution sale, who was not in possession, cannot maintain 
a suit in equity to set aside a prior conveyance made by the judgment 
debtor in fraud of creditors, as a cloud on the title of çomplainant, al- 
though such a suit was permitted by the state stâtute. The cases on 
this subject are extensively reviewed by Tudge Hunt in Johnston v. 
Corson Mining Co., 157 Fed. 145, 84 C. C. A. 593. The case under 
coHgideratidh,- however, seems to be distinguished f rom the cases cited, 
for the reason that çomplainant could not obtain a légal title before 
the three-yèar statute of limitations on the tax deeds would hâve run. 
The çomplainant was at the time of the filing of the bill the assignée 
of a mortgage, and the mortgage had been foreclosed and a certificate 
of sale issued and delivered thereunder, but under the sta tûtes of the 
State çomplainant could not obtain a deed on foreclosure until after 
May 34, 1902, when the first of the tax dëeds in question would hâve 
been of record for three yeafs. Çomplainant therefore could not in 
àny way complywith the rule laid down in Frost v. Spitley, and could 
ndt obtain the légal title in time to bring this suit with any possibility 
of success. It had no légal title, and therefore could not maintain 
ejectment, and its sole remèdy was an action in equity. Under such 
circumstances, its remedy at law was neither plain, adéquate, nor 
complète, and the case is an exception to the rule that a person out of 
possession cannot maintain a suit in equity to quiet title against a 
person in possession; and to the further rule that the ; équitable and 
légal. titles must be joined in the çomplainant before ibeginning suit. 
The case falls rather within the exception established, in the case of 
Big Six Development Co. v. Mitchell, 138 Fed. 379, 70 C. C. A. 569, 
IL. R. A. (N. S.) 333. Anbther objection going to the jurisdiction 
of the. fédéral court as such is that this suit is to recover the contents 
of a chose in action, and that complainant's assignor was a citizen of 
this State, and could not hâve brought thesuit. ■ As to this objection, 
it is elear that this is a suit to set aside tax deeds : and a foreclosure 
decree, and it is no more a. suit to recover the; contents of a chose in 
action than an ejectment suit brought by one clairriing under a patent 
would be a suit to recover the contents of the patent. 

On the merits the facts are somewhat complicated. Çomplainant 
relies on a mortgage made April 13, 1893, for $38,000 to the Minneso- 
ta Lumber Company, recorded May 4, 1893, in the proper office. De- 
fendants claim under a decree of foreclosure of a tax deed made to 
J. R. Farr May 24, 1899, and recorded the same day. If such decree 
binds the çomplainant and is valid, this suit must be dismissed. It is 
necessary, therefore, to examine the facts and the arguments of coun- 
sel to détermine the law to be applied. The tax foreclosure suit was 
brought, and notice lis. pendens filed, December 27, 1900. It was 
brought under St. Wis. §§ 1197-1310. Thèse sections provide that 
the grantee of any tax deed may at any time within three years 
after the date of the conveyance commence an action against the 
person or persons owning the land described in the conveyance at 
the time of making the sale upon which conveyance was made, or 
against the person or persons claiming under such owner or owners, 
for the purpose of b^rring such former owner or owners, and those 
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claiming under them. The purpose of such suit is to establish the va- 
lidity of the deed against those holding adverse interests. The de- 
fendants may answer, and certain défenses may be made witliout a 
deposit or payment of the taxes, but no défenses other than those 
specially mentioned can be set up, unless a deposit is made with the 
clerk of the court for the use of the complainant for the taxes on the 
land and 15 per cent, interest from the date of the certificate on which 
the deed was issued, and also ail taxes paid by the complainant after 
that time, with interest at 15 per cent. The Farr tax deed was fair 
on its face, but there were certain defects in the prior proceedings 
which would hâve invalidated it had they been pleaded, and a deposit 
made as required by the statute. Section 1306 provides that the 
judgment shall forever bar the défendants and ail others claiming un- 
der them, after the filing of the notice of the pendency of the action. 
At the time the tax foreclosure was begun, the Minnesota Lumber 
Company appeared from the record to be still the owner of the mort- 
gage, but, as a matter of fact, that company had assigned the mort- 
gage to I. B. Craig May 27, 1899, and the mortgage at that time was 
in the possession of the Ogema Lumber Company. This company 
did not represent the full équitable interest in the mortgage, but the 
balance of such interest was held by Craig and J. W. Murphy. The 
complainant in the foreclosure suit relied upon the record, and its at- 
torney apparently acted upon the theory that it would be safe and 
lavvful for him to make only such persons défendants as had an in- 
terest on the record. After he commenced the suit, he had some 
correspondence with the Ogema Lumber Company, and was informed 
that it was holder of the mortgage, and he suggested to it the propri- 
ety of becoming a party to the foreclosure proceeding, presumably by 
intervention. He did not, however, make that company a party. The 
complainant Farr also had notice that J. W. Murphy claimed some in- 
terest in the mortgage, but Murphy was not joined as a party. The 
attorney for Farr evidently relied upon section 3187, St. 1898, which 
provides for the filing of the notice of lis pendens in an action afifect- 
ing the title to real property, and contains the following provision ; 

"From the time of such filing, hi elther case, the pendency of sneh action 
shall be constructive notice thereof to a purchaser or incumbrancer of the 
property alïected thereby ; and every purchaser or incumbrancer wliose eon- 
veyance or incumbrance is not recorded or filed shall be deemed a subséquent 
purchaser or incumbrancer, and shall be bound by the proceedings in the ac- 
tion to the same extent and in the same manner as if lie were a party thereto." 

It is argued by the solicitor for the complainant that section 3187 
has no application to the foreclosure of a tax deed, for the reason that 
section 1306, which is a part of the tax foreclosure statute, contains 
a différent provision as to the effect of the decree. He invokes the 
ordinary rule that a spécial provision, relating to a particular subject- 
matter, supersedes a gênerai provision relating to cases generally cov- 
ering the same subject-matter ; and he cites the cases of Webster v. 
Pierce, 108 Wis. 408, 83 N. W. 938, and Cypreanson v. Berge, 113 
Wis. 260, 87 N. W. 1081. In thèse cases it was held that section 
3187 has no application to actions of ejectment, because section 3088 
contains a spécial and différent provision relating to the efïect of the 
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judgment. The decree made in the Karr foreclosure case provides 
that the Minnesota Luniber Company and ail persons claiming under 
them after the filing of the notice of lis pendens be barred of ail right, 
title, and interest in the said land. It will be seen that this decree does 
not on its face purport to bind a person like the Ogema Lumber Com- 
pany, which claimed under the Minnesota Lumber Company, before 
and not after the filing of the notice of lis pendens, the language in the 
decree following the provision of section 1206, and not the provision 
of-section 3187. Had this decree purported to bind ail persons claim- 
ing under the Minnesota Lumber Company at any time, a différent 
question as to the effect of such decree vk^ould arise. 

Changes in the title of the original owner of the lands occurring 
prior to the tax foreclosure require notice. The original owner of the 
property was B. M. Holmes. The lands are in two sections, 13 and 30. 
On May 16, 1891, George B. Burrows took out a tax deed upon ail 
the lands in section 13. This was before the mortgage by Holmes to 
the Minnesota Lumber Company, and it is claimed that that mortgage 
therefore does not pass any title to^ the lands in section 13. As to 
this claim, however, there seems to be no doubt that, as between 
Holmes and Burrows, Burrows' tax deed is merely to be regarded as 
a lien; it being the duty of Holmes to procure a quitclaim from 
Burrows, or in some way to discharge the lien of the tax deed, and 
on August 8, 1893, after the decree in the tax foreclosure suit, Burrows 
did quitclaim to Holmes ail the land in section 13, except one 40 be- 
longing to Daniel Bjorklund, who was made a party to the suit. Since 
no attack is made on the Burrows tax deed and the Wisconsin statute 
of limitations ran on that deed May 16, 1894, there would seem to be 
no question that Bjorklund has a good title to his 40, and that the bill 
of complaint as to hitn and his wife must be dismissed. I conclude, 
therefore, that the mortgage must be construed to hâve passed title 
to the lands on section 13, except the Bjorklund forty. 

As to the lands in section 20, John G. Morner took out a tax deed 
May 33, 1894, after the mortgage of the Minnesota Lumber Company^ 
On the 13th day of April, 1895, John G. Morner and wife made a 
quitclaim deed to B. M. Holmes of the land covered by the Morner 
tax deeds. This deed, however, has never been recorded. However, 
the effect of this deed was to divest the interest of Morner in the 
lands in section 20, and prevent the running of the statute of limita- 
tions in favor of that deed, even though it has never been recorded. 
Warren v. Putnam, 63 Wis. 410, 34 N. W. 58. After the Morner quit- 
claim, and on the 2d of January, 1901, by quitclaim deed recorded 
January 4, 1901, Rose Morner, sole heir of John G. Morner, quit- 
claimed to J. R. Farr ail the lands in section 20. Presumptively 
Farr had no notice of the quitclaim deed from Morner to Holmes. 
Farr, in his answer in this case, pleads the Morner tax deed, allèges 
the same to be valid, and pleads the three years statute of limitations 
in its support. By the rule settled in the Warren Case above cited, 
the running of the statute of limitations was interrupted and the ef- 
fect of the statute destroyed. H Farr had set up the validity of 
that deed and claimed as a bona fide purchaser, a différent question 
would arise, but under the pleadings it seems clear that Farr cannot 
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claim by virtue of the statute of limitations, and that the Morner quit- 
claim to Holmes must be treated as a rédemption of the lands from 
the tax, and as a payment of the tax represented by that deed. In 
respect to the position of défendants' counsel that Holmes had no 
title to the lands in section 13 when he made the mortgage because 
of the tax deed to Burrows, it further appears that the mortgage 
contains covenant of warranty so that any after-acquired title vest- 
ing in Holmes would inure to the Minnesota Lumber Company and 
its assignées. 

A further question is made of one 40 of the lands, being N. E. %, 
of the N. E. Vi of section 13. As to this 40 no original government 
title was vested in Holmes, but it was covered by the Burrows tax 
deed, and passed by the quitclaim deed from Burrows to Holmes Au- 
gust 8, 1893, as abové referred to. There is also some testimony in 
the record that Holmes for more than 10 years had adverse pos- 
session of this 40 as a pasture, under color of title, having acquired 
and fenced 12 or 15 acres of it. This évidence, and the force of the 
Burrows tax deed are sufficient to bring this 40 under the lien of the 
mortgage the same as the other lands, so that it will be aflfected by 
the resuit of this case the same as other lands on sections 13 and 20. 
This brings the case to a considération of the effect of the Farr fore- 
closure of bis tax deed. If that foreclosure did not bind the com- 
plainant, its lien by mortgage is good except as to the Bjorklund 40. 
The invalidity of this foreclosure was fully argued on the hearing 
and has been to some extent reargued in the brie f s subsequently sub- 
mitted. Upon the record, however, I do not find it necessary to con- 
sider many of the questions raised on the argument. The decree in 
that case purports to bind only the Minnesota Lumber Company and 
ail persons claiming under it, after the filing of the notice of lis pen- 
dens. As above stated, the decree follows the language of section 1206. 
Under the terms of that decree and the provisions of section 1206, 
the holder of the mortgage at the time that decree was rendered was 
not bound by its very terms. I assume that the Suprême Court of 
Wisconsin, foUowing the analogy of the Webster Case and the Cy- 
.preanson Case, above cited, would hold that the spécial provisions' of 
'section 1206 apply to the case of a tax foreclosure rather than the 
provisions of section 3187. But, be this as it may, it seems entirely 
clear that the tax foreclosure decree expressly excludes the Ogema 
Lumber Company as well as Craig and Murphy ; Craig being the as- 
signer of the complainant. The foreclosure decree is valid as far as 
it goes. I think that the amendment showing due proof of service on 
the Minnesota Lumber Company was valid and proper. The amend- 
ment simply supplies the record showing the facts sustaining the ju- 
risdiction. Complainant took its title through the mortgage, with no- 
tice that such amendment might properly be made so that the record 
might truly show the fact. I think there can be no doubt that the 
foreclosure decree cannot be extended beyond its terms to include par- 
ties claiming under the Minnesota Lumber Company prier to the no- 
tice of lis pendens. The resuit is that the foreclosure decree, by its 
own terms, does not bind the complainant. 
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The question îs raised by à supplementary brief, filed by the solicitor 
for the défendants, whetherstatutory foredosure of the Minnesota 
Lumber Company mortgagë is valid; the foredosure proceedings be- 
ing alleged defectivè. It appears in the record, however, that Craig, 
assignée of the mortgage, conveyed the lands in suit to the complain- 
ant, and that the mortgage was properly transferred to an attorney 
with instructions to forèclose it, and that a certificate of foredosure 
and sale under this proceeding was made December 23, 1901, to I. 
B. Craig, above mentioned. The quitclaim deed and the foredosure 
proeèedings arc sufficient, even though the foredosure be technically 
invalid, to vest title of the mortgage interest in the complaii»ant. 

Another question is raised by the arguments and brief s depending 
upon the décision in Jackson Milling Co. v. Scott, 130 Wis. 267, 110 
N. W. 184. It is held in that case that a person who might hâve been 
made a party to a suit, but was not, and who is irijuriously affécted 
by the decree, must obtain his rights by a pétition in that case, and 
cannot maintain an independent action in the same or another court 
to avoid the efifect of such judgment or decree. Evèn though this rule 
is applicable in a suit in fédéral court, yet it plainly is not to be ap- 
plied to a case where the judgment or decree. by its own terms does 
not affect thé interest of such third person. In this case the tax fore- 
<;losure decree is expressly limited in its effect to the Minnesota Lum- 
ber Company and ail persons claiming under it, after the filing of the 
lis pendens, thus excluding the complainant which daims under the 
Minnesota Lumber Company by assignment made to its assignors 
prior to the filing of the lis pendens. As a condition, of the relief to 
be decreed in favor of complainant, it will be required to pay the taxes 
and interest mentioned in section 1210h, St. Wis. 1898. That section 
provides that, in actions to cancel tax deeds or remove cloud upon title 
for any reason not affecting the, groundwork of the tax, the complain- 
ant must pay the taxes tor the land so sold, and the amount paid by 
the tax grantee subséquent to the sale, with interest on ail such 
amounts at 15 per cent, from the time of payment until the money is 
paid into court. On the hearing I thought that rate should be 6 per 
cent., and that such had been the practice of the court, but I find that 
in ail the cases in which the 6 per cent, rule was applied the objec- 
tions to tax certificates affécted the groundwork of the tax and validity 
of tlîe assessment itself. This statute fixes the rights of the parties, 
and is binding on the fédéral courts. The statute is the measure of 
those rights, and in passing upon them the fédéral courts are required 
to apply the statute and décisions; of the state. I think that, while 
section 721 of the fédéral statute (U. S. Comp. St. 1901, p. 581) in 
its terms applies only to actions at law, yet actions in equity are fuHy 
within its principle. See the discussion of Mr. Rose in his work on 
Fédéral Procédure, § 10, and cases cited. The tax deeds in this case 
being objected to on grounds not going to the validity of the assess- 
ment nor affecting the groundwork of the tax, the taxes involved, with 
15 per cent., must be paid as a condition of relief. 

This leaves for considération only the question of the right of de- 
fendants to hâve the value of theif improvements. I think the défend- 
ant Anderson should be allowed sométhing for improvements. ■ This 
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question is f ully presented in the brief of complainant's counsel, but 
is not argued by counsel for défendants. In regard to the défendants 
Hunt and Bolander, counsel for défendants claims that they hâve eut 
timber on the lands of the value of $373.50, and that this should be 
offset against any sum required to be deposited by complainant on 
account of taxes. This question has not been argued by défendants' 
counsel, who may file and serve on complainant's counsel further argu- 
ment on this point, and as to the value of the improvements of An- 
derson. 



HARDING r. STANDARD OIL CO. et al. 

(Circuit Court, N. D. Illinois, E. D. May 15, 1909.) 

-No. 28,865. 

1. Removal OF Causes (§ 86*) — Nonresidence ce Bots Parties— Jbbisdic- 

TioN Acquibed by Fedebal Coukt.— Ambndment or Pétition. 

On tlie removal of a cause In wliieh, as appears by the record, tlie par- 
ties are citizens of différent states, but neither is an Inhabitant of the 
district of suit, the fédéral court aequires gênerai jurisdictlon by virtue 
of the diversity of citizenshlp of the parties, and has power to permit 
the pétition for removal to be amended to show that plaintifC Is in faet 
a citizen and résident of the district of suit. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 178; 
Dec. Dig. & 86.*] 

2. Removal of Causes (§ 86*) — Sepakable Contbovebsy— Avebments of Pé- 

tition. 

It is usual in a pétition for removal whicli allèges a separable con- 
troversy to set out the nature of such controversy, but it is suflicient if it 
appears from the record that such controversy actually exists. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 86.*] 

On Motion for Leave to Amend Pétition for Removal. 
George F. Harding and Wm. J. Ammen, for complainant. 
Mayer, Meyer & Austrian and Calhoun^ Lyford & Sheehan, for Corn 
Products Mfg. Co. 

SANBORN, District Judge. Motion for leave to amend original 
removal pétition of Corn Products Company. The suit was com- 
menced October 33, 1907, in the superior court of Cook county, IlL, 
and an amended bill was filed October 25, 1907. On November 5. 
1907, the Corn Products Company filed its pétition for removal on th<^ 
ground of separable controversy. On the same day ail the other de- 
fendants, corporate and individual, filed papers in the state court con- 
senting to and petitioning for the removal. The removal pétition, fol- 
lowing the original and amended bills, alleged that complainant was a 
citizen of California, the four corporation défendants citizens pf New 
Jersey, and making no allégation respecting the citizenship of the indi- 
vidual défendants ; but stating that five of such défendants were not at 
the filing of the bill and pétition either directors or pfficers of either of 
the corporate défendants. The pétition stated that said suit presented 
a separable "cbUtroversy between complainant and petitibner, and that 

•For other cases aee same topic & § numbek in bec. & Am. Dlgs'. 1907 to aàte, & Rep'r Inflexes 
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the matter in dispute "exceeds, exclusive of interest and costs, the sum 
or value of two thousand dollars." The nature of the separable con- 
troversy is not stated, and the individual défendants are assumed to be 
only nominal défendants. It seems to hâve been also assumed that 
the nature of the separable controversy sufEciently appears from the 
amerided bill. 

On the same day, November 5, 1907, notice was given to complain- 
ant's solicitor that the pétition would be presented to Judge Bail of 
the superior court. On November 6, 1907, this court made an order 
directing the filing in this court of a transcript of the record of the state 
court and restraining the further prosecution of the suit by the com- 
plainant in the state court ; and on the same day the removing de- 
fendant filed in this court, in support of and supplemental to the péti- 
tion for removal, a verified statement alleging the citizenship of the 
individual défendants, showing that four of the défendants were, at 
the commencement of the suit, and still are, citizens of Illinois, and that 
the other individual défendants were citizens of states other than Cali- 
forni'a and Illinois. 

Bcîore the proceedings above mentioned a similar suit had been filed 
in the state court by the Chicago Real Estate Loan & Trust Company 
against the Corn Products Company and others for the same relief as 
prayed in the Harding bill. That suit wàs removed to this court, and 
an injunction issued restraining complainant from farther prosecuting 
the case in the state court. It was claimed by défendants that the 
bringing of the second suit was a violation of said injunction, and 
on contempt proceedings brought against Harding and others this 
court, by order of December 13, 1907, decided that they were in con- 
tempt, but they were discharged, but restrained from the further prose- 
cution of the Harding suit. This injunction was issued on the theory 
that the Harding suit was really the same as the loan and trust compa- 
ny's suit. 

After the removal of the Harding suit, and in the fall of 1907, Hard- 
ing desired to make a motion to remand that suit; and on December 23, 
1907, filed a motion to remand on eight grounds, being no separable 
controversy, no removable cause shown, no diverse citizenship, no 
statement of the particulars of the alleged separable controversy, that 
the Standard Oil Company did not unité in the pétition (this is a mis- 
take), and that the removal order is unlawful. The fifth clause of the 
motion to remand is as follbws : 

"Becaiise the complainant In sald cause was, at the time of the commence- 
ment of sald suit aiid at the tlme of the preaenting of sald pétition for remov- 
al thereln to sald superior coart, and of the filing of the same therein, a cit- 
izen of the state of Califprnla, and a citizen of no other state, and at the 
tlmes aforesald was not a résident of the aforesald district; and Charles 
II. Glàss, Joy Morton, William J. Calhoun, and H. G. Herget, défendants in 
sald cause, were, respectlvelyv at the tlmes aforesald, citizens and résidents 
of the state of Illinois, and. the other défendants, respectively, were not, at 
the tlmes aforesald, citizens of sald state of Illinois, or résidents of said 
district, but wére, at sald tlmes, citizens of States other than sald state of 
Illinois, and not résidents, respectively, of said district" 

It is claimed by complainant that this motion to remand is based up- 
on Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264. 
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This is not clear, and the motion is quite différent from the one filed 
in the Wisner Case. This is not important, except that the motion does 
not distinctly apprise défendants that the Wisner Case was relied on. 

The Circuit Court regarded the motion to remand as unimportant 
because of the pendency of the prior case of the loan and trust Com- 
pany, and would not permit it to be brought on because of the in- 
junction in the first case. Meanwhile, however, the loan and trust 
Company moved for leave to dismiss the first suit. Leave was denied ; 
but on appeal from the injunction order it was held by the Circuit 
Court of Âppeals that it should hâve been granted. Harding v. Corn 
Products Co. (Jan. 19, 1909) 168 Fed. 658. The injunction order was 
reversed, and the bill ordered dismissed. 

With the bill in the first suit dismissed, the Harding Case became the 
only one pending, and the importance of the removal and the motion to 
remand, having been before that of little importance, at once became 
matters of great importance and concern to the respective parties. In 
this situation, and on April 16, 1909, the Corn Products Company ap- 
plied to this court for leave to amend its original pétition for removal 
so as to allège that Harding was when the suit was commenced, and 
ever since had been, a citizen of Illinois. It was alleged in the pétition 
for leave to amend that petitioner, in making its original removal péti- 
tion, relied on and believed the statement of the bill that Harding was 
a citizen of California, and it did not discover the falsity of such state- 
ment until April 13, 1909. Complainant answered the pétition, appear- 
ing specially and for the purpose only of objecting to the jurisdiction 
of the court, as .stated in his pétition to remand filed December 23, 
1907; and insisting that the court has no jurisdiction, no power or 
authority to allow or entertain the motion to amend. Other objections 
are stated, and it is submitted that complainant is, and long has been, 
a citizen of California. It is also insisted that if the court has power 
to allow the amendment it should not do so, because complainant con- 
stantly insisted on the hearing of his motion to remand, but the court 
refused to hear him by reason of the injunction, and that if the motion 
could bave been heard it must hâve resulted in the case being remand- 
ed, and, the injunction having been erroneous, complainant should not 
be thus prejudiced by a situation which prevented him from obtaining 
a hearing. But the injunction only became erroneous by reason of the 
refusai of this court to dismiss the first case, on motions made before 
the injunction order of December 13, 1907, was entered. Complain- 
ant at once appealed from that order, and nothing could be donc, as 
a matter of course, while the appeal was pending, in respect to the 
motion to remand. It seems, therefore, that the motion for leave to 
amend should be granted, if the power of amendment exists. Défend- 
ant relies on Wilbur v. Red Jacket, etc., Co. (C. C.) 153 Fed. 663, a^ 
case very much like this, for its procédure in bringing its pétition for 
leave to amend. 

In regard to the question of power, it is insisted that no jurisdiction 
is shown by the original pétition for removal, because the suit is not 
brought in the district of the résidence of either the plaintiff or défend- 
ant ; and since Harding has not consented to sue hère, and has waived 
nothing, the case is not now removable under Ex parte Wisner and 
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Iri re Moore,:309îtJ; S.. 490, 28 Sup. Ct. 585, 706; '53 L. Ed. 904. Oii 
;the,other handy it is iD^ged that,:as the original pétition showed diverse 
.citizenship, the général jurisdiction was complète, and the question is 
oneof: venue oUly, o£ the power of this particular. court to proceed. 
Thelower fédéral courts are hopelessly divided on this précise ques- 
■tiony hutthe practice under thé act of 1789 seems to hâve been clear. 

_l)he-judiciary act of September 24, 1789, 1: Stat. 78, c..20, § 11, con- 
taihedthe. provision ithat no civil suit should be brought against an 
inhabitanf of the United States in any other district than that whereof 
he was an inhabitant, or in which hé should be: found at the time of 
serving the writ. Under this act the question arose whether, in cases 
of diverse citizenship, or of anàlien against a citiien, it was necessary 
tô alleg'e that the défendant was an inhabitant of or found within the 
district in which suit was brought. In Gracie v. Palnier, 8 Wheat. 
699, 5 Lc. Ed. 719, suit was brought in the District of Pennsylvania by 
•âliens kgainst citizens of' New ¥ork, and it did not âppear that they 
wérë înhâbitants of rior-found^în Pennsylvania. On error to the Su- 
pWrtie Court a motion tô dismiss was made by Mr. Webster for want 
of ■ jtitisdiction. In ovèrruling the motion, Chief Justice Marshall 
stated that the uni form constructioii under the clause of the act refer- 
Téd tb had been' that it was not tiecéSsary to aver on the record that 
thé défendant was an irihabitant c^ or found within thé district, and 
that it was sufficieht if the court appeared to hâve jurisdiction by the 
citizenship or alienage of the parties. And in Cooley V. McArthur 
(Ç: C.) 35 Fed. 372, the précise point hère presented was decided by 
Judge Browri, on a motion to remaiid, in faybr of the jurisdiction. 
To.thè gàme effect are Express Co. v, Todd, 56 Fed. 104, 5 C. C. A. 
432, and: Scott V. Hooveir(C. C.) 99 Féd. 249. ■ /; 

Bè foré the décision of Ex parte NViéner in 1906, the décisions of 
thé 'difctiit Courts of Appeal, andc;'" the Circuit Courts, while by no 
rn'eàris uhifcirm, were genefally iri; support of thé right of removal, 
ev«;n .against the plaintifï's objection. Thé argument in favor of thé 
"renioval is stated by Judge ïvfewmàn in Rome Petroïeum & Iron Co. 
y. . Huches Specialty VlTell DrilHng Co. (C. C.) 130 F;éd, , 585. The 
arçUnl'entîs tliat, the place of bringiiig suit or maintaining it is ône 
of 'venue, not.of jurisdiçiion, and that the language of section 1 of 
the renioval act;: that.no. civil suit, shall; be brought, by,, any original 
proeesç or proceedirig, in any othér district than that whereof defend- 
S.nt,is an inhabitant, was i^tendçdto, exçlude removal cases, thçy not 
.tieing; brought by original process in the fédéral courts; , that section 2, 
proyiding, for removal only ofpases of which the fedçral courts are 
givçn , jurisdictioa by section 1, refers piily to the first; part of section 
l,by: which the) jurisdiction! isconferred, and not to thp clause relating 
■toi the district: in which suit may be, brought. Judge: Ne^vman, there^ 
fore, denied a motion to remand a case brought in Geprgia byia eitii- 
izeh.bi Soiith Dakota agaitïst a citizen, pf South Carolina. Judge Nçw- 
lï^anicites, in support, of, the ruling. that; the section refers,to, thei iîrst 
partof section IjaloijPnthe language of thé îChief: Justice; in Railroad 
Go.: ;v, Davidson,. ,157 U, S. ?01, 15:Svip. Ct.':563> 39 I^. Ed.;672i while 
the Ghiefv'Justiç&j hifçsçll,,; i» thf;, Wi:sner,.,Çase, :Çites;tbej same casjs-ag 
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holding the very opposite. This illustrâtes the very unsatisfactory sit- 
uation in which this court finds itself in attempting to décide whether 
this particular case was removed by the présentation of the removal 
papers to the state court, and the docketing and injunction order of 
this court thereon. 

Since the décision of the Wisner and Moore Cases there can be no 
question of the duty to remand on application of a plaintifï who has 
waived nothing, in the usual case, in the absence of any application to 
amend. But the narrow and unusual question hère presented is wheth- 
er a fédéral Circuit Court can possibly hâve any jurisdiction whatever 
of such a case as this until the plaintiff consents. If it can, then amend- 
ment may be permitted to show that jurisdiction actually exists un- 
aided by consent or waiver; but if not, then a remand is inévitable 
Powers V. Chesapeake, etc., Co., 169 U. S. 93, 18 Sup. Ct. 264, 43 L. 
Ed. 673 ; Crehore v. Ohio, etc., Co., 131 U. S. 240, 9 Sup. Ct. 69», 
33 L. Ed. 144; Kinney v. Columbia, etc., Ass'n, 191 U. S. 78, 24 Sup. 
Ct. 30, 48 L,. Ed. 193. Suppose a citizen of Maine sues a citizen of 
Vermont in the District of New Hampshire, and gets valid service ôf 
process. Défendant, relying on the Wisner and Moore Cases, makes 
default, and plaintiff takes judgment. Is the judgment valid or abso- 
lutely void? Again, suppose in this case Harding makes no gênerai 
appearance in the fédéral court, but continues to prosecute the case 
in the state court, can he be punished for contempt of the docketing 
and injunction order? In view of the confusion surrounding this 
question arising from the décisions under the acts of 1887-1888 (Act 
March 3, 1887, c. 373, 24 Stat. 552, as amended by Act Aug. 13, 1888. 
c. 866, i>5 Stat. 433 [U. S. Comp. St. 1901, p. 508]), it is refreshing 
to refer to the plain, satisfactory, and uniform construction of the 
similar clause of the original act of 1789, as stated by Chief Justice 
Marshall in Gracie v. Palmer, supra. And in view of such construc- 
tion, and that a décision in favor of the jurisdiction may be readily 
reviewed, while a décision against it cannot, the power to amend the 
pétition should be affirmed, and the pétition to amend granted, if the 
individual défendants were merely formai parties défendant. That 
they were such seems clear to me from the cases of Geer v. Mathiesen 
Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 47 L. Ed. 1122, and 
Lamm v. Parrott Co. (C. C.) 111 Fed. 241. 

The venue or place of bringing suit in the fédéral courts is now 
governed mainly by section 1 of the acts of 1887-88, 25 Stat. 433; 
but partly by the original judiciary act of 1789, partly by section 8 of 
the act of March 3, 1875, c. 137, 18 Stat. 472, (U. S. Comp. St. 1901, 
p. 513), relating to suits to enforce légal or équitable liens or claims 
to property, or to remove incumbrances, liens, or clouds on titles, and 
partly by acts relating to spécial actions, such as patent suits, penalties, 
forfeitures, nonadmiralty seizures, etc. It has also been held in some 
of the fédéral courts that section 11 of the act of 1789 is still in force 
so far as concerns suits in the exclusive fédéral jurisdiction, on the 
theory that the acts of 1875 and 1887-88 relate only to suits in the 
concurrent jurisdiction of the state and fédéral courts, leaving suits 
in the exclusive fédéral jurisdiction to be governed by section 11 of 
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the act of 1789, providing that no civil suit shall be brought against an 
inhabitant of the United States in any other district than that where- 
of he is an inhabitant, or in which he shall be found at the time of 
serving the writ. This rule was applied to copyright suits in Lederer 
V. Rankin (C. C.) 90 Fed. 449. The reasoning is not very satisfactory 
to my mind, because the language of section 11 just quoted occurs in 
the same section, which makes the fédéral jurisdiction concurrent with 
that of the states, and is no broader than the cognate provisions of the 
acts of 1875 and 1887-88. Section 9 of the original act gives exclu- 
sive admiralty jurisdiction to the District Court, in the district where 
the seizures are made, apparently leaving ail other cases in the ex- 
clusive jurisdiction to be governed by section 11. It may therefore 
be properly held that ail cases are now governed by the acts of 1887-88, 
amending the act of 1875, which âmended section 11 of the act of 
1789, except admiralty cases and those governed by spécial statutes, 
like patent cases, forfeitures, seizures on land, commerce cases, etc. 

The acts of 1887-88 provide that no civil suit shall be brought be- 
fore a Circuit or District Court against any person by any original 
process or proceeding in any other district than that whereof he is an 
inhabitant, but that in diverse citizenship cases it may be in the district 
of the résidence of either plaintiff or défendant. In other words, in 
cases of fédéral questions, between citizens and aliens, citizens and for- 
eign States, suits by the United States, by foreign consuls and vice 
consuls, and ail other cases not founded on diversity of citizenship, 
the venue is controlled by the citizenship or inhabitancy of the de- 
fendant, and not by the district where he may be found ; and in those 
of diverse citizenship by that of either party. It seems quite clear, 
therefore, that the settled construction as to jurisdictional allégations 
announced by Chief Justice Marshall in Gracie v. Palmer, applying to 
section 11 of the act of 1789, should be applied at least to the explicit 
amendments of that section in the acts of 1875 and 1887-88, so far as 
ail cases other than those of diverse citizenship are concerned ; and, by 
analogy, should also be applied to those cases as well. 

A further question is raised as to the sufficiency of the statement in 
the removal pétition of a separable controversy. It is usual in such 
pétitions, and generally considered necessary, to allège the nature of 
the controversy ; but if it appears from the record that such a contro- 
versy actually existed, it is enough. This court, by its docketing and 
restraining order of November 6, 1907, took jurisdiction of the case, 
thus sustaining its jurisdiction. This it had the power to do. That 
order was made more than two terms since, and cannot now be re- 
viewed in this proceeding or any other in this court. This was de- 
cided in Des Moines Nav. Co. v. lowa Homestead Co., 133 U. S. 553, 
8 Sup. Ct. 217, 31 L. Ed. 203, approved by the Suprême Court in 
Chesapeake & O. R. Co. v. McCabe (by décision filed April 6, 1909) 
213 U. S. 207, 29 Sup. Ct. 430, 53 L. Ed. . 

I think, therefore, that the pétition to amend should be granted. If 
it were disallowed, and the case remanded, there could be no review. 
Ex parte Pennsylvania Co., 137 U. S. 451, 11 Sup. Ct. 141, 34 L. Ed. 
738; Missouri Pac. R. Co. v. Fitzgerald, 160 U. S. 556, 16 Sup. Ct. 
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'389, 40 Iv. Ed. 536. Even where the state court proceeds to judgment 
against défendant, the question of removal cannot be reviewed. Whit- 
comb V. Smithson, 175 U. S. 635, 20 Sup. Ct. 248, 44 L. Ed. 303. On 
the other hand complainant has two remédies, mandamus in the Su- 
prême Court to compel romand, or, if a decree goes against him, he 
may hâve the question reviewed on appeal. Ex parte Wisner, supra. 
Leave to file the amended pétition is granted. 



HULTBERG v. ANDERSON et al. 

(Circuit Court, D. Kansas, First Division. January 7, 1909.) 

No. 8,609. 

1. Courts (§ 312*)— Jubisdiction or Fédéral Courts— Suits bt Assignée. 

Where the assignée of a cause of action has reduced the same to judg- 
ment, in a subséquent action on the judgment in a fédéral court the 
cltizenship of the original asslgnor Is whoUy immaterial on the ques- 
tion of the jurlsdlctlon of such court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 873; Dec. Dlg. 
I 312.*] 

2. Courts (§ 307*) — Jukisdiction of Fédéral Courts — Local Suits. 

A creditors' suit in a fédéral court by a judgment créditer to subject 
property wlthin the district standing in the name of others to the pay- 
ment of complainant's judgment is a local suit, of which, under the pro- 
visions of Act March 3, 1875, c. 137, §• 8, 18 Stat. 472 (U. S. Comp. St. 
1901, p. 513), the court has jurisdlction, notvvithstanding the fact that 
neither complainant nor the judgment défendant is a citizen or résident 
of the district. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 307.*] 

3. Limitation of Actions (§ 65*) — Acceual of Riqht of Action— Creditors' 

Suits. 

Under the law of Kansas by which a créditer cannot maintain a suit 
to subject property standing in the name»of third persons to his demand 
untll he has reduced the same to judgment, limitation does not begin 
to run against such a suit until such judgment is rendered. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
346 ; Dec. Dig. §■ 65.*] 

4. Courts (§ 262*)— Fédéral Courts— Jurisdiction— Adéquate Remedy at 

Law. 

Where a ereditor has reduced his demand to judgment In a state court 
and exhausted his remedy at law therein, the fact that he might invoke 
the equity powers of such court, in which the distinction between law and 
equity is abollshed by statute, does not give him a légal remedy which 
will defeat his rlght to maintain a creditors' suit in a fédéral court. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. | 262.*] 

5. Equity (§ 150*) — Pleading — Multifariousness of Bill. 

A b'ill by a judgment ereditor to subject property alleged to hâve been 
fraudulently conveyed by the debtor to the payment of his judgment is 
not multifarious beeause difCerent persons, each of whom holds a por- 
tion of the property, are joiued as défendants. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. §§ 371-379; Dec. 
Dig. I 150.*] 

In Equity. On demurrers to bill. 

•For other caeeB see same topic & § ndmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
170 F.— 42 
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Harris F, Williams, David Ritchie, and E. C. Little, for plaîntiff. 
G. W. Hurd, E: Allen Frost, John J. Healy, and G. F. Gratton, for 
défendants. 

POLLOCK, District Judge. Complàinant, as assignée of the Swe- 
dish EvangeliCal Mission Covenant of America, on thé 13th day of 
June, 1904, by the considération of the circuit court of Cook county, 
111., in an action at law, procured a judgment against défendant Peter 
H. Anderson. From this judgment error was prosecuted to the Su- 
prême Court of that state, without supersedeas, and by that court the 
judgment was aiîfirmed. 

On the 20th day of June, 1904, the judgment creditor therein, com- 
plàinant herein, commenced his action at law in the district court of 
Dickinson county, this state, to recover judgment on the Illinois judg- 
ment. Property belonging to the judgment debtor, Peter H. Ander- 
son, iii, the jurisdiction of that court, waç attached, garnishment pro- 
ceedings were commenced, and on the Slst day of January, 1907, by 
the considération of that èourt, a judgment was duly entered in favor 
of the plaintiff therein against Peter H. Anderson in thé sum of $264,- 
708 and costs of action. An exécution was duly issued thereon, and 
a small suni collected by the sale of ail of the property of the judgment 
debtor which coyld be found by the sheriff of that county standing in 
the name of the judgment debtor. This amount was applied on the 
judgment. Thereafter an alias exécution was issued and returned by 
the sheriflf nulla bona., It is charged in the bill the attachments is- 
sued vyére levied upoh,jproperty claimed to be that of the judgment 
debtor but standing in the name of other persons. To the summons in 
garnishment: the garnishees answered by a gênerai déniai. 

Thereafter, and on theTth day of September, 1907, the judgment 
creditor, complàinant herein, a citizen and résident of the state of 
California, commenced this suit against the judgment debtor and his 
wife, citizçns and residéhts ôf the state of Illinois, and those persons 
citizens of this state holding the légal fîtle and possession of the lands 
, averred to hâve beenpurchased with the money of Peter H. Ander- 
son, theretofore attached in the action at law, to subject such lands to 
the payment of complainant's judgment; also, against those persons 
citizens and résidents of this state against whom garnishment pro- 
ceedings had been instituted in the law action in the Statè court, who, 
it is averred, hold money or property of the judgment debtor appli- 
cable to the, payment ofisaid judgment, to subject such personal prop- 
erty to the pa3anent of the judgment. 

To this bill défendant Andrew J. Anderson has filed a disclaimer 
as to certain property therein described, and plea of the statute of 
limitations of the state of Kansas in bar of the suit, and also a de- 
murrer to the bill. Défendant Jennié K. Anderson 'filéd her plea of 
the statute of limitations bf the state of Kansas in bar of ihe suit; 
also a demurrer to the bill. Défendants who were summoned as gar- 
nishees in the law action in the state court, who, it is averred, hâve 
in their possession personal property or money belonging to the de- 
fendant Peter H. Anderson, hâve demurred to the biU, as hâve de- 
fendants Miiînie .Peterson, John R. Peter.son, Matilda Hanson, Charles 
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Hanson, Annie Jr*eterson, Oscar Hanson, Maggie Andersen Hjelm, 
Matilda C. Anderson, Ernst Linde, Albert Andersen, Nellie Anderson 
Hanson, C. P. Peterson, and G. E. H. Peterson, partners as Peterson 
Bros. Other défendants hâve answered herein. Thèse separate pleas 
and demuïrers were set down for hearing, and fully presented in oral 
argument ànd submitted on briefs of sohcitors for the respective par- 
ties. The judgment debtor and his wife, défendants herein, being non- 
residents of this district and citizens of the state of Illinois, were 
brought in by construetive notice, as personal service of subpoèna 
could nof be made on them, and a decree pro conf esso was entered 
against them on the 23d day of November, 1908. 

Thereafter, and on the 25th day of November, 1908, they filed theit 
so-calièd separate pleas to the jurisdiction of the court. Thèse pleas 
are be fore the court on motion of complainant to strike out because 
filed after decree pro confesso taken against them without leave of 
court, a;nd also because not certified by solicitors in compliance with 
the equity rules. , 

The plèas, motions, and demurrers, so stated, are now before the 
court for décision. 

In so far as the separate pleas of défendants Peter H. Anderson 
and wife are concerned, and the motions to strike out because not cer- 
tified as required by the rules, and because filed after decree pro con- 
fesso taken against the pleaders without leave of court, it is apparent 
such exceptions to the pleas might properly be sustained and thé so- 
called pleas stricken out. However, as the pleas set forth matters 
going to an absolute want of jurisdiction in the court to proceed with 
the controversy at ail, they will be examined and ruled on their merits 
also. 

The matter set forth in the pleas is this: As shown on the face 
of the bill, complainant is, and was at the date of the commencement 
of the suit, a citizen and résident of the state of California. The de- 
fendants filing the separate pleas and the Swedish Evangelical Mission 
Covenant of America, assigner of complainant of the cause of action 
reduced to judgment in the state court of Illinois, are, and were at the 
date of the commencement of the suit, citizens of the state of Illinois. 
Therefore, it is contended the controversy presented by the bill is not 
within the jurisdiction of this court. 

As the so-called pleas do not bring on the record any new matter, 
as is the office of a plea, but the challenge to the jurisdiction of the 
court is based on the bill itself, the so-called pleas may and will be 
treated as demurrers to the bill for want of jurisdiction. 

The bill avers the cause of action on which the Illinois judgment 
was ■ rendered was assigned complainant by the Swedish Evangelical 
•Mission Covenant of America before judgment thereon. That in 
an action at law commenced in the district court of Dickinson coun- 
ty, this state, on such judgment, a new judgment was rendered àga:inst 
the judgment debtor by considération of that court, hence complain- 
ant is the sole judgment créditer. Therefore, the citizen ship of the 
assigner of the cause of action becomes whelly immaterial, although 
■it may ' stiii be beneficially inferested therein. McMuHen v. Ritchie 
>(C. C.) 64 Fed. -253; Harrison v. Hallum, 5 Cold;. (Tenn.) 525; Haie 
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V. Horne, 21 Grat. (Va.) 112. A satisfaction of the judgment souglit 
to be enforced in this suit by payment to complainant will be a sat- 
isfaction as to ail parties claiming any bénéficiai interest therein. 
Therefore, in my judgment, both the assigner of complainant of the 
cause of action on which the judgments were rendered, and its cit- 
izenship, may be safely omitted from a considération of the matter 
presented. 

Again, complainant is a citizen of California, défendants Anderson 
and wife are citizens of Illinois; therefore, if this were a personal 
action against them, it is entirely clear it could not be maintained in 
this court without their consent. Ex parte Wisner, 203 U. S. 449, 
27 Sup. Ct. 150, 51 L. Ed. 264; In re.Moore, 209 U. S.. 490, 28 Sup. 
et. 585, 706, 53 L. Ed. 904; Western Loan Co. v. Butte & Boston 
Min. Go., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101. Howeyer, 
the purpose of this suit is not to obtain a personal judgment against 
Peter H: Anderson, for this comiplainantalready has by the considéra- 
tion of the district court of Dickinson county. The object and pur- 
pose of this suit is to subject property, teâl and personal, belonging 
to Anderson, standing in the name of others, to the satisfaction of this 
Personal judgment; already obtained. This will require the setting 
aside of contracts and conveyances made by or caused to havè been 
made by Anderson in fraud of the rights of complainant, and to en- 
force liens obtained by complainant thereon. It is therefore a local 
and not a transitory controversy, and may be brought and maintained 
in this court under the provisions of section 8 of Act March 3, 1875, 
c. 137, 18 Stat. 472 (U. S.' Comp. St. 1901, p. 513), unrepealed by the 
présent judiciary act, notwithstanding the fact neither the complain- 
ant nor the Andersons are citizens, résidents, or inhabitants of this 
district; and without their consent. Spencer et al, v. Kansas City 
Stockyards Company (C. C.) 56 Fed. 741 ; Laiicaster v. Ashville 
Street Ry.-Co. et al. (G. C.) 90 Fed. 129; Seybert v. Shamokin & Mt. 
C. Electric Ry. Co. et al. (C. C.) 110 Fed. 810. 

It therefore f ollows, ! if the so-called pleas of Peter Anderson and 
wife should be treated as demurrers to the bill for want of , jurisdic- 
tion, properly filed, the same must be overruled and denied. But 
as theyiwere filed after decree pro confesso, taken without leave of 
court, the exception taken thereto by complainant in the nature of 
motions to strike the same out will be sustained. 

This brings me to a considération of the pleas in bar and demur- 
rers filed by other défendants. In so far as the pleas in bar based on 
the statute of limitations of this state are concerned, it may be ob- 
served, it is quite well settled by the décisions of the Suprême Court 
of this state complainant was in no position to question the title of 
défendants be fore judgment obtained against his debtor Anderson, 
for the all-sufficient reason ^he might never be successful in obtaining 
such judgmènti Neither cOuld he proceed to the subjection of such 
property to the satisfaction of his demand until reduced to judgment 
by a court of this state, or a showing made that no sUch judgment 
could be obtained. National Tube Works v. Ballou, 146 U. S. 517, 
13 Sup. Ct. 165, 36 L. Ed. 1070. There appears to hâve been no 
delay in commencing the action at law in the state court of Illinois, 
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and as soon as judgment was there obtained an action on such judg- 
ment was commenced in this state against the judgment debtor, and 
the only method possible in such law action to bring the property in 
dispute before the court was taken by the issuance and levy of an 
attachment thereon. While courts of equity will usually give force 
to State statutes of hmitations on the ground of lâches, yet, when 
it would be manifestly inéquitable and unjust to do so, such pleas 
hâve been denied. I am not inclined, in view of the entire record 
in this suit, to sustain the pleas made, or to hold on this plea com- 
plainant w'ithout equity because of his lâches in beginning this suit, 
preferring rather to rule that question on completed issues and full 
proofs. The pleas in bar are therefore denied. 

Coming now to the separate demurrers filed to the biU, it may be 
said complainant shows by his bill to hâve pushed his demand against 
his judgment debtor in a law court of this state as far as a court of 
law had the power to grant him relief. He was therefore compelled 
to resort to a court of purely équitable cognizance, such as this, or 
to call into réquisition the équitable powers of the state court, where 
the distinction between law and equity are abolished by statute and 
the procédure is fixed by law. He could proceed no further in the 
law action. Being thus confronted he brought this présent suit. It 
is obvions the demurrer for want of equity, therefore, because of 
adéquate remedy at law, is not well taken and must be overruled. 
And it is just as obvions the law action brought by him and pend- 
ing in the state court no môre bars his right to resort to the equity 
powers of this court than it présents an insuperable objection to his 
calling for the interposition of the equity powers possessed by the 
state court. Stanton et al. v. Embrey, Administrator, 93 U. S. 548, 
23 L. Ed. 983, and cases cited. 

The only remaining ground of demurrer to the bill is that of multi- 
fariousness. The avoidance of a multiplicity of suits is one of the 
many grounds for the interposition of the powers of a court of equity. 
As has been seen, the relief hère sought by complainant in the bill 
presented is the subjection of the property of the judgment debtor 
to the payment of a single demand reduced to judgment. The fact 
that this property of the judgment debtor is found in the hands of 
many, instead of one person, does not render the bill multifarious. 
The object, scope, and purpose of the bill is the accomplishment of a 
single resuit, not many. It is therefore not multifarious in purpose. 
Von Auw V. Chicago Toy & Fancy Goods Co. (C. C.) 69 Fed. 448; 
Carter v. Hobbs (D. C.) 92 Fed. 594; Norcross v. Nathan (D. C.) 
90 Fed. 414. Had complainant, instead of resorting to this court, 
where ail of the parties asserted to be in the possession and control 
of property belonging to his judgment debtor may be brought in, and 
where ail questions toûching his rights thereto may be fully investi- 
gated, determined, and decreed in one suit, been compelled to pursue 
his remedy singly against such défendants in the state court, under 
the procédure there obtaining, it is manifest his action against each 
défendant would hâve constituted a separate trial therein. Thus an 
interminable multiplicity of suits or actions would hâve arisen, and 
his remedy would be neither complète, adéquate, nor efficient, ail of 
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which^ is' avoided hère by . thîs one suit, where ail màtters touching 
his rights may be investigated and decreed. 

It follows, the separate demurrers and pkas, and each and ail of 
them, must be overruled and denied. It is so ordered. 

Défendants, excepting the judgment debtor, Peter H. Anderson, 
and his wife, may ariswer the bill % the February rules, if so advised 
by their solicitors. Failing to so do, the bill will stand confessed 
against them. The judgment debtor and his wife may, if so advised 
by their solicitors, sufficîent grounds appearing, within 15 days from 
this date, apply tothis court for a vacation of the decree pro confesso 
entered âgainst them, and for leave to answer the bill. If no such ap- 
plication be made within the time iîxed, a final decree may enter in 
due Côttrsé of procédure. 



' WOOI,NER & CO. et il. V. RENNIÇK et al. 

(CircultCourt,, S.,P. imnols, K D/ September 14, 1908.) 

■■'■■ ■ ■ No;'ï29. . ■ 'i 

1. Intebjîai, Kevenuk (i 40*)-rMrsBBANDiNG OF LiQuoBS— gçpPE OE Statut*. 

- EfiF. ^t. § 3449 (U. S. Comp. St. 1901, p. 2277), maklng it' a pénal offense 
fbr'âny person to ship' or removê àny spirituoiis or fermented Hquors or 
winès undèr any other than the proper name or braiid by which they are 
known to the trade, 'Is Intended to pre:vent ftauds on. the revenue, aud bas 
no apBllcatton to marks ;0rbrands placed on packages by govemment of- 
■flcers., , ./ ; 

[Ed. Note.— For other cases, see Internai Revenue, Dec. Dlg. t- 40.*] 

2. Foop (§ 7*)— Regulatiobt^ yoR Brandiisg Liquors^Imitation Liquors— 

**RÉCTTIi*IERH " 

. Rey. St. § 3244 (U. S. Comp. St. 1907, p. 2096), in deflning réctiflers, in- 
clnaëS "every person who, without rectlfylng, purtfying or refining dls- 
tilled' gplrlts, shall, by mtxtng such splrits, wlne or other Uquor with any 
materlals manufacture ^ny gpurlous imitation or compoiund liquors for 
.sale ùndor the namé of whisky, brandy ♦ ♦ «or ahy other name." 
Selfi, that in yiew of such statutory récognition of the manufacture of 
'iliûltàtion whisky,"' etc.', and of the process of such manufacture, the rég- 
ulation promulgated ,by the Commlssioner of lutèrnal. Revenue May 5. 
1908, , for the guida nce of oflicers and employés of the department which 
directs that "alcohol, commercial aleohol or high wines Which bave been 
mâuit)ûlàtéd. by thé ald of artlflclal flavors; cdlôrs or esltratjts, or othef- 

' wiSë, ao as to resemble some partldilar klnd of potablç spjt'lts, wîll be 
markpdi With the ttame; o.f : Buch splrits preceded by the word 'Imitation,' 
as fofciexample 'Imitation Whisky,'" Is a propèr and reason«ble régula- 
tion, hàving also In vleiv the provislonà of Food ' & Dfiigs Àct .Tune 30, 
1906, c. 8915, 34 Stat. '768 W. -S. Comp: St. Sûpp. 1907, p. dÉ8), hotwlth- ■ 

•standing the fact that such eompounds may bave been prevlously sold In 
the trftde, under the ,^nje of the liquors, they Imitate.. 

t^diiNote.rTrFor other caeesi see Food, Dec. Dig. § 7.* . 

, i]9r./)ther dçfinltionft, çee Woi-ds and Plhrases, vol. 7,, p, 60,22.] 

3i WOR^pS-lAI^P PH?lASI5S-T''WPISIfY"— ''NEtlTPA.!. SÇIBITS," 

,\VMs|iy, ■çvlthln the puryièw pf Food & Di'Ugs.Act June 30. 1906, c: 

, '3915','3'4-Stat..7Ô8 (U.. S. Cohip. ^St. ëupp. 'l907, p. 928)* is the produet of 

■ • sbuha gïtfin.'distîUed at a low' température so as to retain in the dlstUlate' 

the (iongeueric propertiesof. the grain, .which glve.to the liquor, wheu 

:jaa.aturè<l;bj{ aglngl]EV,çhapie4;CaskSi its; désirable potable charaoter. -jNeu- 

•For other e^eév Me' same top'IC'^.}~iS^ttiBi)â is ' pib.'-t: Aîû, VHiti. lS07 to date', '& Rep'r Indexés ' 
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tral spirits, which are distilled at a high température, may be made froiu 
différent ma tenais and do not conta in sucii properties, and wliich are not 
rendered potable by aging, although reduçed by water to potable strength 
and from whicb most of the fusel oil bas been removed, are not whisky 
nor a llke substance wlth whisky. 

[Ed. Note. — For other définitions, see Words and Phrases, voL 8, p. 
744Ô.] 

In Equity. Suit for injunction. 

Brown, Wheeler, Brov.'n & Hay and Warwick M. Ilough, for com- 
plainants. 

W. A. Northcott, U. S. Atty., and H. A. Converse and J. H. Story, 
Asst. U. S. Attys., for défendants. 

HUMPHREY, District Judge. The présent application is for a 
preliminary injunction restraining certain officers and agents of the 
Internai Revenue Department from marking as "Imitation Whisky" 
potable distilled spirits from grain, of approximately 100 proof, which 
hâve been rectified so as to remove most of the fusel oil and aldé- 
hydes. 

The complainants are engaged in the business of rectifying distilled 
spirits, and the défendants are acting under printed régulations pro- 
mulgated May 5, 1908, by the Commissioner of Internai Revenue, as 
f ollows : 

"(4) Alcohol, commercial alcohol or high wines which hâve been manipulat- 
ed by the aid of artificlal flavors, colors or extracts, or otherwise, so as to 
resemble some particular kind of potable spirits, wiU be marked with the 
name of such spirits preceded by the word 'Imitation,' as for example, 
'Imitation Whisky.' " 

The contention of complainants is: First. That the régulation of 
May 5, 1908, is in violation of section 3449 of the Revised Stattites 
(U. S. Comp. St. 1901, p. 2777); that the product in question has, 
for a long time, been known to the trade as whisky; that the com- 
plainants, as owners of same, would be prohibited by section 3449 
from shipping it under any other name than whisky, "that being the 
name known to the trade," and therefore the commissioner has no 
power to require a mark or brand which does not conform to the trade- 
name. Second. That the régulation is unreasonable, and therefore 
illégal. Third. That the injunction should issue under the rule known 
as "balance of convenience." 

Section 3449 is not in point. That section was passed by Congress 
to prCvent frauds on the revenue, and to assist revenue ofificers in dis- 
covering such frauds. It has no référence whatever to marks or 
brands placed upon packages by government ofificers. The authori- 
ties are numerous and clear upon this question. 

The argument on behalf of complainants that the new régulation 
is unreasonable, and therefore void, raises the real question in the 
case. Powers requiring judgment and discrétion, when conferred by 
law upon executive officers, must be exercised with reason. When 
found to be clearly reasonable, the courts will not interfère with of- 
ficers acting under discretionary powers. When found to be clearly 
un reasonable, such action will be held void. ..-: 
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That there ïs a product called "whisky," and also a product called 
"imitation, whisky," the law itself cleàrly contemplâtes, and section 
3244 (IT. S. Comp. St. 1901, p. 2096), in defining what is meant by 
the business of rectifying, denominates the maker of imitation whisky 
and other imitation liquors as a rectifier, and in passing upon the 
question whether the régulation of May 5, 1908, is reasonable or un- 
reasonable, it is necessary to détermine the fact whether the commis- 
sioner in that régulation has correctly defined an imitation whisky. 
That counsel hâve regarded this as the crucial question in the case 
is evidenced by the fact that both parties hâve presented to the court 
numerous affidavits upon the subject. Complainants présent 69 of 
such affidavits, and the défendants a lesser number. Thèse affidavits 
are from rectifiers and distillers, members of the wholesale and retail 
liquor trade, and scientists and chemists of high rank. They do not 
agrée. Indeed, it may be said that some of them présent diametrical- 
ly opposite views more or less elaborately stated. 

In brief, the affidavits for complainants tend to support the propo- 
sition that a distilled spirit from grain reduced by water to potable 
strength from which most of the fusel oil has been removed by recti- 
fication is whisky, and that ail distilled spirits from grain are "like 
substances," without référence to différences in their percentage of 
alcohol or of secondary products présent therein. 

The affidavits presented for défendants tend to support the view 
that whisky is a product made by the proper distilling of a fermented 
mash of grain with suchcare and at such low température as to re- 
tain the congeneric ingrédients of the grain, aged under a normal 
température for not less than four years in charred oak casks. Thus 
broadly in statement do the chemists disagree. They are more or 
less persuasive , to the court according to the soundness of scientific 
reasoning given in support of their statements. 

The convincing weight of testimony on this subject given by such 
men as Profs. Frear of Pennsylvania, Scovill of Kentucky, Tolman 
and Adams of Washington, D. C, Shepherd of South Dakota, Jen- 
kins of Maine, Fischer of Wisconsin, and many other state analysts 
and chemists of repute, is to the effect that neutral spirits reduced by 
water to potable strength, from which most of the fusel oil has been 
removed, is not a like substance with whisky. Among the various 
reasons given for this conclusion are the following : Whisky can only 
be made from sound grain, while neutral spirits can be made from 
moldy, heated, or unsound grain, or from various other substances, as 
fruits or vegetables. Whisky is made at a low température, say, 150 to 
155 degrees, so as to retain in the distillate the congeneric properties 
of the grain, the oil, the flavor, the higher alcohols and aldéhydes, the 
esters, acids, and salts, which, when modified by further treatment, 
give to whisky its désirable potable character — a character which al- 
cohol never possesses. Neutral spirits are made at a very high tem- 
pérature for the very purpose of carrying off, so far as possible to do 
so, every property of the distillate, except alcohol and water. Whisky 
is aged and matured for not less than four years in charred oak bar- 
rels. Neutral spirits require no aging, but may pass immediately in- 
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to consumption. The maturing of the product in charred barrels modi- 
fies and corrects its raw, biting taste. The action of the congeneric 
properties of the grain so retained in the Hquor on each other, and 
the action of the charred wood on ail by the lapse of years, results in 
a flavor, an aroma, a color, a blending of inhérent constituents re- 
sulting in a beverage agreeable to the sight, to the smell, and to the 
taste. In neutral spirits the name signifies the character. There is 
neither taste, smell, nor color, and no amount of aging in charred or 
uncharred barrels will change it without the addition of foreign mat- 
ter. The time required for maturing whisky, resulting in a loss of per- 
haps 30 per cent, in quantity by evaporation and absorption, adds 
greatly to the expense of making it over neutral spirits, which re- 
quire no maturing and suflfer no loss of quantity thereby. 

The record also shows that diluted spirits treated with artificial 
coloring matter and essences are not sold to the trade as such, but 
are always presented under such labels, terms, and descriptions as 
import âge and maturity, and which the consumer identifies with the 
genuine product whisky. The régulation is in ail respects reasonable, 
and is therefore légal. The fact that this practice has, to some ex- 
tent, prevailed for many years, does not show in the complainants 
any right which the court should protect. It shows rather that the 
Commissioner of Internai Revenue has been tardy in promulgating a 
régulation which he had légal power to enforce even before Congress 
gave emphasis to the subject by the enactment of Food & Drugs Act 
June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 1907, 
p. 928). 

The preliminary injunction will be denied. 



CHICAGO, B. & Q. R. CO. et al. v. BOARD OF SUP'RS OF APPA- 
NOOSE COUNTï (three slmilar cases). 

(Circuit Court, S. D. lowa, E. D, July 27, 1908.) 

No. 263. 

1. CouETS (& 366*) — Fedeeal Courts — Atjthoeitt oï Décisions of State 

Courts. 

A décision by the Suprême Court of a state construlng the Constitution 
or statutes of the state, rendered after a suit in a fédéral court, involvlng 
rights prevlously accrued or liabillties Incurred under such Constitution 
or statutes, has been tried and submltted for décision, Is not binding on 
snch fédéral court in the case, but it is entitled to exercise its independent 
judgment. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 950; Dec. Dlg. i 
366.* 

State laws as rules of décision in fédéral courts, see notes to Wllson t. 
Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 

2. Eminent Domain (j 2*)— Statutoet Pbovisions— Constitutionalitt. 

The lowa statute of 1904 (Acts 30th Gen. Assem. 1904, p. 61, c. 68), which 
authorizes county boards of supervisors to croate drainage districts and to 
drain lands and change natural water courses to promote the public 
health, convenlence and gênerai welfare, and which, as amended in 1907 

l'or other eues see same topic & S numbeb in Dec. 4 Am. Dlgs. 1907 to date, & Rep'r ladexem 
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(Acte 82d Oen. Assem. 1907, p. 100, c. 85), provides that any rallroad 
Company whose rlght of way shall be crossed by any drainage dltch or 
channel shall not be allow^ed damages on account of brldglng the same, Is 
not unconstltutlonal as takîng the property of the rallroad company with- 
oat compensation, the state having the rlght In the exercise of Its police 
powers, for the purposea expressed In such act, to impose expansé or 
burdens on property wlthont the allowance of an équivalent by way of 
damages. 

[Ed. Note. — ^For other caSee, see lEmlnent Domain, Cent Dlg. §§ 4-8; 
Dec. Dig. S 2.*] 

8. DbaIRB (} 82*)— AssBSSMENT OF BenepitS— Rbvibw of. 

Under the lowa drainage law (ActsSOth Gen. Assem. 1904, p. 61, c. 68), 
which anthorizes the superviaors of acounty to create drainage districts, 
, tq conptruct dltches or change wa,ter courses, and to appoint commlssion- 
ers toClasslfy lands Withln such districts and assesB the beneflts, the flnd- 
In^s of f act of such tribunals are concluslve, and their action can be re- 
viewed'by the courts only as to questions of law, and upon the question 
of the amount of beneflts assessed, whicta by the express terms of the 
statuteis revie^able onappeal. 

[JSd. Note.— For other cases, see Drains, Cent. Dig. §| 84-86 ; Dec. Dlg. 
.§82;*]J ■ _■ 

4. Dea,iis[^^ (1. 60*)— AsSBSSMÉNTg oy Benbfits— Rbasônableness of Amount. 

Àç assessment bî aiboû\; '$10,000 agalïlst ttë property of a rallroad com- 
panj^ foi* beneflts àccruing to such property f rom the construction by pub- 
lic ànthoîftty of a new channel down the valley of a river to prevent over- 
flows, in which valley the rallroad company had approxlmately elght 
miles, oftr^ck which had previously bèen overflowed in times of hlgh 
water ànd damaged and trafflie dela:yed, Consldered, and, on the évidence, 
Keld not excessive. ' 

[E^. Note.-^For other cases, see Drains, Cent. Dlg. § 75; Dec. Dig. } 69.*] 

H. H. Trimble, for the railrbad companiés. 

Clarence A. Baker, for the Board of Supervisors and Drainage Dis- 
trict. 

SMItH McPHERSÔN; District Judge. The Chariton river runs 
from north to south acroSS Appanoose county, lovsra, its course being 
tortuous and winding through the valley, which is from. two to three 
miles in width. The stream is subject to overflow, at times covering 
practically ail the bottom lands. The Chicago, Burlington & Quincy 
Railroad Gompàny owns twc lities of railrbad, crossing said bottom 
lands in an easterly and westerly direction, two miles more or less 
apart, crossing the river on bridges built several years since, and across 
the bottom land on embankments, and at one or more dépressions on 
tirestles. One of thèse foàds is known as the Keokuk & Western 
Railroad, and the other as the Chicago, Burlington & Kansas City 
Railroad,. In 1904 the Iqwa Législature enacted a statute (chapter 
68, p. 61, Acts 30th Gen. Âssem.) entitled, "An act to promote the pub- 
lic health, convenience and gênerai welfare by leveeing, ditching the 
lands of the state * * * ior the changing of natural water courses 
to secure the better drainage * * * and proyiding for the assess- 
ment and costs therefor," etc. 

The statute provides that the board of Supervisors of the county may 
create a drainage district. The board of supervisors appoints three 
commissioners to classify the lands benefited and assess the benefits, 

*Fgr ottier cases see same topic & S numbeb m Dec. & Am. Digs. 1907 to data, & Rep'r Indexe» 
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giving the owners notice of a time and place for hearing said report, 
after which the levies are made to defray the expenses of said ditch or 
change of the water course. The lands are to be classified by tracts of 
40 acres or less, according to the légal or recognized subdivisions. 
From the action of the commissioners and board of .supervisors, an 
appeal may be taken to the state District Court. The drainage district 
being designated as No. 1 vvas created by the board of supervisors 
in 1905, and soon thereafter commissioners were appointed, resulting 
in the assessment of the Chicago, Burlington & Kansas City Company 
in the sum of $3,000, and the Keokuk & Western Company in the 
sum of $4,000, making the sum of $7,000 against the Chicago, Burling- 
ton & Quincy Railroad Company, the owner. The Chicago, Burlington 
& Quincy Railroad Company was only an operating company, and 
has no interest in thèse cases. 

In 1907, additional assessments were made against the railroad 
company, aggregating $2,333.33. The company filed claims for dam- 
ages on account of bridging the new channel in both places, claiming 
in excess of $30,000, and was allowed about $200. Appeals to the state 
district court were taken, and afterwards the cases were removed to 
this court. So that in this court there are four cases ; one as to each 
road covering both assessments of alleged benefits, and one as to each 
road covering alleged damages on account, of the bridging. 

The Législature in 1907 (chapter 95, p. 100, Acts 32d Gen. Assem.) 
amended the former statute hereinbefore referred to. One section 
provides that the company shall make said ditch or channel across its 
right of way, the expenses therefor being allowed the company as its 
damages, but it shall be allowed no damages on account of bridging. 
The statutes in question are consistent with the state Constitution, as 
held by the state Suprême Court, and at a time before any rights or 
burdens imposed in the présent litigation. Ross v. Board of Super- 
visors, 128 lowa, 427, 104 N. W. 503, 1 L. R. A. (N. S.) 137; Sisson v. 
Board of Supervisors, 128 lowa, 442, 104 N. W. 454, 70 L. R. A. 440. 
Therefore this court will not consider that question. And that the 
statute of the Thirty-Second General Assembly is rétroactive is not 
a valid objection thereto, as recognized by ail the profession, and the 
cases cited in the opinion of the Ross Case above referred to on page 
432 of 128 lowa, page 503 of 104 N. W., and page 137 of 1 L. R. A. 
(N. S.), clearly demonstrate. The regularity of the proceedings here- 
in so closely follows the statutes that any argument with référence 
thereto would carry us into many détails with but little interest, and 
serve no purpose. 

The substantial questions in the cases are two in number. 

1. Is the railroad company entitled to compensation for erecting a 
bridge where each of its roads cross the new ditch or channel? The 
company claims that, when it bvùlt its roads, it erected bridges for 
each across the Chariton river, and has maintained them ever since. 
And now to compel it to erect another bridge for each road at an ex- 
pense of near $40,000, without reimbursing it, is claimed to be tak- 
ing it without compensation, and therefore void as being unconsti- 
tutiorial. I bave given this question the considération its great im- 
portance demands. As will be noticed, the title of the statute, as to 
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the purpose thereof, is for the public health, convenience, and gênerai 
welfare of the public. While it enhances the value bî property, the 
purposes are those for health and convenience. And it is known by ail 
persons that a swampy, marshy, and overflowed country is not healthy, 
and at times such a country is impassable, and at other times is incon- 
vénient for the people to cross. And such a country drained éliminâtes 
those things, and is conducive to the welfare. And, in bringing those 
desired situations about, the expense is distributed against those who 
will be benefited as much or more than the burden assessed against 
them. So that, generally speaking, those who bear the expense suffer 
no injury, but are largely benefited thereby. But the railway company 
contends that, after having built its bridges across Chariton river, it 
should not now be required to build another bridge for each of its 
roads without being reimbursed. Reliance is made upon the case of 
Mason City & Ft. Dodge Railroad v. Board of Supervisors (by the 
lowa Suprême Court, June 10, 1908), as reported in 116 N. W. 805, 
in which it was held that the railroad company should be given dam- 
ages for the cost of the additional bridge occasioned by the ditch. 
The following observations are pertinent to that case, by reason of 
which it is not to be followed by this court in this case. It was not 
only decided after the benefits were created and the burdens imposed 
in the cases at bar, but was decided after the cases were submitted for 
décision. Under thèse circumstances a national court will not foUow 
blindly the décision of the highest court of the state in construing 
State statutes or a state Constitution. City of Ottumwa v. City Co., 
119 Fed. 315, 56 C. C. A. 219, 59 L,. R. A. 604. 

In the case at bar, the territory now drained and heretofore drained 
is nearly 500,000 acres. The water from that territory ail went 
down Chariton river, except in high water, when it went out over the 
bottom, and in time back into and down the river. In the cited case 
by the lowa Suprême Court, it inferentially at least, and I think fair- 
ly, appears that additional drainage and surface waters were carried 
down the valley as compared with prior waters. But the substantial 
reason for not following that case is the failure therein to observe 
and give weight to the two or more décisions of the Suprême Court 
of the United States, contented with mentioning and attempting to 
distinguish the one case in the lower court (312 111. 103, 72 N. E. 219), 
and failing to observe the décision on appeal as reported in Chicago, 
B. & Q. R. Co. v. People, 200 U. S. 561, 26 Sup. Ct. 341, 50 L,. Ed. 696. 

That regard be had to the public welfare, as the "highest law," is an 
old-time maxim, sound in principle, and of the greatest importance 
to ail persons including owners pf property. And with like thought 
the Suprême Court of the United States decided the case of Chicago, 
Buriington & Quincy Railroad Co. v. People of Illinois, 200 U. S. 561, 
26 Sup. Ct. 341, 50 L. Ed. 596. That case is not only a most inter- 
escing discussion of thèse questions, but, being an authority binding 
on this court, it must be followed if in point, and it is to be seen wheth- 
er in point or not. Rob Roy creek in Illinois, a natural and living 
stream, was bridged by the railroad company sufficiently high and 
wide to then, and for years thereafter, carry the water through. Sub- 
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sequently the drainage board adopted plans requiring a larger open- 
ing. And it was held: 

"(1) The rights of a rallroad conipany to bridge over a natural water 
course crossing its right of vvay, acquired under its gênerai corporate power, 
are net superior and paramount to the right of the public to use that water 
course for draining lands. 

"(2) Although the opening may be sufflclent at the time the bridge is built 
to carry tlie waters, yet there is an inipUed duty on the part of the company 
to maintain an opening adéquate and effectuai for such increase in the volume 
of the water as may resuit from reasonable régulations established from 
time to tlme by public authority for the drainage of the adjacent territory. 

"(3) It Is the duty of the railway company at Its own expense to erect and 
maintain a new bridge of such capaclty as to carry the water through." 

The three propositions just enumerated were decided by that court 
in that case, and I submit there are no distinctions of a controlhng 
character between that case and those now for décision. If, in the 
case now in hand, the drainage board had planned the ditch to cross 
the right of way of the company at the point of the old channel, or 
side by side thereof, then the strongest glass would not enable any 
one to see a différence between the cited case and the cases at bar. 
But it is urged with earnestness that, because the ditch is a mile 
or more away from the old channel, the case is not in point, and that 
is a distinction I fail to see. By locating the ditch a mile distant, the 
company will either hâve two short bridges for each road to main- 
tain, or, if ail the water is turned from the old channel into the new 
one, the company will still hâve but the one bridge with an opening to 
carry the water. 

In Chicago, Burlington & Quincy Railroad v. City of Chicago, 166 
U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 979, it was held that the company 
could recover but nominal damages for the opening of a new street 
across the right of way of the company, notwithstanding the large 
expense incurred thereby to the company. In the case of R. R. v. 
Bristol, 151 U. S. 556, 14 Sup. Ct. 437, 38 L. Ed. 269, the Suprême 
Court held that, although the state consented when the road was con- 
structed that the grade crossings could be put in, later the road should 
be compelled at its expense to take out the grade crossings and put 
in viaducts or subways. Other cases are cited in the opinion referred 
to, but thèse suffice. Whatever promotes the health, the safety, the 
convenience, and the welfare, limited to certain lines, is an exercise of 
the police power, for which property without compensation can be 
taken, and expense and burdens can be imposed without an allowance 
of the équivalent by way of damages. Believing that the cases at bar 
are in ail respects in principle like the cases passed on by the Suprême 
Court, the company is denied ail damages, other than removing the 
embankment for the ditch. And for this, damages were allowed by 
the board of supervisors. 

2. The other and remaining question is, Can the drainage authori- 
ties assess the railroad company for real or supposed benefits because 
of the new channel, and, if so, are the assessments in thèse cases fair 
and équitable? And this question is in some respects quite différent 
from the other, as, of course, if there are no benefits, there can be no 
assessments. When a tribunal is empowered or directed to pa.ss up- 
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on questions 6f 'fact^'such findings are final and conclUsivé as to the 
facts, but not as to matters of law. Therefore the findings of the 
ertgineer and board as to the necessities of a new channèl, to the end 
that the pubHchealth, convenience, aiid welfare would be promoted, 
and as to the location and benefits, and depth and breadth.of the new 
channel, are' ail findings of fact concerning which the courts can 
make'no ihquiry, much less review or set aside. Ryan v. Varga, 37 
IowCi'8; Slack v. ;Blackburn, 64 lowa, 373, 20 N. W. 478; Martin 
v; Mott, 13 Wheat. 19, 6 L. Ed. 537; Commissioners v. Aspinwall, 21 
How. 539, 16 L. Ed. 208 ; Enterprise v. Zumstein, 67 Fed. 1000, 15 
C. C. A. 153; cases cited in People's Bank v. Gilson (C. C.) 140 
F^d.'lr ■'• ...... 

Of course, if the board exceeds its authority, or errs in matters of 
law, . the courts will reyiew. So .that ail questions in the case were 
before the board for décision, and its findings of fact will not be re- 
vie\yed, save only the question of benefits, and if the railroad Com- 
pany were benefited at ail, then the, ainount of benefits in the first in- 
stance would be determined by the board, with the right of appeal to 
the courts only as to the amount. And that the cpmpany would be 
benefited in some sum, cannot be doubted from the évidence. Counsel 
for the Company at the argument conceded some benefits, but vigor- 
ously contended that such benefits would be fairly measured by a few 
hundred dollars, instead of approximately $10,000 as fixed by the 
county authoritîes. Heretofore the: railroad traicks hâve been over- 
flowed, requiring the tracks to be repaired, and traffic delayed and 
suspended. So that the question is, What shall be the asséssment? 
because it is obvious that the overflow will be less with the channel 
stra:ightenedi 

Practical.men, as well as men educatéd as civil enginéers, hâve tes- 
tified in the" case. Farniers residing in the neighborhood testified to 
whaf has OccUrred with référence to overflows, and washing of the 
company's émbankmerits and tracks. What thé benefits to the Com- 
pany will bè, riecessarily is in a measuré the subject of a conjecture in 
part. Many phases of the work of a civil engineer can be stated with 
précision, foi- the reasoh that màthemafics is an exact science. Other 
phases must be determined by opinion, and the opinion formed from 
observation ànd expérience. It follows that the benefits to the railroad 
company frbm its eight miles approximately of railroad within the 
drainage district cannût be stated writh certainty. The character of 
soil of the arèa drained, as to what pérCent. of the rainfall will go into 
the ground; that depending on whether the ground is frozen or not, 
and depending still further on the time the rain is; îâlling, and what 
rains hâve prèceded, and to what extent, if any, the ground is already 
saturated, the season having much to do with the evaporation, and 
perhaps other things, make it impossible of précise CalcUlàtion. Then, 
again, the ■{vorth of mohey as to rates of interest vaty, as is known by 
ail. But thé assessments against the railroad compatiy are; calculated 
with as mûch definiteness' as those against the f arm lands. 

But takirig ail thingS into account, it cân be stated in fairness that 
the benefits tô' thé Company as a mitiimum'will be $25,000. Thi$ be- 
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ing so, ît cannot bé judicially declared that the assessments should be 
modified. The resuit is that in the four cases judgments and decrees 
will be entered in harmony with the motion of the board of supervisors. 



UNITED STATES v. MANSOUB. 
(IMstrlct Court, S. D. New York, August 18, 1908.) 

1. JuBT (S 19*)— Tbial bt Juby— Suit roB Cahceixation op Ceetotcatk oï 

Natukalization. 

A Bult for the cancellatlon of a certiflcate of naturallzatlon, brought 
under Act June 29. 1906, c. 3592, $ 15, 34 Stat. 601 (U. S. Comp. St. Supp. 
1907, p. 427), is not one In whlch défendant la entitled as of rlgbt to a 
Jury trial. 

[Ed. Note. — For other cases, see Jury, Dec. Dig. i 19.*] 

2. AXIEÎÏS (J 71%*)— NAXaBAllZATION— CAWCEIXATION of CKBIlrlOATE— CkWSTI- 

TDTIONALITT OIP StATXJTB. 

The provision of Act June 29, 1906, c. 3592, 5 15, 34 Stat 601 (D. S. Comp. 
St. Supp. 1907, p. 427), authorizing any court, authorized to naturalize 
allens in the district where a naturallzed citizen may réside at the tlme of 
bringlhg the suit, to entertaln a suit fqr the purpos» of setting aside and 
canceling the certiflcate of citlzenship on the ground of fraud, or that It 
was lllegally procured, although it confers jurlsdlctlon to cancel cer- 
tlfiçates granted by other courts, Is npt unconstltutlonal, but was wlthin 
the power of Congress. 

[E}d. Note. — For other cases, see Allens, Dec. Dig. { 71%. *! 

8. Aliens (I 71*) — Natueauzation— Oanceixation op Cebuficatic— Feaud. 

A certiflcate of citlzenship granted to an alien who had not been a bona 
fide résident of the United States for the next precediug flve years, and 
who did not intend to become such résident, but deslred the citlzenship for 
hls protection in a foreign country, wiH be canceled for fraud. 

[Ed. Note. — ^For other cases, see Allens, Dec Dig. § 71.*] 

Pétition to cancel and set aside defendant's certificate of naturalîza- 
tion as having been illegally or fraudulently procured, brought under 
authority of act of Congress approved June 29, 1906 (Act June 39, 
1906, c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1907, p. 419]). 

On May 4, 1901, the défendant received a certiflcate of naturallzatlon from 
the District Court of the United States for the Eastern District of New York. 
He obtained It wlthout a "first paper," on the ground that he had first come 
to thls country when under 18. The court record, therefore, consista only of 
the dépositions of applieant and wltness taken on the 3d of May, and the 
oath of allegiance and order of admission taken and entered on the day fol- 
lowing. None of the court officprs concerned in the application bas any recol- 
lection of the applieant or hls wltness. 

The présent pétition or cpmplalnt assert» in substance two reasons for re- 
voking or canceling thls grant of naturallzatlon: (1) That Mansour himself 
never tôok or subscribed the oath of renunclation and allegiance, but pro- 
cured another to personate hlm throughout the proceedlngs, In violation of 
fnndamental rules of honesty in any légal proceedlng, as well as of Rev. St. 
S 2165 (U. S. Comp. St. 1901, p. 1329) ; and. (2) that Mansour had not on the 
4th of May, 1901, reslded wlthin the United States for the continued tenu of 
five years, as required by Rev. St. { 2170 (U; S. Comp. St. 1901, p. 1333). 

Upon thèse two Issues much testimony bas been taken, for the most part 
In open court, and from wltnesses who bave not impressed the court as either 
accurate or désirons of telllng the truth. It is established, or asserted and 

*For otlier caiu i» same topic A ^ NtrMBBB in Dec. £ Am. Dig», ISOT to date, & Rep'r Indexée 
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not déniée) that Mansour is a Levantine Hebrew, born in Syrla in 1875. and 
one of a numerous family of brothers, whp, severally or jointly, bave during 
the times under Investigation sojourned and transacted business in Man- 
chester, Bnglatid, Cairb, Hayti, New York, and perhaps Marseilles. Before 
his naturalizatlon this Mansour went frequently to Hayti, and on the day he 
received his certlficate he left the United States, and at least as early as 
1902 becanie a résident of Port-au-Prince, Hayti, there reniaining until 1906, 
when he was compelled to leave by governmental interférence with his busi- 
ness, and undei" , circumstances which he conceives entitle him to redress 
through diplomatie chaniiels. On leavirig Hayti he came to New Yorlî, and 
presented a claim against the Haytian Republic, to the Secretary of State, 
whereof the foundation, of course, is his American citizenship. ïhis suit 
is really a proceeding to test Mansour's rigàt to hâve his demand championed 
(If just) by the United States, and bas been pressed by the agents of Hayti, 
who bave very obviously furnished the information and witnesses on which 
the eomplainant relies. This finding Is made on request of défendant, al- 
though I do not deem it material. According to defendant's own story, he 
came to New York at the âge of 15, in 18Ô0, on a ship he does not remember, 
and under an Italian name he has also forgotten, the name being that writ- 
ten in a passage ticket bought from a broker. He then spoke Arabie, elassic 
or "higfi" Hebrew ("the Hebrew of the Bible"), a little Italian and a little 
French, but he spoke, read, or wrote no English at ail. From 1890 to 1901 
he lodged In the Hebrew quarter of th© East SIde of this city, and peàdled 
such articles as he could carry over his'arm (e. g., tablecloths), confining his 
opérations to the quarter in which he lodged, "selllng only to Jewish people." 
It was there and among thèse people he learned English, and by 1901 he 
spoke (so he testifles) as he did at the ttiàl. But the Yiddish jargon he 
never learned. His absences from New York during thèse 11 years were 
confessedly fréquent. He flrst declared that he remained ici New York 
nntil 1895 or 1896, and thenj on the formation of the Haytian flrm of Isaac 
Mansour Frères, began to go to Hayti for two or three months in each year, 
so continuing until 1901, when on the day of his admission to citizenship he 
left the country; later in his évidence, however, Mansour declared that he 
\vent to Hayti every year after 1890. The business of Isaac Mansour Frères 
seems to hâve been consideirable, "a bright business" in defendant's phrase, 
yet, when in New York, this rather important merchant walked Hester, Essex, 
and Chrystle streets peddliijg (inter alla) tablecloths at $2.50 each, from a 
supply carried over his arm. 

To call ttis story difflcult of belief is a modéra te statement. A cloud of 
witnesses bave been produced to show where Mansour lodged, and what he 
traded in, during thèse 11 years. It would be useless to digést their évidence 
in détail, but from it I draw the following inferences: 

(a) Thèse witnesses knew nothlng of Mansour's English and Haytian con- 
nections ; (b) they did not know him at ail well ; (c) their dates do not 
wholly agrée with Mansour'Sj nor with each other's, and the lack of agree- 
ment Is so great as to impeach their accuracy ; and (d) what knowledge of 
défendant they had seems to end about 1899 — this last observation, however 
does not apply to the three Tonkins and one Kraemer, to whom référence wlU 
be made later. 

From this évidence I flnd that Mansour did spend much of his time in 
New York between 1890 and 1899, and in 1901 spoke and wrote English. It 
is further obvions from his appearance and demeanor in court that he is a 
man of intelligence and shrewdness, writing French more readily than 
English, and'Speaking such English as was never learned on the East Slde 
of New York. His accent, intonation, and choice of words are ail those of 
one who learned French first and. then English from Englishmen, rather than 
from any Amerlcans, not to speak of tàpse who practice the dialect of the 
Bowery, wltti foreign-born .tongues. ' 

Taking the per'sonatlon charge: The coniplainant avers that, when Man- 
sour desired a naturalizatlon certlficate, he hired one Sersock to make the 
application in his name, auswer the necessary questions, and write the name 
Mansour as required ; and hired also one Araman to represent himself as 
Joseph T. Dina, a business assoclate of Mansours, and as Dina serve as 
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witness and write Dlna's name at the foot of the usual déposition. Sersock 
and Ararnan liave been produced, aiid tiiey swear to tliis story. In 1901 Ara- 
man was 18 years old, and so ignorant that he says lie co])ied tlie name 
Joseph T. Dina from liis culï, being unable to trust liis owu abllity to write 
from memory. Sersoclj's âge bas not been testitied to, but from his appear- 
aiice in 1908 he was less than 18 in 1901 ; while his story of the occurrences 
in Broolîlyn on May 3 and 4, 1901, cannot be accurate in ail its détails. 
Neither of thèse confessed crlminals testified with any appearance of sln- 
cerity, and I romain of the opinion expressed at the hearlng, that, while 
their taie might be true, it was not true because they testifled to it. It is, 
moreover, in the light of the findings above made, nearly incredible. No mat- 
ter how Inflrm Mansour's résidence may hâve been, nor how improper his 
motives for wishing to go through the form of naturalization, he did not need 
the assistance of two boys of 18 to personate a man of 26, nor the help of 
lads of intelligence far less than his own, whose wrlting was worse than 
his rapid and vigorous French script. The prosecution feels this, and has in- 
troduced the testlmony of distingulshed handwrltlng experts, to show that 
the round, unformed schoolboy American hand, in which defendant's name Is 
slgned to the court records, is that of Sersock. And other experts hâve testi- 
fled for the défense. What thèse gentlemen hâve expressed their opinions 
about, however, is really this: Given spécimens of Sersock's and Mansour's 
handwrltlng of 1907-08, which does the 1901 court record most resemble? 
On this question I think the prosecution has much the best of it, but the 
opportunities for error are so great, in vlew of the lapse of time, and the 
youth of Sersock in 1901, that I am not willing to rest judgment upon the 
expert testlmony. On the contrary, I flnd the balance of évidence to Incline 
In defendant's favor on this personation question, by reason of the testlmony 
of Kraemer — with some support from Wiederhoef and Rosenfeld, whose rather 
vague recollections seem at ail events dislnterested. Kraemer is a famlllar 
New York figure, a small polltician, Just the sort of man who would naturally 
stand sponsor to or supervise the naturallzatlon of any résident or alleged rési- 
dent of his neighborhood. He seemed to me the most crédible witness pro- 
duced, and, princlpally from his testlmony, I am of opinion that the prosecu- 
tion has not proved by a falr prépondérance of crédible évidence that Man- 
sour did not on May 3 and 4, 1901, personally take the necessary oaths and 
sign the necessary documents preliminary to his naturalization. 

On the issue of résidence, my view of some of the évidence has been 
already stated. 

Mansour's story of where, when, and how Le learned English, is utterly 
incredible, and a fair knowledge of English of the same kind as he now uses 
is attributed to hlm as early as 1891 by some of his own wituesses. 

Again, for some reason he wishes to conceal something regarding his fré- 
quent visits to Hayti prior to 1901 ; for he says he traveled under assumed 
names which he has forgotten and on shlps he does not remember. This 
cannot be wholly belleved; but the position taken so obviously renders fur- 
ther investigation through ships' manifests, etc., impossible, as to suggest a 
reason for forgetfulness. Thèse difflcultles in Mansour's statement hâve 
been legltimately used by the prosecution as arguments that he was not In 
New York at ail during most of the time he swears to. Undoubtedly it is 
strange that a man of his obvious intelligence and superlor attainments. 
should after 11 years' résidence in New York, be able to produce as ac- 
quaintances only the ignorant and humble persons who hâve appeared (for 
thé most part) as witnesses, several of whom could only talk with Mansour 
(it is said) in the English he says he was then learning, yet the English of 
the witnesses left no trace in defendant's speech, and défendant must be sup- 
posed to hâve consorted of choice with persons beneath him In intelligence 
and acquirements and from whom he could not even leam the language of 
the country. This part of Mansour's taie is Improbable, but not impossible, 
and, remembering that the burden of proof is not on him, I am not justifled 
in rejecting a substantially uncontradlcted story for improbability only. 

■Therefore It is aceepted as true that défendant spent the major portion of 
his time in New York from 1890 to 1899. 

After 1899 he says he lived vrith the Tonkins untll the early part of 

170 F.— 43 
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1901, when he adniits going to Hayti, whence he returned on Ai>i-il 29th, to 
be naturallzed on May 4th, and to deflnltely leave the United States on the 
same day. The Tonkins are unworthy of belief . The husband admitted 
telllng the government examiner that Mansour lived with him two years 
(i. e., 1897-99), and in open court he swore to four years ; while the wife flrst 
said tVfo years, and then expanded It to four. As before noted, a departure 
of Mansour from New York about 1899 flts In with the recollection of most 
of the witnesses who only prétend to remember défendant as a peddler; 
while hère again I fall back on the testimony of Kraemer, this time as 
turnlng the, scale agalnst défendant. Kraemer most posltively swore that 
Mansour told him he was going to leaye the United States to go into business 
and better business for himself, that this was about a year and a half before 
he again appeared and req^ested Kraemer to see him through his naturaliza- 
tlon matter, and;he then stq,ted that after gettlng his papers he was going 
away again. Thïs I believe to be thç trath, and accordingly find that, while 
Mansour sojourned in New York most of the time from 1890 to 1899 (about), 
there Is no évidence of any Intention on Jïis part to remain; but there is also 
no évidence of i,ntentipn to permanently départ. In 1899 or thereabouts he 
perma^ently abandoned N^w York, and tck)k personal charge of the business 
of Isaac Mansour Frères Ji), Haytl; i^ 1901 he was, as he înforined the cus- 
tom's Inspecter on April 29tfi„a résident of Port-au-Prince-,; he never at any 
time resided, at 144 Hamiltoh avenue, Brooklyn; and from about 1899 until 
1906 he nelthe'r sojourned fQr any length 6î time In the United States, nor 
had In this country any domicile, résidence, or habitation. When he applied 
for ^nd obtalned naturallzation, it was for the purpose of protection in Hayti, 
and not in orderto participate in the government of this republic; nor had 
he when naturalized any Intention of settUng or llving or residlng within its 
llmits. 

H. L. Stimspn, U. S. Atty., and Francis W. Bird, Asst. U. S. Atty. 
Douglas & ArmitagC' and William L,. Penfàeld, for défendant. 

HOUGH, District Judge (after stating the facts as above). The 
second cause of action set forth in the pétition is dismissed for total 
lack of évidence. 

The third and fourth causes of action are dismissed, because not 
sustained by a fair prépondérance of crédible testimony. 

The first cause of action présents the question of résidence, and, 
under the findiiigs of fact above made, an order or judgment must be 
entered canceling Mansour's certificate of naturallzation, unless: (1) 
This proceeding is one in which défendant îs entitled as of right to 
a jury trial, which has been duly demanded and refused; or (3) the 
act under which the case is brought be uncônstitutional. 

First. The method of trying any cause or suit must dépend on 
either: (a) Constitutional direction, (b) légal requirement of (b^) 
statute law or (b^) controUing décision, or (c) judicial discrétion. It 
has not been asserted that the Constitution touches this branch of 
the matter. , . . • , 

The act under which the case is brought is silent as to the method 
of trial, and this, so far as I am informed, is the first trial under the 
fifteenth section thereof. There are there fore no directly controlling 
authorities. The proceeding, ho:Vvéyer, if not sui genèris, somewhat 
resembles a bill to revoke or set aside a grant or patent, or to cancel 
and vacate a judgment, and such causes are not of right triable by 
jury. So far as I bave discrétion in the matter; cases sùch as this 
will always be tried without a jury. If the enforcement of tlie 
fifteenth section of the act is to dépend on the hurried hit or miss of 
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a jury trial, the section might as well be repealed, and it is also true 
that owing to the technicalities still tolerated, if not encouraged, in 
oùr jury procédure, jury cases always occupy more court time than 
the same number of equity trials ; and this court certainly has no 
time to spare. 

Second. The unconstitutionality of an act of Congress may well 
be left, in ail but most extraordinary cases, \o the higher courts, as 
was doné in Spreckels Co. v. McClain, 113 Fed. 244, 51 C. C. A. 201. 
As, however, the discussion has been extended, and I recognize the 
attractiveness to many professional minds of much of defendant's 
argument, my own inclination in the matter will be briefly noted. 

(1) It is asserted that the fifteenth section of the statute is obnox- 
ious to the "ex post facto" clause of the Constitution. It seems to 
me that said section is not within the définition of Calder v. Bull, 3 
Dali. 386, 1 L,. Ed. 648, nor does it inflict a penalty or punishment, 
within the extension of the rule created by Ex parte Garland, 4 Wall. 
333, 18 L. Ed. 366. 

(3) The remaining objections to the act do not seem to me to 
raise a constitutional question. Thus it is said to be monstrous that 
any court other than the one which entered the judgment or decree 
should set it aside at the instance of one of the parties thereto, it not 
being pretended that the proceeding in which the judgment was entered 
was beyond the first court's jurisdiction. This is famihar law, and 
has been applied in naturalization matters. U. S. v. Gleason, 90 Fed. 
778, 33 C. C. A. 373. But no reason has been pointed eut why Con- 
gress, having gênerai and exclusive power over naturalization, should 
not vary this rule, and authorize the action to be brought, not in a 
jurisdiction from which the défendant may long hâve removed, but 
in the place where he presently résides. 

It is further objected that, since the order granting Mansour cjti- 
zenship is a judgment or decree entered after a hearing and the taking 
of testimony, there was on such hearing an opportunity to try the 
very issue hère raised, and, Mansour having prevailed, ail mère er- 
rors are cured ; while the United States as a party to that judgment 
is estopped from showing even its fraudulent procurement, because 
the judgment itself is the highest évidence that there was none. For 
this view of the binding sànctity of judgments many cases bave been 
cited, the strongest of which is Greene v, Greene, 2 Gray (Mass.) 361, 
61 Am. Dec. 454. 

Well known as is this line of décisions, it remains true that courts 
granting naturalization hâve for générations revoked or canceled their 
own grants or judgments, when convinced that they had been imposed 
upon, or deceived, but only upon application of the government. The 
numerous casés are collected in House Doc. 336, 59th Cong. p. 131 
et seq. (a letter from Secretary Root to Congress on the subject of 
citizenship and expatriation)', This long-continued practice is not 
reconcilable with the view that déclares a certificate of naturalization 
to be a judgment; but since the présent act the question is académie, 
for hère again Congress has declared that fraud or illegality shall be 
enough to set aside the judgment (if it be one), and no reason is sug- 
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gested why the statute does not overrule the décisions (if tHey are 
applicable). 

Pinally, the court is asked to consider the cases holding that ai 
naturalized citizen is as much a citizen as any other, and to observe 
that the provisions of the act regarding the effect of five years' rési- 
dence abroad constitute, as to naturalized aliens, an unconstitutional 
attaçk upon their rights' as citizens. I décline to do this; the ques- 
tion is not involved in this case, and, even if there be force in the 
contention made, the expatriation clauses of the section are clearly 
separable from the words authorizing and directing this proceeding. 

There having been personal fraud by Mansour in the procurement 
of his certificate of naturalization, in that he falsely swore to the nec- 
essary residential facts, the prayer of the pétition is granted. 



UNITED STATES v. MANSOTJE. 

(District Court, S. D. New York. May 25, 1909.) 

Aliens (§711^*)— Naturalization— Suit foe Oancellation of Oeetificate— 
Pleadino. 

À suit for the eancellatlon of a certificate of naturalization under Act 
June 29, 1906, c. 3592, | 15, 84 Stat. 601 (U. S. Ck)nip. St. Supp. 1907, p. 
427), Is a spécial proceeding, and, whlle the proof must be of the klnd and 
force requlred to set aslde a Judgment, the pleadlngs and procédure may 
be molded In any way beat calculated to meet the endS of justice. 

[Ed. Note.^Por other cases, see Aliens, Dec. Dig. J 71^.*1 

On Demurrer to Pétition to Cancel Defendant's Certificate of Nat- 
uralization.. 

Hugh Govern, Asst. U. S. Atty. 
Douglass & Armitage, for demurrant. 

HOUGH, District Judge. It seems quite unnecessary to elaborate 
the views expressed in the previous Mansour Case, 170 Fed. 671, 
regarding proceedings of this nature. 

It was, and still is, my opinion that the proceeding is one in the 
nature of a bill in equity to set aside a judgment. But it does not 
follow that ail the formalities of equity procédure must be observed. 
Nor is it important to try to assign the pétition which the act of 
Congress (Act June 29, 1906, c. 3593, § 15, 34 Stat. 601 [U. S. Comp. 
St. Supp. 1907, p. 427]) provides for to the category either of ai 
complaint at common law or a bill in equity. In form it is neither, 
being exactly what the act calls for, a pétition; and the pétition in 
this case seems to me to set up the neçessary statutory facts. Be- 
cause the requisite proof must (perhaps) be of the kind and force 
which would be required to set aside a judgment, it does not follow 
that the issue under which such proof is to be adduced must be f ramed 
in the manner prescribed either by common law or equity procédure. 
The act leaves the court to model the procédure in any way that seems 

*For other oases see same tapie & S nvmbeb In Dec, & Am. Digs. 1907 to date, & Kep'r Indexes 



IH EB WESTERN INT. OO. 677 

to subserve the ends of justice. So far as I am concerned, it seems 
best to make it as simple as possible. 

The form followed in this case is approved, and the demurrer over- 
ruled. 



In re WESTERN INV. CO. 
pistrlct Court, E. D. Oklahoma. November, 1908.) 

1. Banketjptcy (I lOO*) — Adjudication— Validitt. 

Where a credltor dld net offer to plead to the original bankruptey péti- 
tion, but expressed himself as wilUng that the adjudication should stand, 
only deslring a change of référée, the adjudication was not Invalidated 
because It was made without the Issuance of a subpœna and the lapse 
of tlme Incident to awaiting the return day and flve days thereafter. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dlg. §§ 60, 142; 
Dec. Dlg. I 100.»] 

2. Bankbuptcy (i 100*) — Voltjntaky Appeaeance— Waivkb of Pkocess. 

Bankruptey Act July 1, 1898, c. 541, $ 18, 30 Stat. 551 (D. S. Comp. 
St. 1901, p. 3429), provlding for process, pleadlngs, etc.. In bankruptey, 
does not preclude a waiver of process and an adjudication on the sam« 
day the pétition Is flled on the bankrupt's voluntary appearanee and an- 
Bwer admltting bankruptey. 

[Ed. Note. — For other cases, see Bankruptey, Cent Dlg. { 141; Dec. 
Dlg. § 100.*] 

8. Bankruptct (§ 222*) — Refebence— Paetictjlab Refeeencbj— Conveniœnck 
OF Pabties. 

Bankruptey Act July 1, 1898, c. 541, { 22, 30 Stat 552 (D. S. Comp. 
St. 1901, p. 3431), provides that the judge may refer the proceedlng gen- 
erally to any référée within the territorial jurisdiction of the court. 
If the cpnvenience of the parties in interest will be served thereby, or for 
cause, or if the bankrupt does not do business, réside, or hâve hls domicile 
in the district. Held, that the judge Is thereby authorlzed in hls discrétion 
to refer the proceedings to any référée within the territorial Jurisdiction 
of the court to subserve the convenience of the parties, none of the réf- 
érées in the district belng personally disquallfied. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 222.*] 

W. A. Brigham, for petitioner Weer. 

Hutchings, Murphy & German, for other petitioners. 

Allen & Pinson, for bankrupt. 

CAMPBELL, District Judge. On May 6, 1908, the Farmers' & 
Merchants' Bank of Coweta, Okl., and other petitioning creditors filed 
in this court their pétition praying that the Western Investment Com- 
pany, a mercantile corporation of Coweta, Wagoner county, Okl, be 
adjudged a bankrupt. Among other things set forth in said pétition is 
the following: 

"And your petitioners further represent that sald the Western Investment 
Company is Insolvent, and that within four months next preceding the date 
of this pétition the sald the Western Investment Company committed an act 
of bankruptey, in that it dld heretofore, to wit, on the 6th day of May, A. D. 
1908, admit in wrltlng Its inabillty to pay Its debts and its wilUngness to 
be adjudged a bankrupt on that ground, the said admission havlng been 
Bigned by W. C. Edwards, président of said corporation, and is in words and 
figures as follows, to wit: 
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" 'The boârd of dtrseetoTs of the: 'iWesterp Investiiaent ! Company, havtog by 
resolution duly passed at a regular meetliig of sald board, resolved and de- 
clarçfl tbat it was jinable to pay its debts and was wllllng to be adjudged a 
baïikrupt oritliat grôUhd, aS président of sald company, whleh Is à corpora- 
tion organized aud doing business as a mercantile company, I hereby déclare 
that said company is unable to pay Its debts and is vvilling to be adjudged 
a bankrnpt on that ground. In witness whereof I hâve hereunto set my hand 
this sixth day of May, 1908., , 

" '[Slgned] ' W. C. Edwards, Président' 

— the foregoing notice- an4 déclaration haviegbeen on the 6th,day of May, 
1908, dellvered to each of the foregoing petltlonlng credltbrs, each of them 
having recelved a notice and> déclaration which was in wçrds ànd figures 
identiqal wlth that eopied aboyé." , ', 

On the same day the bankrupt filed its "Appearance and Waiver of 
ProceSs," which (omitting eaption) is as follows: 

"CoBjes; now the Westerîi Investment Company, a corjwration, by W. C. 
Edwards, Its président, ând énters thë Personal appearance of the said cor- 
poration in the above-entitled cause, and hereby waives the Issuance and 
service ôfsubpœ^na and ôf 4t>Copy of the pétition of the petltlonlng creditors 
upoil teld corporation. ' ' 

"And the said corporatltMi :represents unto the court that the avermenta 
coutîiliied ih said creditors'- = pétition are true, and it admits that it Is in-, 
solveht, and that It has committed an act of banljruptcy in the passage of a 
resolution admitting its Inability to pay its debts and conseritlng that it may 
be adjudged a bankrupt oni that ground; and it hereby wai^vés ail the légal 
requirements, and consents that an adjudication that It is a bankrupt may be 
enteredby tlje court in. t^e above-entitled cause immediately." 

Thereupon, upon pregentation to the, court, an orderof, adjudication 
was entcTed, directing! that the matter be referred to Ezra Brainerd. 
référée àt Muskogee, Muskogee :cotinty, 0kl. The référée in bank- 
ruptcy for the référée district in which Wagoner couhty is situated is 
W. 0. Hittenhouse, of| Wagoner, in said county. John A. Weer, claim- 
ing to be a judgment creditor of said bankrupt by virtue of a judg- 
ment for $20,14:2.57, renderéd on the ^d day of Mày, 1908, in the 
district court of said Wâgoner county, filed in this court on May 15, 
1908, his pétition prayihg an order ôf the court discharging said Ezra 
Brainerd, référée, and a référence of ' the cause of W. O. Rittenhouse, 
the référée in said Wagoner County. In the meantiihe^ the référée, 
Brainerd, has appointed a receiver in said cause, pending' élection of a 
trustée, and has set the first meeting of creditors for May 38, 1908, 
at Muskogee, and has iSsued notices accordingly. A response to said 
pétition is filed by ail the petitioning, creditors originally instituting the 
proceedings, representing that the çonvenience of the parties in inter- 
est will be best subserved by permitting the cause to continue in the 
hands of the référée at Muskogee, and praying that the prayer of the 
pétition be denied. 

During the hearing of. this matter, counsel for petitioner raised the 
point that the adjudication was iœprovidently made, and contending 
that subptena should'fitst hâve iâsued and that five days after the 
.Teturn day thereof shoùld' hâve been allowed to elapse tp permit such 
•creditors as might degire to appear ànd plead to the pétition before 
adjudication; citing In re Humbert Go. (D. C.) 4 Am. Bankr. Rep. 
76, 100 Fed. 439. While it may be, as indicated by thé case cited, 
that suçh WQuld be the bétter practice, still, in view qf the fact that 
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petitïoner does not ofïer to plead to the original pétition, but expresses 
himself as willing that the adjudication shall stand, but only desires 
a change of référées, that objection can bave no bearing on this case. 
The adjudication is not in any way invalidated by reason of having 
been made without the issuance of subpœna and the lapse of time in- 
cident to awaiting the return day and five days thereafter. 

"Nor can there be want of jurisdiction over the subject-Diatter because the 
adjudication was had on the same day that the pétition and answer were 
flled. There is nothing in section 18 of the bankruptcy act of July 1, 189S, 
c. 541, 30 Stat. 551 (U. S. Comp. St. 1901, p. 3429), which precludes a walver 
of process, a voluntary appearance of the banlirupt, and an answer admitting 
banliruptcy on the day the pétition Is flled. An adjudication on a voluntary 
apiiearance and an answer admitting the averments of the pétition would cer- 
tainly conclude the bankrupt who entered the appearance and flled the an- 
swer. It may be when an adjudication has been made without service of 
process, and before the expiration of 15 days, that the creditors might, upon 
seasonable application, procure an order vacating the adjudication so far as 
to allow thèm to plead and be heard in opposition to the pétition. But such 
right must be exercised with reasonable promptness after actual or con- 
structlye notice of the adjudication. In the présent case neither the bank- 
rupt nor any créditer is objecting to the adjudication. Their acquiescenee 
shows that they are content." In re Columbia Real Estate Co. (D. C.) 4 Am. 
Baukr. Rep. 419, 101 Fed. 965. 

The bankruptcy act (section 32) provides as follows: 

"After a person has been adjudged a bankrupt the judge may cause the 
trustée to proceed with the administration of the estate or refer It (1) gen- 
erally to the référée or specially with only limited authority to act in the 
promises or to eonsider and report upon specified issues ; or (2) to any réf- 
érée within the territorial jurisdiction of the court. If the convenlence of the 
parties in interest will be served thereby, or for cause, or if the bankrupt 
does not do business, réside, or hâve his domicile in the district." 

It will be noted that the court may refer the cause "to any référée 
within the territorial jurisdiction of the court, if the convenience of 
the parties in interest will be served thereby, or for cause," etc. It is 
a matter within the discrétion of the court, guided by what appears 
to be the convenience of the parties in interest. As said in Collier on 
Bankruptcy, p. 359 : 

"The judge is not bound to refer the case to the référée whose district 
includes the bankrnpt's domicile. Tlius, cases often arise where a majority 
of creditors réside in one référée district and thé bankrupt in another. It 
would then be clearly 'for the convenience of parties in interest' to refer the 
case to the référée where the creditors réside. So, also, when a référée is 
disqualified, as by being the attorney for the bankrupt or by relationship, 
the référence will be ordered elsewhere 'for cause.' Llkewise, if, in the words 
of the statute, *the bankrupt does not do business, réside or hâve his domi- 
cile in the district.' The only real limitations as to the personnel of the 
référée, then, seems to be that he must be (a) a duly appointed référée in 
bankruptcy, and (b) of the same jurisdiction as the court." 

Both the référée at Wagoner and the référée at Muskogee I know to 
be gentlemen of integrity and ability, and, whether this cause shall 
remain at Muskogee or shall be transferred to Wagoner, it will, in 
either event, so far as the référée is concerned, be conscientiously and 
capably conducted, and the question is therefore purely a question of 
convenience of interested parties. On the part of petitioner, the onlj 
interested party appearing is the petitioner himself, who, as heretofore 
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stated, ; appears as a judgment créditer in the sum of $20,143.57. As 
opposed to the petitioner and praying that the cause remain with the 
référée at Muskogee, the bankrupt appears, by its attornëy, and also 
appear the petitioning creditors in the original pétition in bankruptcy, 
representing amounts largely in excess of the amount irepresented by 
the petitioner herein, one of whom is the First National Bank of 
Wagoner. It appears that, as the trains now run, Muskogee and 
Coweta are more accessible to each other than Wagoner and Coweta, 
with the conséquent items of time consumed and necessary railroad 
f are and hotel bills în favor of Muskogee. It is also reasonably to be 
expected from the character and magnitude of this case that appeals 
will be taken from time to time from the référée to the judge, which 
will no doubt be facilitated if the cause is pending in Muskogee father 
than at a distance. After a careful considération of this matter, I am 
convinced. that, considering ail the parties in interest, their convenience 
will be best served by permitting this cause to remain with the référée 
at Muskogee, and, so finding, it is my duty under the law to deny the 
prayer of the pétition herein. 

It is therefore ordered that the prayer of petitioner be denied, and 
that Ezra Brainerd, référée at Muskogee, proceed with the cause. 



UNITED STATES V. SIMON. 

(Circuit Court, D. Massachusetts. May 25, 1909.) 

No 3. 

1. Aliens (§ 67»)— Natubalization— Cancellation of Natubamzation' Ceb- 

wficate— jheisdiction of coubts. 

Naturalization Act June 29, 1906, c. 3592, § 15, 34 Stat. 601 (U. S. Comp. 
St. Supp, 1907, p. 427), whlch makes it the duty of district attorneys on af- 
fidavit showing good cause the^efor to Institute proceedings to cancel 
the certiflcate of naturalization of any naturalized citizen on the ground 
of fraud or oii the groUnd that sueh certiflcate was iilégally procured 
"in any coUrt having Jurisdietlon to naturallze aliens In the judlcial dis-' 
trlct In whlch the naturalized citizen may réside at the time of bringlng 
the suit," conf ers jurisdietlon on such court to cancel a certiflcate, wheth- 
er granted by that or any other court, state or fédéral. 

[ISA. Note. — For other cases, see Aliens, Dec. Dig. § 67.*] 

2. Aliens (§ 71i^*) — Natubalization — Gancellation or CEBxiriCATB— Con- 

BTITUTIONALITY OP STATUTE. 

Naturalization Act June 29, 1906, c. 3592, $ 15, 84 Stat 601 (U. S. Comp. 
St. Supp. 1907, p. 427), whlch authorlzes a court to cancel a naturaliza- 
tion certiflcate altbough grantèd by another court, Is constltutlonal. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. | 71^^.*] 
8. Aliens (§ 71*)— Naturalization— Ceetiticatb Illegallt Obtained. 

The continuous résidence of an allen In the United States for five years, 
necessary for his naturalization, Is broken by a physical absence from 
the United States for seven months, during whieh time he obtains natu- 
ralization into another allegiance; and a certiflcate of naturalization Into 
' the United States granted under such circumstances is subject to cancel- 
latlon either on the ground of fraud, if he misrepresented the facts, or 
on the ground that it was lllegally procured. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 71.*] 

•For other casos ses sams toplo & i nttmbbb In Dec. & Am. Dlgs. 19Q7 tO date^ & ReB'tJLuîpxe» 
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The Assistant United States Attorney, ïor naturalization. 
William H. Lewis, for the United States. 
Guy A. Ham, for défendant. 

LOWELL, Circuit Judge. The United States filed a pétition to va- 
cate the respondent's naturalization, upon the ground that it was 
illegally procured, in that Simon "had not resided continuously in the 
United States for a period of fîve years immediately preceding the 
date of his pétition for citizenship." 

Prom the agreed statement of facts, it appeared that Simon, being 
a Russian, came to Canada in August, 1890, and there remained until 
January 26, 1896, when he "migrated" to New York. On June, 1896, 
"he returned to Canada for the purpose of closing up some business 
interests that he had left there when he came to the United States. 
At the time he left the United States, he intended to return, and went 
to Canada merely for the purpose indicated above." 

On June 18, 1896, while in Montréal, Simon filed a pétition for 
British naturahzation. In his "oath of résidence" appended thereto, 
he swore that "in the period of seven years preceding this date (of 
the pétition) I hâve resided seven years in the Dominion of Canada 
with intent to settle therein without having been during such seven 
years a stated résident in any foreign country." This was a false 
statement, but apparently it imposed upon the Canadian court. On 
the same day, he took the oath of allegiance to Queen Victoria, though 
the certificate of naturalization bears date September 21, 1906. 

"On January 20, 1897, he returned to New York, since which time 
he has lived in the United States." On March 10, 1899, he made his 
preliminary déclaration at Salem, Mass., in the First district court of 
Essex county. His pétition alleged that he was an alien, born in 
Russia; that in January, 1896, "it was then and still is bona fide his 
intention to become a citizen of the United States, and to renounce 
forever ail allegiance and fidelity to any foreign prince, potentate, 
State or sovereignty whatsoever, and particularly to Nicholas II, Czar 
of Russia, into whose allegiance he was born, and to Victoria, Queen 
of the United Kingdom of Great Britain and Ireland, into whose al- 
legiance he was naturalized, whose subject he has heretofore been." 
As he owed no British allegiance in January, 1896, the statement was 
untrue, though Simon may hâve erred from a confusion of his waver- 
ing intentions and multiplied allegiances. The preliminary déclara- 
tion was duly recorded, and on April 20, 1901, Simon was naturalized 
in the same court. His former citizenship was not stated in the cer- 
tificate of naturalization, nor the form of his renunciation of al- 
legiance. 

Section 15, Naturahzation Act June 29, 190G, c. 3592, 34 Stat. 601 
(U. S. Comp. St. Supp. 1907, p. 427), provides: 

"That it shall be the duty of the United States district attorney for the 
respective districts, upon affidavit showing good cause therefor, to institute 
proeeedings In any court having juvisdlction to naturalize aliens In the ju- 
dicial district in whlch the naturalized citizen may réside at the time of bring- 
îng the suit, for the purpose of setting aside and cancelling the certificate 
of citizenship on the ground of fraud or on the ground that such certificate 
of citizenship was illegally procured." 
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The respondent contends thàt this court is without jurisdictiori to 
vacate an order or decree of naturalization granted by another court 
which had jurisdiction of the subject-matter. But the language of 
the statute explicitly contradicts this contention. The act gives ju- 
risdiction to cancel the naturaHzation certificate, not to the court 
which granted it, but to any court of naturaHzation in the district 
of the résidence of the naturalized person. Whether any jurisdiction 
theretofore existing in the former court is thus taken away need not 
be discussed hère. 

The respondent furtheri contends that the act of 1906, as thus con- 
strued, is unconstitutional. To put the matter most favorably for 
the respondent, unconstitutionaKty is not so clear as to warrant a 
court of fîrst instance in so holding. United States v. Gleason, 90 
Fed. 778, 33 C. C. A. 273, and Pintsch Co. v. Bergin (C. C.) 84 Fed. 
140, were decîded before the passage of the act of 1906. 

The pétition does not allège Simon's fraud, but at the hearing it 
was assuméd on both sides that this ground of illegality was open to 
the United States. So far as the United States relies upon fraud, 
it is bound to prove the fraud. This might hâve been inferred suffi- 
ciently from the admitted facts, were it not that the prèliminary déc- 
laration made in the state court in 1899 expressly stated that Simon 
was naturalized into British allegiance. Presumably this déclaration 
was before the state court atid was considered by it when Simon was 
naturalized. Upon the évidence presented to this court. it cannot know 
certainly updn what theory the state court proceeded in naturalizing 
Simon. While admitting the fact of his British naturalization, he 
may yet hâve misrepresented its date or surrounding circumstances 
.so as to justify the action of the state court upon the facts shown 
to it. As the burden of proof rests upon the government, however, 
this inference is not cogent enough to warrant this court in finding 
that Simon willfully imposed upon the state court or obtained his 
naturalization by fraud. If, however, the state court was not im- 
posed on, but acted with full knowledge of the facts, it must hâve 
found as a fact that Simon's résidence in the United States for five 
years preceding his naturalization of April 30, 1901, was substantially 
unbroken. Therefore it must hâve ruîed as matter of law that the 
British naturalization, which was obtained upon his application with- 
in thèse five years, did not interrupt the running of the statutory period 
of his résidence in the United States. If the state court proceeded 
upon this ground, I must hold that it erred in matter of law, and so 
that Simon's naturalization was "illegally procured." Inasmuch as 
Simon's naturalization, as stated, was procured either (1) by his false 
and fraudulent narration of the facts connected with his British nat- 
uralization, or (3) by the error of the state court in ruling that the 
évidence warranted a finding that Simon had resided without inter- 
ruption in the United States during five years prior to his naturaliza- 
tion, that naturalization was procured fraudulently or otherwise il- 
legally, 

This court need not now décide that an applicant for naturaliza- 
tion must bave had and retained the intention of becoming an Amer- 
ican citizen during every moment of the five-year period. It does 
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hold as matter of làw thât the corïtinuous résidence of five years iii 
the United States necessary for naturalization is interrupted by a 
physical absence of seven months from -the United States, during 
which time the aUen obtains admission into another allegiance. In 
his Canadian oath of résidence Simon substantially denied that, on 
June 18, 1906, his résidence was in the United States. So far as 
résidence involves an élément of intention, he cannot now be allowed 
to contradict his own oath. Van Dyne on Naturalization, 95-105. It 
may be observed that the agreed facts.here state no intention of taking 
up a continuons résidence in the United States at the time of Simon's 
first arrivai in New York, while his oath of résidence taken in Canada 
expressly, dénies this intention. It is true that when he returned to 
Canada "he intended to return" to the United States, but this intend- 
ed return niay hâve been merely a return for a short period. 

It shôuld be added that the United States contertded at the argu- 
ment that this court haS jurisdiction to cancel a Certificate not only 
because it was procured by fraud or by error of law, but also be- 
cause the court of naturalization erred in its findings of fact. This 
contention need not be disposed of at this time. As Simon's nat- 
uralization in the state court was procured either fraudulently or 
otherwise iUegally, cancellation of the certificate is ordered. 



In re SCHACHTER et al. 
(District Court, S. D. New York. May 14,^1909.) 

1. Bankkuptcy (§ 409*)— Grounds for Eeftjsai, of Discharge— Failube to 

Keep Books. 

Under Baukr. Act July 1, 1898, c. 541, § 14b, 30 Stat. .5.50 (U. S. Comp. 
St. 1901, p. 3427), as amended Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. 
Comp. St. Supp. 1907, p. 1026), any lailure by a bankrupt to keep books 
"with intent to eonceal his financial condition" defeats his rlght to a dis- 
charge, whatever its actual effeet on creditors may hâve been. 

[Ed. Note.^ — For other cases, see Bankruptcy, Cent. Dig. § 752 ; Dec. Dig. 
§ 409.*] 

2. BANKBTjPTcy (I 409*)— Gbounds for Kefusal of Discharge— Failube to 

Keep Books. 

The failure of a mercantile firm to make any entry In its books of a 
comparatively important purchase of goods a short time before its bank- 
ruptcy, of a kind différent from those in whîch it generally dealt, heUl 
to hâve presumptively, been with intent to eonceal its financial condition, 
and to deprive the partners of the right to a discharge. 

(Ed. Note. — For other cases, see Banlcruptcy, Cent. Dig. § 752; Dec. 
Dig. § 409.*] 

3. Bankruptcy (§ 408*)— Geounds for Refusai, of Dischargi;— PARiNERsun» 

— 'OÔNCEÀLMENT OF AsSETS BY ONE PABTNEB. 

ïbe eoncealment of flrm assets by one mémber of a partnershlp aloue 
will not deprive another partner of his right to a discharge. 

[Ed. Note. — For other cases, see Banlcruptcy, Cent. Dig. § 735 ; Dec. Dig. 
:§ 408.*] . 

4. Bankruptoy (§ 414*) — Right to Discharge — Failube to Keep Books — 

BuRDEN of'Proof. 

To entitle a member of a partnership to a discharge notwithstanding 
th« ,f acl that the firm failed to keep proper books with the intent on the 

îFor; other oases see sametopSc & i numbeb In Dec, & Anj. Digs. 1907 to date, & Eep'r Indexe» 
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part of some membér to conceal Its flnanclal condition, the burden resta 
on hlm to prove that lie was Innocent of participation thereln. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 720 ; Dec. Dig. 
§ 414.*] _ . ' 

In Bankruptcy. On applications îof discharge. 

Mr. Levis, for credit;ors. 

Mr. Goldsmith, for bankrupts. 

HOUGH, District J.udge. It is found by the master that about four 
months before bankruptcy the firm of M. Schachter & Son, composed 
of the,.above-named bankrupts, loaned to a brother (one Samuel 
Schachter) $850; that he with this money purchased in bulk a stock 
of goods from, Hatvpt Bros, (who promptly became ba.nkrupt them- 
selves); and that therea,fter Samuel Schachter, sold the said goods 
to thipbankrupt firm for $950, whereupon the firm canceled its loan 
to Samuel and paid him $100 additiqnal. No entry of any kind re- 
garding this transaction was made in the books of the firm, and the 
goods thus bought were not of the kind in which the partnership habit- 
u^lly déalt. This transaction has been the subject of investigation in 
this court before now. Re Haupt Bros. (D. C.) 18 Am. Bankr. Rep. 
585, 153 Fed. 339. 

That the transaction in question bas been declared a fraud upon the 
creditors of Haupt Bros, is of course not important, but if it be as- 
sumed (for the purposes of argument) that the Schachters regarded 
the opération as a lègitimate business enterprise, it was by no means 
inconsiderable in view of the volume of their transactions, and the 
question therefore arises whether this omission from their books of 
accourit was done "with intçnt to conceal their financial condition." 
The master's report states that there was no "intent to conceal financial 
condition," because a knowledge of this purchase would hâve been 
of no benefit to the creditors. The same might be said of almost any 
omission tè' make èntries in a merchant's books of account. The 
statute does not proscribe only such entries or omissions as are detri- 
mental'tb creditors, but àny failure to keep books "with intent to con- 
ceal financial condition." Re Hanna (C. C, A.; Feb. 16, 1909) 168 
Fed. 338. No reasonable excuse for this failure to enter an important 
transaction is assigned by either of the bankrupts, and the court is 
left to infér intent from what the bankrupts actually dîd and the mo- 
tives reasonably to be assigned for their acts. What they actually 
did was to keep a set of books which failed to show the receipt of 
goods presumably worth,,more than $950, and the expçnditure of this 
not inconsiderable sum of money. What motive couldexist for this 
course of action? None bas been or can be assigned except a désire 
to conceal as much as possible the fact that they weré deàling in goods 
unsuitable to their ostensible business, and procured in pursuance of 
an agreement branded as fraudulent by the courts, whatevér might 
hâve been their view of the morality Of the transaction, /Thèse may 
hâve been very good reasons from some points of view, but such rea- 
sons or motives could not exist without a resulting intent and désire 

'For otber cases sea same toplc & § nvmbes is Dec. & Axa. Digs. 1907 to date, & Rep'r Indexes 
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to conceal the financial condition that necessarily f ollowed this invest- 
ment. It seems to me, therefore, that the act committed by the bank- 
rupts is entirely within the Hanna décision, supra, and that the dis- 
charge must be refused under the spécification alleging failure to 
keep books. 

The master advises the refusai of a discharge to Abraham Schach- 
ter on the ground of active concealment of assets, i. e., appropriation 
thereof by himself. I see no reason for disturbing the master's find- 
ing that Abraham alone vvas concerned in the concealment of assets. 
I believe it to be settled in this district that, where one of steveral 
partners has alone committed such fraud as requires the refusai of a 
discharge in bankruptcy, his act will injure only himself (so far as 
the right to discharge is concerned), even though his partners as well 
as himself will remain civilly liable for the pecuniary conséquences of 
the fraud wrought by one. Re Dresser (D. C.) 13 Am. Bankr. Rep. 
at 637, 144 Fed. 318. I therefore concur in the master's finding that 
Meyer Schachter should not be refused discharge by reason of the 
acts of Abraham in concealing goods. 

It remains, however, to consider whether Meyer can escape the 
conséquences of a failure to properly keep the firm books, even though 
(as found by the master) he knew nothing about the books, was en- 
gaged in the manufacturing portion of the business alone, and left 
the countinghouse wholly to Abraham. It may be that a firm business 
can be so separated into departments that some partners are whoUy 
ignorant not only of what is donc, but what ought to be donc, in 
departments not their own. And it may follow from this that one 
partner may be so ignorant of bookkeeping as to escape the efïects in 
bankruptcy of a failure to keep or properly keep the books of his 
own business. But the courts must start with the gênerai proposition 
that the act of one partner in respect of partnership transactions is, 
if not the act of ail, at least an act for which ail are responsible. Any 
partner claiming exemption from this rule must at least accept the 
burden of proof and affirmatively show his innocence or ignorance of 
the wrongdoing of his fellow. It is seldom that this court varies 
a finding of fact made by a référée or spécial master ; but in this case 
I am unable to discover any évidence upon which the master's finding 
of innocence and ignorance on the part of Meyer Schachter can be 
sustained. 

At the hearing on the spécifications Meyer did not testify at ail, 
and the évidence on which the finding is based appears to be that of 
Abraham Schachter, who, being himself convicted of wrongful omis- 
sions from the books of account which he supervised in conjunction 
with the above-named brother, Samuel, and also of personal conceal- 
ment of assets, deposed, in substance, as follows: 

* "I hafl charge of the business conducted by M. Schachter & Son. My father 
(Meyer) was in the f actory when he was downtown ; he wasn't well. I kept 
the books of account ; my father didn't hâve anything to do with the keeping 
of the books. The entries In the books are inost of them in my handwriting, 
and, when not in mine, in the handwriting of my brother, Sam." 

A référence to the testimony of Meyer Schachter taken befbre the 
commissioner under section 21a, Bankr. Act July 1, 1898, c. 541, 30 
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Stat,,:552 (U. S. Comp. St. 1901, p. 3430), shows him to be a man 
W'hpfhad suGcessfully çonducted business before thç establishment of 
this b^nkrupt firm, who ,maintaîned bank accpunts and invested his 
savings, I Without expressing any opinion as tohow far any member 
of a firm which fails to keep books of account or properly keep books 
pf acçpnnt with the intept on the part of any of the partners to conceal 
the, ifirm's. financial condition can escape the conséquences of this act, 
I am pf opinion that the testimony in this case:affords,no basis for a 
finding that Meyer Schachter knew nothing of the boolckeeping sins, 
whether of commission pr omission, of the firni of .which he was the 
head.^ •-.: 

Wheti it was once.ghownthat the books were wrpng and that a 
vvrongful intent existed on the part ofone partner, theburden of 
proof was on the other partner to show, his innocence. ïhis burden 
Meyer Schachter has not even endeavpred to bear, and his discharge 
must be ref used on the ground of failure to keep proper bocks, and 
the ;discha,rge of Abraham Schachter be likewise refused on that 
ground, as well as upori the ground reported by the master of active 
concealment of assets. 



, UNITEID STATES r. DWTEE, 

(Circuit Court, D. Massachusetts. May 3,8, 1909.) 

AiraWS (S 71%*)— NATURAUZA-rrON— OàNCELLATION of CEBTIFICATE— II.I.E04I. 

Pbooubemetnt. : 

A certlflcate of natui^llzatlon wlll not be canceled, as.havlng been 11- 
legally procured, on the ground that the hoMer had not durlng the 5 
years Jmmedlately precédlng his application behaved as a man of good 
moral character, on a showlng that prlor'to snch 5-year;perlod he had sev- 
eral timest and once thereafter, been arre^ted and convleted for dnink- 
enqess, wbere It isclearly shown tbat;he reformed, and had remained 
eober for inore than, 4^ years prier to hla application. 

[Éd. tîote. — For other casés, see Allens, Dec. Dlg. ( 71îià.*l 

William H. Lewis, Asst, U. S. Atty. 
John W. McAriarney, for Dwyer. 

LOWELL, Circuit Tudge. The United States seelcs to canCel a 
certificaté of naturalizàtion issùed td Dwyer, upon the ground that: 

"Sald. certlflcate of cltlzenshjp was lUegally procured, In that sald Dwyer 
had not for Avè years immedîately preeedlng the date of his application for 
citizenshlp behaved as a man of good moral character, attached to the prlnd- 
ples of the Constitution of thç United States, and well dlsposed to the good 
order and happinèss of thé Bame." . 

Dwyer came to this country under the âge of 18. For many years 
after his arrivai, he was a drunkard. Some 15 convictions were prov- 
ed against him in the course of about 10 years. For thèse ofÇenses he 
was sometimes imprisoned and sometimes fined. The last sentence 
Mvas on Miâireh 6, 1903. He was naturalized in this court March 2, 
1908. Befoî^^ ;his naturali^zatiori, accprding to the excellent pràçtiçe 

*For otber paiw ■«« «ame topio & { ncmbbr In Dec. t Am. Dlgs. 1907 to data, A Rep'r Indexes 
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now adopted, he submitted to examination by the assistant United 
States district attorney in charge of naturalization. By him Dwyer 
was asked as follows : 

"Q. How many tlmes were you arrested In the old country, if at ail? A. 
None. Q. How mauy times in this country, if ever? A. Once. Q. Character 
of offense? A. Was arrested for drunkenness about flve years ago, and was 
flned $5. This was at Taunton." 

There was abundant and undisputed testimony that soon after the 
date of Dwyer's last sentence for drunkenness, from June, 1903, at 
the latest, he reformed altogether, and had been uniformly sober for 
nearly five years before his naturaUzation. Testimony to this effect 
is ordinarily to be received with suspicion ; but in Dwyer's case it was 
convincing. In other respects nothing was proved against his char- 
acter, and évidence concerning his gênerai respectability was consid- 
érable and uncontradicted. Section 4, cl. 4, of the naturalization act 
requires that : 

"It shall he made to appear to the satisfaction of the court * ♦ * that 
duriug that tlme [i. e., five years] he [the applicant] has behaved as a man 
of good character." 

Even if this court is authorized by the act to review findings of fact 
made by itself or by another court, yet the government has net hère 
shown sufficiently that the finding of fact concerning Dwyer's be- 
havior and character was erroneous. As apphed to ail but the first 
three months of the period, the finding was undoubtedly correct. For 
more than four years and a half Dwyer had been a reformed man. 
During the first three months of the five-year period he may hâve 
been carrying on, albeit unsuccessfully, the struggle for reform in 
which he afterwards prevailed. The time of failure included within 
the five-year period was so short that I am not disposed to cancel a 
naturalization which could immediately be obtained anew. "A person 
may be under indictment, may plead guilty, may serve a sentence, and 
during this time so live that he could be considered to be of good moral 
character, if the sentence were for a crime of which repentance and 
rectitude of life could show a reformation of character." In re Di 
Clerico (D. C.) 158 Fed. 905, 907. Dwyer's statement made to the 
district attorney was not altogether ingenuous, and the trouble into 
which it has brought him has not been altogether undeserved. But the 
statement does not show fraud so clearly as to warrant a cancellation 
of the certificate, even if a cancellation on the ground of fraud is open 
to the United States under the pleadings. 

Pétition for cancellation denied. 
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In re BATTEN. 
Pistrlct Court, B. D. Virginia. April 22, 1909.)' 

BANKBtJI'TCT (§ 399*) — HOMESTEAD EXEMPTION. 

Ttie fact that a bankrupt had waived his rlght of homestead In favor of 
certain credltors, as authorized by tlie laws of the state, does not author- 
Ize the court of bankruptcy to refuse to allow and set aslde the homestead. 

Quœre: Oan the bankrupt's rlgnt to homestead be assailed In a bank- 
ruptcy «jotirt, for fratid, by exception to the trustee's report? 

[Ed. Note, — For other cases, see Banlîruptcy, Dec. Dig. § 399.*] 

In Bankruptcy. On review of order of référée disallowing home- 
stead exemption. 

J. H. Corbitt, for bankrupt. 

L,ee Britt and Robert W, Withers, for creditors. 

WADDIÏvl^, District Judge. This proceeding is now before tlie 
court upon an appeal taîcen by the bankrupt from the action of the 
référée in deçlining to approve the trustee's action sètting aside the 
bankrupt's homestead and declaring invalid the homestead deed claim- 
ing the same. The conclusion reachçd by the court is that the action 
of the référée should be reversed, and the bankrupt allowed his home- 
stead, assuming the daim is to property out of which the homestead 
can be set aside. 

The Constitution of Virginia guararltees . to the bankrupt his right 
of homestead, and under the law he can waive the benefit of the 
same as to such of his debts as he desires. The eflfect of the position 
taken by the creditors in this case, and the action of the référée, would 
be to deprive the homestead claimant of his riglit of waiver of exemp- 
tion. Assuming that the making of the homestead deed, the waiver 
of the homestead exemption, and the confession of judgment on such 
waiver debt by the bankrupt can be assailed in a bankruptcy court, 
for fraud in connection with the transaction, by exception to the trus- 
tee's report setting apart the exemption, it does not appear that the 
facts in this case warrant the setting aside of such homestead deed, 
or the ignoring of the homestead waiver note. While it is true the 
making of the particular note in this case, the claiming of the home- 
stead deed, and the subséquent going into bankruptcy were ail within 
a short time, still it does not follow that there was fraud in what was 
done; and especially is this true, as the testimony shows that the 
homestead waiver note, given before the bankruptcy, was very largely 
to take the place of other notes that had long bèen held by the home- 
stead waiver creditor against the bankrupt, which themselves con- 
tained the waiver. 

To deny the homestead in this case would be practically to refuse 
to set aside the same in any case where there existed homestead waiver 
debts in amounts suiïîcient to consume the homestead estate, and would 
involve necessarily the administration of the homestead estate by the 
bankruptcy court, which, under the décisions of the Suprême Court 
of the United States, belongs to the state and not to the fédéral courts. 

*For othoT cases ««• latue toplc & i nvmbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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BRAY et al. v. UNITED STATES FIDE.LITY & GUARANTY CO. et al. 

(Circuit Court of Appeals, Fourtli Circuit. June 3, 1909.) 

No. 812. 

BANKBUPTCY (§ 294*)— JURISDICTION OF CODETS— ExCLrSIVE JUEISDICTION OP 

District Court to Administer Estate. 

A Circuit Court of tlie United States is without jurisdlction of a suit 
ttie object of whioh Is to détermine liens upon, and priorities in the dis- 
tribution of, a bankrupt's estate in process of administration by a Dis- 
trict Court, tlie .lurisdiction of the latter court in such matter being orig- 
inal and exclusive, and it is immaterial that the property, which is in the 
cnstody of the bankruptey court, is within the territorial jurisdiction of 
the Circuit Court, or that the suit was instituted by leave of the bank- 
ruptey court. 

.. [Ed. Note. — For other cases, see Bankruptey, Cent. Dig. | 412 ; Dec. 
Dig. § 294.* 

Jurisdiction of fédéral courts in suits relating to bankruptey, see note 
td Bailey v. Mosher, 11 C. C. A. 313.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Parkersburg. 

The Evansville Contract Company, a corporation under the laws of the 
state of Indiana, entered Into four several contracts with the United States 
for improvements to be made by the contract Company in the Ohio, Big Sandy, 
and Congaree rivers. One of thèse contracts was for the construction of a 
dam in Big Sandy river, Ky., another for the construction of a dam in the 
Congaree river, S. C, another for the construction of dam No. 3 in the Ohio 
river at Coraopolis, Ohio, ànA still another for the construction of dam No. 
18 in thé Ohio river near Parkersburg, W. Va. It was a requirement of each 
of the contracts with the government that the contract Company sliould give 
a bond for the performance of the contract, and in compliance with this re- 
(luirement the said company, with the United States Fidelity & Guaranty 
Company as surety, gave four bonds, one dated November 13, 1900, in the pen- 
alty of $30,000, for the construction of the dam in the Big Sandy river ; anotli- 
er dated October 2, 1902, in the penalty of $30,000, for the construction of the 
dam in the Congaree river ; another dated September 19, 1903, in the penalty 
of $50,000, for the construction of dam No. 3 in the Ohio river ; and still an- 
other dated November 21, 1904, in the penalty of $90,000, for the construction 
of dam No. 18 in the Ohio river. The United States Fidelity & Guaranty Com- 
pany is a Maryland corporation with its principal office in the city of Balti- 
more, where it is engaged in a fidelity, Insurance, and surety business. In 
order to procure the United States Fidelity & Guaranty Company to become 
surety on the several bonds above mentioned, the contract company execut- 
ed an agreement of indemnity in which it bound itself to indemnify the 
Fidelity & Guaranty Company against ail loss, costs, damages, charges, and 
expenses whatever resulting from any of its acts, default, or négligence that 
the United States Fidelity & Guaranty Company inight sustain or incur by 
reason of having executed said bonds or any continuation thereof. It was 
further a part of the indemnity agreement that, in the event the contract com- 
pany was unable to complète or carry on the contracts, the said company 
would assign to the fidelity and guaranty company, and did assign, such plant 
as the contract company mlght own or bave upon the work, and, in addition 
thereto, such vouchers or other évidence of paj'ment of ail costs and expenses 
whatever incurred by the fidelity and guaranty company in adjusting loss or 
in completing the contract. It was also a part of the agreement of indemnity 
that, in case of breach or default on the part of the contract company in any 
provisions of the contract, the fidelity and guaranty company should be sub- 
rogated to ail the rights and properties as principal In the contract, and that 

*For other cases see same topic & § number iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
170 F.— 44 
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deferred payments and any and ail moneys and property due and payable to 
the contract Company at the time of the breach or default, and that which 
thereafter became due and payable on account of the contract, should be cred- 
ited upon iany clalm that mlght be made upon the fidelity and guaranty Com- 
pany by reason of belng surety upon the bond. The conditions of each of 
the four bonds on which the tidelity and guaranty company was surety were 
the same, and as fojlows: 

"New, therefore, if the above bounden, the Evansville Contract Co., shall 
aiid will, in ail respects, duly and fuUy obsen'e and perform ail and singuiar 
thé cpvenants, copdltîons and agreemenls in and by the' sald Evansville Con- 
tract Company, tp be observed and performed accordiug to thé true intent and 
meanlng of the sald contract, and as well during any period of extension of 
said contract that may be grantec} on the part of the United States as during 
the, original term of the same and; shaH promptly make full payments to ail 
persons, supplylng it labor çr matérialg In ttie prosecution of the work pro- 
vided for In said contract, tben thé above obligation shall be void and of no 
efCect; otherwise to remain in full force and virtue." 

The provision in the condition 'of the bonds in regard to the paymeiit for 
labor and material Is by virtue of Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. 
S. Oomp. St. 1901, p. 2523), which réads' as follows: 

"That hereafter any person or persons entering into a formai contract with 
the United States for the construction of any public building, or the prosecu- 
tion and completion of any public work or for repairs upon any public build- 
ing or public work, shall be requlred before commencing such work to exécute 
the usual pénal bond, with good and sufflcient sureties, with the additional 
obligations that such contractor or contractors shall promptly make payments 
to ail persons supplylng him or them labor and materials In the prosecution of 
the worfc provided for In such contract ; and any person or persons making ap- 
plication therefor, and furnishing affldavit to the department under the direc- 
tion of which said work is being, or has beeij, prosécuted, that labor or ma- 
terials for thè prosecution of such work has been supplied by him or them, 
and paymerit for which has not been made, shall be (urnished with a certified 
copy pf sald contract and bond, upon which said person or persons supplylng 
such labor and materials shall hâve a right of action, and shall be authorized 
to bring suit In the name, of the United States for bis or their use and beneflt 
against sald contractor and sureties and to prosecuté the same to final Judg- 
ment lind exécution: Provided, that such action and its prosecution shall In- 
volve the United States in rlo expense." 

It m^y be stated also that It was a stipulation In each of the contracts with 
the goyernment that the, lutter should retaln a certain percentage of the cou- 
tract price until the work was completed, and in case of default by the con- 
tractor the goyemment had the rlght to take possession of the work and plaut 
and prosecuté the work to completion. Af ter the contract company had en- 
tered Intq thèse several contracts with the United States and had given the 
bonds hereinbefore set forth, and after the work had been proceeded with 
to some extent, the contract company became largely involved in debt and 
unable.to meet its obligations, and as a conséquence, upon the pétition of 
credltors the said contract company, was, by the District Court of the United 
States for the Northern District of West Virginia, adjudged a bankrupt on 
the 27th day of February, 1004. At a meeting of the creditors M. J. Bray, C. 
D. Dotson, and Alfred Heine were chosen as trustées of the baukrui)t. The 
creditors of , the bankrupt then set about to make an arrangement by which 
the trustées of the bankrupt estate might complète the work under the con- 
tracts uiade by the contract company with the United States, but the fldellty 
and guaranty company objeCted to such arrangement, unless iudemnity was 
provided by which It would be relieved from liabiUty on the several bonds 
upon which It was surety. After some negotiatlons the followiug agreement 
was entered into between the United States Fidelity & Guaranty Company 
and the several banks nsimed thereln, to wit: 

"Mémorandum of agreement, made thig eleventh day of Aprll, 1904, between 
the United States Fidelity and Guaranty Company, a corporation under the 
laws of Maryland, of the flrst part, and the City National Bank of Evans- 
ville, Indiana, and the First National Bank of Evansville, Indiana, the Olti- 
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zens' National Bank of BvansviUe, Indlana, the Second National Bank of 
Parkersburg, West Virginia, and the Farmers' and Mechanlcs' National Bank 
of Parkersburg, West Virginia, the Farmers' Bank of Rockport, Indlana, the 
First National Bank of Rockport, Indlana, ail belng corporations, of the sec- 
ond part. 

"Wltnesseth, that upon the éxecution and deilvery unto the party of lie 
first part by the parties of the second part of a bond of the parties of the 
second tart to Indemnify and save harmless the said United States Fldelity 
»ud Guaranty Company, from ail loss, charge, damage and llability beretofore 
accrued or hereafter accruing against It by reason of Its suretyshlp or Ha- 
bllity on four several bonds executed by the Evansville Contract Company to 
the government of the United States or to its proper offlcers on which the 
party of the first part herein is surety, whlch bond of Indemnity shall be In 
the aggregate sum of seventy^five thousand ($75,000) dollars, and each of the 
parties of the second part herein Is to be bound thereby to pay such propor- 
tion of sald sum of seventy-flve thousand ($75,000) dollars as the amount of 
its clalm or indebtedness against the Evansville Contract Company bears to 
the total aggregate of such daims or Indebtedness held by them respectively — 
then, Upon the deilvery of such bond duly executed the party of the flrst part 
herein covenaûts and agrées as follows: 

"First. That the party of the flrst part will consent to the performance by 
the trustées appointed In bankruptcy in the District Court of the United States 
for the Northern District of West Virginia, for the estate and In the matter of 
the said Evansville Contract Company, bankrupt — of ;, the contra cts between 
the said Contract Company and the government of the United States or Its 
officers in the said bond to be mentloned and set forth. 

"Second. The party of the flrst part will consent to the payment to the said 
trustées of ail moneys accrued and accruing under said con tracts In the same 
manner and to the same extent that the sald Evansville Contract Company 
would be entltled to recelve the same If It had continued its business and had 
continued to perform the sald contracts. 

"Thlrd. The party of the flrst part wUl consent that nnder the orders of 
the sald bankrupt court the said trustées may borrow moyey and issue trus- 
tées' certificates therefor, to such an amount as the court may authorlze, and 
that moneys so borrowed and certiflcates so Issued may be made a flrst lien 
upon the assets of the said bankrupt, and the party of the flrst part agrées 
generally that it wlU make and exécute such consents, papers and writlngs 
as may be required of it as surety by the government, to facilitate and to con- 
tinue by the sald trustées the performance of the business and contracts of 
sald bankrupt and to enable the said trustées to prosecute and to finish such 
contracts and to enjoy ail beneflts that may flow therefrom and from the per- 
fo-mance thereof. 

"Fourth. The party of the flrst part reserves the rlght and makes thls con- 
tract veith the understandlng that it does not waive Its rlght to coUect the 
premlums on Its several bonds as surety for the Evansville Contract Company, 
and also reserves the rlght to take such measures as it may be advlsed for the 
collection of such premlums, if def ault Is made in the payment thereof." 

And thereupon the banks executed the foUowlng bond: 

"Know ail men by the;se présents: That we, the City National Bank of 
Evansville, Indlana, the Citlzèns' National Bank of Evansville, Indlana, the 
Second National Bank of Parkersburg, W- Va., the Farmers' & Mechanlcs' 
National Bank of Parkersburg, W. Va., the Farmers' Bank of Rockport, Indl- 
ana, the Flrst National Bank of Rockport, Indlana, ail belng corporations, 
are held and bound unto the United States Fldelity and Guaranty Company, 
a corporation exlsting under the laws of thestate of Marylaud, In the aggre- 
gate sum of severity-five thousand ($75,000) dollars, and each of the sald obllg- 
ors binds itself severally and not for any other person, to pay such proportion 
of said sum of seventy-flve thousand ($75,000) dollars as the amount of Its 
clalm or indebtedness against the Evansville Contract Company bears to the 
total aggregate of such claims or IndebtediléSs, as shown belovr. 

"Sealed wlth bur seals and dated thls foutth day of April, 1904. 

"The condltioii of the obligation is sqcb that whereas,'thé Evans Ville Con- 
tract Company, a cdrporà^iibn nnder the ia#i ô( Itidianà; dnd a debtor to 
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above obllgors, hàs entered Into four sèveral contracts with the government 
of the United States, through Its approprlate offlcers, and the said Evansvllle 
Oontract Company has given bonds for the performance Of said contracts 
and for the payment of ail persons supplying labor or materials in the prose- 
cution of the work provided In said contracts, on each of whlch bonds, the 
United States Fldellty and Guaranty Company, is surety, whlch bonds are 
more parti cularly descrlbed as follows: 

"(1) Bond executed September 19, 19(fô, In the penalty of fifty thousand 
($50,0îl0y dollars, coverlng contract for building dam No, 3 In the Ohio river 
at Coraopolis, Pennsylvianla. 

"(2) Bond executed November 21, 1904, for nlnety thousand ($90,000) dol- 
lars, coverlng building o( dam No. 18 in the Ohio river near Parkersburg, West 
Virginia. i 

"(3) Bond executed Octôber 2, 1902, for thirty thousand ($30,000) dollars, 
coverlng. building of dam lïi the Congaree river, at Columbia, South Caroliua. 

"(4) Bond exeeuted November 13, 1900, for thirty thousand ($30,000) dol- 
lars, coverlng building of dàm No. 2 in Blg Sandy river, Kentueky. 

"A copy of each of said bonds is herewlth flled as part hereof. 

"And whereas, after the worb hadbéen comriienced under each of said sèv- 
eral contracts, and partlally completedj an order was made in the District 
Court of the, United States for the Northern District of West Virginia, on the 
27th day of Pebruàry, 1904, adjudging the Bvansvllle Contract Company to be 
a bankrupt, and 

"Whéréas, on the 15th day of March, 1904, M. J. Bray, Alfred Heine and 
C. D. DotSoh, were appointed trustées of the said Evansvllle Contract Com- 
pany, in bankruptey, and 

"Wheresls/ ftt a meeting of the creditors!of said bankrupt, It was, ou pétition 
of said trustées, ordered, among other thlDgsi, that the trustées should be au- 
thorlzed to eonduct the business of the Evansvllle Contract Company and to 
finish the contract theretoifore undertaken by the said bankrupt, and for that 
purpose to borrow money in amount not exceedlng seventy-tlve thousand ($75,- 
000) dollars; aM'to issue trustées' 'eertlflcatestheref or, and 

"WhereaSj theundersigned credltors of said bankrupt belleve It to be to 
the interest of thO' credltors that such contracts be flnished by said trustées, 
and that moneys bé borrowed by the trustées according to the order or de- 
cree of the bankrupt court, and the United States Fidelity and Guaranty 
Company Is unwilllûg that that course should be taken unless it be Indemul- 
fled agalnst any llability that has accrued, or may accrue, to it by reason of 
its .being a surety on each of the bonds above mentioned. 

"Now, therefore, if the above obllgors shall aiid wlU inall respects indemnl- 
fy and save harmless the-iKtid United States Fidelity :and Guaranty Company 
tvom ail loss, charge, damage, and llability heretofore accrued, or hereafter 
Bccruing, ag^inst It by reason: of its suretyshlp, or llability, on said bonds, 
and on each of them, then this obligation Is to be void ; otherwise to remaiu in 
full force and vlrtue." 

The debt and claims ref erred to in tbls bond, for the purpose of reekoning 
the proportion above mentioned, are as follows: 

The City National Bank of Bvansvllle, Ind. . ; ... : $ 5,000 00 

• The First National Baiik of EvansvlHe, Ind.... . . . . ; . . 24,000 OO 

The Cltlzens'" National feànk bf Evansvllle,- Ind.'. .'. .'';■ 24,000 00 

The Parmèrs' & Méchànlcs' National fetànic bf Parkersburg, 

w. Va.::. .;■;..: ..:..... .....i.C..'^:: ;, 20,00000 

The second National Bahkitff Parkersburg, W. Va.. 25,000 00 

■ The Fàrmérs' Bank of Eockpért, Ind..::'. 10,000 00 

The Pirst National Bank of , RoCkport, Ind. 7,000 00 

$115,000 00 
.In,pijrs!uance .ofithç çrder made by the, référée, the 'trustées took charge of 
the work undet; the contracts whlch the contract company Jiad with the 
United State?, àndprosecuted and cpnjpleled the same, and recelved frpm the 
goyernip^nt the dpntract price thîereifor. On or about the 19th of December, 
lOOo, after the trùç^ees had çomjpletéd ,all of the contracts, had sold the bank- 
rupt's propérty aûQ collected ail asséts, thèy flled a report with the référée 
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tliat tbe amounts received from the government and from the sale of the plant 
and property of the bankrupt, after deducting dlsbursements, left the sum ot 
$36,602.96, subject to allowance for cost of administration thereafter to be de- 
termined. It f urther appeared from the report that the opérations of the trus- 
tées had not resulted in profit, and that the funds in their bands would not 
pay the debts. The funds belonging to the esta te as above stated were deposit- 
ed in the Second National Bank of Parkersburg, W. Va., and in the Farmers' 
& Mechanics' National Bank of Parkersburg, W. Va., one-half thereof being 
deposited in eaeh of the sald banks, where it Still remains. In the course of 
the proceedings Heine, one of the trustées, died, Dotson, another trustée, re- 
signed, and M. J. Bray was in March, 1906, appointed sole trustée of the bank- 
rupt esta te. 

Jacob Eichel, a citizen and résident of Indiana, was président of the Evans- 
ville Contract Company, and, after the arrangement was entered Into and the 
order made by the référée for the trustées to continue work under the con- 
tracts, said Eichel was employed to superintend the work, and acted in this 
capacity until the work was completed. A number of claims for material fur- 
nished to the contractor and for labor performed in the construction of the 
work under the government contra-cts, before the adjudication in bankruptcy, 
were presented to the référée, and he on November 19, 1904, entered a decree 
establishing the following as preferred claims in the distribution of bankrupt's 
estate: 

D. A. Bardin, Athens, O ? 327 00 

Duncan & Porter Co., Allegheny, Pa 460 00 

Riter-Conley Co., Pittsburg, Pa 4,858 25 

The Parkersburg Mill Co., Parkersburg. W. Va 5,005 59 

The Monongahela River Consolidated Coal & Coke Co., Pitts- 
burg, Pa 4,582 98 

Pittsburg Trolley Pôle Co., Pittsburg, Pa 634 20 

The Nicola Brothers Co. . 1,199 77 

C. D. Dotson, Parkersburg, W. Va 2,084 08 

C. G. Martin & Ce, Parkersburg, W. Va 372 15 

The Variety Iron VPorks, Clevelaud, O. 7,348 00 

B. L. Oies 148 20 

Southeastern Lime & Cément Co 2,806 00 

Clydesdale Stone Company, Pittsburg, Pa; 6.185 35 

Withers & Van Devender, Parkersburg, W. Va 3,000 00 

E. K. Neale, Ben Lomond, W. Va 1,045 50 

Lombard Iron Works, Augusta, Ga 2,107 82 

The total amount of said claims, as will be seen, being. . . . .$42,164 89 

On the 12th of December, 1904, Phlllip W. Frey served notice upon M. J. 
Bray, the trustée, that he was thé owner by assignment of ail of the above- 
mentioned clairris except one of $4,858.25 due to the Riter-Conley Company of 
Pittsburg, Pa., and directed the trustée to pay from the assets of the bankrupt 
In his hands certain notes given by the said .Fïey to the City National Bank 
of Evansville, Ind., to which the aforesaid claims were attached as collatéral, 
and also to pay to the said bànk one-half of the remalnder due upon the said 
claims after the discharge of the notes aforesaid. It appears further from the 
record that, before the trustée had complied with this direction, Laura Eichel, 
the wife of Jacob Eichel, became the owner of the claims held by Frey, the 
total of which being $35,663.82, and that she bought the same at a discount, 
paying $27,037.39 theref or. In oirder to ralse the money to purchase thèse 
claims, Laura Eichel borrowed from M. J. Bray $27,037.39, and gave a note 
to the said Bray for this amount on' December 31, 1906, payable on demand 
at the City National Bank of Bva,nsville, Ind., to bear interest at the raté of 
3 per cent., pa^^able semiannuatly, the said note being signed by the said Laura 
Eichel and her husband, Jacob Eicbel. In connection with this transaction, 
It was agreed that, as the sald Bray had furnished Laura Eichel the money 
to buy the claims and had loaned it to her at the low rate of 3 per cent. Inter- 
est, he, the said Bray, was to retain one-half of the excess paid upon the said 
claims over and above the amount of the note which had been given to him 
for the money as above stated. It furthér appears in the record that on the 
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3d of îJebruarjr, 1900, tUe ïJnlte<J,,St:rttes Btaelity & Guaraaty Company, the 
complalnanit lin;: tUe preisenti action, flled.a'dJetition In tUe b^nkruptcy matter 
of the EvansylUe iCQiitïact Oorupany. pending in the Distr(çt ;Oû,urt of tlie 
United : State» [for, the . NoitheinJOistc^êi] pf < West Virginlî^ aad bef ore George 
W. JohnBon,, [référée, j; ■-: h:!.,' ;;;;;.: i, ,; . {,;;!-'. ; 

In thls, pétition, is reclted .In: substance tl»e executlpii;,pif.,tiip several bonds 
as sui«ty for ,the Evan^ljl'e Contract! Company fpri i,t:Iïe P?r(orina.nce of the 
contracts, r:togetlier with tli,e condition; ofc, the said 'h^îds,, ,aJso that ijetitloner 
believes that several perspîis(fhave supplied laborandwtsri^^s in the prose- 
cutlon of thei work provided' îç>v Xn eacbipfithecontracts, and that the holders 
and owners of. clalnjs on thajtjiacGounthftveprpyed thg sâme In the banliruptcy 
matter, but that petltloner does not know the facts in regai-d thereto, uor the 
names of the 1 holders of swb clftjms, npr the ampflUts, to which they are ac- 
tually entltled eonstituting a llablllty; on petitipner'P, bonds : as surety. The 
petitioner also recites the agreement of Indenjpity referred tp bef ore made by 
the . contract Company in eonnectipn wlth the exécution pf the sald bonds. It, 
Is fiurther set ont te the; pétition , that tihe, pétition^, acquired a lien by the 
terms of the Indemnity upon the plafltnand properity of the bankrupt about 
each of the sefreral workSi iuelnded in ;the contracta, and also a lien upon ail 
funds and moneys earned by or arising. from the said contracts in the hands 
of the govèmment and due and owing upder the said contracts.;, that each of 
thèse liens was in existence at the time of the adjudication In bankruptcy, ,and 
still ; continues so far as may be necessary for the Indemnity of the petitioner 
upon any and ail liabiiitiés whateyer àrisïhg upon each and ail of said bonds. 
The pétition proceeds further to allège that after the bankruptcy the agree- 
ment aUowing the trustées to proceed with the work was made, and that in 
order to indemnify the petitioner agalnst loss by reaspn- of its suretyshtp the 
bond was executed by the hanks, as before stated, and, further, that the 
trustées proceeded with the vprk and, coippleted it, and that they had In hand 
as a net resuit of proceeds of the wprk and sale pf the property in,December, 
1905, about $.36,000. The pétition further .ref ers tp the decree establishlng.the 
préférence of clalms forlaher and,waterial as hereinbefore set put, andisays 
that petitioner does nelther afflrjn npr ideny the correçtness of any one of sald 
olaims,: and reserves the right to attçck or. défend, agai.nst each, and ail of 
them, if so advised, in case any demand is made upon petitioner on account 
thereof or in, case any recourse is sought by any pf them upon your petitloner's 
bonds. The. petitioner thenlnslsts that the whple amount of mpney In the 
hands of the, cpùrt will not besufflcient to satisfy the daims of the class re- 
ferred tP, and that .petitioner has a lien: on ail of said funds for its indem- 
nity, and is advised that equlty will protect such lien. The pétition further 
alteges that , petitioner ia advised that it , is entltled -to intervene and as- 
sert the lien , on the f und in the hands, of the, court and require that the fund 
in the court'S hands shall bè alpplied to the sàtisfaetipn of ï|ie debts and /daims 
agalnst, the bankrupt for wblch the p'éUîlpnèr Is llabïe, and t'hat petitioner is 
also entitled to obtaln , the protection of ti^e court fisr its right, and also for 
the protection of thp several banks 'wliioli stgned thé bond Pf indeinulty. The 
prayer pf the petitiçn was that petitioner. be permltted.to file It, and that , the 
trustées, tpgether with the several htmfy namëd, bé made parties défendant, 
and ttàt tl^e r^ghts and lien Pf the ,pèptionér be respected and enfprced ùppu 
the funds jp ^he hai;ids of ,1;he .trnstees'and «ndér the cphtrolof the çpurt ; th£(t 
the court aj^cprtain wbat pçrsohs hpld! filaims for materials f prnisheâ and 
labpr perfptmjed in ihe prosecutlen ot , fbié ,ç,everal cpntràcts, and what persohs 
are entltled tp enf orée, any' ilabiljty i^5»6ii,i£^ny of the b,onûs executed by peti- 
tioner; that ffye court ascertain the sunppnt of sucb.claims, and cause the 
funds Jp tbe,tiiands, o£-the court to, bé,'àl)plled upon such.'claims^nd Ih satis- 
faction tijereof, etc. ,,; ,11 .,1 (.:.,iy' .',!H '■"--:;■•:: .:■[:'-■':'. ■■ ::* 
.; Abqùliii^Ig.tlroe a nian by;the.napi^pf jolin €r.;iBigeiimann,flled riptlçç with 
the; trustée? objectjiig to the order, <)f thC; 19iih ot, Noyenjber, d'904; pitl^red by 
tlie;irefereie,!.preferrlng the olaifaSifar.labor and materials, and the ,trjistees 
liled, ith,^l,rjRetitk)ii, •vyjth thé -ref e^e^ .^sjf^ng that the sajd,; decree, siipuld: be 
reppenëd„r*nd !th,at the daims thereto^orstipreferred should be re-;exa)nined 
and thei/acts in regard .ibepôto, inqulred,.in!l;o,, .fhereupon the référée, 0» the 
lgth,|da3î,,of ;F[ebruary, 1906, :entprejii,<an(,or)3jer that the safdciàims,bere-ex- 
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amined, and instnicted the trustées to file the necessary pleadiiigs to raise the 
question as to whether or not the claims heretofore allowed are properly pre- 
ferred claims, and for the re-examination and considération of the said claiuis. 
It appears, however, that on September 11, 1906, Eigenmann withdrew his op- 
position to the préférence of thèse claims in the distribution of the bankrupt 
estate. Âbout this time suits were brought upon a nuniber of thèse claims in 
the Circuit Court of the United States for the Western District of Pennsyl- 
vania, and Suits were brought upon others in the court of common pléas, Alle- 
gheny county, Pa. Thèse suits, ail of which were brought under the provisions 
of the second paragraph of the act of August 13, 1894, are styled as follows: 

"United States of America, for Use of [hère giving the name of the original 
owner of the clalm], Then for the Use of Phillip W. Frey, and Kow for 
the Use of Laura Elchel, v. United States Fidelity & Guaranty Company, 
a Corporation." 

Thèse suits were pending in the Circuit Court of the United States for the 
Western District of Pennsylvania and also in the state court aforesaid, and 
some of them were at issue and ready for trial when on the 21st day of Sep- 
tember, 1907, the United States Fidelity & Guaranty Company presented its 
pétition to the District Court of the United States for the Northern District 
of West Virginia in the Matter of the Evansville Contract 'Company, Bank- 
rupt, and moved the court to be allowed to file a bill (which accompanied the 
pétition) in the Circuit Court of the United States for the Northern District 
of West Virginia against M. J. Bray and other persons named in the pétition, 
whereupon the said District Court on the said date made the following order: 

"Upon considération whereof it is ordered, adjudged and decreed that leave 
and permission be and are granted unto the United States Fidelity & Guar- 
anty Company to file such bill in the Circuit Court of the United States for 
this district, and that the same shall not be deemed to be in conteœpt or 
dérogation of the powers and jurlsdiction of this court, but rather as ancil- 
lary tliereto." 

Thereupon on the 21st day of September, 1907, the United States Fidelity 
& Guaranty Company filed on the equity side of the docket in the Circuit 
Court of the United States for the Northern District of West Virginia a bill 
of complaint which is tie basis of the présent controversy. 

The bill sets out substantially many of the faets contained in the foregoing 
statement, particularly that the contract Company hadentered into the four sev- 
erai contracts mentioued ; the agreement of indemnlty executed by said com- 
jiany to the complainant ; the fact that complalnant executed the several bonds 
descrlbed and conditions thereof ; that the contract eompany uudertook tlie 
work and failed, and was adjudged bankrupt; that the bond of indemnlty 
was given by the banks to complainant to the end that the trustées might 
complète the work under the contracts ; that the work was completed, and, 
after receiving the i)rlce f roui the government and making a sale of the bauk- 
rupt's property, there was in the hands of the trustées about $30,000. Upon 
this amount complainant claimed a first lien to the extent that it might 
be liable for claims due for materials and labor furnished the c-ontract Com- 
pany. 

The bill further charges that complainant is informed that claims of this 
character were outstanding at the time of bankruptcy to the amoiiut of about 
,$40,000, but that ail of said claims had been bought up by Phillip W. Frey, 
the gênerai counsel of the trustées in bankruptcy, and lu coiijuuction with 
M. J. Bray, trustée, and Jacob Eichel, and that the three persons named had 
colluded and conspired together in violation of tbeir flduciary and trust re- 
lations and had acquired thèse claims (the same being ail the labor and ma- 
terial claims due froni the contract compahy, except two, one due the Riter- 
Conley Company and the other due the Nicolette Lumber Company) at a 
large discount, and that the said claims had, by showing which thèse parties 
made bef ore the référée upon the testimony of Jacob Eichel and Alfred 
Heine, been adjudged as preferred in the distribution of the baukrupfs 
estate. 

The bill further charges that thèse three parties, namely, Frey, Br&y, and 
Eichel, had by consplracy and collusion been instrumental in flxlng the claims 
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whichtliey hadibouglit as entitled to the flrst payment ont of the assets of 
the banlifïipt, etci , 

The bill further charges that Laura Eiohel was only a flgurehead in the 
purçJiase of the clalms, and that Jacob Biehel, Bray, and Frey were the 
parties really in interest. ; It is also stated in the Mil that the Farmers' & 
Mechanlcs' National Banlî and the Second National Bank of Parkersbnrg, 
W.Va., haxl sold their respective elaimsof $20,000 and $25,000 to Jacob Eicbel 
at a large percentage of their face, etc. ; that thia sale afCected the profits 
which were expected to accrue from the conipletion of the contracts by the 
trustées; also that Eichel had acquired in hls own name, or that of his wife, 
the çlaims of ail the other banks whjch executed the indemnity bond of Aprll 
'4, 1904; that the First National Bank of Evansville had gone into liquida- 
tion, and that the security of the complainant on the indemnity bond is being 
endangered thereby, and that Eichel had agreed to indemnity the First 
National Bank and the Citizens' National Bank representing $48,000 of the 
$115^000 shown as the indebtedness' ïif ' the contract compahy to the banks 
which slgned the Indemnity bond ; that Bray had côntfacted to indemnity 
the First National Bank of Evansville against liabillty on' the said bond; 
and that ail of the banks which signed the bond had in some way beeu 
Indemnified against liabillty except the* Second National Bank and the Farm- 
ers' & Mechanlcs' National Bank of Parkersburg, W. Va. 

The bill further charges that Bray, Frey, and Eichel purchased the material 
claims because of an understanding and combination' as aforesaid, and at the 
tlme when they Intended that the same would be paid first and in préférence 
to ail others. Also charges the pendency of the suits in the courts lu Peim- 
sylvania. , ■! 

The complainant then Insists that each of the banks named had the beneïit 
of their contract, and each of them is bound and estopped to deny its pro- 
pqrtion of liabillty according to the terms of the bond; that the net funds 
in the hands of the trustées after the payment of premiuntis due complainant 
and such unadjusted costs should first be applled to the satisfaction of 
whatever claims bave thê rlght of. recourse against complainant as surety on 
the bonds of the contract company; that no claims held by M. J. Bray or 
Jacob Eichel or Laura Eichel, or by any agents, servant, or attorney of theirs, 
shall be paid in an amount in excess of the sumi actually expended therefor. 

In addition to thèse, the prayer of the bill is that an accounting be had to 
the end that the court may aseertain what daims are proper charges for 
material fumlshed under the contracts; that each of the banks which signed 
the bonds is interested in the application of the funds in the hands of the 
trustée for the satisfaction of the claims for which complainant is liable, and 
for that reason the said banks should be made parties défendant ; that with- 
out the interférence of the Circuit C!ourt lltigation and contre versy with 
regard to the subject-matter of the bill would resuit in a multiplicity of suits 
and a grievous wrong and hardship to complainant; that the District Court 
in bankruptcy has not settled and adjusted any such matters, and has no 
jurisdiction or means to apply.the requisite remédies to administer complète 
justice in one comprehenslve suit, and that complainant is remediless without 
intervention of the Circuit Court, and therefore the further prayer is that 
the court take full jurisdiction of ail the persons and parties and administer 
complète justice between them, that the writ of injunction be issued directed 
against Jacob Eichel, M. J. Bray, and Laura Eichel to enjoin them from 
instituting, prosecuting, or malotaiuing any action or suits before mentioned 
pending in the state or district of Pennsylvania, and from instituting any 
action or actions against complainant on account of any claim or claims 
arising out of its suretyshlp on any of the bonds given as surety for the 
contract company, and, further, that the complainant be relieved from ail 
liabillty on the said bonds by the application of the funds in the hands of 
the trustée and by the parties to' the contract of indemnity of April 4, 1904, 
and that complainant is entitled to ail the rights and remédies that the 
parties hereto or any of them hâve against each other for indemnity or con- 
tributions. 

The complainant made défendants in its billi M. J. Bray, trustée, Jacob 
Eichel, and Laura Elchçl, ail of whom are citizens and résidents of the state 
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o£ Indiana, the City Natipnal Bank of Evansville, Ind., the Citizpns' 
National Banlj of Evansville, Ind., the First National Bank of Evansville, 
Ind., the Fiist National Bank of Rockport, Ind., ail national baiiliing as- 
sociations located in the respective trtwns named, and being citizens ànd 
résidents of the state of Indiana, the Second National Bank of Parkersburg, 
W. Va., the Farmers' & Mechanics' National Bank of Parkersburg, W. Va., 
bankiiig associations under the laws of the United States located in the city 
oï Parkersburg, W. Va., and citizens and resicients of the state of West 
Virginia in the Northern district thereof ; the Farmers' Bank of Rockport, 
Ind., a corporation under the laws of the state of Indiana, and as such a 
citizen and résident of the state of Indiana, the Riter-Conley Company, a 
Pennsylvania corporation doing business in the city of Pittsburg, a citizen 
nnd résident of the state of Pennsylvania, and the Nicolette Lumber Com- 
pany, a corporation under the laws of the state of West Virginia and a 
citizen and résident of the said state. 

Upon the filing of complainant's bill a writ of subpœna was granted and 
a temporary restralning order was Issued enjoining M. J. Bray, Jacob 
''Michel, and Laura Eichel from prosecuting any suit or action against the 
United States Fidelity & Guaranty Company upon any claims mentioned in 
the bill upon which suits had been brought in the court. of common pleas. 
.\llegheny county, Pa., or in the Circuit Court of the United States for the 
Western District of Pennsylvania, and from instituting any suit or action 
upon any such claims. The 19th of November, 1907, was designated by the 
court as the date for hearing the motion for permanent Injunction. Ou the 
returri day the défendants demurred to the bill. The demurrers were over- 
ruled, and the injunction against Bray, Jacob Eichel, and Laura Eichel was 
made permanent. Thereupon the défendants, with the exception of the 
Riter-Conley Company and the Nicolette Lumber Company above named, 
;ippealed to this court. 

William M. Hall and J. A. Dupuy (V. B, Archer, on the briefs), 
for appellants. 

B. M. Ambler (Van Winkle & Ambler, on the briefs), for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL and BOYD, 
District Judges. 

BOYD, District Judge (after stating the facts as above). The facts 
in this case are given at length and in détail to the end that the entire 
controversy between the parties may be clearly presented, and thus 
enable us to more readily détermine such question of law as may be 
necessary to dispose of the appeal. Although there are many proposi- 
tions discussed by counsel, we think the only question to be decided 
in order to dispose of the case hère is that of jurisdiction, and it is 
our opinion that the Circuit Court did not hâve jurisdiction to enter- 
tain complainant's bill. 

If otherwise complainant had the right to assert a lien upon the 
property of the bankrupt contract company, such right could not be 
availed of by a suit in the Circuit Court, the object of which was to 
reach and détermine priorities in the distribution of assets in the cus- 
tody of the bankrupt Court. Practically the eflfect of complainant's 
suit in the Circuit Court is to stay proceedings in the matter of the 
lîvansville Contract Company, bankrupt, in the District Court, and 
to undertake to détermine priorities or préférences in an estate in the 
custody and control of the latter court. This the Circuit Court is not 
empowered to do, for the jurisdiction of the District Courts in bank- 
ruptcy in this respect is original and exclusive. 
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, Compîâîïiant's courisél ihsist that, as the fund sbught to be sub- 
jected tp the complainant's lien is within the territorial limits of the 
district, jUrisdiction of the Circuit Court therefore attaches; but this 
fund which constitutes the res in this case is the estate b£ the bank- 
rupt in the hands of the trustées, and in our opinion property or funds 
in custodia legis uhder the orders and deçrees of a court pf compétent 
jurisdiction cannot be màde the basis of jurisdiction in another court 
in, an effort to establish liens upon such fund or property or other- 
wise deal with it. The District Court sitting in bankruptcy having 
this entire fund in custody and hàving complète jurisdiction to admin- 
ister it, the Circuit Court has no power by its decree or order to in- 
terfère with it, nor is this want of power supplied by the order of 
the District Court permittini; complàinant's bill to be filed, for, if the 
Circuit Court was without jiirisdiction, the District Court is not au- 
thorized to confer it. 

. The bankruptcy act provides (Act July 1, 1898, c. 541, i§ 2, 30 Stat. 
545, 546 [U. S. Gomp. St. 1901, pp. 3420, 3421]), that: 

VThe District Courts of the Ujilted States ,,• * * are hetéby made courts 
of baDkruptcy, and are hereby. Investêd, yithln thelr resjiectlVe territorial 
Umlts as now éstàbllshed, or as tjiey iaà.y':pe hereafter changed, with such 
jurlsdlqtion at law and. In eaulty as wlll éiiable thèm tô exercise original 
jurisdiction in bankruptcy prbcèedings, ih vacation, In chainbers and during 
thelr respective terms, as they are now or œay be hereàfteil held." 

And, among the powers specifically mentioned, to — ^ 

"allow clalms, dlsallow clairds, . rèfconslder allowed Or disailowed, and to allow 
or disallow them against bankrupt estâtes." 

And in the section conferring spécifie power on the bankruptcy court 
it is enacted: 

"Nothlng In this section contalned shall be construed to deprive a coUrt of 
bankruptcy of any power It would possess were certain spécifie powers not 
herein enumerated." 

Mr. Loveland in his work on Bankruptcy (Sd Ed.) p. 70, com- 
menting on this last clause, says: 

"It was evidently the Intention of Cohgress to establish a complète System 
of bankruptcy proceedings, and to confer on the courts of bankruptcy, con- 
stltuted by thé act, spécial jurisdiction over the whole subject and extending 
to ail matters, aets and thlngs to be donc under and in tlrtue of bank- 
ruptcy." , , 

In view of the provisions of the bankrupt act and the décisions 
which are many relating to its construction, the conclusion is irrésist- 
ible that it is the province of the bankrupt court to administer the 
funds held by it in a proceeding in bankruptcy, and, as was said by 
this court in New E.iver Coal Land Company v. Ruffner Bros. (C. 
C. A.) 165 Fed. 881: 

"The powers of the District Court IH" bankruptcy are ample to administer 
an estâte with due regard 'to prloritlès or .vested liens, and to protect ail 
Interests in such estate, whether they be; légal or équitable." 

What was said by this court in that case is substantially a réitéra- 
tion of the law as laid down by the Suprême Court of the United 
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States in Whitney v. Wenraan, 198 U. S- 539-55^, 25 Sup. Ct. 778- 
781, 49 L. Ed; 1157. 

It is not necessary to consider any other of the various questions 
presented by the assignments of error and argued by counsel. Our 
opinion being that the Circuit Court was without jurisdiction, the 
demurrers to the bill should hâve been sustained. The refusai to do 
this was error, and it was also error to grant the injunction. The 
decree of the Circuit Court is therefore reversed, and the case will 
be remanded to the end that the injunction granted may be dissolved 
and cpmplainant's bill dismissed. 

Reversedw 



MAHR V. UNION PAC. R. CO. 

(Circuit Court of Appeals, Ninth Circuit. May IT, 1909.) 

No. 1,559. 

RELEASE (§ 24*)— RlGHT TO CONTEST Validity— Necessitt OF Restoring Con- 
SIDEBATION. 

Where a plalntiff suing at law to recover damages seeks to avoid the 
effect of a settlement and release on the ground of liis mental incapacity 
at the time the release was exccuted, conceding that he may ralse such 
issue in an action at law, he must return or tender a return of the money 
received in settlement. 

[Eld. Note. — For other cases, see Release, Cent. Dig. i 45; Dec. Dig. § 
24.*] 

In Error to the Circuit Court of the United States for the Southern 
Division of the Eastern District of Washington. 
See, also, 140 Fed. 921. 

ïhe plalntiff in error brought suit to recover damages for personal injuries 
whlch he alleged he sustained àt Lookout in the state of Wyoming on Septeni- 
ber 28, 1004, while being carried as a passenger on a frelght train belonging 
to the défendant In error. 

It appears that the plaintiffi was being carried by défendant in a frelght car 
utider an agreement to transport and carry various articles of household fur- 
niture and domestic animais, together with plalntiff, from Denver, Colo., to 
Walla Walla, Wash. ; that on September 27, 1904, the car in which plaintiffi 
and his property were being carried west was wrecked and the property dam- 
aged. The plalntiff and his property were thereupon transferred to another 
car, and on September 28th, when the frelght train arrived at Lookout Sta- 
tion in the state of Wyoming, it entered upon a slding for the purpose of per- 
mitting the passage of an eastern-bound passenger train. While the frelght 
train was on the siding the sliding door to the car in whlch plalntiff was be- 
ing carried was open ; af ter the passage of the east-bound passenger train the 
frelght train started to move out and stopped for the closing of an open swltch 
ahead. Plalntiff had gone to the open doorway of the car to speak to the 
conductor, and by reason of the sudden jar or jerk Incident to the starting or 
stopping of the train the slldlng door of the car closed and caught the plalntiff 
in the doorway, and he was injured about the head. He was taken to the 
W^yomlng hospital at Rock Spiilngs, arriving there on the evening of the day 
of the injury. On the 13th of October, 1904, he was discharged from the hos- 
pital, and he continued on his journey to the original point of destination near 
Walla Walla in the state of Washington. 

The présent suit was commenced on February 18, 1905. Defendant's an- 
swer was filed on September 20, 1905, in which it was alleged that on October 

'For other cases see same toplc & § HirMBEH In Dec. & Am. Digs. 1907 to date, & tlep'r Indexes 
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11, 1904, plalntlff's daim for the personal injuries alleged in the tomplalnt had 
been comprdmised, settled, and paid for the sum of $50, and on the same day 
there had aiso been a settlement of plaintiflC's claim for losses and damages to 
property and the payrbent of $50- on that account. Releases in accordance 
with the terms of settlement discharging the défendant from ail liabillties 
therefor in each case were set up la the answer. 

On October 2, 1905, plalntifC flled hls reply, in whleh he alleged wlth respect 
to eaeh of the releases set out In the answer that the instrument, release, or 
agreement therein set out was signed^and executed by plaintifE, If signed and 
executed at ail by plaintiff, while plaintiff was In the hospital suffering from 
injuries descrlbed In plalntlff's complaint, and that plaintlfC was at sald time 
on account of sald injuries mentally Incompétent to understand the nature or 
effect of sald instrument ; that plalntlff's mental condition was auch as ren- 
dered him incapable of understauding, and he dld not understand, the nature, 
effect, or contents of such Instrument. Plaintiff admitted that he had recelved 
the sum of $50 from the défendant on account of the Personal injuries sustaln- 
ed by him as alleged In the complaint. , 

In an amended reply flled Juue 6, lÔOC, the plaintiff denied the allégation of 
the answer, relating to the compromise and settlement of plalntlff's claim, ex- 
cept he admitted "on or about the llth day of October, 1904, défendant paid 
to plaintiff the sum of flfty (,W) dollars, but plaintiff dénies each and every 
other allégation in sald paragraph contained." In this amended reply plaintiff 
allèges that he had offered to return tp the défendant the sum of $50 so re- 
celved by him, together wlth Interest thereon, and had tendered the same to 
Lester S. WUson, one of the attorneys for the défendant, and that sald Wilson, 
on behalf of the défendant, had refnsed and decllned to recelve the same, and 
plaintiff tendered the same In court. 

Upon the trial the évidence on the part of the plaintiff tended to show that 
the Injuries he recelved were about the head; there were several bruises and 
cuts , above the: right ear ; a perforation of the drum of the lef t ear, and as a 
resuit of such Injuries there was a paralysls of the nerves and muscles of the 
left side of the face; an Injury to the jaw so that the teeth did not approxl- 
mate; llps partlally paralyssed; Inablllty to close his left eye; and when the 
plaintiff was recelved at the hospital at Eoek Springs on the day of the Injury 
he was In a dazed condition. The plaintiff testlfled that he knew nothing after 
the injury, and knew nothing about the settlement or execijtion of the release. 

The èfidence on the part of the défendant tended to show that, while the 
plaintiff appeared a little dazed and confused the flrst few days after he was 
recelved at the hospital, that condition soon passed away, and there was 
nothing to draw attention to him In any way, but what he was ratlonal and 
knew what he was doing. After the flrst three or four days he had a perfeet 
and clear understanding of what he was doing, and took care of himself with- 
out watching ; he eould go as he pleased. 

It was in évidence that James B. McCracken, a claim adjuster, representing 
the défendant vlsited the plaintiff on October 11, 1904, In the hospital at Eock 
Springs, and took plalntlff's statement concerning the accident of September 
27th, when plalntlff's property was damaged, and the accident of September 
28th, when plaintiff himself was Injured. Plaintiff at that tlme stated In dé- 
tail and estlmated the damage to hls property at $93, and stated the injury 
to himself. This statement was Introduced lu évidence. The claim adjuster 
testlfled that in the negotiations between the plaintiff and himself for a settle- 
ment he stated to plaintiff that he thought the accident was due to plalntlff's 
own frtult. and that he was not authorlzed to pay plaintiff, anything, but, if 
plaintiff had any proposition that he wlshed to submlt to the railroad Com- 
pany, he would submit it — telegraph It to the eompany to see if the Company 
would make a payment — and plaintiff said that he thought the eompany ought 
to pay him $50 even if It was hls own fault, and even if the eompany was not 
liable for his injuries to coyer hls lost tlme and expenses. The claim ad j aster 
told plaintiff that he would communicate wlth the eompany and .would come 
to the hospital later in the day and would tell him what the answer of the 
Company was on the subject ; he told plaintiff that he thought that it was too 
high for the damage to hls horses, and thought he had overdrawn the damage ; 
he dld not think they were damaged more than $50, and plaintiff expressed a 
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'willingness to accept $50 for the damage to hls personal property ; the damage 
to hls Personal property, and the damage the plaintitC was speaklng of, was 
; the accident that happened before the accident that caused plalntiff's injuries. 
Af ter the conversation between the claim adjuster and plaiutifl! the former 
telegraphed to the company and received a message which authorized him to 
say to the plalntlff that the company would pay him $100, and authorized the 
adjuster to settle for the personal injury niatter and issue to plaintiff a draft 
on the treasurer, which was done, and the $50 for the other matter would 
corne In later in a voucher f rom the f reight department ; that the $100 was to 
pay for both the injury and the damage, for the niovables that were Injured 
m the former accident, and the $50 for the personal injury of plaintiff that oc- 
curred later. After receivlng the message from the company the claim ad- 
juster went to the hospital and saw the plalntifC and told him the company 
would pay him the amount he had expressed a willingness to take — $50 for 
eacli of the accidents — and that he would give plaintiff that draft, and would 
prépare and make a voucher and release and order him a draft on the treasur- 
er for the $50, and the freight matter would corne in a separate voucher some 
tlme later, the claim adjuster did not handle the freight claim, and at that 
time the plaintiff executed a gênerai form of release for hls personal injuries, 
and was paid the $50 by draft and executed a voucher release. 

The release was as foUows: 

"Received, Kock Sprlngs, Wyo., Oct. 11 A. D. 1904, of Union Pacific Rail- 
road Company, fifty no/100 dollars, in fuU payment of the above account. 

"In considération of the payment of said sum of money, I, Ernest Mahr, of 
Collège Place, in the county of Walla Walla and state of Washington, hereby 
remise, release, and forever discharge the said company, its operated, leased, 
controUed, and auxUiary lines and companies, of and from ail manner of ac- 
tions, cause of actions, suits, debts, and sums of money, dues, claims, and de- 
mands whatsoever, in law or equity, which I ever had or now hâve against 
said company or companies, by reason of any matter, cause or thing whatso- 
ever, whether the same arose upon contract or upon tort from the beginning 
of the world to this day. In case the said sum of money Is paid for or on ac- 
count of any claim against any other comiiany, or for or on account of any 
légal obligation or liability of any other company, or for or on account of sums 
of money, dues, claims and demands whatsoever in law or equity, which I 
ever had or now hâve against any such other company, I expressly admit and 
agrée that said Union Pacific Railroad Company is fuUy authorized to make 
such payment for and on behalf of such other company, and to adjust and 
settle my claim against it, and I hereby remise, release and forever discharge 
the company for and on behalf of which the said sum of money is paid from 
ail claims and demands whatsoever as hereinbefore more fully set forth. 

"In testimony whereof, I hâve hereunto set my hand this llth day of Octo- 
ber, 1904. Ernest Mahr. 

"Witness: J. Edwards, M. D. 

"Note: — ^The receipt at the bottom of this voucher must be dated and signed 
by the payée, or by his authorized agent, and the signature must be wltnessed. 
When signed bj' an agent, the authority for doing so must be attached to the 
Toucher or filed with this company. 

"Stamped signature or signature in pencil will not be accepted. 

"Should there be any mistake in the voucher, it should be returned to the 
local treasurer for correction. 

"B. McCraeken. Ernest Mahr." 

The house surgeon at the hospital, Dr. Edwards, was présent when this 
settlement was made, and was a witness to the release. He testified that plain- 
tifiC understood what he was signlng when he signed the release. 

At the conclusion of the évidence the défendant moved the court to instruct 
the jury to retum a verdict for the défendant upon the grounds: First, that 
no négligence of the défendant had been shown with respect to the matters 
alleged in the complaint; second, that the plaintifl: had been guilty of con- 
trlbutory négligence ; third, that the évidence showed that if any liability rest- 
ed on the défendant the same had been released ; and, fourth, the évidence on 
the whole case entitled the défendant to a directed verdict. The court there- 
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iipon dirëcted thé jury to return à verdict for the defendaiit, and a verdict 
was entered aeeërdingly. Thé case cornes to this court uppn writ of errer. 

John H. McDonald and Otto B. Rupp, for plaintiff inerror. 
W. W. Cottort, Arthur C. Spencer, Lester S. Wilson, afld Ralph E. 
Moody, for défendant in error. . 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
suit invplves plâintiflf's claim of damages for persdnar ïiljuries and 
the validity of the settlement and release of that claim. The claim for 
loss and damage to plaintifï's property and the settlement and release 
of that daim is not a subject of controversy. The objection to the re- 
lease of the claim of damages for personal injuries is that there was 
évidence on the part of the plaintiff tending to show that the release 
was executed by the plaintiff at a time when by reason of his injuries 
his mental condition was such that he was incapable of understand- 
ing, and he did not understand, the nature, effect, or contents of the 
instrument. 

, With respect to the settlement, payment, and release of the claim, 
no charge of fraud, mistake, misrepresentation, trick, artifice, or de- 
ceit on the part of the défendant or any of its agents or employés 
wâs alleged o'r proven. There was no évidence that plaintiff had 
brought suit in equity to set aside the release, hor was there any évi- 
dence offered in support of the allégation of plaintiff's amended re- 
ply that he had offered to return the money he had received in settle- 
ment of his clâim, or that he teridered the same in court. 

In Hartshorn v, Day, 19 How. 311, 222, 15 L. Ed. ^0,5, the Suprême 
Court said: ^ 

"Evidence was glven on the trial in thfe court below for the purpose of prov- 
ing that the agreement ôf the 6th of September was procured from Ohaffee by 
thefraudulent représentations of JudSon,i -Which was objected to, but admitted. 

"The gênerai rule is that, in an action upon a seaied instrument in a court 
of làw; f ailure of considération, or f raùd in the considération, for the purpose 
of avoiding the obligation, is not admissible as between parties and privies 
to^the deedt andy more especially, where there has been a part exécution of 
the contraet. The difflculties are in adjusting the rights and equities of the 
parties in a court of law ; and hence, in the states where the two Systems of 
jurisprudence prevail, of equity and the common law, a court of law refuses to 
©peu the question of fraud in the considération, or in the transaction eut of 
which the considération arises, ijo a suit ùpon the sealed instrument, but turns 
the party over to a court of equity, where the instrument can be set aside up- 
on such terms as, under ail the circumstances, may be équitable and just be- 
tween the parties. A court qî law eau héld no middle course; the question is 
limited to the validity or invalidity of thé deed. 

':Fraud in the exécution of the instrument haS always been admitted in a 
court of law, as where it has been misread, or some other fraud or imposition 
has been practiced upon the party in 'procuring' his signature and séal. The 
fraud in this aspect goes to the question whether or not the instrument ever 
had any légal existence. 

"It is said that fraud vitiates ail contracts, and even records, which is doubt- 
less true in a gênerai sensé. But It must be reached in some regular and au- 
thoritative mode ; and this may dépend upon the forum in which it is presented, 
and also upon the parties tb the litigatidn." 

In George v. Tate, 102 U. S. 564, 570, 26 L. Ed. 232, the action 
was at law upon a bond. The' défendants sét up a défense that they 
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were înduced to sign the bond by false and fraudulent représentations. 
The Suprême Court said: 

"Proof of fraudulent représentations by Myers & Green, beyond the récitals 
In the bond, to Induce Its exécution by the plaintiff In error, was properly re- 
jected. 

"It Is well settled that the only fraud permisslble to be proved at law In 
thèse cases Is fraud touchlng the exécution of the Instrument, such as mls- 
readlng, the surreptltlous substitution of one paper for another, or obtainlng 
by some other trlclï or device an Instrument which the party did not intend to 
give. Hartshorn v. Day, 19 How. 211, 15 L. Ed. 605 ; Osterhout v. Shoemaker 
and Others, 3 Hill (N. Y.) 513 ; Belden v. I>avies, 2 Hall (N. T.) 433 ; Franchot 
V. Leach, 5 Cow. (N. Y.) 506. The remedy is by a direct proceeding to avold 
the Instrument. Irving v. Humphrey, 1 Hopk. Ch. (N. Y.) 284." 

In Union Pacific Railway Co. v. Harris, 158 U. S. 336, 15 Sup. 
Ct. 843, 39 L. Ed. 1003, the action was brought by a passenger to re- 
cover damages from the railway company for injuries caused by a 
collision with a freight car which had escaped from the side track and 
run upon the main track, so that when the train upon which plain- 
tiflf was a passenger came along on the main track it ran into the 
freight car and the injuries complained of were inflicted. The défend- 
ant in its answer denied ail négligence, and in a supplemental answer 
set up a written release in bar of the action, executed four days after 
the accident. To this supplemental answer a replication was filed 
averring, as ground of avoidance of such release, that plaintiff's mind 
at the time of its exécution was so enfeebled by opiates, shock, and 
pain that he was unable to enter into contractual relations ; that the 
minds of the parties never met on the principal subject embraced in 
the release, namely, the damages for which the action was brought; 
and that the release was obtained through misrepresentation and fraud. 
The défendant moved the court to instruct the jury that ùpon the 
évidence the release was a complète bar to the action which instruc- 
tion the court declined to give, and défendant excepted. With respect 
to this motion, the Suprême Court of the United States said : 

"As there was évidence tending to sustaln plalntifC's contention in relation 
to the valldity of the release, the Instruction was properly refused." 

In Wagner v. National Ins. Co., 90 Fed. 395, 33 C. C. A. 121, Judge 
Taft, speaking for the Circuit Court of Appeals for the Sixth Cir- 
cuit, refers to this case as approving the practice that a release can 
be avoided in a suit at law by replication, in which plaintiff sets up 
fraud in the procurement of the release. Judge Taft makes the fur- 
ther observation "that probably, on thè évidence brought out in that 
case, a replication of non est factum might hâve been supported." But 
the feature of that case to be noticed hère is that plaintiff had set up 
in his replication that the release had been obtained through misrepre- 
sentation and fraud, and there was évidence tending to sustain the 
replication. 

In the présent case there was no such issue, and no évidence tending 
to support such an issue, but plaintiff's amended reply was in the 
nature of g. plea of non est factum, possibly because of Judge Taft's 
observation m the Wagner Case, and this plea was set up for the ob- 
vious pUrpose Of avûiding a suit in equity to set aside the release. 
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Assumirig' that it had that effect, riotwithstandmg the absence of mis- 
take, misrepresentation, or fraud, did it al sd hâve the efîect of re- 
lieving theplaintiff of the necessity of repaying or tendering to the 
défendant the money received în the supposed settlement, and for 
which the.release was executed? 

In the Harris Case the trial court charged the jury that if they made 
any allowance to the plaintifï they should deduct from it what he had 
received. It is contended by the plaintiff in error that this instruction, 
which was approved by the affirmance of the judgment in the Su- 
prême iCourt, is authority for the plaintifï's right to maintain this 
action without returning or tendering the return of the money he re- 
ceived in settlement of , his claim. But it appears from the Harris 
Case in the Circuit Court of Appeals as reported in 63 Fed. 800, 13 
ce. A. 598, and in the Suprême Court, 158 U. S. 326, 15 Sup. Ct. 
843, 39 L. Ed. 1003, and in a subséquent référence to the case in Texas 
Ry. Co. V. DashieU, 198 U. S. 521, 539, 33 Sup. Ct. 737, 49 L. Ed. 
1150, that the question of tehder was not raised or corisidered in either' 
of the apçellate courts, 'in 158 U. S,,,326, 330, 15 Sup. Ct. 843, 844, 39 
ly. Ed. 1003, the Chief Justice said, "Upon the issue? joîhed the va- 
lidity of thé release was a matter to be left to the jury;" and on page 
333, of 158 U. S., on page 84â, of 15 Sup. Ct. (39 L,. Ed. 1003), the 
Chief Justice said f urther : 

"To Tarions parts of the charge defendfint excepted, but we deem It un- 
necessary to go oter thèse exceptions Irt détail, as the charge as a whole was 
in accordance wlth the greàt welght of authority upon the subject, and was 
correct upon the issues jbined and the évidence thereon." 

In Texas & facific Ry. Co. v. Dashiell, 198 U. S. 531, 539, 35 Sup. 
Ct. 737, 740, 49 'L. Ed. 1150, the courf again refers to the Harris Case 
iii the following language: 

"A wrîtten releàse was set up in bar of an action for damages against the 
railway Company.' Several défenses were made to the release, among others, 
'that the mlnds of the parties never met on the principal subject embraced In 
the release, namely, the damages for which the action was brought.' This dé- 
fense was compllcated in the. instructions of the court wlth the défenses of 
fraud and mental ineompeténcy to understand the terms and estent of the re- 
lease, and It is dlfflcult.to make satisfactory extracts (rom the charge of the 
trial court. Enough, Kowever, appears to show that the court submitted to 
the jury the fact of mlstàke of Injuries received as bearing on the effect of 
the release, and this action was afflrmed by this court." 

It is clear from. thèse références that ail the Suprême Court de- 
cided in the Harris Case was that upon the issues joined (which did 
not include the question qf tender) the évidence was sufiicient to go 
to the jury. 

In Hill V. Northern Pacific Railway Co., 113 Fed. 914, 61 C. C. A. 
644, this court held that it was unnecessary . in that case to décide 
whether the question of fraud leadïng up to and inducing the exécu- 
tion of a release might be inquired into and determined in an action 
at.law in a fédéral court, for the reason that, conceding that it might 
bé,,good faith and fair dealing would require the plaintiff, as a condi- 
tion précèdent to the presentatioij and maintenance of such an issue, 
to return or offer to return the mbhey receiyed in considération of the 
release. 
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In Price v. Connors, 146 Fed. 503, 77 C. C. A. 17, the action was for 
damages for personal in jury sustained as a resuit of a gunshot wound. 
The défendants to tlie action set up as an affirmative défense in their 
answer that the plaintiff, for and in considération of the sum of $500 
paid to him by them, had released and discharged them from ail lia- 
bility for the alleged cause of action. In plaintifï's reply he alleged that 
if such a release was in existence it was obtained by the défendants 
collusively acting together for the purpose of cheating and defrauding 
the plaintiff out of his rights, and by taking advantage of plaintiff 
while he was intoxicated to such an extent as to be wholly unfit for 
the transaction of any business. In the trial court the jury was in- 
structed, in effect, that, if a person who has been injured by the nég- 
ligent act of another is fraudulently induced to sign a release for the 
damages sustained and accept a sum of money in settlement thereof, 
such release will not operate as a bar to the prosecution for damages 
to recover for such in jury, and it would not be necessary that plain- 
tiff should tender back the money so received or repay the sum to the 
défendant, but the jury should, in case they return a verdict for the 
plaintiff, deduct such sum from the damage assessed. This latter in- 
struction was held to be error by this court, reaffirming the doctrine of 
Hill V. Northern Pacific Railway Co., supra. We see no reason why 
the plaintiff would not be held to the same rule in the présent case. 
Indeed, plaintiff's amended reply appears to hâve been framed under 
the impression that such was the law, but, failing in proof, he novv 
seeks to justify his action upon the authority of cases that hâve not 
been followed by this court. 

There are numerous cases sustaining the rule that, where a person 
suing to recover damages seeks to ignore a previous settlement and 
release on the ground that the settlement was affected and the release 
obtained by mistake, imposition, or fraud, he must return or tender 
a return of the money received before he can maintain an action at 
law. The foUowing récent cases are in point: Lyons v. Allen, 11 App, 
Cas. (D. C.) 543; Drohan v. h. S. & M. S. Ry. Co., 162 Mass. 435, 
38 N. E. 1116; Gibson v. Western New York & P. R. Co., 164 Pa. 
143, 30 Atl. 308, 44 Am. St. Rep. 586 ; Strodder v. Stone Mountain 
Granité Co., 94 Ga. 626, 19 S. E. 1022 ; Morris v. Great Northern Ry, 
Ce, 67 Minn. 74, 69 N. W. 628; Och v. Mo., Kan. & Texas R. Co., 
130 Mo. 27, 31 S. W. 962, 36 h. R. A. 442; Niederhauser v. Détroit 
Citizens' St. Ry. Co., 131 Mich. 550, 91 N. W. 1028; Highlands v. 
Cumberland Valley Farmers' Mut. Ins. Co., 203 Pa. 134, 52 Atl. 130 ; 
Louisville & N. R. Co. v. McElroy, 100 Ky. 153, 37 S. W. 844 ; Lomax 
V. Southwest Missouri Electric R. Co., 119 Mo. App. 192, 95 S. W. 
945. 

The judgment of the Circuit Court is affirmed. 
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GILBERT TRANSP. CO. v. BORDEN, 
(Circuit Court of Appeala, First Circuit May 28, 1909.) 

. , : No. 787. 

1. Shipping (S 43*) — Demueeagb — Constbuction of Chabtee Paet*— "Ctis- 

TOMAEY DiSPATOH." 

A provision in a charter party for "customary dispatcli" in dlscharging 
baa référence to the local custom at the port of discharge. 

[Ed. Note. — For other cases, see Shipplng, Dec. Dig. § 43.* 

For other définitions, see Words and Phrases, vol. 2, p. 1806. 

Qulck dispatch, see note to Harrison v. Smith, 14 C. C. A. 657 ; RandaU 
T. Sprague, 21 O. C. A. 342.] 

2. Shipping (§ 172*)— Deihjeeagb— RjtsHT or Consignée to Designate Whaef 

È6n DiSOHABGING — AWAITING TUBN TO DiSCHABGE. 

The consignée of a cargo of lumber who had a vyharf In connection vp^lth 
tais lumber yard had the rlght to require the vessél to discharge at such 
wharf without llabllity for demurrage because of delay in awaitlng her 
tum, where the charter party provided for "customary dispatch" in dls- 
charging and the custom of the port required her to await her tum with- 
out demurrage. 
[Ed. Note. — For other cases, see Shipping, Dec. Dig g 172.* 
Demurrage, see notes to Harrison v. Smith, 14 C. C A. 657; RandaU v. 
Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C A. 4.] 

Appéal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Robert E. Goodwin (Eugène P; Çarver and Carver, Wardner & 
Goodwin, on the brief), for appellant. 

Richard P. Borden (Slade & Borden, on the brief), for appellee. 

Before COLT. PUTNAM, and LOWELL, Circuit Judges. 

LOWELIv, Circuit Judge. This was a libel for the demurrage at 
Fall River of the schooner William L. Walker, which had brought a 
cargo of lumber to that place. She was under charter for a voyage — 

"from Brunswick, Georgia, to Phlladelphia, New York, or good Sound port. 
One port only for dlscharging, orders on slgning blUs ladlng. * * * It is 
agreed that at the rate of not less than forty thousand (40M) feet per running 
day (Siindays and légal holidays excepted) shall be allowed for loadlng com- 
mencing from the time the captaln or agent reports vessel ready and prepared 
to recelve cargo, and customary dispatch for dlscharging." 

As stated by the learned District Judge: 

"The schooner arrived at Fall River June lOth, was ready to discharge, and 
so reported to the claimant on June llth. Not until June 20th was a dls- 
charging berth at the wharf assigned to her. She went Into it on that day, 
began dlscharging June 21st, and. flnlshed July 3d. In the assignment of a 
berth, she had her turn with other vessels, brlnging cargoes deliverable to the 
claimant, whose arrivais had preceded hers. Between June llth and June 
20th she was awaitlng her turn, while suCh other vessels were belng dlscharg- 
ed, and that part of her détention was caused by the f act that she was obligea 
tbus to await her turn." 

It is agreed that the customary rate of dlscharging pîne lumber at 
Fall River from a schooner like the Walker, after she is once in the 
dlscharging berth, is 35,000 feet per day. 

*For other cesos see same topic & i numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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The libelant contends (1) that the words "customary dispatch" nég- 
ative any custom at Fall River that vessels shall await their turn with- 
out reimbursement for the delay thus caused; (2) that the custom of 
Fall River, even if appHcable, excludes this delay; (3) that upon any 
interprétation of the charter party the claimant unreasonably delayed 
the discharge of the Walker by requiring her to await her turn at its 
wharf instead of sending her to some other wharf in Fall River. 

1. The libelant agreed to accept customary dispatch, i. e., dispatch 
according to custom. As there is no degree of dispatch for the dis- 
charge of lumber customary generally without regard to place, it fol- 
lows that the custom referred to in the charter party is necessarily 
local in the port of discharge, in this case the port of Fall River. An 
agreement for "dispatch," without qualification, may exclude waiting 
turn. Keen v. Audenried, Fed. Cas. No. 7,639. But the word "cus- 
tomary" must be given its fair meaning by way of qualification. Postl- 
thewaite v. Freeland, L. R. 5 App. Cas. 631; Hulthen v. Stewart 
(1903) A. C. 389; Smith v. Yellow Fine Lumber Co. (D. C.) 3 Fed. 
396; Lindsay v. Cusimano (C. C.) 12 Fed. 504. We are thus referred 
to the custom of the port of Fall River. The libelant contended that 
this construction of the words "customary dispatch" made them with- 
out any efifect. In their absence, the custom of the port would fix 
the rate of discharge. But the charter party fixes the rate of loading, 
irrespective of custom, and a référence to the custom of the port in 
fixing the rate of discharge was natural, even if unnecessary. Scrut- 
ton on Charter Parties (5th Ed.) p, 259. The custom of Fall River is 
controlling. 

2. There is some conflict of testimony concerning the custom of Fall 
River as afifecting a vessel awaiting her turn. This évidence is stated 
and reviewed in the opinion of the learned District Judge, and we 
agrée with his conclusion. The custom of Fall River requires a vessel 
like the Walker to await her turn. 

3. The consignée was a lumber dealer whose yard appears to hâve 
been connected with his wharf. Upon the évidence it is at least doubt- 
ful if there was any other wharf in Fall River generally suitable for 
the discharge of the Walker's cargo. But even if such a wharf ex- 
isted, the consignée could not reasonably be expected to accept deliv- 
ery at a wharf from which the lumber must be hauled to his lumber 
yard for a considérable distance and at very considérable expense. 
Under ordinary circumstances it had the right to require the Walker 
to await her turn at its own wharf. Niver Coal Co. v. Cheronea, 
143 Fed. 402, 406, 73 C. C. A. 502, 506, 5 L. R. A. (N. S.) 126, and 
cases cited. There we observed: 

"The same séries of décisions has also establlshed the further proposition 
that, aside from any peculiar cxistom, the consignée has a right, to a certain 
extent, to sélect a particular wharf or berth for discharge of the vessel, al- 
though that berth or wharf niay be oceupled when the vessel Is ready to un- 
load, for that reason delaying her; and this, not only under charter parties 
Uke those now before us contalning the words 'as ordered,' but also where 
neither thèse words nor an équivalent expression are found. This is not only 
the settled law in England, but it is the apparent law In the United States." 

The decree of the District Court is aiErmed, and the appellee recov- 
ers his costs of appeal. 
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NOTE.— Tbe MlowlDg la the opinion of Dodge, District Judge, in the court 
below: . 

DODGE, District Judge. Libel for demurrage. The llbelant's scliooner 
William L. Walker brought thls lumber from Brunswick, Ga., to Fall River, 
Mass., under a bill of lading dated May 4, 1907, in whlch Robert R. Slzer & 
Ce. of New York are the shippers named, and by thé terms of which the lum- 
ber was to be delivered at the port of Fall River to them or assigns, "he or 
they paying freight for the' said lumber, wlth ail conditions as per charter 
party." The charter party thus referred to is dated April 2, 1907, at New 
York. It is between Sizer & Oo. and the schoouer's agent, and it contains 
the foUowIng provisions regarding demurrage: 

"It is agreed that at the rate of not less than forty thousand feet per running 
day (Sundays and légal holidays excepted) shall be allowed for loadlng, com- 
mencing from the tlme the captain or agent reports vessel ready and prepared 
to receive cargo, and customary dispatch for discharglng. If to New York un- 
der the rules of the Maritime Exchange of the port of New York. And that 
for each and every day's détention by default of the said party of the second 
part or agent, $56 per day, day by day, shall be paid," etc. 

The voyage agreed npon was to be from Brunswick to "Philadelphla, New 
York, or good Sound port." The bill of lading agreeing to deliver the cargo 
at Fall River appears to hâve been signed by the master without objection, 
and neither party has contended hère that Fall River is not to be considered 
a "good Sound port" for tbe purposes of the case. 

Sizer & Co. assigned the bill of lading to the claimant In this case, who car- 
ries on business at Fall River as Cook, Borden & Co. The claimant accepted it 
at Fall River. He occupies a wharf in that port àt which cargoes of lumber 
consigned to Cook, Borden & Co. are received. The schooner arrived at Fall 
River June lOth, was re<"idy to discharge, and so reported to the claimant on 
June llth. Not untll June 20th was a discharglng berth at the wharf assigned 
to her. She went into it on that day, began discharglng June 21st, and finish- 
ed July 3d. In the assignment of a berth, she had her tum with other ves- 
sels brlnging cargoes deliverable to the claimant, whose arrivais had preceded 
hers. Between June llth and June 20th she was awaiting her turn, while 
such other vessels weee belng discharged, and that part of her détention was 
caused by the fact that she was obligea thus to await her turn. Once in the 
discharglng berth, it Is not claimed that the rate at which her cargo was there- 
after received (an average of 35,000 feet per day at least) was less than 
"customary." 

If the charter party conditions entitled the schooner upon her arrivai to 
no quicker "dispatch" in discharglng than was given her as above stated, no 
demurrage is recoverable. But if, as the libelant contends, "customary dis- 
patch" meant that the agreed time for discharge was to include 24 hours after 
report for providing her with a berth, and one day thereafter for every 35,- 
000 feet of her cargo — ^not counting Sundays or holidays — and that it was to 
expire at the end of the period so reckoned, the agreed time expired June 24th, 
and eight day s' demurrage at the charter rate are due, in ail $448. 

If the language of the charter party had been that the vessel should hâve 
"dispatch" or "prompt dispatch" or "quick dispatch" in discharglng, the con- 
signée would hâve been obliged to provide a berth for the vessel upon her ar- 
rivai at which she would not hâve to walt for her turn, and he would bave 
been liable for delay caused by bis failure to do so. tJnder an agreement for 
"dispatch," the consignée has no right to sélect a wharf already fully occupled, 
but is bound to receive the cargo as soon as the vessel Is ready to deliver it. 
Keen v. Audenried, 5 Ben. 533, Fed. Cas. No. 7,639; Sleeper v. Puig, 10 Ben. 
181, ï'ed. Cas. No. 12,940, afflrmed on appeal, 17 Blatchf. 36, Fed. Cas. No. 
12,941. A fortiori, when "prompt dispatch" or "quick dispatch" has been 
promised. Davis v. Wallace, 3 Cliff. 123, Fed. Cas. No. 3,657 ; Thacher v. Bos- 
ton Gasiight Oo., 2 Lowell, 361, Fed. Cas. No. 13,850; Ten Thousand and 
Eighty-Two Oak Ties (D. C.) 87 Fed. 935. 

An agreement for "customary dispatch," however, while it excludes cus- 
toms allowing the consignée, though able to receive, to postpone dolng so 
simply for his own advantage, may allow delays not allowable under agree- 
meuts of the klnds above referred to, and may Include delay through customs 
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of the port whtch he cannot control, such as the tlme allowed for flnding a 
berth, or the order in which vessels are to corne to the wharf. Smith v. Yel- 
iow Fine Lumber (D. C.) 2 Fed. 396; Lindsay v. Ousimano (D. G.) 10 Fed. 302, 
affirmed on appeal (C. C.) 12 Fed. 503 ; Milburn v. 35,000 Boxes of Oranges, 57 
Fed. 236, 6 C. C. A. 31T. 

Both parties hâve impliedly recognized Fall River as one of the "good 
Sound ports" at which the cargo was to be dlscharged according to the charter 
party. A custom, therefore, of good Sound ports In gênerai, so well established 
that the parties can be presumed to hâve contracted in vlew of it, requiring 
consignées to provide a discharging berth wlthin 24 hours after report, would 
settle the meaning of "customary dispatch" for the purposes of this case. The 
burden Is on the libelaut to show the existence of such a custom. 

It claims to dérive some assistance in doing so from the fact that "customary 
dispatch" as it stands in this charter party forms part of a clause which pur- 
ports to regulate with some care the time to be allowed for loading and for 
discharging, and to do this in connection with an agreement that the charterer 
shall pay at a fixed rate for delay caused by his default beyond the time al- 
lowed. But, while the clause referred to obliges the charterer to load wlthin 
a time capable of being deflnitely ascertained by calculatlon, it contains no 
more spécifie provision as to the time within which he must discharge than Is 
contained In the words "customary dispatch for discharging" ; and there is 
Btrong authority for holding that agreements for usual or customary dispatch 
are not sufficlent to bind the charterer to any fixed time, not even to the time 
usually occupied under ordinary clrcumstances, but that they leave him ex- 
cused for delays due to clrcumstances not within his control. Carver, Carriage 
by Sea (4th Ed.) | 614; Hulthen v. Stewart (1903) A. O. 389, there cited. 

The charterer relies also on the fact that the same clause contains an agree- 
ment that the rules of the Maritime Exchange of New York are to govern, If 
that port Is selected as the port of discharge. What those rules provide re- 
garding the discharge of lumber from southern ports appears from Bowen v. 
Sizer (D. C.) 93 Fed. 227; Randolph v. Wiley (D. C.) 118 Fed. 77; Smith v. 
Sizer (D. C.) 134 Fed. 928. By rule 4 the consignée has one calendar day after 
report In which to provide a berth, and by rule 5 one runnlng day is allowed 
thereafter for each 25, 30 or 35 M feet of cargo, according to the kind of lum- 
ber composing It. But In Randolph v. Wiley it was said that the provisions 
of thèse rules were not shown to hâve become the custom of New York, though 
sometimes used as a guide (118 Fed. 80) ; and In Smith v. Sizer It was held 
that an agreement for discharge at New York "as customary" could not be 
construed as making the rules applicable. Even if the rules could be taken 
as expressing the custom of New York, and whatever the dlfiîculty of supposing 
that the parties Intended to hâve the discharge within the time fixed by them 
if made there, but within a time otherwise fixed or not definitely fixed at ail 
If made elsewhere — ^the fact that the charter party terms do provide a method 
of limiting the time at New York, but leave It to be fixed only by "custom" 
elsewhere, renders it impossible to say that the charter party in any way rec- 
ognizes the New York rules or the New York custom as the standard for other 
ports. 

The libelant has sought to prove the custom of Sound ports and of Fall 
River to be as it claims by the évidence of witnesses familiar with the busi- 
ness of chartering vessels to bring cargoes of southern lumber to those ports 
and to other northern ports. The évidence has not seemed to me sufficlent for 
the purpose. I think it shows at most that cargoes are frequently carried to 
those ports under agreements that the vessel shall be dlscharged substantially 
in accordance with the New York rules, or, in other words, in accordance 
with what the libelant claims to be the custom. I do not think it goes far 
enough to establish the existence of such a custom at those ports In the sensé 
neeessary to warrant the finding that It is what this charter party means by 
"customary dispatch." 

Tlie elaimant's évidence, on the other hand, was that the custom of Fall 
River requires vessels to walt their turn in discharging. The facts appear to 
be that the clalmant is the only concern there having a wharf at which lum- 
ber cargoes brought In vessels not belonging to the occupant are received. At 
the elaimant's wharf cargoes of lumber bave been for several years received. 
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vieSBelB btlnglng them hâve been required to discharge, In turn, and no de- 
murrage lias been pald for delay so caused. Thèse facts at least prevent the 
flnding that the custom at Fall River Is ai the libelant contends, and, as above 
hèld, no custom of Sound ports has been proved which mlgbt be regarded as 
adopted when the vessel was loaded for Fall River under this charter party. 
It further appeared that no other wharf In Fall River to whlch the vessel 
mlght hâve been ordered upon her arrivai was provided with facillties for the 
discharge of such a cargo. It Is true that "customary dispatch" in a gênerai 
port like New York is held to refer to the gênerai customs of the port, and not 
to the spécial Usage of the charterer in his business, or his spécial means of 
dispatching a shlp. See Eleveh Hundred Tons of Coal (C. C.) 12 Fed. 185, 187. 
But what is the rule when, as In that case (in which demurrage was claimed 
for delay In loading), there were no usages to which the charter could refer 
exeept those of the shipperî It was sald that the agreement to load according 
to the custom of the port referred to the shipper's usages, or to nothing, So 
hère as to the usages of the consignée. 

It wàs urged on the libelant's behalf that It is to be presumed that "custom- 
ary dispatch" was Intended to secure to the vessel something more than the 
rlght to discharge in her tum, to which she would be In any case entitled, even 
1( the charter party andhill of lading had contalned no stipulations at ail re- 
latlng to her dlScharge, as In Bartlett v. Cargo of Lumber (D. C.) 41 Fed. 890 ; 
Bellatty v. Curtis (D. 0.) 41 Fed. 479; The Viola (D. O.) 90 Fed. 750. Under 
some drcumstances I thlnk such a presumptlon mlght be held to exist, and 
might be entitled to some weight. See Crowley v. Hurd (declded in this court, 
July 13, 1908) 172 Fed. 498. But In this case the agreement for customary 
dispatch does not stand as part of an express agreement In regard to "lay 
days for dlscharglng," and there Is no évidence tending to show that any cus- 
tom whereby the time for discharge can be deflnltely fixed has ever been rec- 
ognlzed by the consignée as applicable to this contract In the absence of any 
such évidence and of snfflclent proof that the custom asserted by the libelant 
Is so far the custom of New York, or of the Sound ports generally, that both 
parties can beheld on that ground to hâve adopted ifc I am unable, whatever 
the force of the presumptlon referred to, to hold that the meaniug of "cus- 
tomary dispatch" contended for was the meanhig of their agreement. In order 
to make It certain that the vessel Is not to be held to awalt her turn In ports 
where the practlee of discharge in turn Is followed, she ghould Inslst upon an 
express agreement for diseharge according to the rules of the New York Mari- 
time Ëxcbange, or wlthln the tlme whlch they allow. 

The llbel must therefore be dismissed, wIth costs. In vIew of this resuit, 
there is no occasion to consider the other grounds of défense relied on by the 
clalmant, or the clalm of damage to the cargo set up In the answer by way of 
recoupmeut 



MILLER et al. y. MARGERIB. 

(Circuit Court of Appeals, Ninth Circuit May 28, 1909.)' 

No. 1,692. 

JrDGMENT (§ 570*)— JUDGMENTS OPEBATIVE AS BAB— JUDaMENT ON DEMTTKBE» 

— Depective Pleading. 

A deeree dismissing a suit in equlty on demurrer on the ground that 
the blU failed to allège essentlal facts is not one on the merlts, and can- 
not be pleaded in bar to the cause of action stated by an amended blll, 
which supplies such omissions. 

[Ed. Note.— For othfer cases, see Judgment, Cent. Dig. H 1028-1045; 
Dec. Dig. S 570.*] 

Appeal from the District Court of the United States for Divi^ 
sion No. 1 of the District of Alaska. 

*For otber oases see Eame toplo ft i NmiBBB in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe* 
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E. M. Barnes, for appellants. 
Malony & Cobb, for appellee. 

Before GII^BERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

HUNT, District Judge. In 1906 complainants instituted an ac- 
tion in equity in the District Court of Alaska, wherein they prayed 
for a decree adjudging défendant to hold lot 4, block B, of the town 
of Juneau, in trust for complainants. General relief was also asked. 
The bill alleged that a trustée of the town site of Juneau was duly 
appointed under the provisions of an act of Congress approved March 
3, 1891 (26 Stat. 1099, c. 561, § 11), entitled "An act to repeal timber 
culture laws and for other purposes." U. S. Comp. St. 1901, p. 1467. 
It also alleged that exclusive possession of the lot was in complain- 
ants and their grantors from 1885 until a time thereinafter named 
in the bill, and that in May, 1903, "défendant falsely and fraudulently, 
and without intent to impose upon said trustée," represented to him 
"that he, the défendant, and his grantors were the owners of, and 
in possession of, and entitled to the possession of, said lot on the 13th 
day of October, 1903, ever since had been and then were such owners, 
and were at ail times in the possession of said lot; that said trustée 

did on the day of May, 1903, at his office in Juneau, Alaska, 

actually hear and détermine on said false statements as aforesaid the 
said questions of said occupancy and ownership of said lot," and 
acting under the belief that such statements so made were true made 
a deed of the lot involved to défendant. Complainants then set up that 
neither of the complainants "had any knowledge of said hearing, or 
any opportunity to learn of said hearing, or any opportunity to deny 
said false statements, or any part thereof , or to prove said statements, 
or any part thereof, false, at any time or place." 

Défendant demurred generally, setting forth that the bill failed to 
show how or by what means complainants were prevented from hav- 
ing knowledge of the hearing before the trustée of the town site, and 
that it failed to show that such want of knowledge or opportunity 
to be heard before the trustée was induced or caused by défendant. 
The trial court sustained the demurrer and rendered judgment, dis- 
missing the action. Complainants appealed, and the decree was af- 
firmed. Miller et al. v. Margerie, 149 Fed. 694, 79 C. C. A. 382. In 
a discussion of the bill, Judge De Haven cited the section of the Act 
of Congress referred to, and which relates to the disposition of lots 
by a town site trustée in Alaska, and said: 

"Tliere is no allégation in the bill that the trustée failed to give the 
notice required by the régulations of the Secretary of the luterior, or, if 
such notice was given, that the failure of the complainants to be Informed 
thereof and to appear before the trustée with their proofs was the resuit 
of fraudulent couduct upon the part of the défendant, or of souie accidentai 
cause which would be recognlzed by a court of equity as sufflcient ground 
upon which to hold that they ought not to be concluded by the action of the 
trustée in conveying the lot in controversy to défendant. The demurrer 
directed spécifie attention to thèse defects in the bill, and was properly 
sustained. It is not sufflcient to allège generally that the complainants did 
not hâve knowledge of the hearing before the trustée, or opportunity to 
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prove that the représentations made by the défendant to the trustée In obtaln- 
ing the légal title to the lot described in the bill were false; but the par- 
tlculur facts and clrcumstauces which prevéuted them fi'oni having notice o£ 
the proceediugs and opportuuity to protect their rights should be set out 
in the bill, so as to enable the court to détermine from the facts so alleged 
whether the complainants show tbemselves to hâve beeu preyented by fraud 
or accident from appearlng before the trustée and establishing their right to 
acquire tltle to the lot which is the subject of eontroversy in this action." 

Complainants thereafter filed an amended bill in the lower court, 
seeking to cure the omissions in the original bill and to meet the views 
expressed by this court. To the amended bill défendant filed his an- 
swer, pleading, among other défenses, res judicata, setting up the 
former judgment of the court upon the demurrer. Complainants then 
demurred to that part of the answer containing the plea of res judicata. 
The District Court overruled the demurrer and gave complainants 
10 days to reply. Complainants elected to stand upon the demurrer, 
whereupon judgment of dismissal was entered against complainants. 
Complainants hâve appealed, and argue that the lower court erred in 
sustaining the plea of res judicata. 

The former décision of this court was confined to the question of the 
sufficiency of the complainants' bill. It was not heïd as a matter of 
law that, if there had been no notice at ail given by the trustée of a 
time when he would hear and détermine the respective claims of 
complainants and défendant to the lot in question, as was required by 
the régulations of the Secretary of the Interior (13 Land Dec. Dep. 
Int. 583), and that if failure to give such notice was the resuit of acts 
amounting to déception and fraudulent conduct upon the part of de- 
fendant, and that if complainants in fact never knew of the claims of 
the défendant, and because of lack of any knowledge and notice of any 
claim to the lots by défendant had no opportunity to prove that cer- 
tain représentations of fact which were made by the défendant to the 
trustée were false, and were made with intention to deceive the trus- 
tée of the town site and to defraud complainants of their rights to 
the lot involved, and did deceive him and did injure complainants, 
and that but for such fraud and déception and for lack of knowledge 
and opportunity to be heard the trustée would not hâve made a deed to 
complainants to the lot, there could be no recovery against défend- 
ant. 

Thèse are the matters, however, which complainants now set forth, 
in addition to ail that was pleaded in the former bill. They now al- 
lège that defendant's représentations of continuons possession on and 
after October, 1893, not only were wholly false, and were made to 
impose upon the trustée and to induce him to make a deed, but that 
they were wrongf uUy made to withhold from thèse complainants any 
knowledge of the hearing required to be had by law of the claim 
of défendant to the property. It is also expressly averred that the trus- 
tée fixed no time or place for hearing any claims of either of plaintiffs 
or défendant to said lot, that he gave no notice whatsoever, gave no op- 
portunity to plaintiffs, or either of them, to présent their interest in and 
to said lot, or any part thereof , in accordance with any principle of law 
or equity applicable to said case or hearing, or at ail, observed no rules 
whatsoever for contests before registers and receivers of the local land 
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offices, pr'mted or published no notice, whatsoever, ail owing to the 
false and fraudulent statements of this défendant. 

The further plea is that the trustée heard and deterrained the mat- 
ter upon the alleged false and fraudulent statements made by défend- 
ant, and that neither of the complainants, by reason of the matters 
set forth, had any knowledge of the hearing or any opportunity to deny 
or to prove at any time or place the falsity of the alleged statements 
of thè défendant, and that plaintififs had no knowledge of any claim 
-.vhatsoever by défendant to the lot in controversy until after the trus- 
tée had issued patent therefor. It is also pleaded that at ail times 
mentioned in the bill the évidences of complainants and their grantors' 
titles were duly recorded in the United States commissioner's (ex of- 
ficio recorder's) office at Juneau, and that therefore the trustée "at ail 
■che times of said claim to said lots being so made by said défendant 
well knew of plaintifïs' claim thereto, and that plaintiffs and défend- 
ant each claimed said lot," and that défendant solely by the alleged 
false and fraudulent statements obtained title to the said lot. 

Considering thèse averments, the bill filed in the présent suit fairly 
supplies the principal defects in the original bill, and the lower court 
ought to hâve sustained the demurrer to the plea of res judicata. 
While a judgment upon a demurrer may be and often is a judgment 
on the merits, and is whoUy conclusive, yet, as we hâve seen, the 
former judgment herein did not go to the real merits of the question 
that complainants tried to présent. They failed only because their 
pleading did not allège ail essential facts. Analogy is found between 
such a défective pleading and a case where there has been a judgment 
of nonsuit. A party may go to trial and establish some facts, but 
does not establish ail that are necessary to make a prima facie case. 
Nonsuit is granted. A new action is begun by a complaint that is 
good. Défendant cannot plead the judgment of nonsuit as a bar 
to the second action, for the décision on the first trial has gone no 
farther than to hold that the plaintifï failed to prove some one or 
more facts essential to his recovery. So in a judgment rendered as 
a conséquence of sustaining a demurrer, where there hàs been an 
insufficient pleading as in the présent case, complainant may supply 
the omissions of his bill by a good pleading, just as plaintifï was per- 
mitted to make sufficient proof where he had failed before. Freeman 
on Judgments, § 267 ; Black on Judgments. § 707. 

In Gilman v. Rives, 35 U. S. 298, 9 L. Ed. 432, the Suprême Court, 
through Justice Story, held that: 

"A .iudgment that a déclaration is batl in isnbstaiice (which alone, and not 
matter of form is tiie ground of a gênerai démarrer) can never be pleaded 
as a bar to a good déclaration for the same cause oi' action. Ttie judgment 
is in no just sensé a judgment upon the merits." 

In Gould V. Evansville, etc., R. R. Co., 91 U. S. 526, 23 L. Ed. 416, 
the Suprême Court deduced thèse rules f rom the authorities : 

"(1) That a judgment rendered upon demurrer to the déclaration, or to a 
material pleading, setting forth the facts, is equally conclusive of the mat- 
ters confessed by the demurrer as a verdict flnding the same facts would 
be, since the matters in controversy are established in the former case, as 
well as in the latter, by matter of record, and the rule Is that facts thus 
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established can never after be contested between the same parties or those 
In prlvity wlth them. (2) That if judgment Is rendered for the défendant on 
demurrer to the déclaration, or to a material pleading in chief, the plaintiff 
can never after malntain against the same défendant, or his privies, any slml- 
lar or concurrent action for the same cause upon the same grounds as were 
disclosed in the flrst déclaration, for the reason that the judgment upon such 
a demurrer détermines the mérita of the cause, and. a final judgment decid- 
ing the rlght must put an end to the dispute, else the lltlgation would he 
endless. Rex v. Kingston, 20 State Trials, 588; Hutehin v. Campbell, 2 W. 
BI. 831; Clearwater v. Meredith, 1 Wali; 43, 17 L. Ed. 604; Gould dn Plead. 
§ 42; Ricardo v. Gardas, 12 Cl. & Fin. 400. Support to those propositions 
is found everywhere; but it is equally well settled that, if tjie plaintifC fails 
on demurrer In his flrst action from the omission of an éssential allégation 
in his déclaration which is fuUy supplied In the second suit, the judgment in 
the flrst suit is no bar to the second, although the respective actions were 
instituted to enforce the same rlght, for the reason that the merits of the 
case, as disclosed in the second déclaration, were not heard and deeided in 
the flrst action. Aurora City v. West, 7 Wall. 90, 19 L. Ed. 42; Gilman v. 
Rives, 10 Pet. 298, 9 L. Ed. 432; Richardson v. Barton, 24 How. 188, 16 
L. Ed. 625." 

In Cromwell v. County of Sac, 94 U. S. 351-364, 24 L. Ed. 195, 
it was said: 

"Allégations of an esseutial character may be omitted in the first déclara- 
tion and be supplied in the second, in which event the judgment on de- 
murrer in the first suit is not a bar to the second, for the reason that the 
merits of the cause as disclosed in the second déclaration were not heard 
and declded in the first action. Gllman V. Rives, 10 Pet. 298, 9 L. Ed. 432; 
Richardson v. Barton, 24 How. 188, 16 h. Ed. 625; Aurora City v. West, 

7 Wall. 90, 19 L. Ed. 42." Blssell v. Spring Valley Township, 124 U. S. 225, 

8 Sup. et. 495, 31 L. Ed, 411; City of North Muskegon v. Clark, 02 Fed. 
694, 10 C. C. A. .591 ; Splcer v. United States, 5 Ct. Cl. 34 ; 6'Hara v. JParker, 
27 Or. 156, 39 Pac. 1004. 

In Alabama, etc., Ry. Co. v. McCerren, 75 Miss. 687, 23 South. 
423, 876, where plâintifï sued in tort, it was contended that a plea of 
res judicata would lie where plaintiff after declining to amend her 
complaint, and after appeal to the Suprême Court of the state, sought 
to prosecute her amended complaint for the same injury; but the 
court well said : rf, 

*■ "There is no merit whatevér in this contention, for it ÎB, In efCect, this, 
viz.: That no one can appeal from the judgment of an iiiferior court upon 
the insufflcieney of a pleading to this court without being held subjeet to the 
penalty of havlng awarded against hini final judgment, If the insufflcieney of 
the pleading shall be afflrmed by us. We do not se understand the law. In our 
opinion, one may appeal from an unfavoi'able judgment on his pleading, and 
the risk taken is that of havlug a cost bill to pay, and not that of having final 
judgment upon the merits of the controversy Ineffectually sought to be 
presented by a bad plea pronounced against hini, if the appellate court shall 
concur in the unfavorable judgment appealed from." 

Tested by the principles upheld in the authorities cited, which are 
not in conflict with Lindsley v. Union Silver Star Mining Co., 115 
Fed. 46, 52 C. C. A. 640, our conclusion is that the matter put directly 
in issue now is not the same that was put in issue in the former suit, 
iind that the merits of the controversy as disclosed in the last bill 
were not considered or deeided in the first case. It foUows that, in- 
asmuch as the judgment pleaded was not a bar to this suit, the court 
erred in entering jttdgrtiènt for the défendant. 
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The judgment is reversed, and the cause is remanded to the Dis- 
trict Court for the District of Alaska, Division No. 1, with directions 
to proceed in accordance with the views herein expressed. 



COHEN V. ONITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1909.) 

No. 835. 

Bankhtjptct (§ 495*)— OrrENSBs Against Bankrtiptcy Laws— Evidence. 

lïi tlie prosecution of a banlirupt for conceallng property from his trus- 
tée, the schedules flled by liini are not admissible la évidence agalust him, 
being withln the provision of Kev. St. §• 860 (U. S. Comp. St. 1901, p. 661), 
that no pleadlng of a party, nor any discovery or évidence obtained fronj 
a party or witness by means of a judicial proceeding, shall be glven in 
evidehce in any criminal proceeding. 

[Ed. Note. — Por other cases, see Bankruptcy, Dec. Dig. § 495.*] 

In Errdr to the District Court of the United States for the District 
of South Garolina. 

F. L. Willcox (Henry E. Davis, Walter H. Wells, and Willcox & 
Willcox, on briefs), for plaintiff in errer. 

Ernest F. Cochran, U. S. Atty. (Abial Lathrop, Asst. U. S. Atty., 
on brie f), for the United States. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

GOFF, Circuit Judge. The plaintifï in error was indicted for know- 
ingly and fraudulently concealing certain personal property belonging 
to his estate as a bankrupt, which should hâve been returned and de- 
livered to his trustée in bankruptcy. On trial duly had, he was con- 
victed and sentenced to impri.sonment for the term of six months. 
The assignments of error relate to the admission during the trial of 
certain évidence offered by the district attorney for the considération 
of the jury. 

Over the objection of the plaintifif in error, the court below permif- 
ted the défendant in error to offer in évidence the schedules attached 
to the voluntary pétition which had been filed by him in bankruptcy. 
Thèse schedules wefè objected to, on the insistence that under thé 
bankrupt law no testimony of the bankrupt is admissible against him 
in a criminal proceeding, and that, as the schedules constituted such 
testimony given by him, they came within the exemption of said law, 
and on the further ground that they constituted évidence obtained from 
the plaintiff in error by means of a judicial proceeding, and therefore, 
by virtue of section 8C0 of the Revised Statutes of the United States 
(U. S. Comp. St. 1901, p. 661), were inadmissible. 

The bankrupt act requires the bankrupt to submit to an examination 
côncerning the conduct of his business, the cause of his bankruptcy, his 
dealings with his creditOrs and pther persons, the amount, kind, and 
wheréabouts' bf his property, and ail other matters which may affect 

*For otber çasee see same topic & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Inrlexcs 
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the administration and settlement of his estate, but provides that no 
testimony given by him sliall be offered in évidence against him in any 
criminal proceeding. It requires him to prépare, make Oâth to, and 
iile with his pétition a schedule of his property, showing the amount 
and kind thereof. Section 860 of the Revised Statutes reads as fol- 
lows : 

"No pleadlng of a party, nor any discovery or évidence obtained from a 
party or wltness by means of a judicial proceeding in thls or any foreigii 
country, shail be giveii in évidence, or In any manner used against liim or Iiis 
property or estate, in any court of tlie tJnited States, in any criminal pro- 
ceeding, or for the enforcement of any penalty or forfelture: Provlded, that 
this section shall not exempt any party or vritness from prosecution and 
punishment for perjury committed In discovering or testlfying as aforesaid." 

It was necessary for the défendant in error, in order to prove the 
allégations of the indictment, to show that certain property mentioned 
in the indictment was at one time in the possession of and owned by 
the plaintiflf in error and that thereafter it was by him concealed from 
his trustée. For the purpose of doing this the schedules in bankrupt- 
cy were introduced. The bankrupt act, recognizing the well-estab- 
hshed rule that admissions of a party obtained by force, threats, or 
duress, or by judicial proceedings, should not be used against him, 
provided that the testimony given by him in the proceedings connect- 
ed with his bankruptcy should not be used as évidence in any criminal 
case against him. No one can be compelled to testify against himself. 
The immunity referred to is in accordance with the provisions of the 
fîfth amendment to the Constitution of the United States, and with 
it should hâve a libéral construction. By that amendment ail citizens 
of the United States are given immunity from self-incrimination, and, 
independent of the législation mentioned, this constitutional provision 
makes it contrary to the principles of our government to convict any 
one of crime by compelling the production of his private: books and 
papers, or by resorting to the use of discoveries founded on his oath, 
required of him in judicial proceedings. . 

Whatever the rule may be in thé criminal courts of the states of the 
Union, concerning which it may be conceded there is conflict, cer- 
tainly it must be admitted that in the fédéral courts the exemption 
from compulsory self-incrimination is seeiired by the Constitution of 
the United States. The language used in section 7, subd. 9, of the 
bankrupt act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. 
Comp. St. 1901, p. 3425]), "but no testimony given by him sjhall be 
offered in évidence against him in any criminal proceeding;" is simply 
the récognition of the fact that the law requires the bankrupt to give 
his testimony in the proceedings by which he pétitions for his dis- 
charge, and having thus forced him to testify, or to forego the benefits 
of the law, it proceeds to provide the immunity usual under such cir- 
cumstances. The words we hâve quoted are not to be held as modify- 
ing or rendering inapplicable the provisions of said section $60 to 
casfes of this character. Rather are they in aid of that section, and 
even if the contention of the district attorney that the immunity grant- 
ed in the bankrupt act was only intended to apply to the oral testimo- 
ny of the bankrupt could be sustained, nevertheless said section 860 
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would prevent the use of the bankrupt's schedules in a criminal pros- 
ecution. This question was in substance considered and decided in 
the Circuit Court of Appeals, First Circuit, in Johnson v. United 
States, 163 Fed. 30, 89 C. C. A. 508, 18 L. R. A. (N. S.) 1194; Mr. 
Justice Holmes speaking for the court, and holding that the schedules 
in bankruptcy are protected by Rev. St. § 860, and that it was errer to 
admit them in évidence in a criminal prosecution. 

In the case we now consider, the schedules were used by the prose- 
cution for the purpose of showing that the property described in them 
was returned by the accused as ail of the property owned by him at 
the time of the filing of his pétition in bankruptcy, thereby tending to 
show, in connection with other testimony offered to prove his owner- 
ship of other property, an intent on his part to aid in the concealment 
charged in the indictment. Such évidence was not only within the 
prohibition of the provisions of the bankrupt act, but was contrary to 
the exemption aiïorded by the Revised Statutes quoted, which is even 
more comprehensive than the constitutional guarantee we hâve re- 
ferred to. The schedules should not hâve been considered by the jury, 
and, while it is not for us to détermine as to their force and efïect rela- 
tive to the différent counts of the indictment, still we can properly say 
that in the light of the other évidence found in the record the jury 
must hâve been greatly impressed by the information tliey furnished. 

It becomes unnecessary to consider the other assignments of error. 
The judgment complained of will be reversed, the verdict of the jury 
will be set aside, and the cause remanded for such further proceedings 
as may be proper. 

Reversed. 



NORTHEKN LUMBER & FIBRE CO. v. PAQUETTB. 

(Circuit Court of Appeals, Eirst Circuit. May 27, 1909.) 

No. 808. 

Masteb and Servant (§§ 288, 289*)— Masteb's Liabilitt fob Injtjey to Sebv- 
ÀNT— Actions— Questions eob Jubt. 

Where plaintifll, a young man 21 years old, who had never worked wltti 
macliinery, was set to work In defendant's pulp mill, witliout instructions 
or warning, to operate a machine for taking the bark from logs and slabs 
which he was required to hold agalnst the cutting knives of a rapidly re- 
volving disk, and lost some of his Angers by thelr coming In contact with 
the knives owing to the "jumping" of a slab, whieh was llable to occur at 
intervais because of knots in the slabs, but which he had not bef ore seen, 
the questions of his assumption of risk and contributory négligence were 
properly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1068- 
1132; Dec. Dig. §•§ 288, 289.*] 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

♦For other cases see same toplc & i numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexés 
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: Mefrill Shurtleff (Drew, Jordaiv :Shurtleff.& Morris, on the brief), 
for plaintifF in errorJ 
Henry F. Hollis, for. défendant ;ip eïror. , - . 

Before COLT, PUTNAM, and LOWELL, Circuit Judges.i i : 

LOWELL, Circuit Judge. The défendant' in error, hereinafter 
called the plaintiff, sued the plalintiff in error; her'eihaf ter called the 
défendant, to recover for injuries received in the défendant's pulp 
mill While he was operating a machine called a "barkief." This was 
liséd to remove the batk from logs and slabs. ''Four knives wére set 
ràdiâlly ùpon a circulât disk projecting slightly from its surface; the 
disk made from 1,000 to 1,'200 révolutions à minute. The side of the 
log or.slab çarryin^ the bark was pressed against the Tevolving disk 
sb that the knives reriibVed the bâ'fk ànd, to some extent, smoothed the 
surface pf the log or' slab. '■ 

The plaintifif was 21 years oTd. He came from â îarm to the de- 
fendaùt's pulp miU àbout two weeks before the accident. He had 
bèen a logger in the vvoods, but had not before wofked on machinery. 
E)uring thèse two weeks he had.been "lugging woôd td use into the 
stovè," "feeding the rack,'* and "cutting slabs" on a circular sawi Two 
or three times before the accident he had worked on the barker with- 
out difficulty from three-quarters of an hour to an bout. In the mid- 
dle. of the night he wag foused from his bed by the night bosS, and 
was set tô work on the barkec. About two hours later he barked a 
slab which still carried the spikeà formérly driven into it. The sparks 
flew, and the knives were dulled. There was évidence tending to show 
that slabs having knots in them "jumped" more than others when 
held against the barker; also that the jumping was greater when 
the knives were dull. The operator was then compelled to increase 
his pressure on the slab against thè disk. The jumping- was generally 
away from the barker against the operator's pressure, but, two or 
three hours after the plaintifï's encountëring the nails, a slab which 
he was pressing against the barker was thrown violently from the 
disk, his hands came in contact with the knives, and he lost three or 
four fingefs. There was évidence that this more violent jumping bc- 
.curred infrequently, once or twice a weelç. The plaintifï had never 
seen it, and testified that he had not been warned about it. The de- 
fendant asked the court to direct a verdict in its favor. The learned 
judge refused, ànd the, défendant duly excepted- The jury found 
a verdict for the plaintiff, ànd the défendant broiight thjs writ of error. 
Jn this court the défendant rested its case upon the plaintifï's alleged 
assumption of the risk invblved in the opération of the barkerj and his 
alleged contributory négligence. 

But the plaintiff had little expérience of machinery, and had worked 
but little upon the machine in question when he wa's'aroùsed at mid- 
right:,, five or six hourg before the accident happened. That the 
barker" was in sbme respects dangerous he knew; that Ibgs and slabs 
did not always lie, quiet against the revolving disk his expérience had 
proved. He found himself compelled to hold them there by the ex- 
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ercise of some force, but the évidence warranted the jury in finding 
that he did not know, when the dulled knives came in contact with 
knots or like obstacles, that the slab would occasionally be flung from 
the barker with great and extraordinary force beyond his strength 
to hold the slab in place, so that the protection given his hands by the 
slab might be suddenly removed and his fingers eut off. This danger 
called for a warning, and there was évidence that no warning had been 
given. Under ail thèse circumstances, we are not able to say that 
the learned judge of the court below erred in submitting to the jury, 
tinder instructions otherwise unobjectionable, the question of the_^plain- 
tifï's assumption of risk and contributory négligence. Exceptions over- 
ruled. 

The judgment of the Circuit Court is affirmed, and the défendant in 
error recovers his costs in this court. 



In re KORONSKY. 

(Circuit Court of Appeals, Second Circuit. May 19, 1900.) 

No. 26T. 

Bankeuptoy (§■ 391*)— Stay of Pkoceedings Against Bankhupt— Debts Dis- 
CHARGEABLE— Fine fob Contempï. 

A fine imposed l)y a state court of New York for eontempt, committed 
by willfully presenting to the court false affldavits, is not a debt wliich is 
released by a discliarge in bankruptcy under Bankr. Act July 1, 1898, c. 
541, § 17a, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428). and a court of 
bankruptcy will not stay proceedings against the banlirupt for its en- 
foreenient. 

[Ed. Note. — For otUer cases, see Bankruptcy, Cent Dig. §§ 049-054 ; Dec. 
Dig. § 391.*] 

Pétition to Review Order of the District Court of the United States 
for the Southern District of New York. 

This cause cornes hère upon pétition to revise and reverse an order 
made in the bankruptcy court, Southern district of New York. The 
order sought to be revised was entered upon notice; it denied a mo- 
tion to vacate a prier order of the same court, made ex parte, enjoin- 
ing further proceedings for the enforcement of a eontempt order of 
the City Court of the City of New York fining the bankrupt $1,759.46. 

See Dollard v. Koronsky, 61 Mise. Rep. 392, 113 N. Y. Supp. 793. 

Allen & Sabine (Yorke Allen, of counsel), for petitioner. 
Horace London, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. It is manifest from the record that 
the particular eontempt of which Koronsky was found guilty and 
for which he was fined was a deceit practiced upon the court. Hav- 
ing been served with summons and complaint, he failed to appear or 
answer, and, when judgment was entered against him by default, mov- 

•For other cases see same topic & § mumbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Inilexes 
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ed to vacate the same on the ground that he had never been served. 
This motion was made on perjurious affidavits, including his own. 
The original order in the City Court has since been affirmed by the 
Appellate Term. Manifestly the offense was one peculiarly against 
the court, and of the sort where the punishment of the offender is a 
vindication of the dignity of the court; it does not lose that character 
because the statute authorizes the court to turn over the amount of 
the fine when collected to some person pecuniarily aggrieved by the 
offender's conduct. See Spalding v. New York, 4 How. (U. S.) 21, 
11 L/. Ed. 858, where it was held that fines for such offenses are not 
dischargeable under Bankr.; Act Aug. 19, 1841, c. 9, 5 Stat. 440, the 
language of which is substantially like that of the présent act (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 

The District Judge apparently felt himself constrained to the con- 
clusion that the Spalding Case did not apply, in view of the express 
terms of sections 8 and 14 of the New York Code of Civil Procédure ; 
which Code was passed long subséquent to the making of the order 
whioh was reviewed in that case. Apparently his attention was not 
called to the fact that the statute law of the state when Spalding was 
punished contained provisions in ail important respects the same as 
those now in force. In 2 Rev. St. N. Y. (3d Ed.) pt. 3, c. 3, tit. 2, 
art. 1, § 10, will be found the original of section 8 of the Code, and 
in part 3, c. 8, tit. 13, § 1, will be found the original of section 14 of 
the Code. 

As to offenses against a court of the nature of a contempt, we are 
unable to appreciate any distinction in character between the will fui 
disobedience of a court's mandate and the endeavor to deceive the 
court by false testimony willfully given by the offender; if any there 
be, the latter is the more offensive. 

The State court should be left free to enforce the penalty it has im- 
posed. 

Order reversed. 



IN EE HALL. 721 



In re HALIi. 

(District Court, S. D. New York. June 7, 1909.) 

Baneetjptct (§ 391*) — Stat op Pboceedings Against Bankeupt— "Dis- 

CHABGEABLE DeBTS"— FiNE FOB CONTEMPT. 

A fine imposed on a bankrvipt, although after the flling of the pétition 
against him, by a state court for a criminal contempt is not a dischargea- 
ble debt under Bankr. Act July 1, 1898, c. 541, § 17a, 30 Stat. 550 (U. S. 
. Comp. St. 1901, p. 3428), and proceedings for its enforcement will not be 
stayed by the court of bankruptcy, if prior to the stay the bankrupt had 
actually discharged the order of the court. ,,^ - 

[Ed. Note.— -For other cases, see Bankruptcy, Cent. Dig. §§ 649-654 ; Dec. 
Dig. § 391.*] 

In Bankruptcy. On motion to vacate stay. 

Louis J. Rosett, for bankrupt. 

James Foster Milliken, for judgment créditer. 

HAND, District Judge. In re Koronsky (C. C. A.) 170 Ped. 719, 
governs this case, although it is true that the contempt there preceded 
the filing of the pétition. That makes no différence, because though 
the stay would prevent any further steps from being taken in the ac- 
tion, yet if, prior to the stay, the bankrupt had actually disobeyed the 
order of the court, his punishmènt must be entirely for the court. It 
can make no différence that the court has not fixed this punishmènt 
prior to the stay itself. , 

It is also true that in the case at bar the attorney may hâve been in 
contempt for moving the bankrupt's punishmènt, but this is not a 
motion to punish him for disobedience of that order. I do not think, 
therefore, that the case at bar is distinguishable. 

The bankrupt asserts, however, that he permitted the order punish- 
ing him to be entered, because he relied upon the stay, that he had 
a good excuse for failing to obey the order of the state court, and 
that he should not now, having acted in reliance upon the order of this 
court, be deprived of its protection. The matter is one of jurisdic- 
tion, and this court cannot retain jurisdiction, even in the interests 
of equity. No doubt, if the facts are as the bankrupt asserts in his 
papers, the state court will give him a fair hearing upon a motion to 
reopen that order, but whether it does or not can make no différence 
in the disposition of this motion, for I cannot assume an improper 
jurisdiction in order to prevent the chance of another court's dealing 
unfairly with the bankrupt. I must assume that the state court is 
quite as able to consider his excuse as the court of bankruptcy, and 
he will without doubt be able to get from that court such modification 
of its order as in justice he should. He has lost nothing by the lapse 
of time, since an appeal would bave been quite fruitless, and his only 
effective course is to reopen the order, which course is still f ree to him. 

The motion for a reargument is granted, and the stay is vacated in 
80 far as it forbids the créditer Montgomery from proceeding to en- 
force the punishmènt of the bankrupt for contempt of the order of the 
state court. 

*For other caaeB see same topic & { nuubbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
170 F.— 46 
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SOCCOROSO V. PHILADBLPHIA & R. RT. CO. 

(Circuit Court, E. D. Pennsylvanla. June 14, 1909.) 

No. 522. 

Mastbb àwd Servant (§ 236*)— Master's Liabilitt fob Injurt to Servant— 

CONTEIBTJTOBT NKGILIGENCE— RaUBOAD TBACKS. 

Plalntlff, a track làborer on defendant's rallroad, at àbout quitting time 
for the day, was directed by his foreman to gatlier up some coats and 
tools which were across the tracks, and when recrossing and walklng be- 
tween the rails was struck from behind by an angine and injured. The 
englue was movlng slowly, and plaintlff could hâve seen it. Held that, 
belng in a place of known danger, with nothing to prevent him from us- 
ing hls sensés for his protection, he was not justified in relying on the 
(oreman or the traiiiuien to give him warnlng, but was guilty of eon- 
tributory négligence as matter of law, which precluded his recovery, çon- 
ceding the négligence of défendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 723- 
742; Dec. Dig. § 236.*] 

At L,aw. On motion to strike off nonsuit. 
See, also, 166 Fed. 378. 

John J. McDevitt, Jr., for plaintiff. 
Wm. Clarke Mason, for défendant. 

HOLLAND, District Judge. The plaintiff in this case was a laborer 
employed by the défendant, and was engaged at work as a member of a 
gang of trackmen upon the right of way of the défendant company. 
At the time of the injury he was at some distance from the other mem- 
bers of his gang picking up tools along the track, and walking with 
his back toward the engine which struck him. Thé case had been 
tried before Judge McPherson at the preceding term and a compul- 
sory nonsuit entered on substantially the same testimony which the 
plaintifï submitted in this trial. The évidence hère is given more in 
détail, btit there are no new facts introduced to relieve th« plaintiff 
of the contributory négligence of which Judge McPherson held he 
was guilty. In that case it was considered unimportant to construe 
the Pennsylvania employer's liability act of June 10, 1907 (P. L. 533), 
01 to consider the f dlow servant rule as modified by the previous 
warnings çiven by the foreman to the men in his gang. From the 
following it will appear clearly upon what ground the court granted 
the nonsuit at the f orrher trial : 

"My reason for holding that this statute Is not now controUlng, and that 
any modification :of the fellow servant rule that may be due to the previous 
warnings given by the foreman is equally ineffeetlve, Is based upon what I 
regard as an Inévitable conclusion from the testimony, namely, the plaintiff 
is chargeable with contrlbutory négligence. If this be true, neither the stat- 
ute nor the modlfled rUlesibove referred to will avall to support a recovery. 
The facts are' f ew and clearly establlshed. The plaintiff had been worklng 
ail day with other laborers upon the tracks of the défendant company. With- 
in a few minutes of 6 o'clpck he was directed by the foreman to ceaae the 
work he had been dolng, and lii préparation f ôr quitting to cross the tracks 
for the purpoise of fetching some toats ttàt "had apparently been laid àlong- 
side the rallroad, and also to look about for loose tools. He crossed tho 



LESHER V. KADEL. 723 

traclîs in safety, picked up a cpat or two, , stepped agaln upon the tracks to 
recross them, and while walking betweeu tUe rails was struck by an engine 
whose appearance and approach he did not observe. Tbe engine gave no sig- 
nal, and the forenian gave no waiiiing, and for présent purposes I assume 
that the company was négligent. Nevertheless, I thluk that tbe nonsuit was 
properly entered, becàuse the i:)laintiff's eontributory négligence seenis to be 
cïear. He was no longer éngaged in the work upon the tracks, where he may 
bave been entitled to expect that the foreman would look out for bis safety 
and would give warning of thè approach of danger. His faculties were no 
longer eipployed upon that labor, wblch mlght falrly be regarded as so ab- 
sorbing that he could not properly be asked to care for himself. He was slm- 
piy walking in a place of kndvfn and obvions danger; but he was free to look 
and llsten fôr the approach of a train or an engine, and, if he had exercised 
the commonest précaution In this respect, the Injury could not hâve been in- 
tilcted. The engine was not moving rapidly. It had çome a very short dis- 
tance, and could not possibly bave gained niuch speed ; but he had left wholly 
unguarded the, quarter from whlch it approached, for hls back was turned 
toward that direction; although he was walking between the rails and was 
necessarlly liable to be struck by a moving car or engine. Thèse are the brlet 
and simple facts, and to my mlnd they witness so positively to tbe eontributory 
négligence of the plalntlff that to sfate them seems to be sufBcient. Plainly, 
if he had done no more than tum hls head to look along the tracks before 
he andertook to cross theni, 6'è could not havè helped seeing the engine only 
a few yards away. If he looked and saw it, he was reckless in turning his 
back upon it without niaking sure that it was not moving or about to move. 
if be did not look at ail, he was certalnly négligent in bllndly taking the rlsk 
of being ajjlè to use the tracks with safety. There was nothing about the 
act in wMéh he was engaiged that prevented him from tuming hls head or us- 
ing his eyes, and I see no escape from the conclusion that his déplorable in- 
jury was due to his own failure, to employ such elementary care as the situa- 
tion obviously required." 

The évidence offered at thi.s trial is sûbstantially the same, and 
what was said in the opinion on the motion to take off the nonsuit 
in the former case is applicable to the facts established hère; and 
for the reasons there stated the motion in this case is overruled. 



LESHRR et al. v. RADEL. 

(Circuit Court, D. Rhode Island. June 8, 1909.) 

Ko. 2,6G9. 

ArrolRNBY AND Client (^ 99*)— Regeiving Payment ov Judgment—Authority 

TO DlSCHAEGE JttdGMENT. 

An attorney, who bas recovered a money judgment in favor of his client, 
bas gênerai authority to receive money, or a certifled check, wblch is 
the équivalent of money, In payment of the judgment, and to satisf y the 
same of record, but bas no rigbt,'hrlthout express authority, to accept as 
part payment outstanding notes of his client held by the défendant ; and 
where he does so,. and satisfles the judgment, the satisfaction will to that 
extent be set aside on motion of the plalntlff and on return of such notes. 

[Ed. Note.— For otber casesi see Attoriiey and Client, Cent. Dig. ?■§ 200, 
201 ; Dec. Dig. § 99.* 

Authority of attorney after judgment, see note to Brown v. Arnold, 07 

-• c. o:a..i30.] '■ - : i^ 

On Motion to Set Aside Satisfaction of Judgment. 
*ï'or otber caSBtfliée same toptc & § kcmbèb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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William H. Thorilley, Peter G. Gerry, and Gardner, Pirce & Thom- 
ley, for plaintiffs. 

T. F. I. McDonnell, for défendant. 

V, 

BROWN, District Judge. This is a motion to set aside an entry of 
satisfaction of judgment. 

The judgment was for the sum of $16,651.31, The attorneys for 
the plaintiff receiyed in payment of this judgment the sum of $13,- 
833.31 by certified cheçk, and fpr the balance, $3,81^, they accepted 
two notes of Thomas M. Lesher, dated respectively September 17, 
1901, and January 15, 1889, allowing interest thereon. î ; 

It seems well settled that an àttorney of record, by virtue of his 
gênerai authority, has the right to receivç the amount due on judgment 
and satisfy the judgment. It also seems clear that he has no right, 
without the express authority of his client, to receive individual notes 
in satisfaction of the judgment, Upon a money judgment he is, by 
virtue of his gênerai authority, entitkd ^ to receive money, but not 
to recognize as valid, or as the équivalent of money, outstanding notes 
of his client held by the judgment debtor. 

So far as the entry' of satisfaction of judgment' Wàs based upon 
thèse ;^otes, with interest thereon, it was unauthorized. I am of the 
opinion, however, that the receipt of the sum of $12,833.31, in thé 
form of a certified checkon the Old National Bank of' Providence, was 
a money payment which the àttorney, linder his gênerai authority, 
might receive. 

In support of the motion it is urged that under his gênerai powers 
the àttorney had no authority to effect a compromise of his çlient's 
çlaim, and it is contended that in this case the attçrney entered into an 
agreement of compromise without authority. The facts in this case f ail 
to show that any attempt was made by the àttorney to compromise the 
plaintiff's claim to the full amount of the judgment. There was no dis- 
pute as to the amount of the judgment, nor as to its validity. 

In Fire Insurance Company v. Wickham, 141 U. S. 564, 577, 13 Sup. 
Ct. 84, 87, 35 L. Ed. 860, it was said : 

"If there be a bona flde dispute as to the amount due, such dispute may 
be the subject of a compromise and payment of a certain sum as a satisfac- 
tion of the entire claim; but where the larger sum Is admitted to be due, or 
the clreumstances of thè case show that therè was no good reason to doubt 
that it was due, the release of the whole upon payment of a part wlU not 
be treatèd as a compromise, but will be treated as without considération and 
vold." ■■ ' ■ . r, - 

See, also, Chicago, Milwaukee, etc., Ry. Co. v. Clark, 178 U. S. 353, 
30 Sup. Ct. 924, 44 Iv. Ed. 1099. 

The transaction lacks ail the éléments of a compromise. Through- 
out the judgment was treated as a liquidated amount due from the 
défendant, which was to be paid in full. The notes which the attor- 
neys accepted in payment were taken at their fa.ce value, with interest, 
Neither claim was diminished, and the validity or amount of thè judg- 
ment was not in question. The simple fact is that the attorneys receiv- 
ed the plaintiff's notes at their face value as the équivalent of cash. 
This they had no authority to do; and under the circumstances develop* 
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ed by the évidence upon the oral hearing of the motion the validity of 
thèse notes is by no means f ree from doubt. 

I am of the opinion that the entry of satisfaction of judgment should 
be so amended as to show a satisfaction only to the extent of $12,833.- 
31, and that the record should be amended so as to show an unsatis- 
fied balance of $3,818. The notes of Thomas M. Lesher should, of 
course, be returned to the défendant Radel, in order that he may take 
such steps in this court or elsewhere as he may be advised are neces- 
sary to establish his rights upon thèse notes. 

A draft order may be presented accordingly. 



SOUTHERN PAC. CO. v. BARTINE et al. 
(Circuit Court, D. Nevada. March 8, 1900.) 

II. StATUTES (§ 153*)— SUBJECTS AND TiTLES OF ACTS— REPEALING PROVISIONS. 

Const. Nev. art. 4, § 17, wliich pro vides that "each law enacted by tlie 
Législature shall embrace but one subject and matters properly connected 
therewith which subject shall be briefly expressed in the title," applies 
to the subject and not to the eflfect of a law, and if the necessary efCect 
of a statute is to repeal previous législation on the same subject it does 
no violence to such provision by failing to specifically express such re- 
peal In its title, nor is it necessary that a gênerai provision expressly re- 
pealing prier Inconsistent législation on the same subject should be men- 
tioned in the title. 

[Ed. Note. — For other cases, see Statutes, Dec. Dig. § 153.*] 

2. Statutes (§ 64*)— ErrEci or Partial Invalidity. , 

The inclusion in a statute of a section foreign to the subject of thé 
act and not mentioned in its title does not invalidate the remainder of the 
act, although it may itself be void. 

[Ed. Note. — For other cases, see Statutes, C«nt. Dig. § 195; Dec. Dig. 
§ 64.*] 

3. Statutes (§ 141*)— "Amendatoby Acts"— Constitutionai, Provisions; 

The provision of Const. Nev. art. 4,' | 17, that "no law shall be revised 
or amended by référence to its title only, but in such cases the act as re- 
vised or section as amended shall be re-enacted and published at length," 
does not apply to a new act which is complète in itself and which does not 
purport to be amendatory of any previous act and does not require a réf- 
érence to any other law to discover its scope or meaning. Such an act is 
not amendatory withln the meaning of the provision, although in gênerai 
terms it repeals ail acts and parts of acts inconsistent with its provisions. 

[Ed. Note. — For other cases, see Statutes, Dec. Dig. § 141.*] 

4. Statutes (§ 141*)— Amendatory Acts— Nature. 

Act Nev. March 5, 1907 (St. Nev. 19&7, p. 73, c. 44), entitled "An act to 
regulate railroads," etc., is not amendatory, but is a complète act cover- 
ing the entire subject, which is not unconstitutional because it does not 
re-enact or publish at length former statutes, but which supersedes and 
by Implication repeals ail former législation on the subject. 

[Ed. Note.— For other cases, see Statutes, Dec. Dig. § 141.*] 

5. CoNSTiTUTioNAL Law (§• 242*)— Equal Protection or Laws— Requlation 

OF Railboad Charges. 

The provision of such act that the maximum rates therein flxed shall 
not apply to any railroad until such road shall hâve been constructed and 
in opération for two years between the points where it shall commence to 
deliver freights does not render it unconstitutional as mailing a classiflca- 

<'Fcir other cases see same toplc & i Kûmber in Dec. C Am. Digs. 1907 to date, & Rep'r Indexes 
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tJôh t^ych; ;denles to somè roadaitlie equal protection of thô la^s, euch 
classification belng reasonablé aad. not arbltrary and wlthlp the power of 
the Législature. 
[Ed. Noté.— -For other cases, sëe' Constltutlonal Law, Dec. ï)lè. î 2^:*J 

6. Statutes (§76*)— Général LÀws— Unïfobmitt ,or Opération. 

The provisions of such act classlfying rallrdads for ratè-flxlng purposes 
by èrceptlng from the rates flxed thereln iéwly bullt roads, permitting 
hlgher rates ,to be charged by narrow-gauge road?» and authorizlng the 
Btate rallroad conjpilsslon to aïtér rates wlth. respect to partlcular roads 
wheû deemed Jufet, do not rlolate Cbnst. Nev.'art. 4, S 21, provldlng that 
"where a gênerai law can be made applicable ail laws shall be gênerai 
and of unlform opération throughont the State." 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. §§ 77^4-78'^ ; Dec. 
Dlg. § 76.*] 

7. CONSTITUTIOWAI, LAW {§ 58*) — DiSTEIBUTION OF GOVEBHMENTAL PoWEES — 

EnOBOACHMENT ON HXECUTIVK. .- 'i 

The provision of Act Nev. Mareh 5, 1907 (St. Nev. 1907, p. 73, c. 44), 
that the Govèmor, 'îileuten'ant ^Gbvernor, and Attorney General of the 
,ef:^te shall constltute a rallroad board for the purpose of appointlng the 
:,, nMÎmbers of a tallroad commission thèreby created, Is not the appolntment 
çif silCh State èfflçers to a new office and a violation of the state Constitu- 
tion as the exercise of an èxècntlvé functiOn, but merely Imposes new du->. 
tl€B.oH Stich offlcers', àhd Is à valld exercise of législative power, especlally 
In, View of the fact that the Constitution nowhere vests the Governor wlth 
pôle âppolntlve powér, but merply provides that he shall be the "chief 
executive," and alsq provides ih, article 15, | 10, thât "ail offlcers whose 
élection or appolntment Is npt Otherwiseprovideid for shall be ehosen or 
appolnted as may be prescribed by law." 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dlg. { 88; 
Dec. Dlg. § 58.*] 

8. Cabbiees (S 12*)— Reoulatioh or CSaxEGEa— Powebs. ■ 

A stàte bas power, elther thrbûgh its Législature or a commission, to 
regtilaté the rates of charge oif cbmmon carriers on lùtrastate business, 
subject to the limitation that such rates must be reasonablé and atford 
tci'the carrier Just and reasonablé compensation for the services performed 
and for the use of the property devoted to the business, estlmated at its 
. fair-,val»ation. ! ,. . - ■ i , . .-,., ■• ,,; 

{Ed. Note. — For other cases, see Carriers, Cent, Dlg. J 11; Dec. Dig. ? 

-12.*]' - :■■■■. .: 

8. CÀBBiiifts (8 12*)— Statutes REOOTATiNO Chaeoes— Evidence qv Reason- 

ABLENBSS. 

In estimatlng the value of thé property of a rallroad company for the 
purpoSe of dètermlilllig the reasonableness of rates flxed by a state, nei- 
ther the market vaille Of its stocks and bonds, the cost of construction, 
nor the' ebst of reproductloh of the property Is absolu tely controlling, but 
each shpuld be regàrded as a faxtt.tendlng to show fair value, and, if one 
only of such facts Is shown, 11^ may be assumed that It représenta such 
. value^' . -^ :~ .. 

[Ed. Note.— 'For other çasMiSe^iGarriers, Dea Dlg. § 12.*] 

10. EviDENclE (i 508*) — Opinions -»• Bxpebts— Fbeight Rates— Reasonablb- 
NESs.'' ■' : ■ ■ ■ ' ■'■'■■'' ■ ■■■■'• ' '■ ■ ■ "■ 

In deterihlnlng tirë rèasonableUesB Of fréight rates fixed by a state on 
Intrastaté business^ as appUed to: a rallroad dolng both Intrastate and 
Interstajte business, It wust be r^çognlzed that the cost of handling local 
Bhipme'nts Is relativély greàter thân throUgh shlpinèhts,, and, it belnç Im- 
, possil)leto détermine the exactf ratio of dIfCerehcé, tbe opinions of experts 
base4 upon the facts, bf each partlcular case are admissible on thé ques- 

■ tipp. ,. ;:„ • , .,.. ■;;,,' .■':;■, 

[Ed., Note.-t^For ot)b,er çaeies, see Evidence, I)ee. Dlgi l 508. •! 
*Fer otlisr çmoi «es lane topia ft | nvubbb la Cec, & Am. Digs. 1997 tb dàte/& Rep'r IndsxuL 
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11 Courts (S 329*)— Jtjeisdiction oit Fedeeal Courts— Amoont in Dispute. 
In a suit for an Injunctlon In a fédéral court the amount In dispute for 

Jurlsdlctlonal purposes la the yalue of the rlght to be protected, and whero 

the requlsite yalue Is alleged and not denied it is Immaterial how much, 

or whether any, actual loss has been snstained. 

[Ed. Note. — For other cases, see Courts, Dec. DIg. § 329.* 

Jurlsdictlon of Circuit Courts as determined by the amount in con- 

troversy, see notes to Auer v. Lombard, 19 0. C. A. 75; Tennent-Strlbllng 

Shoe Co. V. Eoper, 36 O. O. A. 459.] 

12. Carriers (§ 12») — Statutes Ri:gui.a.tino Rates — Reasonableness of 
Eates. 

It does not neeessarlly follow that a schedule of maximum frelght rates 
Is conflscatory and unconstitutlonal because it falls to yield to a rallroad 
Company a reasonable return on the invcstment. Such rates must be rea- 
sonable not only to the company but also to th« public, and the fact that 
they do not prove remuneratlve to a new road bullt through a sparsely 
settled country where there Is at présent llttle local business does not re- 
qulre the few people and the small business to pay such rates as will make 
the road Immediately profitable to Its stockholders. 

[Ed. Note. — For other cases, see Carriers, Dec. DIg. i 12.*] 

13. Cabriebs (I 12*) — Statuts Regulating Rates — Reasonableness oit 
Rates. 

In sults by varions rallroad companies to enjoln the enforcement of 
Act Nev. March 5, 1907 (St. Nev. 1907, p. 73, c 44), creating a Rallroad 
Commission and authorizing It to establîsh frelght rates on intrastate 
busmess, not higher than those prescribed In a schedule of maximum rates 
therein contained, évidence considered, and, except In the case of one 
eomplainant, held Insufticient to show that such maximum rates, if adopted 
and enforced, would be unconstitutlonal as confiscatory. 

[Ed. Note. — For other cases, see Carriers, Dec. DIg. î 12.*] 

14. CONSTITUTIONAL LaW (§ 52*) — LEGISLATIVE POWEES — FiXINO RaILEOAD 

Rates. 

The fixlng of rallroad rates by a state through whatever body, and al- 
though preceded by an investigation Judlcial in form, is a législative and 
not a judicial act, and a statute authorizing the flxing of rates by a Rall- 
road Commission is not Invalld as an attempt to confer judlcial power 
on the commission in violation of a provision of the state Constitution. 

[Ed. Note. — For other cases, see Constltutional Law, Dec. Dig. § 52.*] 

18. CONSTITUTIONAL Law (§ 242*)— Equai. PBOTBCnON OF Laws— Reoulation 
OF Raileoad Rates. 

Act Nev. March 5, 1907 (St. Nev. 1907, p. 73, c. 44), creating a Rallroad 
Commission, and autliorlzlng It, after Investigation and on a finding that 
rates charged by any rallroad company are unreasonable or unjustly dis- 
criminatory, to flx just and reasonable rates to be charged by such com- 
pany, Is not unconstitutlonal as denylng to some ràilroad companies the 
equai protection of the laws because the rates so prescribed may not be 
the same as to ail companies. 

[Ed. Note. — For other cases, see Constltutional Law, Dec. DIg. § 242.*] 

16. Carriers (§ 18*)— Subjects or Reliei. 

Act Nev. March 5, 1907 (St. Nev. 1907, p. 73, c. 44), provides for the ap- 
polntment of a Rallroad Commission, and authorizes such commission, if, 
after an investigation, It shall détermine that the freight rates charged 
by any rallroad on intrastate business are unreaBonable or unjustly dis- 
criminatory, to flx just and reasonable rates to be charged by such road 
not exceedlng those prescribed in a schedule contained In the act. It also 
provides for proceedlngs by the Attomey General on request of the com- 
mission to enforce its orders, and thelr, review by the courts at suit of 
th« rallroad companies. Eeld, that a suit will not lie In a fédéral court 

*For other cases see same topic & { numbeb In Dec. & Am. .Dlgs. 1907 to date, & Rep'r Indexes 
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. tQ pn^çiiji ,t^e, exercise by the board «t Its jlegisla,1sive power to flx rates, 
but Ihat; such, court could only review; patçs.after they had been flnally 
flxed, as to tbeir constitutlonallty and validity. 
[Ed. Note. — For othèr cases, Be« Carriers, Dec.' Dlg. § 18.*] 

In Equity. With this case has been Consolidated in this court the 
cases of the Nevada & California Railway Company, the San Pedro, 
Los Angeles & Sait Lake Railroad Company, the Eurêka & Palisade 
Railway Company, the Tonopah & Goldfield Railroad Company, and 
the Virginia & Truckee Railway against the same défendants. 

March22, 1865 (St. 1865, p. 427, c. 146)* the Législature of the state of Ne- 
vada passed an act entltled-"An act to provide for the incorporation of rail- 
road çotnpanies, and the management of the afCairs thereof, and other matters 
relpting thereto." The flrst 16 sections of the act deal wlth the formation and 
organizatlon of railroad epmpauies and the powers, rights, and duties of dl- 
rectors and stoclîholders. Sections 17 to S9 deal with the corporate powers, in- 
cluding the rigbt of eminent domain and the attendant procédure. The cor- 
porations are expressly enjpowered in section 17 "to reguiate the tlme and 
manner in which passenggj's and property shall be transported, and the tolls 
and compensation to be pàld' therefor, wlthin the limits preseribed by law." 
The consolidation of railr6ad companies is authorized by section 40. Sections 
43 and 44 provide for certain fllings wlth the Secretary of State and for the 
making of reports. Sections '40 to 50 go Into the détails of régulation, provld- 
ing for feneesi and for liability for stock Injured or killed, requirlng the ring- 
Ing of ft'bell under penalty, prescrlblrig tequlrements as to passengers, and 
the recel pt and checking of thelr baggage, and, lu respect to the running of 
trains, their tlme, thelr accommodations, and flxing upon the company the 
'Obllgatîoa to recelve, transport, and discîharge passengers and property at, 
from and to points on thelr Une on payinent'of fares or freight; also providing 
for the payment Of damages in: ca;se of fallure to recelve and transport prop- 
erty at the appointed times and places, and relleving the corporation from 
ilabllity to passengers injured in violation of thé prlnted régulations of the 
Company, , posted in a conspicuous placç ; and givlng conductors authority to 
eject passengers who refuse to pay fare. Section 50 requires certain tralnmen 
to wear a particular klnd of badge. Section 51 prescrlbes the maximum rates 
and charges for passenger and freight trafic, Includlng the spécification of a 
minimum for ariy freight shipmènt (or any distance. The section is in terms 
as foUows: 

"It shall be unlawful for any such railroad company to chaîne more than 
ten cents per mile for each passenger, and twenty cents per mile for each ton 
of freight transported on Its road ; and for every transgression of such llmita- 
tlou the company shall be liaMe to the party eufCering thereby treblè the en- 
tire amount of the fare or freight so charged to such party ; provided, that in 
no case shall the company be requlred to reçoive less than thlrty-flve cents for 
any one lot of freight for any distance." 

Section 52 provides a penalty for intoxication of certain employés, and sec- 
tions 53 to 57 provide for the completion of the road wlthin a certain time, re- 
qulre the use of a certain class of iron for tracks, and flx penaltles in respect 
to the properties of the corporations, and the opération and management of 
the same. Section 58 extends the act to certain street railways. 

The original act contained no clause repealing conflieting statutes, but in 
1871, by way of amendment to section 57 of this act, two subsequently adopted 
amendatory acts, one approved March 9, 1866 (St 1866, p. 251, c. 109), and the 
other February 16, 1869 (St. 1869, p. 65, c. 23), were repealed. St Nev. 1871, 
p. 65, c. 21. , 

In 1879 (St Nev. 1879, p. 28, c. 19) another act was passed by the Légis- 
lature of the State of Nevada, entitled "An act to prevent discrimination in 
fares and freights by railroad con?pariies ■«vhose rallroads run through the 
State of Nevada, Or by railroad companleS, the terminus or termini of whose 
rallroads are Wlthin the state of Nevada." This act prohiblts discrimination 

■For otber o&seï ses aam* toplc & i nxtmbeb in Dec. t Am. DIga. 1907 to date, & Rep'r Indexai 
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elther in charges or services. It also prohibits rebates, drawbacks, combina- 
tions to prevent continuous carriage, and charging more per car load or part 
tliereof, of similar property, per mile for a sliorter thau for a longer distance 
in one continuous carriage. The act requires carriers to adopt and post sched- 
nles of freight rates, which shall remain in full force until another schedule 
lias been substituted and posted, for at least five days, and it was made un- 
lawful "to charge or receive more or less compensation for the carriage, re- 
ceiving, delivery, loading, unloading, handling" of property "than shall ba 
speelfled in such schedule as may at the tlme be in force." By section 6, the 
I)rovisions of this act were made to apply to ail property, and the recelving, 
delivery, loading, unloading, handling, storing, or carriage of the same on one 
actually or substantially continuous carriage, and whether carried on one rail- 
road or partly on several railroads. And it was expressly provided by said 
section that each and every railroad Company, as aforesaid, shall flx its own 
rate or rates of its schedule, and such rate or rates of the schedule so fixed 
shall not govern or affect the rate or rates of any other railroad company ; and 
provided, further, that such rate or rates in such schedules so fixed shall not 
exceed the rate or rates now allowed to he charged by law. Sections 7 and 8 
provide that every person, company, corporation, or ofHcer, receiver, trustée, 
lessee, or agent of any company or person engaged in transportlng property 
by railroad in Nevada who violâtes any provision of the act shall forfelt and 
pay to the person Injured thereby a sum equal to three times the damage suf- 
f ered, and shall also forfeit and pay a penalty of not less than $2,000. The act 
does not refer to any previous act, nor does it contain any repealing clause 
whatever. 

March 5, 1907, the Législature of the state of Nevada passed an act entitled: 
"An act to regulate railroads, telegraph and téléphone companies and other 
common carriers in this state, creating a Railroad Commission, coustituting 
the Governor, the Lieutenant Governor, and the Attorney. General a railroad 
board for the appointraent and removal of the Railroad Commlssioners, pre- 
vent the imposition of unreasonable rates, prevent unjust discrimination, iu- 
sure an adéquate railway service, and fixing maximum freight charges." St. 
Nev. 1907, p. 73, e. 44. 

The act, in so far as it Is material to this proceeding, is as follows: 

"Section 1. A Railroad Commission is hereby created, to' be composed of 
three commissioners. The Governor, the Lieutenant-Governor, and the At- 
torney-General shall constitute a railroad board for the purpose of appolnting 
such commissioners. A majority of the members of said railroad board may 
perform ail the duties required of such board, Within thirty days after the 
passage of this act the railroad board shall appoint such commissioners and 
designate the term of each, and they shall hold until their successors are ap- 
poiuted. The term of one such appointée shall terminate on the flrst Monday 
in February, 1909; the term of the second such appointée shall terminate on 
the flrst Monday in February, 1910 ; and the term of the third such appointée 
shall terminate on the flrst Monday in February, 1911. On the second Mon- 
day In January, 1909, and annually thereafter, there shall be îippointed in the 
same manner, one commissioner for the term of three years from the flrst 
Monday in February of such year. Each commissioner so appointed shall 
hold oflice until his successor is appointed and qualified. Any vacancy shall 
be filled by appointment by the railroad board." 

Subdivision "a" prescribes the qualifications of the commissioners. "b" 
provides that commissioners, for InefHciency, neglect of duty, or malfeasance, 
may be removed by the railroad board. "c" provides that the commissioners 
shall hâve no pecuniary railroad Interevîts. "d" provides that: 

"Whenever a complaint is made to the commission of a violation of any of 
the provisions of this act, or of any order of the commission, it shall, within 
four months, commence an investigation of said charge and shall détermine 
the same within six months, unless the person preferring said charges shall 
agrée in writing to a longer time. A failure to comply with this provision shall 
ipso facto render the office of each of the commissioners vacant, and the rail- 
road board shall appoint new commissioners as provided for by this act." 

Subdivision "e" provides that one commissioner must dévote his entire time 
to the duties of the otfice ; "f" that commissioners must talîe the officiai oath ; 
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"g" provides a salary of $5,000 per anniim for the commissloner who dévotes 
hls entire time, and $2,500 for each of the others. "h," "i," and "j" provide 
for the n^eetlng and organizatlon of the commission, the élection of a chair- 
man, and the appointmeut, salary, quaimcation, and duties of tlie secretary. 
"k" provides that the commlssioners shall be known coUectively as "Rallroad 
Commission of Nevada," and In that name may sue and be sued, and it shall 
hâve an officiai seal by whlch it shall authenticate Its proceedings. "1" re- 
quires the commission to keep its office at Cai'son, though it may hold sessions 
at otherjilaces. 

"(m) The commission shall hâve the power to adopt and publish riiles to 
govern Its proceedings, and to regulate the mode and manner of ail investiga- 
tions and hearings of rallroads and other parties before it, and ail hearlngs 
shall be open to the public." 

The commission is authorlzed to confer by correspondence, or by attending 
conventions, with the rallroad commlssioners of other states, and with the 
Interstate Commerce Commission. 

Section ;2 deflnes the term "rallroad," and extends the provisions and pen- 
alties of the aet so far as applicable, and the supervision and control of the 
commission to express cbmpanies, telegraph and téléphone companles. 

Section 3 requires everiy rallroad tofurnish adéquate facilities; charges 
must be reasonable, and every unjust and unreasonable charge iS;Unlawful. 

Section 4 requires every rallroad to file with the commission ischedules of 
ail fares and frelghts, and copies of ail rules and régulations wliich in any 
manner affect the rates, also Its charges for delay in unloading cars, and for 
any other service In connection vs'ith the transportation of persons or prop- 
erty. Subdivisions "a," "b," "c," and "d" provide that no change shall be 
inade In the schedule except upon 30 daysi' notice. The commission may dis- 
pense with the 30 days notice and reduce it to three. Notice of change of 
rates must be posted, and the posted schedule must be adhered to ; the com- 
mission may prescrlbe changes in the form In vyhich the schedules are issued, 
and sueh form Is designed by the statutè to conform approximately to the 
forms prescrlbed by the Interstate Commerce Commission. 

Section 5 provides that joint rates must be reasonable. A joint rate may be 
less than the combina tion of locals. 

Section 6 permlts concentration, commodity, transit, and other spécial con- 
tract rates, but such rates must be open to ail Shippers of a Uke kind of 
trafic under slmilar circumstances and conditions ; such rates shall be under 
the supervlslbn of the commission. 

"Sec. Y. The classification of freight, commonly known as the 'Western 
Classification, No. 41,' issued by the Western Classification Committee, and 
taking effect October 1, 1906, a,nd adopted by the Oregon Short Llne Eailroad 
Company, the Southern Pacific Company, Pacific System, San Pedro, Los 
Angeles and Sait Lake Rallroad, and other roads, shall be adopted by the 
commission as the classification of freight, and shall be unlform upon ail rall- 
roads in this State. 

"(a) The commission shall not fix a greater rate, nor shall It allow any 
broad or standard-gauge road to charge a greater rate than that flxed for the 
following classifications: 

"Class 1 — Elght cents a ton a mile. 

"Class 2 — Seven and four-tenths cents a ton a mile. 

"Olass 3 — Six and four-tenths cents a ton a mile. 

"Class 4 — Five and two-tenths cents a ton a mile. 

"Class 5 — Four and six-tenths cents a ton a mile. 

"Class A — Four and slx-tènths cents a ton a mile. 

"Class B — Three and six-tenths cents a ton a mile. 

"Class C — ^Three and oné^tenth cents a ton a mile. 

"Class D — Two and iseveii-tenths cents a ton a mile. 

"Class E — Two and seven-tenths cents a ton à mile. 

"(b) AU other property classed higher than Class one, and known as class 
one and one-half tlmes first class ; doublé first class ; three times flrst class ; 
and four tlmes first class, shall not éxceed twenty cents a ton a mile. 

"(c) The commission shall not flx a greater rate nor shall It allow any 
broad or standard-gauge road to charge a greater rate for the following classes 
or grades of ore than that flxed herein: 
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"Rough stone of ail kinds, iron ore, limestone, or other ore, stone or minerai, 
comraonly used as fluxes, one-half cent a ton a mile. 

"Ores not exceeding $20 a ton in value, one cent a ton a mile. 

"Ores not exceeding .$30 a ton in value, one and one-tenth of a cent a ton 
a mile. 

"Ores not exceeding $40 a ton in value, one and one-fourth cents a ton a 
mile. 

"Ores not exceeding $50 a ton in value, one and thlrty-flve tiundredths cents 
a ton a mile. 

"Ores not exceeding $60 a ton in value, one and one-half cents a ton a mile. 

"Ores not exceeding $70 a ton in value, one and three-fourths cents a ton a 
mile. 

"Ores not exceeding $80 a ton in value, one and nine-tenths cents a ton a 
mile. 

"Ores not exceeding $100 a ton in value, two cents a ton a mile. 

"Ail other ores shall not be charged at a greater rate than two cents a ton 
a mile. 

"(d) Nothing coiitained herein shall be construed as preventing the commis- 
sion fixing a less rate than those mentioned nor prevent it from flxing rates 
upon ail articles not mentioned in the classification adopted herein on articles 
usually classed as spécial commodities. 

"(e) AU narrow-gauge railroads may be permitted by the commission to 
charge a rate not to exceed one hundred and flfty per cent higher than those 
mentioned for broad-gauge railroads. 

"(f) Provided, that the maximum rates herein flxed shall not apply to any 
railroad until the said road shall hâve been constructed and In opération for 
two years betvi'een the points where they shàll commence to deliver f reights ; 
provided further, that ail hauls of less than flfty miles may be charged as if 
actually hauled flfty miles, but where the haul is flfteen miles, or less, then 
the commission shall flx such rates as it may deem fair and just." 

Section 8 provides that in certain cases passengers or freight may be trans- 
ported free, or at reduced rates. 

Section 9 requires adéquate dépôts, buildings, switches and side tracks. 

Section 10 requires railroads to furnish sùitable cars, and In case of car 
shortage to make an équitable distribution of car supply, préférence being 
given to shipments of llve stock and perishable property. 

"(a) Thè commission shall hâve the power to enforce reasonable régulations 
for furnishing cars to shippers, and switching the same, and for the loading 
and unloading thereof, and the weighing of the cars and freight ofEered for 
shipment over any Une of railroad." 

Section 11 requires railroads to furnish proper facilities as between them- 
selves for the iuterchauge of trafflc. 

"Sec. 12. tJpon complaint of any flrm, person, corporation or association, or 
of any mercantile, agricultural or manufacturlng society, or of any body 
politic or municipal organizatlon, that any of the rates, charges or classifica- 
tions, or any joint rate or rates are in any respect unreasonable or unjustly 
discrimlnatory, or that any régulation or practice whatsoever afCecting the 
transportation of persons or property, or any service in connection therewith, 
are in any respect unreasonable or unjustly discrimlnatory, or that any serv- 
ice Is Inadéquate, the commission may notify the railroad complained of that 
complaint bas been made, and ten days after such notice has been given the 
commission may proceed to Investlgate the same as hereinafter provided, but 
before proceeding to make such investigation the commission shall give the 
railroad and the complainants ten days' notice of the time and place when 
iind where such matters iwill be considered and determlned, and said parties 
shall be entltled to be heard and shall hâve process to enforce the attendance 
of witnesses. If upon such investigation the rate or rates, or any régulation, 
practice or service complained of shall be found to be unreasonable or un- 
justly discrimlnatory, or the service sball bè found to be inadéquate, the com- 
mission shall hâve power to flx and order substltuted therefor such rate or 
rates, fares, charges or classifications, as It shall hâve determlned to be just 
and reasonable and wlilch sball be charged, Imposed and followed in. the 
future, and shall also bave power to make such orders respectlng such regu- 
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lation, practice or service, as It shall hâve determlned to be reasonable and 
which shall be observed and followed lu the future." 

Subdivision "a" provides for separate hearings on each rate complained of. 

"(b) Whenever -the commission shall belleve that any rate or rates or charge 
or charges may be unreasonable or unjustly dlscriminatory, and that Investi- 
gation relating. thereto should be made, It may, upon its own motion, invest: 
gâte the same. Before making such investigation it shall présent to the rail- 
road a statement In writlng, setting forth the rate or charge to be Investigat- 
ed. Thereafter, on ten days' notice to the railroad of the tlme and place of 
such investigation, the commission may prooeed to investigate such rate or 
charge in the same manner and makelike orders in respect thereto as if such 
investigation had been made ppon eomplalnt." 

"c" permlts any railroad to niake eomplalnt. 

Section 13 empowers each commissioner to admiuister oaths, to certify to 
officiai acts, to Issue subpœnas, and to compel the attendance of witnesses and 
the production of documents and testimony, and makes It the duty of the 
district court of any county thereof to compel obédience to the orders of the 
commission. Subdivision "a" provides for . fées and mileage of witnesses. 
"b" provides for taking dépositions, "c" provides that complète records of 
uU proceedlngs before the commission shall be kept. 

"Sec. 14. Whenever, upon an investigation made under the provisions of 
this act, the commissioner shall flnd, any exlstlng rate or rates, fares, charges 
or classiflcatibn, or any joint rate or rates or any régulation or practice what- 
soever afCecting the transportatlon of persons or property, or any service in 
connection therewlth, are unreasonable or unjustly dlscriminatory, or any 
service is inadéquate, it shall détermine and by order flx a reasonable rate, 
fare, charge, classification or a joint rate to be imposed, observed and follow- 
ed in future, in lieu of that found to be unreasonable or unjustly discrimina- 
tory, and it shall détermine and by order fix a reasonable régulation, prac- 
tice or service to be imposed, observed and followed in the future, in lieu of 
that found to bp unreasonable or unjustly dlscriminatory or inadéquate, as 
the case may be, and It shall cause a certlfied copy of each such order to be 
dellvered to an offlcer or station agent of the railroad afifected thereby, which 
order shall of its own force take effect and become operative thlrty days aft- 
er the service thqreof. Ail railroads to which the order applles shall make 
such changes on their schedule on file as may be necessary to make the same 
conform to said order, and no change shall thereafter be made by any railroad 
in any such rates, fares, or charges, or In any joint rate or rates, without the 
approval of the commission. Certlfied copies of ail other orders of the com- 
mission shall be delivered to the railroads affected thereby in like i^anner, 
and the same shall take effect within such tlme thereafter as the commission 
shall prescribe." 

Subdivision "a" provides for the rescission or altération by the commission 
of Its own orders. 

"Sec. 15. AH rates, fares, charges, classifications and joint rates fixed by 
the commission shall be in force, and shall be prima facie lavvful, for a perlod 
of one year from the date the same takes effect, and untll changea or modifled 
by the commission, or in pursuance of section 16 of this act. AU régulations, 
practices and service prescribed by the commission shall be in force and shall 
be prima facie reasonable, unless suspended or found otherwlse in an action 
brought for that purpose, pursuant to the provisions of section 16 of this 
act, or untll changed or modifled by the commission as provided for in para- 
graph "a," section 14, of this act. 

"Sec. 10. Any railroad or other party in Interest being dissatisfled with any 
order of the commission fixing any rate or rates, fares, charges, classifications, 
joint rate or rates, or any order fixing any régulations, practices or services, 
may, within uiiiety (90) days, commence an action in the district court of the 
proper county, against the commission as défendant to vacate and set aslde 
any such order on the ground that the rate or rates, fares, charges, classifica- 
tions, joint rate or rates, fixed in such order Is unlawful or unreasonable, or 
tiiat any such régulation, practice or service, fixed in such order is unreason- 
.able, in which action the adverse parties shall be served with a summons and 
copy of the eomplalnt, The commission shall file its answer, and on leave of 
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court, any interested party may flle the answer to said complalnt within thlrty 
(30) days, after the service thereof, whereupon said action shall be at Issue 
and stand ready for trial upon twenty (20) days' notice by either party. AU 
actions brought under ttiis section shall hâve precedence over any civil cause 
of a dififerent nature pending in such court, and the court shall always be 
deemed open for the trial thereof, and the same shall be tried and determined 
as other civil actions; any party to such action may introduce original évi- 
dence in addition to the transcript of the évidence offiered to said commission. 

"(a) No injunction shall issue suspending or staying any order of the com- 
mission except upon application to the court or judge thereof, notice to the 
commission having been flrst given and hearing havlng been had thereon ; pro- 
vided, that ail rates fixed by the commission shall be deemed reasonable and 
just, and shall remain in fuU force and efCect until final détermination by the 
courts, upon appeal. 

"(b) If, upon the trial of such action, évidence shall be introduced by the 
plaintifC which Is found by the court to be différent from that offered upon 
the hearing before the commission, or additloiial thereto, the court before pro- 
ceedlng to render judgment, unless the parties to such action stipulate In 
writing to the contrary, shall transmit a copy of such évidence to the commis- 
sion, and shall stay further proceedings in said action for flfteen (15) days 
from the date of such transmission. Upon receipt of such évidence the com- 
mission shall conslder the same, and may alter, modify, amend or rescind its 
order relating to such rate or rates, fares, charges, classifications, joint rate 
or rates, régulation, practice or service complained of in said action, and shall 
report Its action thereon to said court within ten days from the receipt of such 
évidence. 

"(c) If the commission shall rescind its order complained of, the action shall 
be dismlssed ; if it shall alter, modify or amend the same, such altered, modi- 
fied or amended order shall talce the place of the original order complained of, 
and judgment shall be rendered thereon, as though made by the commission 
in the flrst instance. If the original order shall not be rescinded or changea 
by the commission, Judgment shall be rendered upon such original order. 

"(d) Either party to said action within sixty (60) days after service of a 
copy of the order or judgment of the court may appeal or take the case up on 
error as In other civil actions. Where an appeal is taken the cause shall, on 
the return of the papers to the hlgher court, be immediately placed on the 
calendar of the then pending term, and shall be assigned and brought to a 
hearing in the same manner as other causes on the calendar. 

"(e) In ail actions under this section the burden of proof shall be upon the 
plaintifC to show by clear and satisfactory évidence that the order of the 
commission complained of is unlawful or unreasonable, as the case may be." 

Section 17 provides that the practice in court proceedings shall be the same 
as the practice in civil proceedings, and empowers the sheriff to exécute any 
process under this act. Subdivision "a" provides that no person shall be 
excused from testifying because his testimony may tend to incrimlnate him. 
"b" makss eertified copies of orders by the commission prima facie évidence. 

Section 18 authorizes the commission to inquire Into the management of the 
business of ail rallroads, to require written statements from railroads, inspeet 
the books and papers of any railroad, to examine under oath any ofiieer, 
agent, or employé of such railroad in relation to any matter whleh is the 
Bubject of complalnt and investigation, and to require by order or subpœna 
the production of any books, papers, or accounts relating to such subject. 

"Any railroad failing or refuslng to comply wlth any such order or sub- 
pœna within a reasonable time shall, for eaeh day it shall so fail or refuse, 
forfeit and pay into the state treasury a sum of not less than one hundred 
dollars nor more than one thousand dollars, to be recovered in a civil action 
brought in the name of the Railroad Commission of Nevada." 

Section 19 provides that every railroad when so requlred by the commis- 
sion shall submit copies of ail Its contracts relating to transportatlon of per- 
sons and property, and annually sliall file with the commission a llst of ail 
railroad tickets and passes and mileage books issued for other than actual 
bona fide money considération at fuU rates. 

Section 20 requires each railroad to file annually wlth the commission a full 
report of Its business. 
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"Sec. 21. The commission shall hayepower, and on complftlnt 6f any per- 
son It îs hereby made Its duty, to inveStigSte ail or any freight rates on Inter- 
state trafic on ràilroads in tais staté, and when the Same are;,in the opinion 
of the commission, excessive or discrlminatory, or are levlëd or l'aîd In vio- 
lation of the Interstate commerce law, br lu Confllct yith the rullngs, orders 
or régulations of the Interstate Commerce Commission, tHe commission shall 
présent the facts to the railroad, with a request to maké sùch changes as 
the commission may advise, and If such changes are not çiade wlthin a rea- 
sonablè time, the commission shall apply by pétition to thè Interstate Com- 
merce Commission for relief. Ail freight tarlffis issued by any such railroad 
relating to Interstate traiffic in this state shall be filed in the office of the 
commission within thirty dayg after the passage of thls act, and ail such 
tarlffs thereafter issued shall be flled with the commission when issued." 

Section 23 deflnes unjust discrimination, and déclares that any railroad 
guilty thereof shall forfeit and pay into thé state treasury nôt less than $100 
nor more than $5,000 for such offense, "and any agent or oflïcer so offend- 
ing shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than flfty dollars nor more than one 
thousand dollars for each offense." 

Section 23 provides that it shall be unlawful for any common carrier, sub- 
ject to the provisions of the act, to give any undue or unreasonable préfér- 
ence or advantage. 

Section 24 provides that it shall be unlawful for any persou, flrm, or cor-, 
poration knovyingly to receive any rebate, concession, or discrimination. 

"Any person, flrm or corporation vlolating the provisions of this section 
shall be deemed guilty of a misdemeanor, and on conviction thereof shall 
be punished by a fine of not less than fifty dollars nor more than one thousand 
dollars for each offense." 

Section 25 prohiWts the. giving of pçisses to state, district, county, or 
municipal officers of thls state, and provides the penaltles therefor. 

"Sec. 26. If any railroad shall do or cause to be done or permit to be done 
auy matter, act or thlng In this act prohiblted or declared to be unlawful, 
or shall omit to do any act, matter or thing required to be done by It, such 
railroad shall be llable to the person, flrm or corporation injured thereby in 
treble the amount of damages sustained In conséquence of such violation ; 
provlded, that any recovery as In this section provided shall in no manner 
affeet the recovery by the state of the penalty prescrlbed for such violation. 

"Sec. 27. Any offlcer, agent or employée of any railroad who shall wilfully 
fall or refuse to flll out and retum any blanks as required by this act, or 
shall wilfully fall or refuse to answer any questions therein propounded, or 
shall knowingly or wilfully give a false answer to any such questions, or 
shall évade the answer to any such questions, where the fact Inquired of is 
within his knowledge, or who shall, upon proper demand, wilfully faU or 
refuse to exhibit to any commissionèr or any commissioners, or any person 
authorlzed to examine the same, any book, paper or account of such rail- 
road, which is in his possession or under his control, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be punished by a fine of 
uot less than one hundred dollars nor more than one thousand dollars for 
each such offense, and a penalty of not less than five hundred dollars nor more 
than one thousand dollars shall be recovered from the railroad for each such 
offense when such offlcer, agent, or employée acted in obédience to the direc- 
tion, instructions or request of such railroad or any général offlcer thereof. 

"Sec. 28. If any railroad shall violate any provision of this act, or shall 
do any act herein prohlbited, or shall fail, or refuse to perform any duty 
enjoined upon It, or upon fallure of any railroad to place in opération any 
rate or joint rate, or do any other act herein prohibited, for which a penalty 
bas not been provided, or shall fail, neglect or refuse to obey any lawful 
requirement or order made by the commission or any court (upon its ap- 
plication), for every such violation, fallure or refusai, such railroad or ràil- 
roads shall forfeit and pay into the state treasury a sum of not less than 
one hundred dollars nor more than ten thousand dollars for each offense. 
In construing and enf oreing the provisions of this section, the act, omission 
or fallure of any offlcer, agent, or other person acting for or employed by any 
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rallroad, acting wlthin the scope of his employment shall in every case be 
deemed to be the act, omission or fallure of sucti rallroad." 

Section 29 provides that the commission may regulate ail practices afCect- 
ing transportatlon which it flnds to be unreasonable or unjustly discrimina- 
tory, wbether defined in this act or not. 

Section 30 provides for the investigation of fatal rallroad accidents. 

Section 31 makes it the duty of the commission to inquire into any negleet 
or violation of the lavFS of Nevada by any rallroad or its agents, to enforce 
the provisions of the laws relating to railroads, and to report ail violations 
thereof to the Attorney General. The Attorney General and prosecutlng 
attorneys are requlred to assist the commission. 

Section 32 provides for Investigation by the commission of claims against 
railroads for damages to property. 

Section 33 provides that technicalities shall be ignored. 

"Sec. 34. This act shall not hâve the effect to release or vralve any right 
of action by the state or by any persou for any i-ight, penalty, or f orf eiture 
which may hâve arlsen or which may hereafter arise under any law of this 
State; and ail penalties and forfeltures aceruing under this act, shall be 
cumulative and a suit for, and recovery of one, shall not be a bar to the re- 
covery of any other penalty. 

"Sec. 35. In addition to ail the other remédies provlded by this act for the 
prévention and punlshment of any and ail violations as to the provisions 
hereof and ail orders of the commission, the commission can eompel eom- 
pliance wlth the provisions of this act, and of the orders of the commission 
by proceedings in mandamus, Injunctlon or by other civil remédies. 

"Sec. 36. Every rallroad in this state, shall, within slxty days after the 
passage of this act, file in the office of the commission copies of ail schedules 
of rates, including joint rates in force on its Une or Unes, between points 
within this state on the date this act takes effect. 

"Sec. 37. Each section of this act and every part of each section is hereby 
declared to be independent sections and parts of sections and the holding of 
any section or part thereof to be void or ineffective for any cause shall not 
be deemed to affect any other section or any part thereof. 

"Sec. 38. Ail acts and parts of acts in conflict wlth this act are hereby 
repealed." 

William P. Herrin and P. F. Dunne, for Southern Pac. Ce. and 
Nevada & California Ry. Co. 

W. R. Kelly, A. S. Halsted, and Samuel Platt, for San Pedro, Los 
Angeles & Sait Lake R. Co. 

Campbell, Metson & Brown and Campbell, Metson, Drew, Oatman 
& Mackenzie, for Tonopah & Goldfield R. Co. 

Curtis H. Ivindley and Samuel Platt, for Eurêka & Palisade Ry. Co. 

M. A. Murphy, for Virginia & Truckee Ry. Co. 

Richard C. Stoddard, Atty. Gen., and H. F. Bartine, for défendants. 

FARRINGTON, District Judge (after stating the facts as above). 
Thèse suits were brought to prevent en forcement of the so-called 
"Railroad Commission Law" on the ground that it is répugnant to 
the fédéral and to the state Constitutions. Substantially the same is- 
sues are raised in each case, therefore ail will be considered together. 

1. The title of the act (St. 1907, p. 73, c. 44) is as foUows; 

"An act to regulate railroads, telegraph and téléphone companies and other 
eommon carriers in this state, creatlng a Railroad Commission, consti- 
tuting the Governor, the Lleutenant-Governor, and the Attorney-General 
a railroad board for the appointment and removal of the rallroad com- 
missloners, prevent the imposition of unreasonable rates, prevent unjust 
discrimination, insure an adéquate rallway service, and flxing maximum 
freight charges." 
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In brief, the act provides for the création of a Raiiroad Commis- 
sion, charges it witli the administration and enforcement of the law, 
defines its powers and duties, fixes the compensation of its members, 
fixes maximum freight rates, empowers the commission to establish 
rates after investigation, prohibits unjust discrimination, provides 
methods of procédure to enforce the law, and fixes penalties for its 
violation. It empowers the commission to investigate infractions of 
the interstate commerce law, and apply to the railroads and to the In- 
terstate Commerce Commission for relief. It also empowers the 
commission to investigate fatal accidents in raiiroad service. In section 
37 it attempts to control the interprétation of the act itself by declaring 
that each section and every part of each section is independent, and 
the invalidity of any section or any part thereof sliall not be deemed 
to afifect any other section or part thereof. And finally, in section 38, 
it States that "Ail acts and parts of acts in conflict with this act are 
hereby repealed." 

The act is unquestionably in conflict with previous législation on the 
same subject. Thus the maximum compensation of 20 cents per ton 
mile provided in section 51 of the act of 1865 (St. 1865, p. 427, c. 146) 
is not in harmony with the elaborate scheme of maximum freight 
charges set out in section 7 of the act of 1907, where the rates range 
from one-half of one cent per mile for transporting one ton of rongh 
stone tp 20 cents per mile for hauling each ton of four times first-class 
freight. 

The act of 1879 provides that each and every raiiroad shall fix its 
own rates, and that the rates so fixed shall not govern or affect the 
rate or rates of any other raiiroad company, provided such rates shall 
not exceed the rates now allowed by law. The act of 1907 permits 
the Raiiroad Commission, after investigation and a finding that former 
rates are unreasonable or unjustly discriminatory, to fix new rates, 
which must be reasonable but cannot exceed the prescribed maxima. 
Again, several sections of the act of 1907 cover practically the same 
ground embraced in the act of 1879, but with substantially diflrerent 
methods of procédure and différent penalties. 

Section 17 of article 4 of the Constitution of Nevada reads thus: 
"Each law enacted by the Législature shall embrace but one subject and 
matters properly connected therewith, whlch ' subject shall be briefly ex- 
pressed in the title ; and no law shall be revised or aniended by référence 
to its tltle only ; but, in such case, the act as revised, or section as amended, 
shall be re-enacted and published at length." 

The design of the first of thèse provisions is not to contract the field 
of législation, but to prevent the union in the same act of subjects 
having no necessary or proper connection. Each subject of législation 
must stand alone, and, if enacted into law, it should succeed by reason 
of its own merits. Otherwise, by bringing into one bill divers dis- 
connected subjects, and by combining the advocates of each in support 
of ail, it might be possible to force the adoption of measures no one 
of which could pass on its own merits. 

If it were permissible to insert in the same statute incongruous mat- 
ters, some of which need not be expressed in the title, legislators might 
inadvertently vote for measures which they could not and would not 
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kiiôwingly âpprove. So, also, unwise and vicious schemes might thus 
become law before there was opportunity to oppose them by protest 
or pétition, or through the public press. The people are entitled to 
timely and adéquate notice of ail contemplated législation. State v. 
Àh Sam, 15 Nev. 37, 32, 27 Am. Rep. 454 ; State v. Com'rs Humboldt 
Co., 21 Nev. 235, 237, 29 Pac. 974; People v. Mahaney, 13 Mich. 481, 
494; State v. Hyde, 129 Ind. 296, 28 N. E. 186, 13 h. R. A. 79, 80. 

In the title of the act of 1907 there is no suggestion of revising, 
amending, or repealing earlier législation. The railroad acts of 1865 
and 1879 are not referred to, nor is there any mention of the rule of 
construction formulated in section 37 of the act. In this the act is 
said to violate the first clause of the constitutional provision above 
recited. In other words, the act embraces not one, but several sub- 
jects, of which two are not expressed in the title. 

A valid statute may embrace many matters and a multitude of dé- 
tails, but they must ail relate to one gênerai subject, which must itself 
be expressed in the title. Whether this subject shall be comprehensive 
or restrictive rests with the Législature. The subject and the title 
may be broad enough to embrace the whole field of criminal law. In 
such a case the définition and punishment of larceny, embezzlement, 
and bûrglary might properly be included in the same act, but, if the 
act be entitled "An act to define and punislï larceny," any attempt to 
indude therein a définition of murder would be improper. 

The détails of a législative act need not be specifically stated in its 
title, but matter germane to the subject as expressed in the title, and 
adapted to the accomplishment of the object in view, may properly be 
included in tne act. State v. Atherton, 19 Nev. 332, 344, 10 Pac. 901. 
Thus it is proper to create in the same act the machinery by which 
the act is to be enforced, to prescribe the penalties for its infraction, 
and to remove obstacles in the way of its exécution. If such matters 
are properly connected with the subject as expressed in the title, 
it is unneceSsary that they should also hâve spécial mention in the 
title. It would be difificult to conceive of a matter more germane to 
an act and to the object to be accomplished thereby than the repeal 
of conflicting législation. In such a case the practical working of the 
new statute would be aided by repèal of the old law. 

Where a statute by implication amends or repeals a former law, 
such repeal is the effect and not the subject of the statute; and it is 
the subject, not the effect of a law, which is required to be briefly 
expressed in its title. If the necessàry effect of the statute is to repeal 
previous législation on the same subject, it does no violence to the Con- 
stitution by failing to express specifically such repeal in its title. 1 
Lewis' Sutherland, Stat. Constr. pp. 233, 324; Cooley, Const. Lim. 
(7th Ed.) p. 308; People v. Mahaney, 13 Mich. 481, 494; Timm v. 
Harrison, 109 111. 593, 596 ; City of Winona v. School Dist., 40 Minn. 
13, 41 N. W. 539, 3 L. R. A. 46, 12 Am. St. Rep. 687 ; Gabbert v. 
Jeffersonville R. R. Co., 11 Ind. 365, 71 Am. Dec. 358 ; Yellow River 
Imp. Co. V. Arnold, 46 Wis. 214, 232, 49 N. W. 971 ; Union Trust Co. 
V. Trumbull, 137 111. 146, 27 N. E. 24; Crookston v. Bd. of Co. Com'rs, 
79 Minn. 283, 83 N. W. 586, 79 Am. St. Rep. 453, 454, 480. 
170 F.— 47 
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In City of Wiriona vj Scbool District, supra, the court remarks very 
pertinently : 

"If the tltle of an act embraces only one aubject, we apprehend It wa» 
neyer claimed that eyery other act whlch It repeals « alters by Implication 
must b« mentloned In tbe title of the new act. Any sueh rule would be 
nelther within thè reason of the ConstltUtloti, nor practlcable. It would 
eompel the liegislâtufe ïn every instance to search thé entire body of our 
statute law to ascertàln what acts might be inconsistent with or répugnant 
to the provlBions of the proposed acti— a wfork, In many cases, so diffîcult as 
to aiuount to an Imposslbility." 

Judge Cooley, in his work on Constitutional Limitations, p. 208, 

says: ■■ ■ ■ -^ ';:■': 

"The repeal of ft atatute on a given Bubject, It la helft, la properly con- 
nected W/ith the sqbject-matter of a new statute on,the sapje subject; and 
therefore a repealihg section, in the new at^tute is Talid, sotwithstanding the 
tltle ia silent on that subjéet." 

It îsiannècessary to express any opinion as to whether the matter 
contaiiied in section 37 relating to thè construction Of the act is ger- 
mane toithe subject esipressed in its. title. That section neither in- 
creases, diminishes, nor modifies the powers and duties imposed upon 
défendants. ; There is no allégation that its provisions . are to be en- 
forced.by défendants in any manner or to the détriment of complain- 
ants. If it be foreign to the subject of; the act, a conclusion which I 
cannot admit, it may beiîeiiminated, artd, the balance of the act will 
çtand. Gooley, Const. Ùm^ (7th Ed.) p- SU; 1 Leiwis' Sutherland, 
Stat. Gonstc. p, 251; Statev. Silver, 9 Nev. 237, 231; State v. Hoad- 
ley, 20 Nev. 317, 22 Pac. 99; State v. Beck, 25 Nev. 68, 81, 56 Pac. 
1008. 

2. It is also contended that the railroad commission act is unconsti- 
tutional because it is an amendatory stajtute, and as such it fails to con- 
form to the constitutional provision, which déclares that : 

"No law shall be revisecl or amended by référence to its l^tle only, but in 
Bnch cases the act as revised or section as aineuded shaù be re-enacted and 
pubtlshed at leHgth.»' .■ . ' 

The Suprertje Court of. Nevada has interpreted this as requiring not 
only that the act or section as amendedishall be re-eïiacted and publish- 
ed at length, but that "the title of the act to be amended should be re- 
ferred tq." State v. Hallock, 19 Nev. 384, 387, 12 Pac. 832, 833. 

The question to be determined, then, is whether the railroad com- 
mission act is. an amendatory statute within the meaujing of the Con- 
stitution. This constitutional requirement was intended to prevent 
covert and inaprovident législation. ; When amendments were made by 
mère référence to the place in the old law where Wfords were to be 
substituted, stricken out or inserted, or altérations ip^ide, it was neces- 
sary, in order to understand the cl^ange, to compare the old law with 
the new. In case subséquent and successive amendments were made in 
the same manner, the confusion becâme such that it was extremely 
diificult to ascertain the précise terms of thé law. Often the diffi- 
culty of makjng necessary examination and comparison was such that 
iegislators and the public were mistaken, and even purposely misled, 
as to the efïect and design of the amendatory enactments. Hence the 



SOUTHERN PAC. CO. V. BABTiSB. 739 

Constitution wisely ofdaîned, in order that the full force and effect of 
the amendment might be apparent without référence to former stat- 
utes, that: 

"No law shall be revised or amended by référence to Its tltle only, but In 
Buch cases the act as revised or section as amended shall be re-enacted and 
publlshed at length." 

On the other hand, whenever a new statute is drafted, if it be neces- 
sary to refer to the title, and to pubHsh and re-enact at length, as 
amended, every section in the whole body of existing statutory law af- 
fected thereby, législation on many subjects would be practically im- 
possible. Either in strict compliance with the rule, or out of abundant 
caution, a large portion of our state législation would be republished 
and re-enacted at every session of the Législature. Furthermore, an 
act complying with such a requirement would probably embrace more 
than one subject, and thus, in avoiding one prohibition of the statute, 
violate another. Hence, courts hâve not inclined to extend this pro- 
hibition beyond the mischief it was designed to prevent. Where a 
new act deals with the détails of a former law and is designed to cor- 
rect its defects and remedy its deficiencies without changing its gênerai 
framework, then in order that the act as amended may be readily and 
fully understood, and the force and effect of changes appreciated, 
the original act or section as amended must be set out at length and 
its title referred to; but when a new act is complète in itself, when 
it does not purport to be amendatory of any previous act and requires 
no référence to another law to discover its scope and nîeaning, the 
mischief to be guarded against is not présent and the reason for the 
rule fails. In such a case, though the new law bas the efïect of modify- 
Jng a former law, it is not an amendatory statute within the meaning 
of the Constitution, and the previous law as modified or amended néed 
not be re-enacted or published at length, nor is it requisite to the 
validity of fhe new law that it refer to the title of the old law. 

"Hence, an act of the Législature not amendatory in character, but original 
In form and complète In itself, exhibltlng on its face what the law is to be, 
its purpose and scope, Is valld, notwithstandlng it may in efCect change or 
modify sorùe other law on the same subject." Warren v. Crosby, 24 Or. 558, 
84 Pac. 661, 662; 1 Lewis' Sutherland, Stat Constr. {■ 239; In re Dietrick, 
32 Wash. 471, 476, 478, 73 Pac. 506; Northern Countlés Investment Trust 
V. Sears, 30 Or. 388, 41 Pac. 931, 35 L. E. A. 188, 194; State v. Rogers, 107 
Ala. 444, 19 South. 909, 32 L. B. A. 520, 522 ; Ex parte Pollard, 40 Ala. 98 ; In re 
Buelow (T>. C.) 98 Fed. 86, 89; City of St. Petersburg v. English, 54 Fia. 585, 45 
South. 483, 486; St. Louis, I. M. & S. Ry. Oo. v. Paul, 64 Ark. 83, 40 S. W. 705, 
87 L. R. A. 504, 508, 62 Am. St Bep. 154; Erford v. City of P6oria, 229 111. 546, 
82 N. B. 374, 375 ; People v. Mahaney, 13 Mich. 481, 497 ; Lake v. Palmer, 18 
Fia. 501, 510; Hellman v. Shoulters, 114! Cal. 136, 44 Pac. 915, 919; Bvern- 
ham V. Hulit, 45 N. J. Law, 53. 

Sutherland, in the first volume of his work on Statutory Construc- 
tion, at page 448, says that a statute which in gênerai terms repeals ail 
acts and parts of acts inconsistent with its provisions is not amendatory. 

In State v. Trolson, 21 Nev. 419, 432, 33 Pac. 930, 933, where the 
court had under considération the constitutionality of a statute of 1887 
(St. 1887, p. 81, c. 126), entitled "An act to further define and punisb. 
•mbezzlement," which neither referred to nor re-enacted any previous 
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law, in response to the contention that the statute was invalid becauso 
it was virtually , an amendment of sections 4634 and 4635, Gen. St. 
Nev. 1885, Judge Bigelow, concurring, said : , , .„ ., , 

"In iny judgment the weight of authority and the more practical reason Is 
wlth those that hold the gênerai rule that the clause of the C!onstitntion under 
considération does net apply unless the subséquent statute Is, In terms as well 
as in effect, an amendaient of the preceding statute. Speaking of the con- 
stltutlonal provision that an amended section of a statute must be re-enacted 
and publlshed at length, Judge Cooley says: 'It should be observed that stat- 
utes whlch amend others by implication are not withln this provision; and It 
Is not essential that they even refer to the acts or sections whlch by Implica- 
tion they amend.' (Conét Lim. 182.) This statement Is well supported by the 
adjudged cases of many states. A statute is frequently so Interwoven wlth 
others, and directly or Indirectly modifies or amends so many others, and the 
rjjle contended for is Itself so uncertaln and indeflnite, and in its nature in- 
capable of reasonably flxed llmlts of application, that, as it seems to me, its 
adoption would lead to more uncertalnty and confusion in the law than it 
would ellminate." 

In order to understand the statute in question, it is unnecessary to 
compare it with former laws on thè same subject. Its terms are plain 
and complète in themselves; they can be understôod and executed 
without referring to previous législation. On its face it is apparently 
a complète scheme for the accomplishment of its évident purpose and 
object. Neither, the Législature nor the public could fail to ascertain 
its meaning and purpose, or could be misled by an inspection of it. 
There is riothing which indicates or even suggests any covert or obscure 
purpose in the. railroad commission act. David v. Portland Water 
Committee, 14 Or. 98, 12 Pac. 174, 179 ; Warren v. Grosby, 24 Or. 658, 
34 Pac. 661, 663. 

It is not a mère attempt to correct, to rectify, to ref orm, to improve, 
or to recast the old laws on the same subject. Both in the title and the 
body of the act, the intention to créate a new law and not to amend 
an old one is apparent. It is not modeled along the lines followed by 
any former statute. It is essentially new and independent, and com- 
plète in itself. 

It iâ contended that the act of 1907 is incomplète because a portion 
of the old law, notably the provision in section 51 of the act of 1865. 
providing a minimum f reight charge, is still in force. A similar prob- 
lem was presented in State v. Lee, 2^ Nev. 380, 82 Pac. 229. Section 
4 of an act entitled "An act providing for the création of a State Board 
of Médical Exarainers, and to regulate the practice of medicine and. 
surgery in the state of Nevada" (St. 1899, p. 89, c. 73), authorized the 
secretary of the board to issue temporary certificates entitling the hold- 
er to practice medicine until the next regular meeting of the board. 
Subsequently an act was passed by the Législature entitled "An act 
regulating the practice of medicine, surgery and obstetrics in the state 
of Nevada ; providing for the appointment of a State Board of Médical 
Examiners and defining their duties ; providing for the issuing of li^ 
censés to practice medicine ; defining the practice of medicine ; defining 
certain misdemeanors and providing penalties, and repealing ail other 
»cts, or parts of acts, in conflict therewith." St. 1905, p. 87, c. 113. 

The latter statute contained no provision for temporary certificates, 
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and as it did not expressly repeal the former act it was claimed that the 
secretary still had the power to issue temporary certificates. The 
Suprême Court held that the earher act, including the clause relating 
to temporary certificates, was entirely repealed by the statute of 1905. 
The later act, said the court, "is a comprehensive measure, complète 
in itself, revising the whole subject-matter of the act of 1899, and evi- 
dently intended as a substitute for it, although it contains no express 
worûs to that effect." 

The railroad commission act provides for ail freight charges, great or 
small. There is no uncovered territory to which the minimum 
charge of 35 cents, specified in the act of 1865, may be applied. If, 
under the rules and the maxima set out in section 7 of the act, the 
highest possible charge for transporting some small parcel is but 20 
cents, can the commission disregard the express words of the act, "the 
commission shall not fix a greater rate, nor shall it allow any broad 
or standard gauge railroad to charge a greater rate than that fîxed 
for the following classification"? Can the commission disregard this 
plain mandate, and permit a charge of 35 cents instead of 20 cents, 
simply because the minimum charge of 35 cents is provided for in the 
act of 1865, and is not expressly repealed? 

While I am not unmindful of the concession made by défendants 
in this behalf, it is clear that the provision in the earlier statute for 
a minimum charge of 35 cents is superseded by the act of 1907, not 
only because of its manifest repugnancy but also because the compre- 
hensive tenus of the act as to rate régulation and its provisions, so 
entirely new to Nevada législation, leave no room for any other con- 
clusion than that the Législature intended an act independent and 
complète in itself. The corollary to this is, the Législature included 
in the new law ail of the old law in relation to intrastate freight régu- 
lation which it intended to préserve, and that which is omitted was 
discarded. Black on Interp. Laws, p. 116 ; Thorpe v. Schooling, 7 
Nev. 15, 18; Phillips v. Eurêka Co., 19 Nev. 348, 353, 11 Pac. 33; 
King V. Cornell, 106 U. S. 395, 1 Sup. Ct. 313, 37 L. Ed. 60; United 
States V. Tynen, 11 Wall. 88, 93, 30 L. Ed. 153 ; Murdock v. City of 
Memphis, 30 Wall. 590, 642, 23 L. Ed. 429 ; United States v. Cheese- 
man, 3 Sawy. 424, Fed. Cas. No. 14,790 ; Columbia Wire Co. v. Boyce, 
104 Fed. 173, 44 C. C. A. 588; Mack v. Jastro, 136 Cal. 130, 58 Pac. 
373 ; Sponogle v. Curnow, 136 Cal. 580, 69 Pac. 255, 256 ; City of 
Seattle v. Clark, 28 Wash. 717, 69 Pac. 407, 410 ; State v. Conkling, 
19 Cal. 501. 

It is not necessary that the new act should cover the whole subject- 
matter of the former acts. It will be sufficient if it is reasonably com- 
plète upon that distinct branch of the subject with which it professes 
to deal. People v. Knopf, 183 111. 410, 56 N. E. 155, 157. 

"That there are points of différence between the tvvo acts can constitute no 
reason why fragments of the former should be held to continue in opération 
when its substantial provisions are replaced. That which was regulated by 
the first statute is now regulated by the second." State v. Carbon Ilill Coal 
Co., 4 Wash. 423, 30 Pac. 728. 

The objection to the act on the ground that it contains no référ- 
ence to the title of former acts on the same subject, and that it does not 
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rè-ènact ôr publish at length former statutes which mày bié aménded 
by implication, is without merit 

3. Again, it is urged that this act is invalid because 'it violâtes sec- 
tion 21, art: 4, of the Constitution of Nevada, in which it is declared 
that "where a gênerai law can be made applicable, ail laws shall be 
gênerai ai'id of uniform opération throughout the state/' and because 
it is répugnant to the fourteenth amendment to the Constitution of 
the United States, in that by an unjust classification it dénies equal 
protection of the laws. 

Section 7 of the act provides that: 

"AU narrow-gauge rallroads may be pèrmitted by the commission to charge 
a rate net to exeeed one hundred and flfty per cent, higher than those men^ 
tloned for broad-gauge rallroads." 

And again: 

"Tbat the maximum rates hereln flxed shall not apply to any rallroad untu 
the sald road shall hâve been constructed and In opération for two years be- 
tWèen the points where they shall commence to deliver freights." 

'In Ames V. Union Pac. Ry. Co. (C. G.) 64 Fed. 165, 171, it was 
held that a statute prescribing maximum rates, and exempting from its 
opération until December 31, 1899, ail roads built prior to that date 
and subséquent to January 1, 1889, did not deny to other carriers 
the equal protection of the law. 

"The prlnclple of classification adopted by thé Législature, whether wise or 
uBwlBei is wîthin its power. To divide rallroads into t*o classes, placing in 
thç pne ail that bave been constructed and, in opération for a length of time, 
and \^^hose business must therefôre be presûmeâ to haVe been thoroughly es- 
taWished, âhd In the othér ail only récehtly fconstructed; is elearlynot a mère 
arbltràry distinction ; and thls notwlthstandlng it may bé that one of the 
recently constructed roads is so fortunate ag to hâve Immediately secured a 
large bu^ipess." 

In Covington, etc., Turnpike Co. v. Sandford, 164 Ù. S. 578, 598. 
17,Sup. et. 198, 206, 41 L. Ed. 560, it was held that the constitutional 
provision forbidding a déniai of the eqyàlprotection of the law— 

"does not require that ail corporations e?:actlng tolls sho^ld \)e placed on the 
same footing i.a to rates, bût that justice to the public and to the stocisholders 
may require in référence to one road rates différent from thoSe prescribed for 
other roads; and that rates on one road may be reasonable and just to ail 
conoerned, while the same rates would be exorbitant on another road." 

In HomeTelegraph & Téléphone Co. v. City of L,Os Angeles (C. C.) 
155 Fed. 554,580, Judge Wellborn says: 

"A monjent's reflection shows that the mère fact that différent rates are 
prescribed for two companies does not, ot Itself, establish unlawful discrimi- 
nation àgaliist elther." 

What is a reasonable charge dépends upon the circumstances of each 
case; and among such circumstances are the fair présent value of the 
plant, the operating expenses, the volume and character of the business, 
and the reasonable vaille to the public of the service performed. Ob- 
viously thèse circumstances cannot be the same for any two rallroads. 
One railroad does an immense business, while another does but little. 
One is opei-ated at less expense than another byreason of the nature 
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of the country through which it passes, or because of the relative 
cheapness of fuel, labor, and supplies. One bas an expensive plant 
and is burdened with an enormous debt, while another was construct- 
ed cheaply and owes nothing. One runs through a populous territory, 
and another pushes out into the désert, hoping to develop business. 
Ail thèse circumstances must be considered by the rate-fixing agency. 
With such varying factors equal results are out of the question. It 
is doubtful whether it would be possible to adopt a uniform schedule 
of rates for any two railroads in the state which would not operate 
more or less unequally and unjustly. A rate fair for one railroad 
would be unfair for another. It is in récognition of this fact that 
the Législature has authorized the commission to establish rates within 
the statutory maxima which shall apply to but one railroad. And 
this it is which also justified the Législature in delegating that authori- 
ty to the commission. 

The power of the Législature to classify railroads is clear, provided 
the classification is reasonable and not arbitrary. The classification 
should be based upon some real and substantial différence between the 
classes; a différence which bears some relation to and justifies higher 
rates for one class than for another. It has been held that the 
Législature may classify railroads according to the amount of business 
done, and establish a maximum of rates for each class; because it is 
only reasonable to suppose that a large volume of freight can be trans- 
ported at less expense per ton than a small quantity. Chicago, etc., 
R. R. Co. V. lowa, 94 U. S. 155, 34 L. Ed. 94. 

Again, it has been decided that for rate-fixing purposes a classifica- 
tion may be according to the length of the railroad Unes, or according 
to the locality in which they are situated, or on the basis of their gross 
earnings. Dow v. Beidelman, 125 U. S. 680, 691, 8 Sup. Ct. 1028, 
31 L. Ed. 841 ; Wellman v. Railway Co., 83 Mich. 606, 47 N. W. 493. 

The length of the road, the amount of its gross earnings, or the 
locality in which it is situated, each bears a very apparent relation to 
the expense of opération, and hence serves as an appropriate test of 
classification for the purposes of regulating railroad traffic charges. 

The fédéral Constitution does not withhold from the Législature the 
power of classifying railroads for the purpose of establishing rates. 
If the classification is reasonable and not arbitrary, and if the same law 
is applied to ail railroads of the same class, though it may be différent 
for the separate classes, there is no violation of the rule securing to 
ail the equal protection of the law. Dow v. Beidelman, 125 U. S. 680, 
8 Sup. Ct. 1028, 31 L. Ed. 841; Gulf, etc., Ry. v. Ellis, 165 U. S. 150, 
155, 17 Sup. Ct. 255, 41 L- Ed. 666; Commonwealth v. Clarke, 19o Pa. 
634, 46 Atl. 386, 57 L. R. A. 348, 349, 86 Am. St. Rep. 694; Common- 
wealth V. Interstate, etc., Ry. Co., 187 Mass. 436, 73 N. E. 531, 11 L. 
R. A. (N. S.) 973. 

In the last case a Massachusetts statute required street railway com- 
panies to carry school children to and from school at half rates, but 
excepted the Boston Elevated Railway from the opération of the law. 
It was claimed that other street railways were thus deprived of the 
equal protection of the law. The court sustained the classification in 
thèse words; 
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"The situation of the lines of the Boston Elevnted Rallway Company In tlie 
mldst of a dense population Is so difCerent from tbat of otlier lines in the state, 
and their fitness for use by children in going to and from the public schools 
mlglit be lound by the Législature to be so unlike that of streef railways gen- 
erally In the state, as properly to call for an exemption from the law estab- 
lished for others. We cannot say that the Législature had no power to malie 
this distinction, foundedon différences in conditions." 

Tested by thèse priliciples, the methods of classification adopted in 
the railroad commission act are not violative of either the fédéral or 
the state Constitution. The law opérâtes uniformly on the members 
of each class. The statute differentiates between old railroads which 
presumably hâve an established business, and recently constructed 
roads, presumably with a business yet to be developed. It also segre- 
gates the broad-gauge railway, with its capacity for handling immense 
loads and enormous traffic, from the narrow-gauge railroad with its 
short haul, short trains, small engines, light traffic, and relatively large 
expense for train crews. Thèse différences furnish a reasonable basis 
for a higher maximum freight charge in one case than in the other, 
and therefore justify the classification which is attacked. 

4. In the first section of the railroad act it is declared that the Gov- 
ernor, Lieutenant Governor, and Attorney General shall constitute a 
railroad board for the purpose of appointing railroad commissioners. 
The constitutionality of this act is challenged on the ground that the 
power of appointment thus exercised and provided for in the act is 
intrinsically and exclusively an executive function, which cannot be 
exercised by the Législature ; thàt the Législature under the Constitu- 
tion is powerless to sélect the members of the railroad board, or to 
commit to fhat board the ajppointment of railroad commissioners. 

If the act provides no method for selecting commissioners who are 
to enforce its provisions, it must fall. The Constitution nowhere in 
express terms withholds from the Législature the power of appoint- 
ment; neither does it expressly déclare that power to be exclusively 
an executive function. It divides the powers of government into 
three separate departments — the législative, which makes; the ex- 
ecutive, which exécutes; and the judicial, which interprets the law; 
and it déclares that : 

"No person charged with powers properly belonging to one of thèse depart- 
ments shall exercise any function appertaining to either of the others, except 
in the cases herein expressly directed or permltted." 

Such distribution and séparation of governmental power is found in 
the organic law of every state in the Union. In several state consti- 
tutions, notably in that of Ohio, in order to define more clearly the 
line of demarkation between législative and executive activity, or iri 
order to further limit législative authority, it iS expressly provided 
that no appointing power shall be exercised by the General Assembly. 
But no such provision is found in the Constitution of Nevada. In 
the light of this circumstance, our Suprême Court, in State v. Irwin, 
5 Nev. 111, 127, and State v. Swift, 11 Nev. 138, 138, was led to the 
conclusion that : 

"In the Constitution of the state of Nevada, the appointing power of the 
Législature is neither eut up by the roots, nor in any manner hampered, save 
where the Constitution itself, or the fédéral Constitution, provides for filling 
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a vacfiiicy. * * * lu every other case tlie power is in the Législature, to be 
by it i-egulated by law." 

The only définition of the Governor's power of appointment in the 
Nevada Constitution appearç in section 8, art. 5, and is as follows : 

"When anj' office shall, from any cause, become vacant, and no mode is pro- 
vided by tlie Constitution and laws for filling such. vacancy, tiie Governor shall 
hâve the power to fil! such vacancy by granting a commission which shall ex- 
pire at the next élection and qualification of the person elected to such of- 
fice." 

Section 1 of the same article reads thus: 

"The suprême executive power of tbis state shall be vested in a chief magis- 
trate, who shall be Governor of the state of Nevada." 

As to the power of the Législature in making appointments, the 
Constitution in section 10, art. 15, speaks thus : 

"AU officers whose élection or appointment ,is not otherwise provided for 
shall be chosen or appointed as may be prescribed by law." 

If it were the intention to vest ail appointing power in the chief 
executive, why was it not so declared ? Why was it not ordained that 
"ail officers whose élection or appointment is not otherwise provided 
for shall be chosen" by élection from the people "or appointed" by the 
Governor, "as may be prescribed by law" ? 

In the Irwin Case there was a statute organizing White Fine county, 
and appointing the individuals who should fill its offices until the next 
gênerai élection. In the Swift Case, an act incorporating the city of 
Carson named and appointed the persons who should serve as city 
trustées for the first year. Thèse were clearly législative appointments 
which the "Législature had the power to make for the purpose of put- 
ting the new System into opération." State v. Arrington, 18 Nev. 
412, 4 Pac. 735; State v. Torreyson, 21 Nev. 517, 536, 34 Pac. 870; 
State V. Ruhe, 34 Nev. 351, 363, 52 Pac. 374. 

But it does not appear that the exigencies which required and justi- 
fied "provisional appointments" in those cases were of such an urgent 
character that the county officers in one instance and the city trustées 
in the other could not hâve been appointed by the Governor, if he was 
then the exclusive repository of appointing power. 

While the Constitution vests the législative authority of the state 
in a "Senate and Assembly designated the Législature of the state of 
Nevada," it vests not the executive power, but "the .suprême executive 
power of this state" in the Governor. This, and the further fact that 
the chief executive is authorized to fill vacancies not otherwise provid- 
ed for, does not necessarily lead to the conclusion that ail executive 
power, or ail right to exercise appointing power, is vested in the 
Governor, to the exclusion of other state officers, such as the Lieuten- 
ant Governor and Attorney General. 

This subject is thus discussed in Cooley on Const. Lim. (6th Ed.) 
p. 133: 

"The authority that nialies the laws has large discrétion in detennining the 
nieans through which tliey shall be executed, and the performance of many 
duties which they may provide for by law they may refer either to the chief 
executive of the state, or, at their option, to any other executive or ministerial 
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offlcer, or even to a persou speclally designated for the diity. What can be 
deflnitely said on this siibjeet Is this: That such povvers as are speclally con- 
ferred by the Constitution upon the Governor, or upon any other specified 
offlcer, the Législature cannot requlre or authorlze to be performed by any 
other offlcer or authority ; and from those dutles which the Constitution re- 
qulres of hlm he cannot be excused by law. But other powers or duties the 
executive cannot exercise or assume except by législative authority; and the 
power which in Its discrétion it confers, It may also, In its discrétion, wlth- 
hold, or conflde to other hands." 

AU power to appoint officers as an implied executive function, where 
the Constitution is silent on that subject, is not vested in the Governor. 
State V. Boucher, 3 N. D. 389, 56 N. W. 142, 21 L. R. A. 539, 544; 
Overshiner v. State, 156 Ind. 187, 59 N. E. 468, 51 L. R. A. 748, 
83 Am. St. Rep. 187 ; Sinking Fund Commissioners v. George, 104 Ky. 
360, 47 S. W. 779, 84 Am. St. Rep. 454; Eddy v. Kincaid, 28 Or. 537, 
41 Pac. 156; Mayor of Baltimore v. State, 15 Md. 376, 74 Am. Dec. 
572; Travelers' Ins. Co. v. Oswego, 59 Fed. 58, 65, 7 C. G. A. 669; 
Fox V. McDonald, 101 Ala. 51, 13 South. 416, 21 L. R. A. 529, 536, 
46 Am. St. Rep. 98; Biggs v. McBride, 17 Or. 640, 21 Pac. 878, 5 
L. R. A. 115; People v. Freeman, 80 Cal. 233, 22 Pac. 173, 13 Am. 
St. Rep. 122; In re Bulger, 45 Cal. 553, 558. 

If in the statute in question certain non office holding individuals 
were designated by name to be members of and to constitute the rail- 
road board, undoubtedly it would be an appointment by the Législature. 
But this is not the case. The duty of serving as members of the 
railroad bpard and of appointing commissioners is by the act attached 
and added to the duties and powers of the offices of Governor, Lieuten- 
ant Governor, and Attorney General. 

In State V. Kennon, 7 Ohio St. 546, cited and relied on by com- 
plainants, it is correctly held that the appointing power cannot lawfuUy 
be exercised by the General Assembly of Ohio, except in the sélection 
of United States Senators, and officers of the Assembly itself, because 
the Constitution of that state déclares that "no appointing power shall 
be exercised by the General Assembly." The Ohio Constitution leaves 
no room for doubt on that point. 

U' In the Kennon Case there was called in question the validity of an 
act of the General Assembly, by which a board of statehouse commis- 
sioners was created, composed of three members to be appointed by 
three non office holding individuals, designated in the act as William 
Kennon, Asahel Medbery, and William Caldwell. The court held that 
the three individuals ngmed, if duly appointed, were officers by virtue 
of the appioiiitment, but, having been appointed by the General As- 
sembly, the appointment was void, because the Assembly had no au- 
thority undçr the Constitution to exercise the power of appointment. 
The Législature may pass a law providing how an appointment shall 
be made, but it cannot make the appointment ; in other words, it 
can make, but it cannot exécute, the law. In a concurring opinion, 
Judge Swaii says: 

"We do not décide whether a board of appointment, such as those laws 
create. may or 'may not be constltutionally. creàted; for It is unnecessary to 
décide It. But we hold that the General Assehjbly cannot appoint tlie officers 
ofsuch a board. Whether the General Àsseiflbiy çan annex>|he powçr of ap- 
pointment * * * of commissioners to the office of Governor, or to any other 
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existing office or board, we do not décide, siniply because the question is net 
before us." 

Judge Swan demonstrates the existence of such a power thus : 

"If the General As^embly annex to an office already existing and filled ad- 
ditionàl powersand duties, upon what ground can It be clalmed that thls is 
the exercise by the General Assembly of the appointlng power? Certainly up- 
on thls only, that the General Assembly bas enlarged or added to the powers 
and duties of an existing office. But thls Is really absurd ; for, if addlng to 
the duties or powers of existing offices is an exercise of the appointlng power, 
then every new duty required, or power eonferred upon any state, county, or 
township offlcer, must be deemed the exercise by the General Assembly of thé 
appointlng power and forbldden by the Constitution. 

"But thèse fallaclous positions arlse ont of a mlsapprehenslon of what Is 
meiuit by the exercise of the appointlng power. An office, until filled, is an. 
Impersonal thlng, an incorporeal heredltament. It Is flUed by the exercise 
pf the appolnting power, and, when fllled, the office and offieer both exist. The 
office Itselfmay by law be enlarged in its powers, or new duties enjolned, with- 
out touching the appointaient or tenure of office of the Ineumbent or bis suc- 
cessor. It would, therefore, seem highly probable, although the question is 
not before us, that the General Assembly could, wlthout displaclng or ap- 
pointlng a governor of Ohlo, annex to the office of Governor the power of ap- 
pointlng direôtors of the penitentiary, or the duty of performing any other 
legitimate executive function. 

"If the General Assembly eonferred upon the ineumbent of the gubematorial 
chair officiai public powers as an individual, bo that he would continue to 
exercise the powers thus colif erred, whether he continued to hold the office of 
Governor or not, it would seem quite manlfest, to my mind, that the General 
Assembly created an office in such case, and exerelsed the appointlng power." 

In State v. Washburn, 167 Mo. 680, 67 S. W. 592, 90 Am. St. Rep. 
430, Gited by complainants, there was under considération a Missouri 
statute which empowered the Governor to appoint a board of three 
élection commissioners in certain cities of that state, but required that 
one of the members should be selected from a hst of three, to be 
presented by the city central committee of the leading party politically 
oppoSed to that to which the other appointées belonged. The Gov- 
ernor of Missouri appointed three commissioners for Kansas City, 
but ignored the centrai committee nominations. The court said that 
such power in a central committee is, or by cunning practice could be 
made, équivalent to the power of appointment. If the Législature had 
attempted to make the, third appointment itself, the act would hâve 
been void as an attempt to exercise executive power. If a valid power 
to make an appointment is eonferred on a nonofficial person, the per- 
sbn oh whom it is eonferred becomes ipso facto a public offieer. 

"When, therefore," said the court (page 695 of 167 Mo., page 595 of 67 S. 
W. [90 Am. St. Rép. 430]), "the General Assembly undertook to confer thé 
power to appoint the third élection commlssloner of Kansas City on a body of 
men not officlally connected wlth the state government, it undertook, in effect, 
to create an office to exercise the governmental function of filling by appoint- 
ment anothçr public office, and not only to create such office, but to name by 
description' the men who werê tq fill It; In effect, creating the office and ap- 
pointlng thé iHcumbents, making the law and executing it. Section 9, art. 14, 
gives no such power, and article 3 forbids it." 

; In State V. Hyde, 129 Ind. 296, 28:N. E. 186, 13 L. R. A. 79, under 
constitutional provisions similar to our own, an Indiana statute au- 
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thorizing the state geologist, an officer elected by tHe peojple, to appoint, 
a State superviser of oil inspection, was sustained. 

In Biggs V. McBride, 17 Or. 640, 21 Pac. 878, 5 L. R. A. 115, 119, 
under constitutional provisions like those of Nevada, the Suprême 
Court of Oregon refused to déclare invàlid an act of theXegislalure 
vesting in the Législature itself the appointment of railroad commis- 
sioners. 

In Bridges v. Shallcross, 6 WJ Va. 562, the Législature of West 
Virginia had passed an act providing ,that the Goverhor, Auditor, 
Treasurer, Superintendent of Free Schools, and Attorney General of 
that State should constitute a board ôf public works. A few months 
latef' a second act was passed authoriïing inter alia the board of public 
works to appoint a boâtd of directôrsi^f the penitentîaryj to çonsist of 
five persons. It was held that this| législation did npt ropçrate as an 
appointment of the Governor and. ûther officers to another and a dif- 
férent office, but simply annexed to the several executive bfïices named 
certain àdditional powers and duties, and consequeritly' the acts weré 
not unconstitutional. 

In Shoemaker v. United States, 147 U; S. 282, 300, 13 Sup. Ct. 361, 
391, 37 L. Ed. 170, an act of Congress created a park commission to be 
composed ôf the Chief of Engineersôf the United States army, the 
Engineer CÔmmissioner of the District of Columbia, and three citi- 
zens to be appointed by the Président, by and with the advice and 
consent of the Senate. It was urged that the act was invalid because 
Congress had no power to appoint the two engineers. In reply to this 
thé court said : 

"There ate sévirai features that are pointed to as Jnvalldàtlng the act. The 
flrst Is foùnd In the provision appointing two members of the park commis- 
sion, and the argument is that, whlle Congress may create an office, It can- 
not appoint the officer ; that the officer can only be appointed, by the Président 
wIth the approval of the Senate, and tliat tlie act itself deflnes thesè park com- 
missioners to be public offlcers. • ♦ • As, however, thé twci persons whose 
eligibility ils questioned were at the tlme of the paèsage of the act and of tljeir 
action under It offlcers of the United States who had heen theretofore appoint- 
ed by thé Président and conflrmed by the Senate, we dp not thlnk that because 
àdditional diitiés, germane to the offices already held by them, were devolved 
upon them by the act, it was necessary that they should be agaln appointed 
by the Président and conflrmed by the Senate. It cannot be doubted, and it 
has frequeijtiy been the caseï, that Congress may Increase the ppwer and du- 
ties of an exlstlng office wlthout therèby rènderlng it neçessary that the in- 
cumbent should be againnominated and appointed." 

The power to appoint ail officers whose electipn .by the people is 
not provided for in the Constitution of Nevada cannot be held to be ai 
piart of the chiéf executive power of the state which is vested in thç 
Governor. The Législature may bylaw require tbie Governor, Lieu- 
tenant Governor, and Attorney General of the state to. sélect and ap^ 
point railtoad commissioners. This is not an appointment of those 
officers to a new office, but an increaSe in their officiai power àrid 
duty. Even, if it be conceded that the Constitution forbids the exer- 
cise of the appointing power by the Législature, stilï the act in question 
is not for this reason répugnant to that instrument, because no ap- 
pointing power; as cbntemplated by the prohibition, has been exercised 
by the Législature. 
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5. The business of the company is either interstate or intrastate 
traffic. Ail business which originates out of, cornes into, and is laid 
down in the state, ail business which originates in and passes out of 
the state, and ail business which originates out of, passes through, and 
is delivered outside the state, is classed as interstate. Ail business 
which is picked up, carried, and delivered whoUy within the state of 
Nevada is intrastate or domestic business. 

It is only the intrastate business which can be considered in thèse 
proceedings. With the régulation of rates, tolls, and charges on inter- 
state traffic, the Législature has nothing to do. It is well settled that 
a state, either through its Législature or by a railroad commission, may 
make and regulate rates, charges, and tolls for intrastate traffic, and 
that this subject is primarily within the control of the state. This 
power finds its root in the old common law. When a man parts with 
his property it is no longer his ; when he dévotes it to the public use it 
ceases to be priva te property. 

"He, in effect, grants to the public an interest In such use, and must, to the 
extent of that Interest, submit to be cohtrolled by the publie for the common 
good as long as he malntalns the use. When private property is devoted to 
public use, It is subject to publie régulation; if the rlght to regulate exlsts, 
the right to establish the reasonable Compensation for services as one of the 
means of régulation is implied." Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 77. 

If the state prescribes a schedule of maximum rates for transporta- 
tion of intrastate f reight, the rates must be reasonable ; that is, they 
must be reasonable both to the carrier and to the public. It must always 
be remembered that the carrier is entitled to a just and reasonable com- 
pensation for his services and for the use of his property devoted to pub- 
lic service. This compensation up to the full measure of what is just 
and reasonable is his property, and is protected by that provision of the 
fédéral Constitution in which it is ordained that no state shall "deprive 
any person of life, liberty or property without due process of law, nor 
deny any person within its jurisdiction the equal protection of the 
laws." 

"If the Company is deprived of the power of charging reasonable rates for 
the use of its property, and such deprivation takes place in the absence of an 
investigation by judicial machinery, it is deprived of the lawful use of its 
property, and thus, in substance and effect, of the property itself, without due 
process of law and In violation of the Constitution of the United States; and, 
in so far as it Is thus deprived, while other persons are permltted to recelve 
reasonable profits upon their invested capital, the company is deprived of the 
equal protection of the laws." Chicago, etc., Ry. Co. v. Minnesota, 134 U. S. 
418, 456, 458, 10 Sup. Ct. 462, 467, 33 h. Ed. 970. 

Bearing thèse principles in mind, it is first in order to ascertain the 
reasonable value of that portion of the Southern Pacific Company's 
property which is devoted to the movement of intrastate f reight ; that 
is, to transportation which both begins and ends in the state. The rule 
for ascertaining such value is thus stated in Smyth v. Ames, 169 U. 
S. 466, 544, 546, 18 Sup. Ct. 418, 433, 434, 43 L. Ed. 819: 

"It cannot, therefore, be admitted that a railroad^ corporation maintalnlng 
a highway under the authority of the state may flx its rates with a view solely 
■ to its own Interests, and ignore the rlghts of the public. But the rlghts of the 
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PBt>U<!; WuW be Ignorefl if rates foij the transportatio» , of peisong or property 
qijiia.rajjrpàd «re exacted wlthout référence to the falr value of the property 
usëd roi* thef'pi^blic or the falr value bf the services rehdéred, but In drder 
slmply that the corporation may lùëét Operatlng expenses, pày thélnterest on 
its obligatlotis,.and déclare a dlvldeijd to stôckholders. 

''ïfairaillroad corporation bas bonded. Its property focan amount thstt ex- 
ceedp its f air value, ordf its capltaUzatioKi,is lapgely tictitiouç, it may not im- 
pose upon the public the burdeh ôf 'such Incrëasëd rates as inay be reaulred 
for the purpose of reallzlng proflts''àii6iistiéh excessive Valuiation or fletltious 
capitalization ; and the apparent Value of the property and franchises used by 
th« içocporatlonj as représenta by its stocks, bonds,' and Obligations, is not 
ftlon^,to;l(e consldere<l when deterajining the rates that mày be reasonably 
'chargea.',' *, *, '* . 

"Trié basié of ail calculatlons as to the réasonableness of rates to be charg- 
ea by a corporation malntainirig ia hlghway tinder législative sanction must be 
theffairivalue of the property being iused by it for the conTCnience of the pub- 
lic, And in.order to ageertain tha^; value, the orlgipal cost of construction, the 
amouut expended ii;i permanent iniprovements, the amoupt and market value 
of its hoiidë and gtôCk, the présent as compared wlth thé, original cost of 
construction, the probable earning capaclty of the property 'ùnder partlcnlar 
r^tes pre^cribed by sta^Hte, and, the «vim jjeqLuired to meçtpperating expenses, 
are aJ,! mattçrs for conglderation, ,^nd, are to,ibe given such welght as may be 
justand right in eaçli case. "VVe do,: not say that there mayinjst be other mat- 
ters, to,,be regfird«d in estlmatlng tjie value ,pf the property. , What the Com- 
pany is„^titled to ask; Jp a falr return upon the value, ot; that which it em- 
pIoys;|or;thé publie cqnvenience. i On the other hand, wh^tt tke public Is en- 
titled to démand Is that no moi-e be exacted from It for the use of a publie 
h<ghway than the services rendered by it are reasonably wo,rth," 

\ ''■'■' ' ..il . ^ ' ..■■.! ■ ' ' ' 1 ' ■ 

The évidence discloses, but little testimony as to/thè 'présent reason- 
ablè value of the prbperty in 'question. ,The Southfefn Pacific Com- 
pany b,përates titicief a' leafee the Central Pacifit Railway Company's 
prOpertjr ïn Nevada!, and it is thé value of this properliy which we are 
to '.a'scèrtaih. ■ ■■'''■' -"^i'" ■ -, " 

' Mr;;Se,ger, auditor of the Southerii Pacific Company; testifies that 
the^totjal issuèd Capital stock, 'both common and pi:eîe;rred, of the 
Central Pacific Railway' Company, is $80,675,500,' and' its funded debt 
to July 1,1907, $116,94:7,043.12— total; $197,622,543:12. ' 

There is no évidence as to the market value of either stocks or 
bonds, i For aughtuthat appears in the record, the price may be either 
50 per cent, above or 50 per cent, bélow par. Tlîie présent value of 
thèse stocks and botjds, even though precisely , determined, is not ah 
absolutely relia.ble,meas'nre of theia,ir, reasonable .worth.of the prop- 
erty represented, because stock quotations of ten go tip oir down without 
itiuch reJêrehcë to intrinsic value of pfOperty; thêy ttiây îh pâ'rt'rë;^rè- 
sent 'pt'opérty ^lvhich is neithéf psed noir usefûl ÎQr.^r^psportatioa'ih 
Nevada ; they may in grèater or less degree represent moneys which 
■were,4çv9te4 to unwi^e pr extr9,vaga]it expen,djtures ^d investments, 
or to, uses a,qd,;projectS:foreign to thç^ business ofiraç^porting freight 
, jn this stia;te ; ^.nd thefy niay represent, mQneyexpend£4i|or,machinery, 
c;quiptnèht,,^tQck,:and cgnstructions which are wo;Tj^,9iU]t and antiquated, 
and tfietefppe ip içnger in use. . . ,;; r' ^i: - ■;|iîr'. - < . . . ", 

It is also in eyidence |that thç total cost çf the;entirç, jïiîie of rofid of 

the Central Pacific Rai'lway Company to June gO, 1907,was $212,970,- 

.'9Sl3,()7,''"Oïifh|s amôunt $66;2|5^,l$7:gl'aç the valucof ^hat'poirtiipn of 

■ the property iocftteçl' in Nevada-Vilt is prpbably safe to assume : tia*t 
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this amount includes not only the entire cost of originally constructing 
and equipping the road, but also the cost of ail subséquent construc- 
tions, repairs, replacements, and equipment. If this conclusion is cor- 
rect, it is probable that $66,253,187.31 exceeds the reasonable value 
of the property used in Nevada. 

The cost of a plant devoted by its owner to public service is not al- 
ways a reliable criterion of its reasonable value ; it may hâve cost too 
much, or it may hâve been constfûcted on a scale too large for the 
needs of the public which it is intended to serve. However, the ac- 
curacy of thèse figures has not been challenged except in this : the 
défendants argue that the failure of complainant to produce évidence 
as to the cost of reproducing the road is fatal to its case. The cost of 
reproducing the physical structures of a railroad is not necessarily 
équivalent to the reasonable value of the road at the time it is being 
used. Such a standard may be either too narrow or too broad to serve 
as the measure of présent reasonable value. For instance, it does not 
cover the fact that decay and use may hâve impaired the value of the 
property, or that the road has an established business, which imparts 
a value in addition to the value of its physical constructions. 

Each case must dépend largely on its own spécial facts, and every 
élément or circumstance which increases or dépréciâtes the value of 
the property should be given due considération and allowed that weight 
to which it is entitled. Neither the fair value of stocks and bonds, the 
cost of construction, nor the cost of reproducing the plant, is absolutely 
controlling, but each should be regarded as a fact tending to show 
fair value. Milwaukee, etc., Co. v. Milwaukee (C. C.) 87 Fed. 577, 
585; Metropolitan Trust Co. v. Houston, etc., R. R. Co. (C. C.) 90 
Fed. 683, 687, 689 ; San Diego Water Co. v. San Diego. 118 Cal. 556, 
ÔO Pac. 633, 38 L. R. A. 460, 463, 63 Am. St. Rep. 261. 

The décision in Ames v. Railway Co. (C. C.) 64 Fed. 165, 177, gives 
countenance to the contention that "if there is no other testimony 
in respect to value of the railroad property than the amount of stocks 
and bonds outstanding, or the construction account, it may be fairly 
assumed that one or the other of thèse represents it." 

I shall therefore assume, without deciding it to be a fact, that the 
construction account represents the fair value of the property; and 
that $66,253,187.21 is the fair and reasonable value of the Central Pa- 
cific Railway Company's property in Nevada which is used in part 
for the transportation of intrastate freight. 

A reasonable return on this valuation should be required from the 
whole Nevada business done on the Central Pacific Railway, and only 
a fair proportion thereof from the intrastate freight traffic. The gross 
receipts of the compariy from ail sources in Nevada during the year 
1907 were $13,005,443.23. The total receipts from intrastate freight 
were $159,791.40, or 1.33096-(- per cent, of the gross receipts. Intra- 
state freight may therefore be charged with 1.3309-[- per cent, of 
$66,253,187.21, or $881,763.67. The annual interest on the bonded 
debt of the Central Pacific Railway Company is $4,476,538.79. The 
proportionate amount chargeable to its mileage in Nevada is $1,369,- 
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149.88', and toits Nevada intrastate traffic is $18,222.01. The total 
amount of issued stock, both common and preferred, is $80,673,500, 
thc' proportiôBâte amount chargeable to mileage in Nevada is $25,090,- 
080.50, ànd to Nevada intrastate , traffic is $333,923.88. 

It also appears from the testimony of Mr. Seger that taxes in the 
State of Nevada on the company's property for the same fiscal year 
were $172,562.89. Of this amount the intrastate freight traffic should 
bear 1.33Q9+ per cent., or $2,296.64. 

6. It has been asserted repeatedly in the course of thèse proceedings 
that tmder itsi. présent tariffs the Southern Pacific Company is conduct- 
ing its Nevada intrastate business at a loss, and that such loss will be 
greatly increased if the maximum rates set but in section 7 of the act 
in question are ehforced. This conclusion seems to be the resuit of a 
Une of reasoning which is based principally on tables 1 and 7 attached 
to Mr. Seger's affidavit. : ■■ 

An élément of the highest importance which enters into the construc- 
tion of thèse tables is the undisputed testimony of complainant's ex- 
perts, that as regards the conductof transportation the cost of local 
freight business in Nevada is relatiyely greater than ; the cost of the 
business of the company as a whole, and the proportion is fairly stated 
as 3 to 1. ,,The term "conducting transportât! on" is used to distinguish 
that class pf operatingexpenses which is neither maintenance of way 
and structures, maintenance ofeguipment, nor gênerai expense. Now 
it is only as to conducting transportation that the cost is claimed to be 
greater , for, local than for gênerai traffic. Other items of expenditure 
are constant. They are practically the same for ail kinds of traffic. 
A through train moves from the beginning to the end of its journey 
with a full complernent of fully loaded cars, stopping only for fuel, 
water, orders, and other trains. On the other hand, a local train 
moves with a constantly diminishing load ; it stops for fuel, water, 
orders, and other trains, and also tp deliver freight; consequently, 
while the expense of each train for power and crew.is practically the 
same for eaçh day's service, the through train occupies less time and 
performs a greater service; that is, it moves its whole initial tonnage 
for a greater number of miles. This has frequently been recognized 
as a matter of fact by the courts. Ames v. Unipn Pac. Co. (C. C.) 
64 Fed. 165, 184; Northern Pac. Ry. Co. v. Keyes (C. C.) 91 Fed. 47, 
64; Minneapolis, St. Louis R. R. Co. v. Minnesota, 186 U. S. 257, 
262, 22 Slip: Ct. 900, 46 L. Ed. 1151 ;, Chicago, etc., Ry. Co. v. Tomp- 
kins, 176 U. S. 167, 178, 20 Sup. Ct. 336, 340, 44 L. Ed. 417. 

In the last case cited this language is used : 

"Beyond the figures given from the books of the company of the actual 
cost of doing the total business of the company, there was the testimony of 
several experts as to the relative cost of doing local and through business. 
Such testimony Is not to be dlsregarded siniply because It cannot demonstrate 
by figures the exact amount or per cent, of the extra cost. It Is obvious on 
a little reflection that the cost of movipg local freight Is greater than that of 
movlng through freight, and equally obvious that it is almost if not quite Im- 
possible to détermine the différence with mathematicàl àccuracy. Take a 
single Une of 100 miles, with 10 stations. One train starts from one terminus 
with through freight, and goes to the other without stop. A second train 
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starts with freight for each intermedlate station. The mileage is the same. 
The amount of frelghr hauled par mile may be the same, but the time taken 
by the one is greater than that talien by the otlier. Additional fuel is con- 
sumed at each station where there is a stop. The wear and tear of the loco- 
motive and cars from the inereased stops and in shifting cars froin main to 
side tracks is greater; there are the wages of the employés at the intermedlate 
stations, the cost of Insurance, and thèse éléments are so varying and uncer- 
taln that it would seem quite ont of reach to make any aceurate couiparisoii 
of the relative cost. And if this is true when there are two separate trains, 
it is more so when the same train carries both local and through freight. It 
Is impossible to distribute between the two the relative cost of earriage. Yet 
that there is a différence is manifest, and npon such différence the opinion of 
experts familiar vi^ith railroad business is compétent testimony, and cannot 
be disregarded." 

No particular ratio can be established as a matter of law. The 
relative cost of domestic and interstate traffic must dépend always upon 
the peculiar facts of each case. Of the freight which is shipped, car- 
ried, and dehvered wholly within the state, much may be transported 
by vvhat is practically a through movement; that is, by fully loaded 
trains, taken without interruption to their destination from the start- 
ing point. And, on the other hand, much interstate freight originating 
out of the state may be carried by what is essentially a local movement ; 
that is, it may be distributed by way trains at varions stations after 
it reaches the state. 

In the affidavit of R. E. Wells, gênerai manager of the San Pedro, 
Los Angeles & Sait Lake Railroad Company, filed hère for the benefît 
of that Company, after reciting the peculiar conditions under which 
that road conducts its local business in Nevada, and after excluding 
items of expense chargeable as maintenance of way, taxes, and returns 
upon the value of the road, the afîîant says that the cost of conduct- 
ing traffic^that is, the cost of handling, moving, receiving, and de- 
livering freight upon that railroad in Nevada — is not less than ten 
times as great per unit of traffic in the case of local business as in the 
case of through business. 

In view of the stipulations permitting any part of the affidavits, tes- 
timony, or dépositions filed in any one of the cases against Bartine 
et al. now before this court to be considered as évidence in each of the 
other cases, it is earnestly contended that the ratio of 10 to 1 should be 
applied to the Southern Pacific business, as expressing more accurate- 
ly the relative cost of local and gênerai freights. This, however, can- 
not be conceded in the absence of a showing that conditions on the 
Southern Pacific and the San Pedro Railroads are and were alike as 
regards that matter. 

In the absence of any contradictory testimony, it must be found as 
a fact that: 

"The cost of local freight business (of the Southern Pacific Company) in the 
state of Nevada is relatively greater than the cost of the gênerai business of 
the Company — that is to say, of it« business as a whole — ^and that a fair, just 
and eonservative estimate of the greater relative cost of such local business 
is that such cost as related to the cost of said gênerai business is in the pro- 
portion of 3 to 1." 

The following tables are ref erred to : 
170 F.— 48 
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• ■■ Table 1. ' ' 

Southern Pacific Company. 

Statcment Showing Cost o£ Local Business and t.os« that would hâve been Sustalned Thereon under Rallroad 

Commission Bill lor Fiscal Year 1907. 
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Conducting Trans- 
portation. 



Percentage ol Oper- 
a t î n g Bxpenses 
and Taxes to Gross 
Receipts ol Sys- 
tem. 



Additional Cost of 
Loc^l Business. 



Total Cost ot Local 
Business. 



Loss or Gain under 
Présent Rates. 



Loss in ElarnlngB 
under Railroad 
Commission Bill. 



Total Loss under 
Said Bill. 



Basis. 

2 to 1 

3 to 1 



62.22 
62.22 



S0.8S 
61.70 



93.07 
123.92 



+6.93 
—23.92 



S5.58 
35. 5S 



28.65 
59.50 



Gross eamlngs ol system ,-, $83,309,535.26 

Operating expenses and taxes.. 5l,«37,475.34— per cent 62.22 

Conducting transportation 25,802,138,24— per cent. 30.Sâ 



Table 6. 

Central Paciflc Rallway. 

Etalement ot Southern Paciflc Company of Earnings and Expenses Accrulng wlthin State ot Nerada for Fi.sca! Tear 1907, 
Between B'relght and Passenger Trafflc, with Percentages of Ejtpenses to Earnings. 



as Apportionea 





Earnings. 


Expenses. 


Per cent, of Freight 
Earnings. 


Per cent, of Passenger 

Earnings. 


Per cent, of Total 
Earnings, 


Freight 


. $8^312,890.98 


$413,486.36 

860,474.29 

1,768,492.22 

149,292.78 


4.97 
10. 3S 
21.27 

l.Sl 






Maintenance, of way. 

^taintenaTlcè of eqùipment,. 
Conducting transportation.'. 


s:44 

7.17 • 
14.73 
1.24 






Total 




$3,191,745.65 


38.40 




26.58 






Passenger 

Maintenance of way 

Maintenance of eqùipment.. 
Conducting transportation.. 
General expenfies 


$3,692,552.25 


$327,467.63 

395,161.48 

1,028,997.70 

118,455.29 




8.8T 
10.70 
27.87 

3.21 


2.73 

3,29 

8.57 

.99 


Total 




$1,870,082.10 




60.85 


16.58 


Sum Total 


$12,005,443.23 


$5,061,827.75 
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Table T. 

Southern Paeiflc Company— (System). 

Fiscal Year 1907. 



Gross Recelpts oii 
LoQal Tonnage. 


Percentage of Ex- 

penses to Barn- 

ings— 

Basis 2 to 1. 

Baals S toi. 


Cost of Hauling Lo- 
cal Freight. 


Net Bamlngs from 
Local Frelght. 


Amount of Beduc- 
tion Undei- Bill. 


Amount Gain or 
Losa Under Bill. 


Per cent. Gain or 
Losi. 


Î159,791.40 
159,791,40 


93.07 ■■ ' 
123.92 


$148,717.86 
198,013.49 


4-$ll,073.54 
—3S.222.09 


$56,853.78 
56,853.78 


' -^45,780.24 
—95,075.87 


—28.65 , 
-69.50 
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Complainant's position may be stated thus : 

Table 1 shows for the fiscal year 1907 the gross earnings of the 
entire Southern Pacific System were $83,309,535.35, and the gross 
operating expenses and taxes $51,837,475.34, or 63.32 per cent, of the 
gross receipts. Of thèse expenses the cost of conducting transporta- 
tion, as distinguished from the cost of maintenance of way and of 
equipment and gênerai expenses, was $35,802,138.34, or 30.85 per cent, 
of the gross receipts, while the cost for maintenance of way, etc., was 
$26,035,337.10, or 31.37 per cent, of the same gross receipts. 

From this the conclusion is drawn that each dollar earned by the 
Company costs in operating expenses 30.85 cents for conducting trans- 
portation, and 31.37 cents for other expenses. If the cost of conduct- 
ing local freight transportation in Nevada is twice the cost of conduct- 
ing transportation of the company business as a whôle, the total operat- 
ing expense will be 31.37+30.85+30.85, or 93.07 per cent, of the entire 
receipts of intrastate or local trafiic. If the cost is three times the 
cost of the whole business, the 30.85 must be added three times, and 
the operating expenses for Nevada intrastate business will be 31.37+ 
30.85+30.85+30.85 or 133.93 per cent, of the gross receipts. Hence, 
in order to earn each dollar of revenue for intrastate freight, the 
Company must pay an expense of 93.07 cents, or a total of $148,- 
717.86, on a 3 to 1 basis. On a 3 io 1 basis it must pay in expense to 
earn each dollar of its freight revenue 133.93 cents, or a total of 
$198,013.49 ; and thus, on the 3 to 1 basis, expenses exceed receipts 
by 23.93 per cent. 

Thèse results are shown in table 7. The tables are constructed on 
the assumption that the company hauled, in round numbers, 3i/^ million 
tons of freight for $159,791.40 that the expense was 133.93 per cent, 
of the receipts, or $198,013.49, and the loss $38,232.09. 

"Obviously," says Justice Brewer in Ames v. Union Pac. Ry. Co. 
(C. C.) 64 Fed. 165, 182, "the cost of transportation would be the 
same whether the companies received the priées which they in fact 
did receive, or the reduced rates prescribed by house roll 33." 

This stâtement seems too clear to require démonstration or the sup- 
port of authority ; and it is equally clear that the cost of transporta- 
tion woiild be the same whether the rates and the resulting gross in- 
come be increased or decrèased. The mère fact that a man receives 
$20 rather than $10 for performiftg a service cannot increasé his ex- 
penses. 

Mr. Seger says the amount collectèd for moving intrastate freight 
during 1907 was $159,791.40, but "on. the same business for the 
same period and under the same circumstances the amount collectible 
* * * j£ * * =c ^jjç ^^^ jjj controversy had been the law would 
hâve been $103,043.05." 

Let us assume that the act was in force,' and that the company re- 
ceived but $103,043.05, instead of $159,791.40, for hauling the 3,564,- 
462 tons of local freight. On a 3 to 1 basis the expense was 123.93 
per cent; of $103,043.05, or $137,689.70 instead of $198,013.49; and 
the loss $34,647.65, instead of $38,333.09. 

Again, if we assume that the company receives but $10,000 instead 
of $159,791.40 for hauling 3,564,462 tons, the expense will be 133.92 
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per cent, of the receipts, or $12,893, :andthe loss but $3,393, instead of 
$38,33a.q9/,--,- , ■■;■: -.:: ■ ' . „,.._ .,;,;;,. 

Againj , if ;>ye assumejithat the cojnpany received a millioa dollars, 
instead, pf $1,55,791.40 iforihauling;-3,$g4,463 tons, the expense will be 
133,.93 pçr- cpnt. pÉ tliiei,gws,s receiptsj. or. $1,339,300; and the loss 
$33a,SQ0/ instead al$"aç,l33.09, ,■ , ,'i ;.■■■,.■ 

: îTljeset results are shp^rn an. the fpllowing table ; . , . 



Toii|S .In^rastate 

Frelgit Mo^ned 
One Mile.: ; 



Grpss ; Reoeipts 
onLaialTOii- 

■ nage. ■ -i-i i-i 
■■■■ ■ . ■ ■ ! 



Pet-centage Of 

. jExpenses . to 
, ^ Èarnings— 

' fiiaBls 3 19 1.' 



Cost ,of Hauling: 
Local FreigUt. 



Net Loss for 
Local Frelght. 



3M*M 

3,561,462 
3,5e4,^2 



■ $lE9,7âl.W. 
l,D3,a42XI5- 
10,flOO^Op, 

i;i»o,6oo.ob' 



123,92 
I23.J2 
123.92 
12is.92 



; ; ' $198,013.49 
127,689.70. 
12;^92.00 
1,E39,2(».0<)' • 



;$38,222,09 

24,647.65 

2,392.00 

289,200.00 



. IpStead bf being. the samè in each case, the expehSe for transport- ^ 
ing" ttie givèn ' arnount "ôf Vf reight varies frphi $13,393 to $1,339,300. 
Ùnderthis method pf' CPiilpiitatioh it'Sivould seem'thàt à raise in the 
rates ,wili be, followed b/'â' larger expense and gtéàter loss. The Com- 
pany çaiinot, if its fortti'Mibè correct, feduce its l.osses by raïâing its 
rates aiidincreasingil,s,,itiC(i)fflë frbm local traffic. So long as it costs 
133.93'.cents in expense iorèvery dollar of incoffle, thç ekpense will in- 
crease faëter than thé^éarnings. The condition is ndt nearly so good 
as thaf. pf a rear-endlantern racing with the headlight. A rule for 
cpmputitig profit ànd Idès \yhich lëads urider varying cpnditions to such 
startling resuîts canhot Bè' correct. ', , , 

Without attérnptiijgllè.îetQgive 'an' équivalent expression in tons 
hauled pne rnile for the service jjerfpi-ihed in order to earri one dollar 
at ari èxpense bf 63,33' çèrits, lét it beassun;ied for thç purpose bf il- 
lustration that tké service is the samê as iri Nevada, whére the cbftipany 
in 1907 hauled746,4p,8,33 tons' pné' mile for $8,353,564.33, or ap- 
proxipiately 90 tons, foroiiè dollar. The cornplete statement then 
wbul4.1>e that, as an àver^gç, the conipany hayled OO.tons one mile for 
one dollar, and atat^j èxpense of 63..^3 ç^iits. The expense, hpweyer, 
is in ç^rying the freigl;Lt,iiQJ: in manip^Iating the, dollar. NoWj if 90 
ton,s p^ local freight,ar.e',çarried at an j expense,,, pn, the 3 tp 1 basis,,of 
lé3.93 cents, there will certainly be aï loss of 33.ëè cents for every dpUar 
earne^ prpvided;the;CPf;r;ipany e;pntin;u,es tp,hf?ld itSfrates at one dollar 
foi" transpbrting 90,,tpns pp|e mile; b^t jt. appears from the testimony, 
in, 1907 t^ie cpro'panyJiaiii^fl 4,504,463, tpns one jnile fpr $159,7,91.40, 
or/33,3 toiri^/jfor ,$l,;,of;. at.ite. rat;e pf 90 for about $4. îf the 

Company carries 90 tons ohe rhile at a co.st of 133,93 cents, and receives 
th^reifpracompensatjp^^pf ^4, instead pf:$l, ,therp,:will certainly, be a 
swi)stantia|l profit; al^ys^P^"se> ;,,;,. .,, ;, ]-•'■: .1 l- ]■■■. 

7;.: Tt ,wi)l be obseryçicj th^; Mr. .Sçgieilj and Mr. .Calvin testify^s'.to 
a, ratioiof, 3,t,oli not,b|çtvyieçii irrtrastateiand geoeral f^eight tral&Ç;, but 
betweën the cost of conductinglpcal-freightbvisinessi in Nevada and 
th^ cost ofcpriduç,ting -the business, of the Southern Pacific Company 
as a whole. , : The , a(J4itioii^l ,cpst is not, afiîrmed pf operating experises 
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generally, but is limited to the conduct of transportation. There is 
no testimony to the effect that other operating expenses, such as main- 
tenance of way and maintenance of structures and equipment, are great- 
er for Nevada intrastate freight than for Nevada freight in gênerai. 
True. Mr. Seger's tables Nos. 1 and 7 show that such other expenses 
for the whole System are .31.37 per cent, of the gross receipts, and 
this rate is applied to the entire earnings, $159,791.40, accruing from 
domestic freight traffic, in order to ascertain the expen,se for mainte- 
nance of way, etc. But Mr. Seger's table No. 6 shows that ail operat- 
ing expenses for Nevada freight traffic (excluding the cost of conduct- 
ing transportation) are but 17.13 per cent, of the entire freight earnings 
for Nevada. The différence between 31.37 per cent, and 17.13 per 
cent, of $159,791.40 is more than $22,000. Conceding complainant's 
method of computation to be correct, this is an excessive charge against 
intrastate freight. The évidence shows that the expense for mainte- 
nance of way and structures in Nevada is fixed on a basis of actual 
expenditure, and the expense for mainteaance of equipment is appor- 
tioned to Nevada on a basis of revenue engine mileage for engines, 
and car mileage for cars. Eliminating the cost of conducting trans- 
portation, there is no évidence which shows that operating expenses 
are higher for intrastate than for Nevada freight traffic in gênerai. 

For the purpose of Computing the cost of conducting local freight 
transportation, the witnesses hâve given us as a standard the cost, not 
of conducting freight transportation, but the cost of conducting ail 
kinds of transportation, not in Nevada, but on the whole System ; that 
is, the cost of conducting mail transportation, express transportation, 
passenger transportation, and freight transportation. The total cost 
of conducting transportation on the whole System, in roundnumbers, is 
•$35,000,000. If we could ascertain the average expense of conducting 
transportation for ail sorts of freight, local freight, through freight, 
freight in train load lots and in .small parcels, as being some definite 
sum for hauling one ton one mile, on a ratio of 3 to 1 between the 
cost of intrastate freight and freight in gênerai, we could easily com- 
pute the approxiniate cost of moving the Nevada intrastate freight, be- 
cause we know the précise number of tons moved one mile. But 
the fact that it costs $35,000,000 to conduct ail sorts of transportation 
gives no unit of service for comparison. We know how many times 
to apply our measuring stick, but we do not know the length of the 
-stick. 

Our problem is something like this: If it costs $25,000,000 to 
transport freight, passengers, mail, and express, how much will it 
cost to transport 3,000,000 tons of freight one mile? Or, if it costs 
$100 to eut a quantity of cordwood and saw logs, how much will it 
cost to eut five cords of mahogany ? 

Complainant meets this difficulty by ascertaining the average cost 
of conducting transportation for each dollar of gross income (that is, 
the income from ail sources, such as mail, express, rents, freight, and 
passenger service) to be 30.85 cents. Thus, according to complain- 
ant's estimate, each dollar of gross income costs 30.85 cents for con- 
ducting transportation in gênerai. What. then, is the équivalent for 
this estimate, expressed as the cost of hauling one ton one mile? 
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. It appears from table 4 that the gross freight earnings of theentire 
System were $62,313>36'r.39, and the total expense for conducting 
-freight transportation $15,989,410.43, or 30.56 per cent, of the gross 
freight earnings. The eost per unit for conducting ail transportation 
is to the cost per unit of conducting ail freight transportation as 30.85 
to 30.56. In otlier wOrds, the ave-rage cost of conducting ail transpor- 
tation is 1.0095 times greater than the average cost of conducting 
freight transportation. If, then, ,we ascertain the ayerage cost on the 
whole System of hauling.onetou of freight one mile; and multiply the 
resuit by' 1.0095, we shall hâve approximately the cost of hauling one 
ton; of: freight one mile, which is required as the basis or standard of 
complainant's ratio. Multiplying this resuit by thrée to conform to 
complainant's ratio of 3 to 1, we shall hâve approximately the cost of 
conducting intrastate freight transportation in Nevada for carrying one 
ton a distance of one mile. 

It appears from the testimony of W. H. Hathaway, chief clerk of 
the auditor of freight accounts of the Southern Pacific Company, that 
during the fiscal year 1907 the Southern Pacific Company carried on 
the entiré Southern Pacific System 4,890,621,056 tons of freight one 
mile at a cost for conducting transportation of $15,989,410.43. Divid- 
ing the cost by the number of tons moved, the resuit is 0.3726595+, 
or a little more than one-third of one cent. This is the average cost 
of; conducting freight transportation on the whole system-per ton mile. 
Multiplying this cost by 1.0095 fWe obtain an , .expression which is 
équivalent to the cost for conducting ail kinds of transportation on the 
whole System, namely, 0.37619-j- of one cent. Multiplying this by 3 
to conform to the 3 toi ratio, we hâve 14286- cents, or the cost per 
ton mile for. conducting intrastate freight. 

The évidence is that in 1907 the Southern Pacific Company trans- 
ported 3,564,462 tons of intrastate freight in Nevada one mile. Mul- 
tiplying the tons thus moved by the cost of moving one ton one mile, 
the resuit is $40,228.50, or the total cost of conducting Nevada intra- 
state freight transportation. 

We hâve next to ascertain the cost of maintenance of way, struc- 
tures, and equipment, and of gênerai expense. This, as we hâve seen, 
should be no greater for intrastate freight than for gênerai freight 
trafïic in Nevada. It appears that the total receipts from Nevada 
freight transportation in ,1907 were $8,253,564.33, and the total number 
of tons moved one mile was 746,414,832. Of this tonnage 3,564,462 
tons were intrastate or domestic freight, on which the total earnings 
were $159,791.40. If the maximum rates provided in the act of 1907 
had been in force during that year, the réduction of income in con- 
séquence would hâve been $56,749.35. 

The total expense for moving ail Nevada freight in 1907, according 
to table 6 attached to Mr. Seger's afiidavit, is apportioned as follows: 

Conducting transportation. $1,768,492 22 

Maintenance of way $413,486 36 

Maintenance of equipment — 860,474 29 

General expenses 149,292 78 $1,423,253 43 

Total expense for moving ail freight, to wit, 746,414,832 

tons $3,101,745 65 
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Dividing ■$1,423,253.43, total expansé for maintenance of way, etc., 
hy 746,414,832, the number of tons moved one mile, the resuit will be 
0.19067+ of one cent per ton mile. Mnltiplying this by 3,564,462, 
the numijer of tons of intrastate freight hanled one mile, the product 
will be the total cost for maintenance of way, etc., or $6,796.64. 

Thèse results may be summarized as follows : 

Total receipts for hauling intrastate freight in Xevnda in 1907. .. .$1.j9,791 40 
Ueiluctlon if maximum rates of the railroad commission law liad 

been in force lu 1907 56,749 35 



Total receipts under rediiced rates $103,042 05 

Conducting transportation .$40,228 .50 

Other expenses 0.796 64 

Taxes 2,296 64 $ 49,321 78 



Net balance after paying operating expenses and taxes $ .53.720 27 

Dedueting interest 18,222 01 



Balance avallable for divldends on $333,023.88 capital stock 
(10.6+%) $ 35,498 26 

If the indebtedness is disregarded, $53,720.27, the residue after pay- 
ing taxes and operating expenses, will yield an income of 6-|- per cent, 
on $881,763.67, the proportionate value of the property used in intra- 
state freight traffic. 

In allotting to intrastate freight traffic its portion of the taxes, in- 
terest, stock, and value of property, I hâve taken the ratio between 
the entire gross earnings of the company in Nevada and the gross 
domestic freight income; that is, between $12,005,443.23 and $159,- 
791.40. But the above results bave been computed on the theory that 
the total income available for the payment of operating expenses, taxes, 
income, and interest is $103,042.05, instead of $159,791.40. 

It may well be urged that the correct ratio is to be obtained by 
dividing $103,042.05 by $11,948,693.88. In that case intrastate freight 
may be charged with .8657+ per cent, of $66,253,187.21, or $573,- 
567.09, the value of the property; .8657+ per cent, of $172,562.89, 
or $1,493.91, for taxes; .8657+ per cent, of $1,369,149.88, or $11,853, 
for interest; and .8657+ per cent, of $25,090,080.50, or $217,209.84, 
for capital stock. 

The results would then be summarized as follows : 

Total receipts from domestic freight $159,791 40 

Réduction from maxinmm rates 56,749 35 



Total income under reduced rates $103,042 05 

Conducting transportation $40.228 .50 

Other expenses 6.79(; (54 

Taxes 1,493 91 $ 48,519 05 



Net balance nfter paying operating expenses and taxes $ .54,523 00 

Beducting interest $ 11,853 00 



$ 42,670 00 



This balance will yield an, income of 19.6 per cent, on $217,209.84 
capital stock. If the bonded indebtedness is disregarded, the net 
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balance, $34,523, above operating expenses and taxes, will yield an 
income of 9^^ per cent, on $573,567.09 of the value of the Central 
Pacific Railway Company's property in Nevada. 

The total operating expenses for conducting transpqrtatîon, mainte- 
nance of way and structures, maintenance of equipment and gênerai 
expense, was $40,238.50 plus $6,796.64, or $47,025.14. 

Ngw the total amount of freight moved one mile by the Southern 
Pacific Company in Nevada during 1907 was 746,414,832 tons, and 
of this but 3,564,462 tons was intrastate freight. Therefore, the in- 
trastate or domestic freight was but .47754-}- of 1 per cent, of the total 
amount of freight ; that is, the intrastate freight was less than one-half 
of 1 per cent, of ail the freight transported by the company in Nevada. 
If thè éost of conducting transportation were no greater for intrastate 
freight than for freight in gênerai, the total expense of moving the in- 
trastate freight would be ,47754-1- of 1 per cent, of $3,191,745.65, the 
expense of moving ail freight, or $15,242, as against $47,025.14, which 
is allowed. 

If $8,253,564.33, the total receipts from Nevada freight traffic, is 
divided by 7-46,414,832, the number of tons moved one mile, the re- 
suit will be 1.10576-|- cents, or the gênerai average amount received 
by the company for hauling one ton of freight one mile. 

If $159,791.40, total earnings from Nevada intrastate freight, be 
divided by 3,564,462, the total number of tons of intrastate freight 
moved one mile, we shall haye 4.4829-(- cents, or the avèrage amount 
received by the company for hauling one ton of intrastate freight one 
mile, as against 1.10576-(- cents, the average amount received by the 
company per ton mile for hauling Nevada freight in gênerai. 

It is obvions from thèse results that the charge for hauling intra- 
state freight is more than four times as large as the average charge for 
hauling freight generally. 

I cannot hold that such a return on the property used in conducting 
Nevada intrastate freight traffic is confiscatory. 

Nevada & California Railway Company. 

8. Thfe undisputed testimony shows that the total issued capital stock 
of the company amounts to $4,837,000. The proportionate amount 
thereof allotted to Nevada on a mileage basis is $3,265,543. This last 
amount will be distributed to the intrastate traffic of the company in the 
ratio which 'its. total Nevada earnings, $1,820,766.79, bear to $250,- 
079.71, its total earnings from Nevada intrastate freight, or 15.7348+ 
per cent. 13.7348-}- per cent, of $3,265,543 is $448,515.80, thé capi- 
tal stock of ihé company allotted to intrastate freight. 

The total funded debt pi the company is $2,000,000, on which the 
annual interest charge is $80,000; the proportionate amount of debt 
allotted tb intrastate freight is $184,887.09, on which the annual in- 
terest is $7,395:42. 

The total cost of the entire line of the Nevada & California Railway 
to June 30, 1907, was $6,544,911.32, of which the proportionate amount 
allotted to Nevada on a mileage basis is $4,405,061.20, and to Nevada 
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intrastate f reight traffic $605,026.34. The taxes paid by the company 
on its Nevada property in 1907 amôunted to $47,649.56. Of this 
amount the intrastate traffic will be charged with 13.7348-1- P^r cent., 
or $6,542.28. 

In this case it is shown that the intrastate freight business of the 
Nevada & CaUfornia Railway Company is more expensive than the 
business of the company as a whole, in the proportion of 3 to 1 ; the 
ratio, however, applies only to so much of the expense of opération as 
relates to the cost of conducting transportation. 

The gross earnings of the entire Hne for 1907 were $1,977,734.16 ; 
and the entire cost of conducting transportation for the business as a 
whole was $397,980.49, or 30.123-|- per cent, of the gross earnings. 
The gross freight earnings for the entire Hne were $1,412,292.04, and 
the entire cost of conducting transportation for the entire freight busi- 
ness of the company was $298,808.22, or 21.1576-f per cent, of the 
gross freight earnings. 

In the management of the entire business of the company each dollar 
of income cost 20.123 cents for conducting transportation. In the 
management of the entire freight business of the company each dollar 
of income co.st 21.1576 cents for conducting transportation. The cost 
per unit for conducting ail transportation is to the cost per unit for 
conducting ail freight transportation as 20.123 is to 21.1576. Other- 
wîse expressed, the average cost of conducting ail transportation is 
.95 times the average cost of conducting freight transportation. 

During the year 1907 the company transported, ail told, on its entire 
line 53,637,779 tons of freight one mile at a cost for conducting trans- 
portation of $298,808.22. Dividing the cost by the number of tons, 
the resuit is .55708-]- of one cent, or the average cost per ton mile for 
conducting ail freight transportation. Multiplying this by .95, the re- 
suit will be approximately the équivalent of the cost per unit of con- 
ducting ail kinds of transportation expressed in cost per ton mile for 
conducting freight transportation on the entire line of the Nevada & 
Galifornia Railway, namely .529226-]- of one cent. Multiplying this 
by 3 in order to conform to the 3 to 1 ratio, we hâve 1.58768 cents, 
or the cost per ton mile for conducting intrastate freight transporta- 
tion. 

The company in 1907 moved 7,151,303 tons of intrastate freight 
one mile. Multiplying the number of tons by the cost of moving one 
ton one mile, the resuit is $113,539.80, or the cost for conducting trans- 
portation of intrastate freight. 

Operating expenses for maintenance of way and structures, mainte- 
nance of equipment and gênerai expense, are not shown to be greater 
for intrastate freight than for freight in gênerai. In 1907 the total 
number of tons moved one mile in Nevada was 51,590,165, of which 
7,151,303 were intrastate freight The total earnings were $1,317,- 
302.37, of which $250,079.71 were the earnings from intrastate freight. 
If the maximum rates of the statute had been in force during that 
year, the intrastate freight earnings would hâve been reduced by the 
sum of $98,586.04. 
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The total expansé of moving ail Nevada freiglit is apportioned as 
foUows: 

Conducting transportation. $244,566 13 

Maintenance of way $125,316 55 

Maintenance of equipment 86,480 07 

General expense 18,183 02 $229,979 64 

Totar operating expeuse for ail Nevada freight, 51,590,165 
tons , . ., $474,545 77 

Dividing the total expense for maintenance of way, etc., $229,979.64, 
by 51,590,165, the number of tons moved one mile, the resuit is .4457+ 
of one cent per ton mile. Multiplying 7,151,303, the number of tons 
of intrastate freight moved, by .4457-f of one cent, the cost per ton 
mile, we hâve $31,873.35, expense of intrastate freight for maintenance 
of way, etc. 

Thèse results may be summarized as f ollows : 

Total recelpts for haullng Intrastate freight $2.50,079 71 

Réduction if maximum rates had been in force 98,586 04 

Total receipts under reduced rates $151,403 67 

Conducting transportation .$113,539 80 

Maintenance of way, etc 31,873 35 

Taxes ., . 6,542 28 $151,955 43 

Excèss of expense and taxes over Income $ 461 76 

Operating expenses, includîng taxes, exceed the income which could 
hâve been received under the maximum rates by $461.76. Thus there 
is nothing left for interest or for dividends on the stock. 

In Spring Valley Waterworks v. San Francisco ( C. C.) 124 Fed. 
574, Judge Morrow held that water rates fîxed by a municipal ordi- 
nance which yielded but 4.40 per cent, return on the reasonable value 
of the property employed in supplying the San Francisco with water, 
were confiscatory. Judge Gilbert, in a subséquent case between the 
same parties ([C. C] 165 Fed. .657, 666), held that rates fixed by a 
municipal ordinance which yielded less than 4.4 per cent, on the in- 
vestment were confiscatory. 

On the undisputed facts of this case, and évidence which was intro- 
duced without objection and without contradiction, the maximum 
rates, if enforced, would resuit jn confiscating the use of complainant's 
property, 

San Pedro, Los Angeles & Sait Lake Railroad Company. 

9. In this suit défendants contend that the court is without juris- 
diction because the amount in controversy is less than $2,000. It ap- 
pears from the évidence that had the maximum rates in question been 
in force in 1906 and 1907 the Company would hâve suiïered a loss 
of $441 for the first year and $779.97 for the 11 months of the second 
year. This contention is without merit. Jurisdictional facts were 
sufficiently set out in the bill. Thèse averments were not met by ariy 
plea to the jurisdiction, nor were they in any manner denied in the 
answer. The fédéral statute déclares that in certain classes of actions 
the Circuit Courts of the United States shall hâve jurisdiction con- 
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current with state courts where the matter in dispute, exclusive of in- 
terest and costs, exceeds the sum of $2,000. The amount in dispute 
for jurisdictional purposes in a suit for injunction is the value of the 
right to be protected, not the amount of the alleged or anticipated loss. 
No loss has yet accrued, because the maximum rates in question hâve 
never been enforced. It certainly cannot be the rule that one whose 
rights are threatened vi^ith irréparable in jury must wait until he has 
suffered actual damage to the extent of more than $2,000 before a 
Circuit Court can entertain his pétition for injunctive relief. 

It is not claimed that défendants hâve taken complainant's property, 
or that they will or hâve deprived it of the ownership or possession 
of the railroad. The complaint is that défendants threaten to enforce 
certain rates, and, if they do, complainant's income will be reduced 
below that fair, just, and reasonable return for the use of its property 
which is protected by the Constitution. The right to a just and reason- 
able return on the fair value of its property devoted to intrastate traf- 
fic in Nevada is property. Unlawful invasion of that right may be 
restrained by tliis court in a proper case where the value of the right, 
exclusive of interest and costs, exceeds $2,000. The bill allèges, and 
the testimony tends to show, the requisite value. Whether the right 
will be violated by the maximum rates, if enforced, is another question. 
Smith v. Bivens (C. C.) 56 Fed. 352; Butchers' & Drovers' Co. v. 
Louisville & N. R. Co., 67 Fed. 35, 40, 14 C. C. A. 290 ; Nashville, 
etc., Ry. Co. v. McConnell (C. C.) 82 Fed. 65, 72; Board of Trade 
V. Cella Com. Co., 145 Fed. 28, 76 C- C. A. 28 ; McNeill v. So. Ry. Co., 
202 U: S. 543, 558, 26 Sup. Ct. 722, 50 L. Ed. 1142. 

The San Pedro Railroad runs across the southern portion of the 
state for a distance of 210.87 miles, through a sparsely settled, un- 
productive country. July 1, 1907, the interest-bearing debt of the 
Company was $42,650,000. The proportionate amount allotted to the 
Nevada mileage is $9,559,571, on which the annual interest charge 
is $394,262.36. The interest chargeable to Nevada intrastate freight 
apportioned according to gross receipts is $1,186.73. 

The entire line of road cost $64,712,410.58, of which the amount al- 
lotted to Nevada on a mileage basis, including equipment, is $14,504,- 
639.71. Of this, on a basis of earnings, $43,658.96 is chargeable to 
Nevada intrastate freight. 

The road was opened in May, 1905. During the 11 months ending 
May 31, 1907, the company handled but 898 tons of intrastate freight ; 
this was carried an average of 62.73 miles, making 56,233 ton miles 
ail told, for a compensation of $3,733.49. There were 891 différent 
shipments of less than car load lots, and 39 full car loads of freight. 

Under thèse conditions carrying intrastate freight must be more 
expensive than carrying through freight, but to ascertain a ratio from 
the évidence which can be applied is not easy. 

General Manager Wells says that: 

"The actual cost of the station service and of the labor involved in the 
local trafic upon complainant's railroad in tîie state of Nevada is not less 
than ten times as great per unit of traffic as in the case of the through busi- 
ness. In this estimate I am considering only the actual cost of transportation, 
and ani not considering any charges to be made in respect of such traffic for 
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the items properly chargçablè as Jnaîlitendnce df way, or gênerai efjipeiises or 
taxes, nor yet anj^thing In respect 6î return upôti the value of the ■eoiapaTii''a 
railroad, but hâve référence onlyito the Tarloua conditions coucerning tlKj cost, 
of handliug, uioving, recelvlug, and delivering freight upoii thls Gomp4ny's Une 
Of railroad." 

Again, he says : '' 

"The actual cost of eari'iage of the business done by sald railroad idcally in 
the State of Mevada is not léss thani ten timés' the per unit of f he Interstate 
business of sald conipanji in the state of Nevada." j 

General Trafïic Manager Wann says,: 

"Tb^ jQcal: business costs relatively not : less than ten times the gênerai 
average cost of the entire business of the entire Une of road per unit of 
trafflc.*' 

The record does not disclose the unit of traffic for the entire business 
of the entire line of road for thé 11 nionths ending May 31st, nor does 
it afïord sufificient data from Whlch \ve cân ascertaln in tértiis of such 
a unit the cost during those 11 months of rtioving freight. 

Mr. Wells' statenients are not sufficiently definite tô^designate pre- 
cisely the two éléments' which stand in the ratio of 10 to 1, so that we 
may ascertain the valueof either Of theni. He does riot give fhe cost 
of intérstate business noir of through business per iinit ôf traffic, nor 
do suéh Values appear' in the record. ■ 

Let lis assume that the cost-of conducting transpaftation for in- 
trastate freight is ten times asS gréât 'as' for Nevada ' freight în gênerai. 
During the 11 months endihg' May 31, 1907, the company carried 
53,525i3.70 tons of freight one mile at a cost for conducting traiisporta- 
tion of $202,071.33, or l8847-f-' of one cent per tOn mile. Thé total 
cost for ttlainteriance of way and structures, màintenâtiee of equipment, 
and génetàl expense for the same tonnage and during the samé period 
wàS $379,563:98, or .53324+ of one cent; per ton mile. ' Thèrefore the 
average côstbf moving one ton of Nevada freight bne mile is : For 
conducting transportatiori, .3847 cents;' for mairitëtiâtice of way, etc., 
.532S4'cents-^total, .91694 cents. ■' 

If we apply the 10 toi ratio' to the cost of conducting transportation, 
we shall ihave : Conductitig transportation (.3847X10), 3.847 cents; 
maintenance of way, etc., .53224 cents — total, 4.37924 'Cents. 

This resuit is the cost 'of moving one: ton of intrastate freight one 
mile. If it costs 4.379244- cents to move one ton of local freight one 
mile, moving '56,233 tons one mile will cost $2,462.57. > For transport- 
ing this freight the coiripany received 6.62 cents per ton mile, or a 
total of $3,733.49. Had the maximum rates been enforced, the réduc- 
tion woiild hâve been $779.97, leaving a balance of $2,953. 52, and a 
profit of $49,0.95 above. expansés. This profit is 16.6 per centof the 
intrastate freight receipts. under the maximum rates. ; During the same 
period the total receipts of the company from ail sources for ail Nevada 
businesf.weref $982,028.47; operating ç^cpenses were $901,903.17 — 
leaving: a: profit aboveoperating expenses of $80,125.30, or but 8.1 
per centi of the gross receipts, as against 16.6 per cent, for intrastate 
freight. 'At the ratio of 10 tq 1 operating expenses for domestic 
freight pef ton mile wère 4.37934-}- cents, as against the average 
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expense per ton mile of .91694 of one cent for ail freight on the same 
road in Nevada. The expense per ton mile for intrastate freight 
transportation on the Southern Pacific Company in 1907 was 1.31+ 
cents, and on the Nevada & California Railway 2.033+ cents. It is 
true the net income above operating expenses was not sufîîcient during 
the 11 months mentioned to pay that portion of the taxes and of the 
interest on the funded and floating debt which was properly chargeable 
to Nevada intrastate freight traffic. But this is also true of the com- 
pany's Nevada business in gênerai, the déficit for that business being 
$405,475.97. And it also appears that the total income of the com- 
pany from its business in Ùtah, Nevada, and California as a whole 
was insufficient to pay operating expenses, taxes, and interest on the 
debt, the déficit being $313,825.93. It thus appears that neither the 
earnings of the company as a whole, nor the earnings of the Nevada 
business as a whole, nor the earnings of the Nevada intrastate freight 
traffic were sufficient to yield any return whatever for stockholders 
during the 11 months ending May 31, 1907. This condition of things 
does not necessarily lead to the conclusion that intrastate, interstate, 
or gênerai charges were too low, nor, on the other hand, that the ex- 
penses were too high. The more reasonable inference is that the busi- 
ness of the company was small in comparison with its investment. 

If we substitute the 3 to 1 ratio instead of the 10 to 1, the results 
will be as follows : 

Total earnings $3,733 49 

Réduction if maximum rates were enforced 779 97 

Income under redueed rates $2,953 52 

Cost of conducting transportation (.3847 cents x 3 x 5G.233 

tons) $048 98 

Maintenance of way, etc. (.53224 cents x ,50,233 tous) 299 29 

Taxes apportioned on basis of earnings 132 3D $],080 62 

Balance above expenses and taxes $1,872 90 

Interest apportioned on basis of earnings $1,186 73 

Net for stocliliolders $ 686 17 

The cost of the road and equipment apportioned to Nevada on a 
mileage basis, is $14,504,639.71, or $68,784.74 per mile, as against 
$19,842.61 per mile for the Nevada & California Railway Company, 
and $146,900 per mile for the Central Pacific Railway Company. The 
proportion of the' cost of the road properly allotted to Nevada intra- 
state freight traffic on a basis of relative earnings is $43,658.96, On 
this amount, the net income of $1,872.90, after paying operating ex- 
pense and taxes, is sufficient to pay a return of 4.28 per cent. 

It does not necessarily follow that a schedule of maximum rates 
fixed by law is confiscatory because it fails to yield a reasonable return 
on the investment, above taxes, operating expense, and interest on the 
indebtedness. The rates must be reasonable to the company, but they 
must, in any event, be reasonable to the pubHc. If a railroad is built 
into a new, sparsely settled territory with a view of serving a large 
future population and develpping business, the Constitution does not 
require the few people and the small business of the présent time to 
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pay rates which will yield an income equal to the fuH return to be 
gathered when the country is populated and business developed to the 
f ull capacity of the road. Beale. & Wyman, R. R. Rate Reg. §§ 343, 
344, 462; Capital City Gaslight Co. v. Des Moines (C/C.) 72 Fed. 
829, 844; Boise City I. & L.Go. v. Glafk, 131 Fed. 413, 65 C. C. A. 
399 ; Water Dist. v. Water Co., 99 Me. 371, 376, 59 Atl. 537. 

In San Diego I.and & Town Co. v. jasper, 189 U. 'S. 439, 446, 23 
Sup. et. 571, 574, 47 1. Ed. 892, Mr. Justice Holmes says: 

"If a plant Is bullt, as probably this Was, for' a larèer area than it flnfls 
Itself ; able to supply, or, apart from thàt, If It does not, as yet, hâve the 
eustonjers contémplated,' neither justice nor the Constitution requlres that, 
say, two-thlrds of the conteinplated .nuipber should pay a full return." 

Under the évidence it cannot be béld that the maximum rates if 
applied as a whole to the intrastâté irèight traffic ôf this company 
are eonfiscatory. '. , '' ', 

' Eurêka & Palisade Railway Company. 

10. The capital stock of this company is $300,000. The fair prés- 
ent value of its property, accordîng to the only witness who has testi- 
fied on the subject, is $600,000. Its railroad is 88 miles in length, and 
its total indebtedness is $30,343. The bulk of the business is interstate. 

"The town of Eurêka, which is the eouthern terminal, of sald road and 
from which and from the terminus of the Ruby Hill brancii ail outward-bound 
freight is shipped, and to which points ail inward-bound frelght is destlned, 
has a population of about a thousand. At one time it was prosperous owing 
to the opération of the mines in that vicinity, but in later years mlning has 
matérially decreaséd, leaving practically but one large pi*oducing company, 
operating In the district, and from whom freightage to the amount of $46,929.- 
76 out of a total freight eârning of $81,629.06 is obtained. . 

"The ores se far shipped by sald company are of low grade, and there is no 
assurance that mining opérations will be permanently eontlnued In that dis- 
trict unless ores may be hereafter exposed and uncovered ; In other words, the 
présent opérations of said company are largely expérimental In the hope that 
something may be dlscoyered which will make the camp a permanent one. 
There is practically no local freight between stations." 

The earnings of the company for the fiscal year ending June 30, 
1907, were as follows : J 

Passenger, mail and express service $ 29,254 12 

Through ore v 36,292 15 

Ail pther freight 45,336 91 

Miscellaneous earnings \ l'817 46 

Total : . . .$112,700 64 

During the same period the expenses were as follows : 

Opération and maintenance $103,415 41 

Taxes 4,206 83 $107,622 24 

Net ihcome above taxes and operating expenses ..$ 5,708 40 

This surplus must be'applied to- immediately maturing obligations. 
No dividends hâve beeri paid since Décember 31, 1904. Under the 
opération of the maximum rates, if. applied, the net income of the 
company wouldhave been reduced $2,410.13. If we were considering 
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the effect of the maximum rates on the business of the company as an 
entirety, this showing would be exceedingly persuasive; but over the 
interstate business of the company, and consequently over the business 
of the company as a whole, the state bas no control. The authority of 
the state to regulate freight rates is Hmited to that traffic which begins 
and ends within its borders. 

"The reasonableness or unreasonableness of rates prescribed by a state for 
the transportation of persons and property wholly within its limits must be 
determined without référence to the interstate business done by the carrier, 
or to the profits derived from it The state cannot justify unreasonably low 
rates for domestic transportation, considered alone, upon the ground that the 
carrier is earning large profits on its interstate business, over which, so far 
as rates are concerned, the state has no control. Nor can the carrier justify 
unreasonably high rates on domestic business upon the ground that it will be 
able only in that way to meet losses on its interstate business. So far as 
rates of transportation are concerned, domestic business should net be made 
to bear the losses on interstate business, nor the latter the losses on domestic 
business. It is only rates for the transportation of persons and property be- 
tween points within the state that the state can prescribe: and when it un- 
dertakes to prescribe rates not to be exceeded by the carrier, it must do so 
with référence exclusively to what is just and reasonable, as between the car- 
rier and the public, in respect of domestic business. The argument that a 
railroad line is an entirety; that its income goes into, and its expansés are 
provided for out of , a common fund ; and that its capitalization is on its en- 
tire line, within and without the state can bave no application where the 
state is without authority over rates on the entlre line, and can only deal 
with local rates and make such régulations as are necessary to give just com- 
pensation on local business." Smyth v. Ames, 169 U. S. 466, 541, 18 Sup. Ct. 
418, 432, 42 L. Ed. 819. 

Whether the income of the company from that freight business 
which is wholly within the state will, by enforcement of the maximum 
rates, be unreasonably and unlawfully reduced, can only be determined 
by ascertaining whether the différence between domestic freight earn- 
ings and domestic freight expense is sufficient to pay a reasonable re- 
turn on the fair proportion of the property devoted to and properly 
assignable to that class of traffic. Chicago, etc., Ry. Co. v. Tompkins, 
176- U. S. 167, 177, 179, 20 Sup. Ct. 336, 44 L. Ed. 417. 

"The method of procédure in such a case is to flnd what part of the gross 
receipts is derived from business within the state, and then find the actual 
cost of doing the business. This cannot be found by taking a proportionate 
part of the cost for the entire line, since the cost of moving local freight is 
greater than that of moving through freight." Beale & Wyman on R. II. Kate 
Reg. § 466. 

Neither can it be found by applying the ratio between interstate 
and domestic earnings, because local charges are usually higher than 
other charges. 

The facts in relation to the business of the company for the fiscal 
year ending June 30, 1907, are introduced to demonstrate the injustice 
of the maximum rates, not as applied to the whole business, nor as 
applied to the whole intrastate business, but only as applied to domestic 
freight traffic. No évidence so introduced shows the amount of do- 
mestic freight handled, the average distance it was hauled, the rates 
charged, the total compensation, or the operating expenses incurred in 
moving it. If we know neither the service performed, the compensa- 
tion received, nor the expense incurred, how can we détermine wheth- 
170 F.— 49 
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er lower rates and charges for transportation are reasonable or un- 
reasonable? If the net income from domestic freight traffic is rel- 
atively large, that branch of the business may be profitable, though 
the business as a whole is very unprofitable. The facts are not given 
from which we may détermine whether the charges are higher or 
lower, or whether the operating expenses are greater or less for intra- 
state freight than for other business of the company. State v. Atlan- 
tic Coast Line R. R. Co., 48 Fia. 146, 37 South. 657. 

The testiraony hère is wholly insufficient to overcome the presump- 
tion in favor of the constitutionality of the act, and thè reasonableness 
of the maximum rates therein set forth, 

Tonopah & Goldfield Railroad Company. 

11. This road is 97.1 miles in length. The cost of construction and 
equipment was $3,503,954.06. The boiided indebtedness in round num- 
bers is, $1,073,000. The capital stock issued and fully paid up is 
$:2,150,000. 

During the year endlng Jniie 30, 1907, the total earnlngs of - the 

Company from ail sources were $2,380,943 41 

Total operating expenSea *.. $1,287,133 27 

Taxes. 44,01297 

Interest on bonds, etc ; 66,683 67 -$1,397,829 91 

Net Income above operating expenses, taxes and interest. .$ 983,113 50 

This was sufficient to pay to the holders of the $2,150,000 capital 
stock a dividend of 45.73 per cent. 

The évidence shows that during the same year the company handled 
139,746 tons of intrastate freight, of whiçh ail but 5,160 tons was in 
car load lots. Nothing is shown as to the average length of haul, ei- 
ther of intrastate or Interstate freight. Neither are we informed as to 
the relative weight and number of freight shipments. Evidence as to 
light loading, short trains, fréquent stops, short hauls, and shipments 
in less than car load quantities would show the greater expense of 
hauling local freight, but such testimony is wanting. No facts are 
given which prove for this road that it costs either more or less to 
handle domestic than to handle Interstate traffic. • 

The total freight earnings were $1,736,827.77, of which $1,378,- 
738.39 is credited to interstate, and $358,099.38 to intrastate, business. 
If the maximum rates of the railroad commission act had been in 
force, the effect would hâve been a: réduction of $199,124.74, leaving 
a gross income from domestic freight of but $158,974.64, instead of 
$358,099.38. This is a very serions réduction, but, standing alone, it 
is not sufficient to demonstrate its own unreasonableness. The évi- 
dence fails to tell how far complainant hauled its 139,746 tons of in- 
trastate freight. If the company hauls 139,746 tons an average dis- 
tance of 23.75 miles for a compensation of $159,974.64, the average 
charge per ton mile is 5 cents, which ordinarily would be a gênerons 
rate. If the average haul is 45.5 miles, the average charge is 21/2 
cents. (The average revenue per ton mile for the previous year in the 
whole United States was but .748 of one cent per ton ipile.) It is 
impossible to affirm of such an income that it is unreasonable. 
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The total expense for ail freight traffîc during the year ending June 
30, 1907, was $802,318.95, but how this should be apportioned as be- 
tween intrastate and interstate business is a question upon which 
the évidence throws no clear light. As between interstate and domestic 
freight we hâve the relative earnings and tonnage shipped, but we 
know nothing of the relative nuniber of tons carried one mile, the 
relative length of average haul, or the relative charge per ton mile. 

In the calculations presented it has been assumed that operating 
expenses should be divided between the two classes of business in 
proportion to their respective earnings; but as the respective charges 
for service are not shown to be the same, such an apportionment might 
lead to very inéquitable results. For illustration: Suppose the com- 
pany carries on the same train from Tonopah to Mina 200 tons of 
ore consigned to Virginia City and 200 tons consigned to California, 
it is difificult to conceive any reason why the expense to the company 
should be greater in one case than in the other. If the company 
charges twice as much per ton mile for hauling the Virginia ore as 
for hauling the California ore, this fact cannot of itself increase or 
diminish the cost incurred by the company in carrying the ores, nor 
justify any inference that the expense for conducting transporta- 
tion, and for maintenance of way, etc., was larger per ton mile for 
one than for the other. If the company collected $400 on the ore 
for Virginia City, and $200 on the ore for California, it would not 
be correct for the purposes of this suit to apportionthe company's ex- 
pense for transportation in the proportion of two to one. The bur- 
den is on complainant to show that the réductions contemplated by 
the act will deprive it of a reasonable income from its property, and 
until this is donc clearly and definitely there is no sufficient cause to 
déclare the maximum rates confiscatory or illégal. 

Virginia & Truckee Railway Company. 

13. This railroad is 52.2 miles in length, while its termini, Reno and 
Virginia City, are but 21 miles apart. The fair cost of reproducing 
the property is approximately $1,500,000, though the total cost of 
the road and equipment to June 30, 1907, was $4,920,119.07. Dur- 
ing the year ending on that date the company carried 39,139 tons of 
interstate freight, upon which the revenue received was $27,314.22. 
During the same time it carried 67,085 tons of intrastate freight, upon 
which the revenue collected was $133,547.26. If the maximum rates 
of the railroad commission act are applied, the resuit is a réduction 
"in total freight earnings" of $60,868.82, and the net income on the 
main line of the railroad from ail sources, passenger, freight, mail, 
and express, after deducting operating expense and taxes, is $22,- 
867.14, or an income of 1%. per cent, on the probable présent value of 
the road. If the maximum rates are applied with "the most libéral 
application" of the statutory provision that "ail hauls of less than 50 
miles may be charged as if actually hauled 50 miles," the réduction 
will be $20,894.12, leaving, after deducting operating expense and 
Ldxes, a total net income on the main line of the road from ail earnings, 
mail, passenger, express, and freight, of $62,841.75, or a net return 
of 4.18-f per cent, on $1,500,000. 
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It is quite possible, if the maximum rates are enforced on the Vir- 
ginia & Truckee Railway, its net income from intrastate freight will 
be reduced to an unjust and unreasonable figure, but the évidence 
is insùfficient to establish that fact. No data is given from which it 
is possible to discover the cost of transporting intrastate freight, either 
as a whôle or per unit of trafftc, consequently it is impossible to say 
with that certainty which the law demands whether the maximum 
rates as applied to the domestic freight business of this company are 
reasonable or unreasonable. 

13. In the first clause of the seventh section of the railroad com- 
mission act the commission is commanded to adopt that classification 
of freight commonly known as "Western Classification No. 41," and 
it is declared that this classification "shall be uniform upon ail rail- 
roads in this state," but when the schedule of maximum freight rates 
is introduced into the same section of the same act, it is with the fol- 
lowing words : 

"The commission shall not flx a greater rate, nor shall It allow any troad 
or standard gauge road to charge a greater rate than that flxed for tUe 
following classiflcatlons." 

The scheme of rates so fixed is followed in the same section by this 
provision: 

"Nothlng contained herein shall be construed as preventlng the commission 
flxlng a less rate than those mentioned." 

The last clause of section 14 reads as follows: 

"Nothlng herein contained shall be construed as allowing the commission to 
iricrease the maximum rates fixed by this act." 

Nowhere in the act are railroads required in direct terms to adopt 
the maximum rates. The injunctions and prohibitions which accom- 
pany the schedule are addressed directly to the commission, and but 
indirectly, if at ail, to the railroads. The obvions purpose of the Lég- 
islature Was to charge the commission with the duty of regulating 
rates, but along lines and within limits prescribed by the act. The 
commission must prevent railroads from exacting unreasonable char- 
ges, whether the charges so exacted exceed or fall short of the maxi- 
mum rates. It was within the mind of the législative body that rates 
might be less than the maxima, and still be unreasonable. Hence the 
rates set out in the statute were adopted, not as rates which must be put 
in force and must be adopted by the railroads themselves, but as es- 
tablishing the limit beyond which the commission may not go in fix- 
ing rates. If it had been the intention of the Législature that the max- 
imum rates should at once go into effect, without action on the part 
of the commission, or that railroads must conform their charges to 
the statutory schedule, it would hâve said so in unmistakable terms. 
When it deals with rates and charges fixed by the commission, the 
Législature speaks in language which cannot be misunderstood. The 
contrast is significant. Commission-made orders fixing rates become 
operative within a Hmited time. Railroads affected by such orders 
must Conform their charges thereto, and every railroad company must 
file with the commission the schedule of its rates prevailing at the 
time of the passage of the act. 
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It must be noted tliat the commission is not vested with a gênerai 
power to adopt and promulgate rates. The statute gives no such au- 
thority. When a complaint is laid before the commission showing 
that any rate or rates are "unreasonable or unjustly discriminatory," 
or when the commission believes that any rate or rates are "unrea- 
sonable or unjustly discriminatory," it may proceed to investigate the 
same ; but before an investigation can be had, 10 days' notice of the 
time and place of hearing must be given to the railroad and to the 
complainants, if any there be. The parties shall be entitled to be heard, 
and shall hâve process to enforce attendance of witnesses. 

"If upon such investigation the rate or rates * * * complalned of shall 
be found to be unreasonable or unjustly discrimluatory * * * the commis- 
sion shall hâve power to fix and order substltuted therefor such rate or rates, 
fares, charges * * * as it shall hâve deterniined to be just and reasonable, 
and which shall be cliarged, imposed and followed in the future." 

Section 14 expressly makes it the duty of the commission to "dé- 
termine and by order fix a reasonable rate, fare, charge * * * qj. 
a joint rate to be imposed, observed and followed in future in lieu 
of that found" upon such investigation to be "unreasonable or unjustly 
discriminatory." It is also made the duty of the commission to "cause 
a certified copy of each such order to be delivered to an officer or 
station agent of the railroad afïected thereby." Such "order shall of 
its own force take effect and become operative thirty days after the 
service thereof," and "ail railroads to which the order applies shall 
make such changes on their schedule on file as may be necessary to 
make the same conform to said order, and no change shall thereafter 
be made by any railroad in any such rates, fares or charges, or in 
any joint rate or rates, without the approval of the commission." If 
any railroad shall fail, neglect, or refuse to obey any lawful require- 
ment or order made by the commission, it shall be subject to the pen- 
alties prescribed by law. 

Provision is made whereby any railroad or other party interested, 
being dissatisfied with an order of the commission fixing a rate, may 
within 90 days begin suit in the district court of the proper district 
to vacate and set aside such order on the ground that the rate or rates 
therein fixed are unreasonable or unlawful. Provision is also made 
for an appeal from the judgment of the court. 

It would seem from ail this that the commission is vested with au- 
thority to fix rates only as the resuit of an investigation at which it 
shall hâve been found that the previous rates are unreasonable or un- 
justly discriminatory. 

The procédure provided in the statute for investigating and thereaft- 
er regulating rates is adéquate to reach and reduce every unreasonable 
charge or schedule of charges applied in Nevada to domestic freight 
transported by rail. 

The Législature, having provided a method for the régulation of 
rates, ail other methods are excluded. 2 Lewis' Sutherland, Stat. 
Constr. § 072; Smith v. Stephens, 10 Wall. 321, 326, 19 L. Ed. 933; 
Thomason v. Ruggles, 69 Cal. 465, 11 Pac. 25. 

The commission has no power to fix a schedule of rates by sum- 
mary order without investigation. It is clothed with no authority to 
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fix rates except after due investigation, and a f ter a finding that a 
previous rate or rates were unreasonable or unjustly discriminatory. 

It is very earnestly contended that the powers thus delegated to the 
commission are judicial; that the investigation is a trial, and the re- 
suit a judgment. Spécial emphasis is laid on the fact that the new 
rates promulgated by the order are thus established, not for railroads 
in gênerai, but only for the particular railroad which has been investi- 
galed. It may occur under the opération of the act that the same rate 
will be lawful for one carrier and unlawful for another, without oth- 
^er justification than the mère circumstance that one railroad has been 
investigated and the other has not. 

Section 1, art. 3, of the Constitution of Nevada, reads thus: 

"The powers of the government of the state of Nevada shall be divided Into 
three separate departnients, the législative, the executive and the judicial ; 
and no persons chargea wlth the exercise of powers properly belongiug to 
one of thèse departments shall exercise any function appertainlng to either 
of the bthers except in the cases herein expressly directed and permitted." 

Section 1, art. 6, reads thus: 

"The Judicial power of this state shall be vested In a Siipreme Court, dis- 
trict courts and In justices of the peace. The Législature inay also establish 
courts for: njupieipal purposes only, in Ineorporated cities and towns." 

Itis argued that the judicial power of the state is thus completely 
distributed, and is now vested in the several courts named in the Con- 
stitution; that thèse courts constitute the judicial department, and 
the whole of the judicial department, of the state. Consequently the 
Législature is powerless to endow the Railroad Commission with ju- 
dicial authority, and the exercise of judicial functions by the commis- 
sion trenches on the power of the judicial department. 

This question is very elaborately discussed in IvOuisville & N. R. 
Co. V. McChord (C. C.) 103 Fed. 316. The Kentuçky statute there 
involved, excluding the fact that the Kentuçky cdrnmission is not 
guided by a schedule; of maximum rates, is practically the same as 
that portion of the Nevada act which prescribes the method for es- 
tablishing rates. The Kentuçky statute authorizes the Railroad Com- 
mission to investigate rates complained of , or believed by the com- 
mission itself to be extortionate ; it requires the railroad company 
to be notified of the time and place of the hearing, and of the nature 
of the matter to be investigated; it requires the commission to hear 
such statements, évidence, and argument of the parties as are deemed 
relevant, and if the company complained of is found guilty of extor- 
tion the commission may by order fix a just and reasonable rate. It 
must serve a copy of such order upon the railroad company afïected 
thereby, and it is provided that 10 days later the order shall go into 
effect. Violations of the order subject the offending railroad to pen- 
alties specified in the act. 

Under cpnstitutional provisions similar to our own it was held that 
the judiciali department of that state had been established, and that no 
judicial tribunals except those named in the Constitution could be 
lawfuUy set up in Kentuçky, and that the Railroad Commission was 
not such a tribunal. Therefore a statute attempting to confer judicial 
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powers on that commission was unconstitutional. The court took the 
view that the Législature had the power to delegate authority to fix 
rates generally, and, if the statute had conferred only such gênerai 
authority on the commission, it would be the duty of the court to wait 
until the commission had acted, and then pass upon the reasonableness 
or unreasonableness of the rates so estabhshed. The court declared 
that the statute neither fixed gênerai rates nor gave the commission 
the right to establish such rates ; it simply empowered the commis- 
sion to fix rates in those individual instances where, after due in- 
vestigation and hearing, rates had been found to be extortionate, and 
when so fixed the new rates were not of gênerai obligation, but were 
binding only on the particular carrier found guilty of extortion. Final- 
ly, on page 226 of 103 Ked., the court uses this language: 

"The act violâtes the Constitution of the state, in attempting to confer ùp- 
on the commission what are judicial powers and functions, to wit, the power, 
after eomplaint and notice given, to 'hear and détermine' that the railroad 
has been 'guilty of extortion,' and, as a conséquence, after that finding, to fur- 
ther décide that the freight rate of that road for similar services shall be a 
lower figure. ïhese steps, as they apply only to individual instances, and are 
not a method of fixiug rates generally, constltute the very essence of a judicial 
proceeding and judgment." 

No légal principle is better established than the rule that the power 
to fix rates, if delegated by the Législature to a Railroad Commission, 
is, in kind, a législative function, and that courts of equity will not 
interfère in advance by injunction to control the exercise of such a 
power. Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 29 Sup. 

Ct. 68, 53 L. Ed. ; McChord v. Louisville & N. R. Co., 183 U. 

S. 483, 495, 22 Sup. Ct. 165, 46 L. Ed. 289 ; Southern Pacific Co. v. 
Bd. R. R. Com'rs (C. C.) 78 Fed. 236; Louisville & N. R. Co. v. 
Brown (C. C.) 123 Fed. 946, 948; Chicago, B. & Q. R. Co. v. Win- 
nett (C. C. A.) 162 Fed. 242, 246 ; New Orléans Waterworks Co. v. 
New Orléans, 164 U. S. 471, 482, 17 Sup. Ct. 161, 41 L. Ed. 518. 

The fixing of rates is a législative rather than a judicial act. This 
is true even though the order fixing a rate was preceded by the most 
searching investigation, whether conducted under judicial forms or 
not. It is the essential nature of an act rather than the method of its 
accomplishment which détermines its character. If législative pro- 
ceedings and investigations culminating in the enactment of a statute 
were conducted in strict obédience to the rules which obtain in a court 
of law, it could not be claimed for an instant that a statute So adopt- 
ed has the force and efifect of a judgment. The distinction between 
the two functions is thus stated by Mr. Justice Holmes in Prentis v. 
Atlantic Coast Line Co., supra : 

"A judicial Inquiry investigates, déclares, and enforces liabilities as they 
stand on présent or past facts and under laws supposed already to exist. 
That is its purpose and end. Législation, ou the other hand, looks to the 
future and changes existing conditions by making a new rule, to be applied 
thereafter to ail or some part of those subject to its power. The establish- 
ment of a rate is the making of a rule for the future, and therefore is an 
act législative, not judicial, in kind." Interstate Com. Com. v. Ily. Co., 167 U. 
S. 479, 505, 17 Sup. Ct. 896, 42 L. Ed. 243 ; Western Union Tel. Co. v. Myatt 
(C. 0.) 98 Fed. 335, 341 ; Winchester, etc., R. R. Co. v. Commonwealth, 106 Va. 
264, 281, 55 S. B. 692 ; Sawyer v. Dooley, 21 Nev. 390, 396, 32 Pac. 437 ; Steen- 



776 170 FEDERAL REPORTER. 

erson v. Great Northern Ry., 69 Minn. 353, 376, 72 N. W. 713 ; Louisville & N. 
R. Oo. V. Brown (0. 0.) 123 Fed. 946, 948. 

Ordinances adopted by législative bodies fîxing particular rates for 
individual public service corporations hâve been repeatedly upheld. 
Houston & T. C. R. Go. v. Storey (C. C.) 149 Fed. 499, 504; Home 
Téléphone & Telegraph Co. v. City of Los Angeles (C. C.) 155 Fed. 
554, 580; Covington, etc., Turnpike Co. v. Sandford, 164 U. S. 578, 
598, 17 Sup. Ct. 198, 41 h. Ed. 560. 

In the last case the General Assembly of Kentucky by statute had 
prescribed maximum rates to be collected on a turnpike road. The 
court uses this language: 

"Justice to the public and to stockholders may require. In respect to one 
road, rates différent from those prescribed for other roads. Rates on one 
rofld may be reasonable and just to ail concerned, whlle the same rates vvculd 
be exorbitant on another road. The utmost that any corporation, operating 
a public hlghway, can rightfully demand at the hands of the Législature when 
exerting its gênerai powers is that it reçoive what, under ail the circum- 
stânces, is such compensation for the use of its property as will be just both to 
it and to the public." 

Whether a rate fixed by the commission be a gênerai rate applicable 
to ail carriers in the state, or a single rate to be enforced against 
some individual railroad, the nature of the act is the same; it is not 
a déclaration of rights as they stand under présent or past fact and 
law, but it is the making and the promulgation of a new rule for the 
future — an act législative, not judicial. 

If the adoption of a particular rate for an individual road in the 
manner provided by the Kentucky statute is a législative and not a 
judicial act, the question naturally arises, is it not the duty of the 
court, just as in the case of a gênerai rate, to wait until the commis- 
sion bas acted, before passing on the reasonableness or unreasonable- 
ness of the rate? 

When the McChord Case vi^as taken to the Suprême Court of the 
United States (183 U. S. 483, 23 Sup. Ct. 165, 46 L. Ed. 289), after 
stating that the "fixing of rates is essentially législative in its char- 
acter, and the gênerai rule is that législative action cannot be inter- 
fered with by injunction," the court declared that under the General 
Statutes of Kentucky indictments for extortion, discrimination, and 
préférence could be found against a railroad only on recommenda- 
tion or request of the Railroad Commission. Consequently the court 
held that the duty of enforcing such rates as might be established by 
the Kentttcky Railroad Commission under the act devolved upon the 
commission itself, and therefore an injunction restraining the Rail- 
road Commission from action could not be had in a suit by railroad 
companies, brought before any rates were fixed by the commission. 
Accordingly the decree of the lower court was reversed, and the bills 
of complaint ordered dismissed. 

Thèse questions were again considered by the Suprême Court in 
Prentis v. Atlantic Coast Eine Co., supra. An order of the Stata 
Corporation Commission of the state of Virginia fixing varions pas- 
senger rates for the several railroads of that state was an issue. The 
order .fixing passenger rates was made after due notice and hearii g, 
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and it was at this stage of the proceedings that the railroad companies 
brought suit and obtained from a fédéral court an injunction restrain- 
ing the commission from enforcing the new rates. The Constitution 
of Virginia clothes the Corporation Commission of that state with 
both judicial and législative power. The commission may, after due 
notice, establish rates, and it may enforce them by its own appropriate 
process. Any aggrieved party may appeal to the Circuit Court of Ap- 
peals, and that court, if it reverses what has been done, may substi- 
tute such order or rate as in its judgment the commission should hâve 
made. Thus the Court of Appeals also is invested with rate-making 
power. 

The Suprême Court said that the rates fixed by the commission, 
or substitute rates made by the Court of Appeals, notwithstanding tlie 
judicial character of the two bodies, were législative acts, and that : 

"No rate is irrevocably flxed by the state until the matter has been laid 
before the bocly having the last word. It may be that that body will adhère 
to the old rate, or will establish one that wlll not be open to the charge «f 
violating the contracts alleged. * * * On the question of contract, as on 
that of confiscation, it is reasonahle and proper that the évidence should be 
laid, in the first instance, before the body liaving the last législative word." 

It was therefore held that a suit to restrain the enforcement of a 
passenger rate fixed by order of the Corporation Commission was 
prematurely brought, if commenced before the rate had been finally 
considered and acted on by the Circuit Court of Appeals. 

"When the rate is fixed," said the court (page 230 of 211 U. S., page 71 of 

29 Sup. et. [53 L. Ed. ]), "a bill against the commission to restrain the 

members from enforcing it will not be bad as an attempt to enjoin législation 
or as a suit against a state, and will be the proper form of remedy." 

In Chicago, B. & Q. Co. v. Winnett (C. C. A.) 163 Fed. 242, the 
Railway Commission of Nebraska had notified the complainant rail- 
road Company to show cause why a proposed schedule of rates should 
not be adopted. Before a hearing could be had the company brought 
suit to enjoin the commission from serving the company with any 
.order reducing rates. As the commission had never fixed any rates, 
the bill had no other object than to perpetually restrain the commis- 
sion from fixing a rate. It was held that the court had no authority 
to interfère before the rates were fixed. 

It may be added that the Nebraska statute required the commission 
to fix rates, but provided that notice and opportunity to be heard, and 
due process to compel the attendance of witnesses, should first be 
given to the railroad. 

In Southern Pac. Co. v. Bd. of R. R. Com'rs (C. C.) 78 Fed. 236, 
two resolutions adopted by the Railroad Commission of California 
were attacked. In the first, known as the "Grain Resolution," rates 
on grain were reduced 8 per cent. ; in the second, known as the "Twen- 
ty-Five Per Cent. Resolution," it was declared that the gênerai freight 
rates of the Southern Pacific Company in California were 25 per cent. 
too high, and that "this board proceed at once to adopt a revised 
schedule of rates in accordance herewith, in order that the same may 
be in force before January 1, 1896." The court enjoined enforce- 
ment of the first resolution, but declined to interfère with the second, 
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because the final order declaring a 35 per cent, réduction had not been 
made. 

In the présent case it is neither shown by the évidence nor admit- 
ted in the pleadings that the Nevada Railroad Commission had in- 
stituted investigations and hearings, or determined, and by order fix- 
ed, any rate or rates to be observed and foUowed in future by either 
or any of the railroads interested in this Htigation. This court has 
no control pver the législative department of the state. It cannot pro- 
hibit the Législature from enacting a statute; it cannot forbid the 
adoption of rates by the Railroad Commission. ,After rates hâve been 
established, a bill to restrain the commission from enforcing them 
would be proper. 

"Législative discrétion, whetlier rightfully or wrongfully exercised, is not 
subject to Interférence by the judiciary." Alpers v. San Francisco (C. C.) 
32 Fed. 503; State R. R. Com. v. People (Colo.) 98 Pac. 7, 12; Glide v. 
.Superior Court, 147 Cal. 21, 81 Pac. 225, 226. 

The évidence introduced in behalf of the Nevada & California Rail- 
way Company is sufficient to show that the maximum rates, if adopted 
and enforced during the fiscal year ending June 30, 1907, would hâve 
deprived that company of ail compensation for the use of its prop- 
erty devoted to intrastate freight traffic. Whatever the actual fact 
may be, the évidence f ails to show with that degree of certainty which 
is demanded by law that the maximum rates as a whole .would operate 
unjustly if applied to the intrastate freight business of the Southern 
Pacific Company, the Eurêka & Palisade Railway Company, the San 
Pedro, Los Angeles & Sait Lake Railroad Company, the Tonopah & 
Goldfield Railroad Company, or the Virginia & Truckee Railway. 
The testimony also fails to show that the commission by final order 
fixed any rate or schedule of rates to be observed and followed by the 
Nevada & California Railway Company, or by any other railway 
company in Nevada, or has by lawful order adopted as rates to be ob- 
served and enforced the stâtutory maxima. 

There are allégations in the pleadings, made on information and be- 
lief, to the effect that the commission had adopted the classification 
set out in section 7 of the act ; had demanded of ail broad-gauge rail- 
roads in the ^tate immédiate adoption of the maximum rates, and was 
and is threatening to institute investigations and hearings and to 
commence suits unless its demands are acceded to. 

The défendants not only fail to deny this, but they admit that if 
such request had not been complied with, and thèse suits had not been 
brought, the commission "would hâve felt it their duty to advise the 
Attorney General of Nevada of the failure of complainant to comply 
as aforesaid." The Attorney . General admits "he would, within a 
reasonable time after receiving such advice, hâve brought suit to com- 
pel complainant to adopt such schedule of rates." 

There is nothing hère as yet to justify the issuance of an injunc- 
tion. The législative or discretionary power of the board has not been 
fully and finally exercised. Notwithstanding the Attorney Général' s 
admission, it is safe to assume that suit will not be brought until 
some order,, oi the commission establishing rates, made in full and* 
strict compliançe with ihe statute, has ibeen violated. It is also prop- 
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er to assume that the commission will yield obédience to the Consti- 
tution, and that it will not, after due investigation, find and détermine 
a présent freight rate unreasonable, when in truth and in fact the 
rate is both just and reasonable. When an unjust or unreasonable 
rate or schedule of rates bas been actually and finally adopted by 
order of the board, it may be properly challenged, and its enforce- 
ment enjoined. 

It is therefore ordered that the bill in each of the suits brought 
against Bartine et al. be dismissed, aiïd that the injunctions here- 
tofore issued in said suits be dissolved. 

The dismissal against the Nevada & California Railway Company 
is without préjudice. 



BOYD V. NORTHERN PAC. RY. CO. et al. 
(Circuit Court, E. D. Wasiiiiigton, E. T>. Marcli 30, 1909.) 

No. 1,252. 

Railroads (§ 134*)— Construction of Lease— Assumption by Lessee or 
Indebtedness of Lessoe. 

A provision of a lease of railroad property for a term of 999 years, to 
be maintained in good condition by the lessee, that the lessee should save 
the lessor harmless froui suits of "auy and ail l:lnds whatsoever arising 
ont of, or in any manner appertaining to or connected with, the mainte- 
nance, opération or management of said demised rallways, premlses," 
etc., cauuot be coustrued to render the lessee liable for an indebtedness of 
the lessor for original construction of its road, then in suit and upon which 
a judgment was subsequently rendered, which would Ignore the limita- 
tions therein .nnd hold the lessee liable for ail of the lessor's indebtedness. 

[Ed. Note. — For other cases, see Railroads, Dec. DIg. §■ 134.*] 

Corporations (§ 445*)— Conveyance of Corporate Property— Rights of 
Creditors. 

A transférée of ail of the property of a corporation takes and holds the 
sanie subject to the rights of ereditors of the transf erririg corporation 
which as to the property are unaffected by the transfer, but the transférée 
does not become personally liable to such ereditors except where It has 
dJsposed of, misapplied, or converted the property in fraud of the rights 
of such ereditors, in which case a court of equity may require an ac- 
connting. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. J 445.*] 

Raii^roads (§ 134*)— Leases— LiABiLiTT OF Lessee to Creditors of Lessor— 
Conversion of Assets. 

A railroad Company leasèd for a long terni the road and ail of the prop- 
erty of another compauy, except material and suiiplies on hand which It 
purchâsed, and also acquired the ownership of ail of the stoeli of tbe 
lessor compauy. It covenanted to keep the property in good condition, 
and to pay as rental the interest on an issue of bonds to be made by the 
lessor, a part of which were reserved to pay off a prior Issue, and the re- 
mainder, comprising the greater part, were used by the lessee or for its 
beneflt. ïhe opération of thé leased road was in fact profitable, and pro- 
duced net earnings more than sufficient to pay the interest on the bonds ; 
but the lessee so apportioned such earnings between its owu and the leased 
line as to shovi^ a déficit, aud, making default in the payment of interest, 
the mortgages were foreclosed and ail of the property of the lessor sold. 
Held, that the conversion by the lessee of the bonds of the lessor and the 
earnings from Its property was in fraud of the rights of a gênerai creditor 



•For other casé» see same toplc & S nuimbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexe» 
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of the lessor, who ha^ an équitable lien upon ail Its property, and ren- 
dered the lessee Uable for a judgment recoyered by hlm on his clalm, 
which was less In amount than the property so converted. 

[Ed. Note. — For other cases, seê Rallroads, Dec. Dig. § 134.*] 

4. Kailboads (§ 30*) — Reobganization of Railboad Companï — Liability 

FOB Debts of Obiginal Coepobation. 

The Northern Pacific Railroad Company in 1888 leased ail of the prop- 
erty of the Cœur d'Alêne Railway & Navigation Company, conslstlng of 
a railroad Une and equipment in tdaho, for 999 years, and also acquired 
the ownership of ail its stock. It converted to its own use certain bonds 
of tlïe lessor and net earnlngs of Its property, which rendered it personally 
liable to complainant, who was a gênerai creditor of the lessor, recoverlng 
final judgment agalnst it In 1897. A creditors' suit and foreclosure suits 
were instltuted against the Northern Pacific Railroad Company in 1893, 
which were Consolidated and receivers appointed. Issues were joined, but 
no further action talien untll 1896, when a reorganization scheme was per- 
fected between a protective commlttee of the stoekholders and the bond- 
holders pursuant to which défendant the Northern Pacific Railway Com- 
pany was Organized, in which stock was issued to stoekholders of the old 
Company in exchange for their stock on payment of a small bonus In 
cash. A consent decree of foreclosure was then entered, and pursuant to 

. the plan the mortgaged property was brought in by the new çompany, to 
which a large amount of the bonds had been transferred. Subsequently 
a supplemental biU was filed in the suit on behalf of certain gênerai cred- 
itors, includlng the reorganized company, and on the same day a consent 
decree was entered xmder which unmortgaged lands of the mortgagor were 
sold and the proceeds distributed, the reorganized company receiving 
$1,200,000 as a dividend on account of unused bonds, etC; In the meantime 
the old company had made default in the payment of interest on the 
bonds of the Cœur d'Alêne Railway & Navigation Company, and suits had 
been instltuted to foreclose the mortgages in which the property of such 
Company was sold and bought in by the Northern Pacific Railway Com- 
pany, which had become the owner of practlcally ail of the bonds. Com- 
plainant was theu a gênerai créditer only, and was not made a party to 
any of such suits, nor did he hâve actual notice of the supplemental Mil, 
filed in Wisconsin, under which the unmortgaged property of the Northern 
Pacific Railroad Company was sold and the proceeds distributed. Held, 
that he was not bound by any of such proceedings, which, in so far as they 
deprived his debtors, the Cœur d'Alêne Railway & Navigation Company 
and thô Northern Pacific Railroad Company, of property on which he had 
an équitable lien, were In fraud of his rights ; that since the stoekholders 

' of the latter company continued in Interest as stoekholders of the re- 
organized company, and also as such received the beneflt of the unmort- 
gaged property of the old company to the extent of over $1,000,000, the 
Northern Pacific Railway Company was liable in equity for the payment 
of his judgment. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 30.* 

Liabilities enforceable against reorganized corporations, see note to 
Armour v. Bement's Sons, 62 C. C. A. 147. 

Rights and liabilities of stoekholders of rallroads on consolidation, see 
note to Sonner v. Terre Haute & T. R. Co., 81 C. 0. A. 480.] 

5. EquiTT (§ 82*)— Lâches— Delay Catjsed bï Auverse PabtY. 

The claim of complainant against the original debtor haying been In 
continuons litigation in various suits and proceedings for many years,: dur- 
Ing most of which time itwas being contested by the Northern Pacific Rail- 
road Company or its successor, the Northern Pacific Railway Company, 
through both trial and appellate courts, complainant Is not chargeable with 
lâches because nearly 20 years elapsed after thè flrst action was instltuted 

•£'or otb«r cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, t Rep'r ladexes 
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before he commenced suit to charge the latter company direetly with Ua- 
bility, which suit he was not previously in a position to maintain. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 236; Dec. Dig. 
I 82.*] 

In Equity. 

Turner & Geraghty and R. L. Edmiston, for complainant. 
Francis Lynde Stetson, Charles W. Bunn, Charles Donnelly, and 
Edward J. Cannon, for défendants. 

WHITSON, District Judge. This suit arises out of an extremely 
complicated state of facts running over a long period of time, an 
understanding of which can only be arrived at through the tedious 
process of relating them in détail. It is a creditors' bill brought in 
the superior court of the state of Washington for the county of Spo- 
kane, but removed to this court as a cause arising under the laws of 
the United States. The défendant, the Northern Pacific Railway Com- 
pany, is a corporation organized under the laws of Wisconsin, and 
will hereinafter be designated as the "Railway Company." The de- 
fendant, the Northern Pacific Railroad Company, was created by the 
act of Congress approved July 3, 1864, c. 817, 13 Stat. 365, and it 
will be referred to as the "Railroad Company," while the Cœur d'Alêne 
Railway & Navigation Company, on account of whose indebtedness 
the grievances complained of arose, is a corporation organized under 
the laws of Montana, but doing business in Idaho, and it will be noticed 
as the "Navigation Company." 

In 1886 the Navigation Company, while engaged in the construc- 
tion of a narrow-gauge railroad in the then territory of Idaho, incur- 
red indebtedness for work and materials upon a contract with William 
L. Spaulding in the sum of $33,675.85, and, this being unpaid, an ac- 
tion was commenced by Spaulding on March 27, 1887, in a court of 
that territory against it, which resulted in a judgment on April 25, 
1896, for the sum claimed with accumulated interest, amounting to 
$36,584.95. This judgment was affirmed by the Suprême Court of 
the state on November 36, 1897 (Spaulding v. Cœur d'Alêne Ry. 
& Nav. Co., 5 Idaho, 538, 51 Pac. 408), Idaho having in the meantime 
been admitted into the Union. 

On May 3, 1898, Spaulding instituted a suit upon this judgment in 
a state court of Idaho against the Navigation Company, the Railroad 
Company, and the Railway -Company, alleging that the property of the 
Navigation Company had corne into the possession of the Railway 
Company in fraud of creditors, and praying that the judgment be 
declared a charge upon the property of the Navigation Company, 
then in the hands of the Railway Company, and for the appointment 
of a receiver with authority to sell the same and apply the proceeds 
to the payment thereof. A receiver was appointed in this suit on 
July 37, 1899. The défendants presented a pétition for the removal 
of the cause to the United States Circuit Court for the District of 
Idaho, but the right to remove was denied by the state court, and 
thereupon the défendants filed a suit in the United States Circuit Court 

*For other case» see same topic & § nvmbeb in Dec. & Am. Dlgs. U07 to date, & Rep'r Indexe! 
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to enjoifl ^paulding frpm further proseCuting his suit in the state court. 
Thf injunction bçmg denied, on May 30, 1898, an appeal was taken 
to the Circuit Court of Appeals, where the action of the circuit court 
was affirmed. 93 Fed. 286, 35 C. C. A. 295. It was sought to revise 
this judgment in the Suprême Court of the United States by writ 
of certiorari, but the pétition was denied May 1, 1899. 174 U. S. 801, 
19 Sup: et. 884, 43 L. Ed. 1187. The défendants then appealed from 
the action of the district court of the state of Idaho to the Suprême 
Court of the state, which, on November 31, 1899, reversed the judg- 
ment pf the lower, court holding that it was void. 6 Idaho, 638, 59 
Pac. 4^p. In thé me^-ntime Boyd, the complainant hère, claiming to 
be the owner of the judgment against the Navigation Company, having 
discpvered that Spàiilding had assigned it (for purposes not now ma- 
teriàl) to Willis Swëet, who had as attorney conducted the litigation 
on behalf of Spaulding, demanded that the same be assigned to him, 
andj being met with refusai, he instituted a suit by complaint fîled 
December 30, 1898, in the district court of Idaho, atMoscow, against 
Spaulding and Sweet, which was at the pétition of the défendants re- 
moved to the United States Circuit Court for the Horthern Division 
of thé District of Idaho, the suit resulting in a decreé in that court 
on the âjst day of May, 1901, in favor of the complainant, establish- 
ing his right to "such judgment and vesting in him the title and own- 
ership thereof , with full and sole power to enforce and collect the 
same. , Ji'rom this , judgment an appeal was taken to the Circuit Court 
of Appeals for the Ninth Circuit af ter the time limit had nearly ex- 
pired, which was dismissed by that court. The disrriissal left the orig- 
inal decree adjudging the complainant the owner of the judgment 
against the Navigation Company iri full force and eflfeCt. Pending 
the litigation between; this complainant and Spaulding and Sweet in 
relation to the ownership of the judgment, Spaulding on March 9, 
1900, filed his pétition- or supplementalbill in intervention in the Con- 
solidated f'oreclosure suit begun by the Central Trust Company against 
the Navigation Company (hereinafter to be particularly mentioned), 
by which if was sought to hâve it decreed thàt the judgment was 
a charge upon the property of the Navigation Company then in pos- 
session of the Râilway Company superior to the lien of the mortgages 
which had already gone to, decree on foreclosure. This complainant 
appeared in the suit by pétition, and set up that, while in fact he was 
the real party in interest and the, owner of the judgment, Spaulding 
had denied his rights therein, and was 'proceedingby intervention 
without his authority and contrary to his interest, and praying that 
he be permitted to become a party for the purpose of ' setting up his 
own clajm to the; judgment. While the complaint in intervention, or 
supplementàl bill, was dismissed on the ground that the Spaulding 
judgrrient was nbt entitled to prioHty over the'mortgage liens, this 
complainant was granted the right to intervene therein, but no fur- 
ther step? W.ei-e taken, and his petitioii remains oii file in the state 
court without having beénprosecuted, for the reàspn, it mày be as- 
sv.mèd,: that the disrnissàl of the principal controversy left nothing 
upbn which jurisdictiori could bè based to proceed upon a matter pure- 
•iy incidental to it; . 
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Certain détails must be recited, in view of the contention made by 
the défendants that complainant bas not prosecuted his daim with 
diligence. In the original action, the demand of Spaulding being in 
dispute, the court ordered a resurvey and cross-section of the railroad 
constructed by the Navigation Company, as a means of ascertaining 
the amount due. This resulted in considérable delay through the dif- 
ficulty experienced in procuring a compétent engineer. During this 
interval, also, witnesses had scattered, and it was necessary to secure 
their attendance from Montana, Puget Sound, Oregon, and California, 
whereby the trial was further delayed. The judge to whom the case 
was first submitted was superseded by another before he had ren- 
dered judgment, the latter of whom, having heard the évidence and. 
made a décision, died before he had given légal eflfect to his findings. 
This necessitated a retrial of the cause. About this time Attorney 
Sweet, who had been prosecuting the matter for Spaulding, was elect- 
ed to Congress, and during his term the cause was permitted to slum- 
ber, for in the opinion of plaintifif his familiarity with the controversy 
made his services at least désirable, if not indispensable. Upon the 
return of Sweet after two years' absence in Congress, he was elected 
to the bench in Idaho to préside over the district where the action was 
pending, but he was of course disqualified from hearing the cause, 
and this resulted in further delay. At one time an exécution was is- 
sued and returned nuUa bona, and at another a steamer of the Naviga- 
tion Company (the George A. Oakes) was levied on, but the sale was 
enjoined, while the cause was once delayed at the instance of the 
défendant. After Spaulding disputed complainant's ownership of the 
judgment, about three years were consumed in establishing his rights, 
which brought the case up to 1901, while notice of appeal delayed it 
until the fall of that year. During thèse delays the statute of limita- 
tions was running, and upon advice of counsel, who considered it 
unsafe to proceed before revivor, for that the expiration of the limi- 
tation period pending the litigation would bar a recovery, the com- 
plainant instituted a proceeding in the district court for Kootenai coun- 
ty, Idaho, against the Navigation Company, to revive the judgment, 
and this, upon pétition of défendant, was removed to the Circuit 
Court of the United States for the District of Idaho, Northern Divi- 
sion, and there, on October 23, 1905, judgment was rendered in plain- 
tiff's favor for $71,278.20, which is the original indebtedness con- 
tracted by the Navigation Company in 1886, with accumulated in- 
terest and costs. A writ of error from the Circuit Court of Appeals 
to reverse this judgment was dismissed by stipulation, but the prose- 
cution of this suit was not thereby delayed. It is this indebtedness 
and the judgment last mentioned that the complainant seeks to recover 
in this suit instituted on the 20th day of September, 1906. 

In the litigation between the Navigation Company and Spaulding 
the former was represented by counsel of the Railroad Company, after 
its connection with the property in 1888, not specially retained, but 
m pursuance of their gênerai employment by that corporation. Every 
step taken by Spaulding and every action or proceeding instituted by 
him or subsequently by complainant, in the state courts of Idaho, in 
the United States Circuit Court, in the Circuit Court of Appeals, and 
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in the Suprême Court of the United States, to obtain relief agfainst 
the Navigation Company, was fesisted by the attorneys of the Rail- 
way and Railroad Companies iri pursuance of their gênerai duties as 
counsel, and without spécial employment for the particular matter 
in hand. And this continued until September 12, 1906, when it was 
stipulated by counsel of the Railway Company that the writ of error 
sued out by them against the judgment of revivor should be dismissed. 

Going back now to those occurrences which affected the status of 
the property of the Navigation Company, pending the several pro- 
ceedings which resulted in a final judgment against it in favor of 
complainant, it will be necessary to inquire of the varions transac- 
tions, liens, transfers, and mortgage foreclosures against its property, 
as well as the relation to and control of the property by the Railroad 
and Railway Companies. 

At the time Spaulding instituted his action the Navigation Company 
had already constructed in the territory of Idaho a narrow-gauge rail- 
road frotn Burke to Old Mission, with a branch from Wallace toward 
Mullan, a total distance of 33 miles ; and it was possessed of a steam- 
boat line operating between Old Mission and Cœur d'Alêne city. A 
mortgage to secure $360,000 of the bonds 6î the Navigation Company 
was placed upon the company's property in 1886. In August, 1888, 
Daniel C. Corbin, one of the iricorporators, and who at the time own- 
ed or controUed a majority of the capital stock of the Navigation Com- 
pany, entered into a contract with the Railroad Company, the terms 
of which may be summarized as follows: 

First. Corbin was to cause a lease to be executed to the Railroad 
Company of ail the property and franchises of the Navigation Com- 
pany for a term of 999 years. 

Second. The Railroad Company was to pay as rental the interest 
on an issue of bonds of the Navigation Company to an amount not 
to exceed $25,000 per mile, of which bonds $825,000 were to be issued 
on account of the 33 miles of railroad already constructed, but $360,- 
000 of which were to be retained by the trustée for rédemption and 
payment of a like amount of the original issue under the prior mort- 
gage of September 1, 1886, then outstanding. Until rédemption of 
thèse outstanding bonds the Railroad Company was to pay the interest 
thereon and provide a sinking fund for the rédemption of the whole 
of the new issue. 

Third. The Railroad Company was to pay the Navigation Compa- 
ny, at the time of the exécution of the lease and entering into posses- 
sion of the demised properties, the sum of $20,500 for expansés in- 
curred by the latter in making surveys between Wallace and the sum- 
mit of the Bitter Root range of mountains, and in contesting the right 
of way with the Washington & Idaho Railroad Company, and for 
work donc on said line ; and the Railroad Company was to purchase 
from the Navigation Company ail construction and operating material 
and supplies oh hand at the time of taking possession, paying therefor 
the fair cost 

Fourth. In considération of the exécution of the lease and the guar- 
anty by the Railroad Company, Corbin was to cause to be transferred 
to '.he Railroad Company at least 51 per cent, of the capital stock of 
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tlie Navigation Company, fully paid and nonassessable, and to cause 
the delivery of possession of the Navigation Company' s property and 
franchises to the Railroad Company as soon as said issue of bonds 
could be prepared and executed, not later than October 1, 1888, and 
at aiïd upon the exécution of said lease and guaranty. 

The lease, which included ail the property of the corporation, was, 
as contemplated by the agreement with Corbin, duly executed on Sep- 
tember 14, 1888, for the specified term of 999 years then next ensuing; 
but in addition to matters mentioned in the agreement there was re- 
served as rent the entire "net earnings" to be derived by the Railroad 
Company, that term being defined as surplus earnings of the property 
and appurtenances of the Navigation Company "which shall remain 
after ail expenses of operating the said demised property and prem- 
ises, and carrying on the business thereof, including ail taxes and as- 
sessments, and payments of incumbrances, and the interest and sink- 
ing fund of the mortgage bonds," together with the expenses of repair- 
ing and replacing the demised railroads and premises and said steam- 
boats, wharves, etc., which the Railroad Company agreed to keep and 
maintain in high condition. It was also provided in the lease, though 
not mentioned in the agreement, that, in addition to the rental already 
mentioned, a sum not exceeding $2,000 per annum should be paid 
by the Railroad Company to the Navigation Company to enable it to 
maintain its corporate organization and to defray the necessary ex- 
penses thereof. 

The lease also contained the following: 

"The party of the second part and its sueeessors shall and will at ail times 
during the existence of thls lease, bear, and at its and their own proper cost 
and expense, pay and discharge any and ail costs, expenses and cliarges, what- 
soever, of operating, maintaining and transacting the business of said de- 
mised railways and premises, or in any manner connected with, arising out 
of, or appertaining to, the maintenance, business, opération or management 
thereof; and shall at ail times save, keep harmless and Indemnify the party 
of the flrst part, its sueeessors and assigns, from and against any and ail 
charges, cost, expenses, suits, damages, demands and clalms of any and ail 
kinds whatsoever arising out of, or in any manner appertaining to, or con- 
nected with, the maintenance, opération or management of the said demised 
railways, premises, and their appurtenances during the existence of this lease." 

The mortgage contemplated by the lease was executed pursuant 
to its terms and dated the Ist day of September, 1888. Of the $825,- 
000 of bonds thereby secured, $360,000 were reserved by the trus- 
tée for the retirement of the like amount issued under the mortgage 
of 1886, but those remaining, amounting to $465,000, were delivered to 
the Navigation Company. Who became the beneficiary will be re- 
served for future discussion. Fifty-one per cent, of the stock was 
transferred to the Railroad Company on September 18, 1888, and on 
October Ist of that year it went into possession under the lease, and 
so continued until its default in the terms thereof, hereinafter to re- 
ceive more extended notice. In 1889 the Railroad Company conclud- 
ed to build a standard-gauge railroad from Mullan eastwardly to the 
boundary line betyeen Montana and Idaho to connect with the North- 
ern Pacific System. This was a distance of I6V2 miles, for the con- 
struction of which it advanced the money. By the terms of the mort- 
gage, bonds to the extent of $25,000 per mile were to be issued for 
170 F.— 50 



786 170 FEDERAL EEPOETEE. 

each additional mile constructed, and pursuant to its terms $413,000 
of the bonds provided for under the Navigation Company's mort- 
gage of 1888 were issued to the Railroad Company, which amount, 
howeyer, was less than the amount actually expendçd by something 
like a half milHon dollars. This brought the bonded indebtedness 
of the Navigation Company up to $878,000, exclusive of the $360,- 
000 of outstanding bonds under the first mortgage, making a total of 
$1,238,000, for the payment of the interest upon which the Railroad 
Company stood as guarantor. On December 17, 1889, the Railroad 
Company bought 4,400 additional shares of the Navigation Company's 
stock of Corbin, and on Decembei; 34, 1889, 500 shares from Charles 
H. Head & Co., whereby it became the sole stockholder of that Com- 
pany. ■ . 

On August 15, 1893, P. B. Winston, the Farmers' Loan & Trust 
Company, and the copartnership of William C. Sheldon & Co., join- 
I ing as complainants, filed in the Circuit Court of the United States 

I for the Eastern District of Wisconsin a creditors' bill against the 

Railroad Company, praying the interposition of the court in admin- 
istering the trust to the end that the obligations held by said complain- 
' ants might be paid and the property preserved against séquestration by 

I suits and attachments, which it was alleged would resuit in its dismem- 

I berment and destruction as a railroad System. To this bill the Rail- 

' road Company filed an answer upoD the same day, admitting its al- 

' légations, and thereupon receivers were appointed to take possession 

of its property. Similar actions, ancillary in character, were instituted 
in the varions districts through which the main Une of railroad ran, 
induding the district of Washington. There were six mortgages out- 
standing upon the property of the Railroad Company, and the interest 
due on the bonds secured by the général second mortgage of Novem- 
ber, 1883, the gênerai third mortgage of December,, 1887, and the Con- 
solidated mortgage of December, 1889, having gone to default, the 
Farmers' Loan & Trust Company, as trustée, filed in the United States 
Circuit Court for the Eastern District of Wisconsin, on the 18th day 
of October, 1893, its original bill praying for their foreJosure. There- 
upon the court Consolidated the creditors' bill and the foreclosure suit, 
and the receivership created under the former was extended to the 
latter. .Beyond filing similar bills in, and invoking the ancillary aid of, 
the several circuit courts within whose jurisdictions the property of the 
Railroad Company was situate, the record discloses no active proceed- 
ings in the Consolidated suit from April 3, 1894, when the Railroad 
Company filed its demurrer therein, until the final decree, except that 
on December 28, 1893, the Railroad Company petitioned for the re- 
moval oî the receivers, wherein complaint was made against the ex- 
travagant manner in which the property was being operated, and 
particularly as to the appointment of separate receivers for its 15 
subsidiary companies. It was charged that their appointment was 
made by collusion and to preventthe control of the property passing 
eut of the hands of Oakes, who was at the time président, and that 
the Company should be in the hands of those "in whom the stockhold- 
ers, whose coopération is essential to the prompt and successf ul re- 
organization ofthe property, hâve full confidence" ; and it was aver- 
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red "that it will be impossible to raise the large sums of money neces- 
sary to effect a reorganization of the company and restore it to a 
solvent condition while the management and cbntrol of the property 
is in the hands of those who hâve reduced it to bankruptcy." It was 
asserted that the receiver, Oakes, as président of the Railroad Com- 
pany, had brought it into its then condition of insolvency by reason 
of mismanagement, was still the dominating factor in the control of 
the property and opération of the roads, and, in eflfect, that his con- 
nection with it would not inspire that confidence necëssary to reor- 
ganization. The resuit of this pétition is not material hère. 

While the Railroad Company, under the influences vvhich dominated 
it at the time of the appointment of the receivers at the suit of Win- 
ston, and possibly even at the time of the institution of the forecloSure 
proceedings by the Farmers' Loan & Trust Company as trustée, and 
the consolidation of those suits, was in an attitude of friendliness 
toward those in power, it is apparent from the record, and particularly 
from the pétition for the removal of the receivers who had thereto- 
fore been appointed, as well as the filing of the demurrer in the Con- 
solidated suit, that the stockholders were beginning to apprehend the 
probable wiping out of their stock by foreclosure, and to appreciate 
the resuit which might be expected if the suit should be vigorously 
prosecuted, for the fixed charges at this time amounted to something 
less than $11,000,000 per annum, while the net annual income was 
slightly in excess of $6,000,000. On account of the six mortgages of 
varying dates and rank upon the property of the Railroad Company, 
some of which were liens upon a part of the property, some upon 
other parts, and some gênerai, as well as the complications arising by 
virtue of the 15 subsidiary companies with their several obligations 
and mortgage indebtedness, it became at once manifest that there was 
a necessity for preserving the property as a whole if the interest of 
ail parties concerned was to be consulted. This could only be brought 
about by a reorganization which would conserve the property and 
préserve its integrity as a railroad system in the interest as well of 
the property as of the creditors and stockholders, and this became at 
once a problem in financiering worthy of the ingenuity afterwards 
displayed in solving it. 

The interested parties, being thus confronted with a condition so 
complex, organized a committee of the holders of the gênera! second 
mortgage, gênerai third mortgage, and Consolidated mortgage bonds 
on February 19, 1894.. This committee having been put in control of 
a majority of the outstanding Consolidated mortgage bonds and the 
gênerai third mortgage bonds, but less than a majority of the gên- 
erai second mortgage bonds, securèd the coopération of J. P. Morgan 
& Co. of New York for devising a practical plan of reorganization, 
who, in connection with the Deutsche Bank of Berlin, E. D. Adams, 
chairman of the bondholders' committee, and the protective committee, 
of which Brayton Ives was chairman, formulated what was termed 
"the plan for independent reorganization of the property," of which 
the f ollowing is a summary : 

The varions properties, including ail branch lines and subsidiary com- 
panies, were to be brought under direct ownership of one company; 
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the fixed charges were to be reduced to bring them within the net 
earnings under the receivership ; ample provision was to be made for 
additional capital for the development of the property, and for great- 
er facilities made necessary by the increasing business; the acquisi- 
tion of the System was to be brought about by the organization of a 
new Company, which was, at the discrétion of the managers of the 
syndicate, to become the purchaser at foreclosure sales of the various 
properties of the Railroad Company, and this company was to be au- 
thorized to make a prior lien, 100-year, 4 per cent. $130,000,000 mort- 
gage upon the main line, branches, terminais, etc., and a gênerai lien, 
150-year, 3 per cent. $60,000,000 mortgage to be subject to the prior 
lien mortgage. The capital stock of the new compaUy was to be fixed 
■at $155,000,000, to consist of $75,000,000 preferred and $80,000,- 
000 common stock. The bonds and stocks of the new company were 
to be distributed as foUows: 

I The $130,000,000 Mortgage. 

To tbe retirement of the gênerai flrst' mortgage bonds ? 41,879,000 

To provide for the conversion, and, so far as necessary, for the 

sinklng lund of the gênerai flrst mortgage bonds 14,657,650 

For the payment of recel vers' certiflcates and equipment trust, 
and the conversion of the collatéral trust notes aud gênerai sec- 
ond mortgage bonds 40,040,350 

Total $ 96,577,000 

Reserved to provide at their maturlty for an equal amount of 

bonds of the St. Paul & Northern Pacific Railroad Company. . . 8,423,000 
Estimated amount to be reserved for new construction, better- 

ments, equipment, etc., at .$1,500,000 per annum 25,000,000 

Total $130,000,000 

The $00,000,000 Mortgage. 

For the conversion of the gênerai third mortgage bonds, divldend 
certiflcates, and the Consolidated mortgage and branch Une 
bonds, under the plan 56,000,000 

Estimated amount to be reserved under carefuUy guarded re- 
strictions in the mortgage for new construction, betterments, 
equipment, etç 4,000,000 

$ 00,000,000 
Preferred Stock, Amounting to $75,000,000. 

For conversion and adjustment of various main line and branch 
line mortgage bonds, and the defaulted interest thereon, and 
other purposes in the plan. .'. . . . ... . . . 72,500,000 

Estimated amount whlch might be used for reorganization pur- 
posesor mlght be available as a treasury asset of the new com- 
pany .. 2,500,000 

Total $ 75,000,000 

Common Stock, Amounting to $80,000,000. 

For purposes of reorganization, as provided in the plan 77,500,000 

Estimated amount which might be used for reorganization pur- 
poses, or might be available as a treasury asset of the new 
company 2,500,000 

$ 80,000,000 
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Upon the completion of the reorganization, the managers in behalf 
of the syndicate were to deliver to each depositor of one share ($100) 
of preferred stock of the old Company $50 in new preferred stock trust 
certificates and $50 in new common stock trust certificates in consid- 
ération of the payment of $10 per share, and to deliver to each de- 
positor of $100 of old common stock one share of like par value of 
new common stock trust certificates in considération of the payment of 
$15 per share. 

While this plan was in process of incubation, the property of the 
Railroad Company was being operated under the receivership. Near- 
ly 3% years elapsed before the issues were made up in the Consolidated 
cause. Outside of the controversy as to the personnel of the receivers 
and the interlocutory matters relating to the management of the prop- 
erty under the receivership, the proceedings appear to hâve been in a 
State of quiescence, for it was not until April 37, 1896, that the de- 
cree of foreclosure was entered. Adams, as chairman of the bond- 
holders' committee, filed his answer on April 13th; the Railroad Com- 
pany filed an answer on April 20th; Livingston and others on April 
'.M ; Winston on April 27th ; Sheldon and others on April 27th ; the 
Railroad Company, its additional or supplemental answer on April 
27th — ail in the year 1896. The several answers admitted the alléga- 
tions of the bill, and the issues thus made resulted in a consent decree, 
"no one opposing" being the language by which the consent was ex- 
préssed. The decree, pursuant to the plan of reorganization, contain- 
ed, among other things, this language : 

"The purchaser of any parcel may satisfy and make good any part of his 
bid not required to be paid in cash by turning In to be canceled or credited, 
as hereinafter provided, any bond or coupon payable ont of the proceeds of 
such parcel upon distribution of such proceeds ; and such purchaser shall 
be credited therefor on account of his bid with such sums as would be pay- 
able on such bonds and coupons out of the purehase prlce if the same amount 
thereof had been paid in cash." 

While the answers deny that a new company was formed for acquir- 
ing the properties of the Railroad Company in pursuance of the re- 
organization plan, the same purpose was accomplished by the purehase 
of the capital stock of the Superior & St. Croix Railroad Company, 
a Wisconsin corporation, the capital stock of which was increased to 
$155,000,000, and the name changed to the Northern Pacific Railway 
Company. In due course the property was sold under the decree of 
foreclosure, and the Railway Company became the purchaser. It 
bid the mortgaged property in for $12,500,000, but it took it sub- 
ject to certain prior mortgages amounting to approximately $44,000,- 
000, from which it appears that the actual purehase priée was about 
$56,500,000, exclusive of receivers' certificates and costs. The syndi- 
cate turned over to the Railway Company $3,500,000 in cash, which is 
apparently less than the amount realized from subscriptions of the 
stockholders of the Railroad Company, they having availed them- 
selves of the opportunity for converting the stock of the old into that 
of the new company. In the purehase of the property bonds which 
had been deposited in pursuance of the reorganization agreement, and 
as authorized by the decree, were used in payment for the property 
Eold under foreclosure. It was by this means, which will presently 
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hâve mofe detaîled référence, ttîàt the reorganizatîon was effected and 
the RailWày Company came into the property bf the Railroad Com- 
pany. ■' ''■''; '■■■ 

'' Pênding thé receivership, thè Railroad Company, having become 
inâolvènï, 'was unable to make good its guaranty of interest upon the 
bonds 6 f the Navigation Company, which as to the mortgage of 1886 
dèfàûltèd on Septembèr 1, 1893, ^ând as to thè mortgage of 1888 on 
Oçtober 1, 1893. Thereupon the receivers petitioned forleave to pay 
thèse' înstallments of interest. l'he pétition for that pûrpose recited 
that the êross earnings to the 'Railroad Company to and from the 
Coeur 'd'Alêne Branch for the fistal year ending June 30, 1893, amount- 
ed to $316,167.11, of which there was apportioned to the Railroad 
Coiiipahy, firoper $229i286.12,.and' to the Cœur d'Alerie Branch $86,- 
940.99; that the operating expenses and fixed chargés of the Cœur 
d'Alêne Çfanch f or the sâme period amounted to $193,407.36, leaving 
a dîrec,t déficit ïrom éïé operatioii of that road of $106,466.37 on its 
proportion of the earnings bf $316,167.11, thereby showing a profit to 
thè karlroad Company of $138,000, It was also set forth that for 
the fiscal year ending Jtine 30, 1893, the earnings bf this branch show- 
ed ail increase of 35 per cent., which wbuld show a net profit to the 
Railro3.d 'Cbmpany froih the opération bf it of $180,000 per annum 
over and' abbve operating expenses, interest on the mortgage bonds, 
and othér chargés agaînst it. On aecount of this manifest benefit to 
the Railroad Company, the receivefs prayed for authority to pay the 
interest coupons maturing Septèihber 1, 1893, upon thé $360,000 of 
bonds issiièd under themortgage bf Septembèr 1, 1886i',and the semi- 
annual interest upon the $878,000, which matured oh the Ist day of 
October, 1893, under the mortgage of Septembèr 1, 1888; and this 
was based upon the advantage to the Railroad Company which would 
accrue' by virtue of thé continuance of the 'opération of the property 
under the arrangement already referred tb. The pràyèr of the péti- 
tion was gra!nted, and the payment was made accordingly. But while 
the property of the Na;vigâtion Company was operated by the Rail- 
road Company from the date it Was taken over until August 15, 1893, 
ostensibly^ linder the leasé of 1888, the Railroad Company was the 
actual OWfler of it, holding as it dîd ail the capital stock and being in 
possession bf the property ; and so it was cônsidertd, as is shown by 
the pétition flled by the receivers Oakes, Rouse, and Payne on Augûst 
31, 1893j în the Consolidated foreclosure suit, from which the follow- 
ing extract is takéfi: 

"* • * Arid' that (rèférrlng to ' the ijroperty of the Navigation Com- 
pany), al tUOugîi It is Gpetated In and by virtue of said indentnre of lease 
above referred tp, the demlged property la, nevertheless, in reallty part of 
the asset? £^n4 property pf the said défendant, the Northern Pacifie Railroad 
Company, as àlî the stock, excepta ïew shares neeessary to. quality dli-eetors, 
are held ahd"6wnëd by siald défendant." 

■The firit' nine moflths of thé ' Railroad Compàny^s control of this 
property^ ending June 30, 1889-i-that is, from OctOber 1, 1888, to 
JUne. 30; 1889— the Navigation Company earnèd $130,369 ;01 in ex- 
cess of opei^ting expenses, taxes, and fixed charges, and, for the year 
next succeeding; $46,000.39. The year therèaf ter showed a déficit of 
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$36,381.19, and the year still following a déficit of $116,707.43, and 
the next year, namely, that ending Jiine 30, 1893, a déficit of $84,049.- 
65. But this was largely bookkeeping, based upon the apportion- 
ment made by the Railroad Company of the earnings and expenses. 

The Central Trust Company of New York, as trustée, and Harry 
H. Trowbridge, as co-complainant, creditors of the Navigation Com- 
pany, commenced a suit against it on October 10, 1893, in the United 
States Circuit Court for the District of Idaho, alleging the insolvency 
of the Company, and its inability to earn operating expenses and fixed 
charges, référence being had to the first and second mortgages upon 
its property, whereupon receivers were appointed. Notwithstanding 
the above-mentioned interest payments upon the bonds of the Naviga- 
tion Company by the receivers, the continuing deficiency of the earn- 
ings of the Railroad Company made it apparent that the course adopt- 
ed was but a temporary expédient for the interest upon bonds there- 
after defaulted, until, on August 24, 1895, the Central Trust Com- 
pany as trustée commenced a suit in the same court for the fore- 
closure of the mortgage of September 1, 1888, and on May 35, 1896, 
it commenced a suit in the same court for the foreclosure of the mort- 
gage of 1886. Thèse suits were Consolidated, and were pending at 
the time of the sale of the property of the Railroad Company under 
the decree of April 27, 1896. This Consolidated suit went to final de- 
cree on October 16, 1896, and the property was sold thereunder on 
îanuary 11, 1897. The Railway Company had, previous to that time, 
àcquired $359,000 of the total of $360,000 of the first mortgage bonds, 
and had àcquired the entire issue of $878,000 of the second mortgage 
bonds, the former having been paid for in cash at par, and the latter 
by its nonassessable preferred stock. The Railway Company bid in 
the property for the sum of $220,000, and the sale was confirmed Jan- 
uary 23, 1897. The overplus — -that is, the difiference between the bid 
and the total of bonds held by it, amounting to $1,082.469.84 — was pre- 
sented by the Railway Company as a claim against the Railroad Com- 
pany, and upon this claim it received as a dividend out of the unmort- 
gaged assets remaining after the foreclosure against the Railroad Com- 
pany the sum of $108,246.98. It will thus be seen that the Railway 
Company became the purchaser of the property of the Navigation 
Company in pursuance of the plan of reorganization ; that it paid the 
purchase price for the property with bonds which it had àcquired by 
purchase ; but that it retired the second mortgage bonds by the issu- 
ance of its preferred stock. 

While the manner in which the Railway Company came into posses- 
sion of the railrOads, terminais, and subsidiary companies, which were 
in fact a part of the gênerai System of the Railroad Company, as, 
well as the greater portion of the lands granted by Congress to aid 
in the construction of the latter's railroad lines, has already been re- 
lated, it is worthy of mention that the parties to the litigation ail 
joined in a motion to confirm the sale upon the report of the master, 
each waiving the time to file exceptions and agreeing that the matter 
might be at once determined. 

But a part of the lands granted by Congress, together with certain 
other property, were not mortgaged, and thereupon the Farmers' 
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Loan & Trust Company, on May 25, 1896, professedly claimîng as 
trustée, filed its supplemental bill in the court of original jurisdic- 
tion, which recited the various proceedings already set out in dé- 
tail, and, in addition thereto, that there were certain lands of the 
Railroad Company situate in the states of Minnesota and North 
Dakota east of the Missouri river not included in the mortgages upon 
which the decree had been rendered. It was alleged that thèse lands 
were wholly insufïicient to pay the debts of the Railroad Company, 
and that the petitioner had beconie a judgment creditor in virtue of its 
trusteeship as follows: 

On May 14, 1896, in the sum of $2,133,501.38 upon two certain 
judgments in the Circuit Court of the United States for the Dis- 
trict of Minnesota^ and upon thèse in an action brought on the 26th 
day of May, 1896, in the court of original jurisdiction in Wisconsin, 
the défendant Railroad Company appearing, a judgment was render- 
ed upon the same day for the sum of $2,137,430.09. Two certain 
judgments rendered in the Circuit Court of the United States for the 
District of North Dakota against the défendant on the ISth day of 
May, 1906, aggregating $1,383,736.30, upon which, on the 25th day 
of May, 1896, in an action brought thereon in the court of original 
jurisdiction in Wisconsin the défendant appearing, judgment was ren- 
dered upon the same day for $1,385,367.95. Upon a judgment ren- 
dered in favor of E. J. Conity, as administra tor of the èstate of John 
Harris, deceased, in the United States Circuit Court for the District 
of North Dakota, on October 24, 1894, for $3,000. A like judg- 
ment in the same court in favor of Andrew Mortenson for $7,000, 
both assigned to the petitioner. The prayer was that thèse lands in 
Minnesota and North Dakota and other unincumbered property be 
sequestered and sold, and that the proceeds be applied to the satisfac- 
tion oî the claims of gênerai creditors. To this pétition the Railroad 
Company and the various parties to the Consolidated cause immediate- 
ly filed their answers, and thereupôn on the same day the court ad- 
judged that the equity was with the complainant, and the receivers 
were directed to sell the lands and property, which sale was made 
in due course and was subsequently confirmed, ail the parties agreeing. 

The Railway Company claiming as a holder of the overplus of bonds 
of the Railroad Company which had come into its possession through 
the plan of reorganization by deposit with the syndicate managers, 
and through the above-mentioned judgments, was adjudged to be a 
creditor of the Railroad Company in a sum in excess of $100,000,000. 
Out of the proceeds of the sale of this unincumbered property it re- 
ceived a dividend of $1,200,000. 

The complainant seeks a decree declaring the judgment sued upon 
to be a liability of the Railroad Company, and he prays judgment 
against that company accordingly; that said indebtedness be declared 
a lien upon the property of the Railroad Company from the time of 
the acquisition by said company of the property of the Navigation 
Company, or, at least, that it be declared to be a lien since the in- 
solvency of the Railroad Company; that the decree of foreclosure 
thfough which the Railway Company came into the properties of the 
Railroad Company be declared to hâve been fraudulent and void as to 
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the complaînant, and ineffectual to free the property from the lien 
of the complainant's claim thereon ; that it be decreed that the dividend 
of $108,246.98 paid to the Railway Company upon distribution of the 
proceeds of the unmortgaged assets of the Railroad Company was 
an unlawful and inéquitable conversion by the Railway Company of 
the assets of the Railroad Company, and that the money so procured 
be treated as a trust fund in the hands of the Railway Company to 
be charged with the payment of the complainant's judgment; or, in 
the alternative, that the court déclare the said amount to hâve been 
received by the Railway Company for the use of the Navigation Com- 
pany, and that it be treated as a trust fund for the payment of the 
debts of the Navigation Company, and that the complainant's judg- 
ment be impressed upon said fund; that it be decreed that the Rail- 
way Company pay into the registry of the court the amount of the 
complainant's indebtedness, or, in default, that an order be made for 
the sale of ail or so much of the property of the Railway Company 
as may be necessary to make the amount due the complainant; or, in 
the alternative, that the court appoint a receiver wdth the usual pow- 
ers to take possession of the property within its jurisdiction and 
operate it until the amount due complainant be paid. Complainant 
also prays for gênerai relief. Under the gênerai prayer it may be 
assumed that he also seeks to hold the Railway Company liable for 
the $1,200,000 distributed from the unmortgaged assets, for such 
has been the contention, and, in view of the submission of that phase 
of the case and the discussion of it without objection, it also will be 
considered as within the gênerai scope of the bill. Complainant's coun- 
sel hâve rested his right to relief upon three propositions : 

First. Upon contract liability arising from the relation of the par- 
ties. This is based upon the language of the lease already noted. But 
the agreement of the Railroad Company to save the Navigation Com- 
pany harmless from suits of "any and ail kinds whatsoever arising 
out of, or in any manner appertaining to or connected with the main- 
tenance, opération, or management of said demised railway s, prem- 
ises, etc.," placed a limitation upon the obligations for which it pledg- 
ed itself. The contract must be construed, in so far as it relates to 
the terms of the lease, strictly considered as such, in view of the sub- 
ject-matter with which the parties were dealing. The interprétation 
contended for would hold the Railroad Company liable for ail the debts 
of the Navigation Company. We are not at liberty to adopt a con- 
struction which would amount to treating the qualifying words as 
wholly superfluous, but must seek to ascertain what was intended. 
That for which the complainant secured a judgment could not be 
chargeable to the maintenance of the road, for the amount had al- 
ready been expended upon it; more properly it would hâve been desig- 
nated as construction. It was not for opération from any stand- 
point, nor did it relate to the management of the property, for thèse 
must hâve been under the lease. The intention to assume antécédent 
indebtedness can only be extracted from the language used, by ig- 
noring those things which the contracting parties saw fit to express. 
The words were apt for expressing the obHgation of the lessee to 
préserve the property while in its possession from those lienable 
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charges which might affect the title, and were inapt for expressing 
existing indebtedness. 

The facts hère differ from those in Chicago, Milwaukee & St. Faut 
Railway Company v. Third National Bank of Chicago, 134 U. S. 276, 
10 Sup. Ct. 550, 33 L. Ed. 900, in that the parties there were deahng 
with certain judgment liens and unliquidated demands against the 
railway company, while hère the Railroad Company did nol under- 
take to deal with existing indebtedness at ail. 

The second gfound relied upon is that the transaction by which the 
Railroad Company purchased the whole of the stock and took posses- 
sion of ail of the property of the Navigation Company under the 
lease created an obligation on the part of the former to pay and dis- 
charge thei debts of the latter. The défendants' counsel do not deny 
that the Railroad Company in virtue of the circumstances stood in 
the same position as to creditors of the Navigation Company as though 
it had tecome the purchasçr outright of the property. That it was 
regardéd and treated by ail parties in interest as a sale and trans- 
fer is abundantly justified by the record. Complainànt's counsel in- 
voke the doctrine of equity that the assets of a corporation constitute 
a trust fund for the payment of its creditors. This, of course, is not 
disputed, but a distinction is pointed out between the personal liabil- 
ity of a transférée in such a case and the right of a créditer to follow 
the property transferred. Thus the défendants' position is stated : 

"When, on October 1, 1888, the Cœur d'Alêne Company leased its property 
for Ô99 years to the Railroad Company, the rlghts of the creditors of the 
former company as àgalnst that property remalned Just what they were be- 
fore. The Cœur d'Alêne Company could not diminish or impair those rlghts 
by making the transfer, and the property remalned subject to the clalms of 
creditors upon it; and If at any time prlor to 1893 the plalntifC had pressed 
hls clalm to judgment the property could hâve been sold (subject to mortgages 
upon it, but freed from the lease) to satlsfy that judgment." 

If counsel hâve appeared to dispute concerning the rule, it may be 
gathered from the briefs that there is no substantial controversy 
between them. Défendants' counsel admit that the transférée of the 
property of a corporation is liable to account to the creditors of the 
transferring company, but limits the remedy to the property trans- 
ferred, while complainànt's counsel apparently hâve not intended to 
be understood as claiming a Hability for the payment of indebtedness 
beyond the assets taken over. But if they hâve been misunderstood in 
that regard, it must be held that there is no personal liability except 
where property has been disposed of, misapplied, or converted. The 
gênerai trust doctrine would not permit of a more extended applica- 
tion, but the Personal liability of one who fails to obàerve the duty 
imposed, when the assets of a corporation come into his hands, is 
abundantly sustainêd by authority. Angle v. Chicago, St. Paul, Min- 
neapolis & Omaha Ry. Co., 151 U. S. 1, 27, 14 Sup. Ct. 240, 38 h. 
Ed. 55;; Chicago, Milwaukee & St. Paul Ry. Cb. v. Third National 
Bank ôf Chicago, 134 U. S. 276, 286, 10 Sup. Ct. 550, 33 h. Ed. 900; 
McVicker v. American Opéra Cb. (C. C.) 40 Fed. 861; Brum v. Mer- 
chants' Mutual Ins. Co. (C. C.) 16 Fed. 143; Hibernia Ins. Co. v. 
St. Louis & New Orléans Transp. Co. (C. C.) 10 Fed. 600; Thomp- 
son on Corporations, §§ 332, 6543. 
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A court of equity does not conclude its inquiry upon ascertaining 
that the property has passed beyond the control of the transférée, but 
will follow the fund in the enforcement of the trust fund theory. 
Chicago, Milwaukee & St. Paul Ry. Co. v. Third National Bank of 
Chicago, page 286 of 134 U. S., page 550 of 10 Sup. Ct. (33 L. Ed. 
900); Pomeroy's Equity Jurisprudence (3d Ed.) vol. 3, § 1048; 
Thompson on Corporations, § 2957. 

Applying the principle hère, in order that there may be a liability 
on the part of the Railroad Company to pay the complainant's judg- 
ment against the Navigation Company, it must appear that the Rail- 
road Company came into the possession of assets which the com- 
plainant could hâve made available to the satisfaction of his judgment, 
and, if not now possessed of them, that they hâve been wrongfuUy 
disposed of and in fraud of his rights. 

With thèse propositions in view, the nature of the transaction be- 
tween the Navigation Company and the Railroad Company will be 
inquired of, 

We hâve seen that Mr. Corbin at the time that the lease was ex- 
ecuted was in control of the property and stock of the Navigation 
Company, but it is necessary to scrutinize the transaction at this 
point. Remembering that the Railroad Company acquired ail of the 
stock of the Navigation Company and that it went into control under 
a lease, it must account for the assets which it took over ; for to those 
assets the complainant had a right to look for the satisfaction of his 
judgment. Speaking of the $465,000 of bonds, Mr. Corbin testified 
as follows: 

"Q. If thèse bonds were issued during the tlme that yon remained as prési- 
dent, dld y ou or yonr associâtes dérive any advantage from them in any way? 
A. I should say not. Q. You received none of this bond issue? A. We re- 
ceived no bonds. I ani quite sure we did not. I do not remember that we 
did. My recollection is we received so much cash." 

Referring to the second mortgage given to secure thèse bonds, he 
said : 

"It eould not be for our benefit, beoause we were wholly out of it, entirely, 
and turned over our stock, simply turning over the stock, practically turning 
over the property and receiving our money." 

Again : 

"Q. Tou say you and your associâtes received no benefit from this mort- 
sage unless it was raised to pay you part of the purchase priée? A. No, I 
should think not. I présume it was used, probably used to pay us, I présume. 
X know we got our money. Q. But you are certain that you did not reeeiye 
the bonds, but that you received the money as your compensation? A. I 
do not think we received any bonds, unless possibly we might hâve received 
bonds with an agreement for somebody to take them ofC our hands and 
pay us the money, because I never had any bonds. Q. You do not remember 
having any of thèse bonds? A. If they ever came into my hands at ail, they 
just passed through my hands. I never had any; I am quite sure of that." 

Mr. Martin, in testifying on behalf of the défendants relating to 
the same matter, said in answer to an inquiry as to who got the $465,- 
000 of bonds: 

"A. I suppose the promoters of that enterprise did. Q. That is, Mr. Corbin 
and his associâtes? A. Yes, sir; his rights and so on were worth something. 
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Q. He did get that when he sold out, I suppose, as part of the considération 
for the sale of the road? A. He and his associâtes certainly ought to get it. 
ïhere were some other things ; he had some surveys, I believe, that the Koi-th- 
ern Pacific pald for, and also some stock of material that the Northern 
Pacific pald for." , . 

It is true that thé memory of Mr.Corbin was somewhat hazy con- 
cerning a transaction se long ago consummated, but his testimony 
is sufflciently convincing, corroborated as it is by that of Mr. Martin, 
to justify the conclusion that the proceeds went to pay Mr. Corbin 
for his stock, or that the Railroad Company otherwise received the 
benefit, particularly in the absence of any other explanation or theory 
presumably within the power of the défendants to make if the bonds 
were not in fact so appHed. It appears that, if the bonds were actual- 
ly deHvered to the Navigation Company or to Mr. Corbin as président, 
it was purely a matter of f orm, for at the time his control was only 
nominal. Neither thèse bonds nor the proceeds were used to pay 
the obligations of the Navigation Company. They were either directly 
or indirectly applied to the benefit of the Railroad Company, and it 
is immaterial whether it used them to pay Mr Corbin for his stock 
or appropriated them to its own use in extensions or otherwise. The 
transfer included certain stock on hand not accounted for, but the 
value is not disclosed. This throws some light upon the nature of the 
transaction. The Railroad Company, being in full control of the 
property, apportioned the revenues as best suited its purposes, and 
decreased the net income by graduai diminution from year to year 
until the Navigation Company became insolvent through thèse diver- 
sions. The pétition of the receivers for payment of interest on the 
mortgage bonds frankly disclosed this situation, and the évidence oth- 
erwise abundantly justifies the conclusion. This was well enough as 
between the corporations themselves, but it was a manifest fraud up- 
on creditors, who had a right to subject thèse surplus revenues to 
the payment of their just claims. The Railroad Company, having in 
this manner dealt with the property, is accountable to the complain- 
ant as an existing créditer, for at the time it became insolvent he had 
a right to look to it for payment on account of the conversion of 
property which had come into its hands, the amount being largely in 
excess of his judgment. Creditors had an équitable lien upon the 
property of the Railroad Company, but there could be no impair- 
ment of priorities on this account; therefore creditors holding liens 
were entitled to rank gênerai creditors. This case is bottomed upon 
the theory that the manner in which the lienholders pursued their 
remedy was in fraud of gênerai creditors. Stockholders of an in- 
solvent corporation cannot retain an interest in its property to the 
exclusion of creditors, for this is a concomitant of the trust fund 
theory, and it applies to lien and gênerai creditors alike. Thus 
the rule was laid down by the Suprême Court : 

"Assumlng that foreelosure proceedlngs may be carrled on to some extent at 
least in the Interests and for the benefit of both mortgagee and mortgagor 
(that is, bondholder and stoclîholder), we observe that no such proceedlngs 
can be rlghtfully carried to consummatlon vvhlch recognize and préserve any 
interest in the stoclcholders without also reeognizing and preserving the in- 
terests, not merely of the mortgagee, but of every créditer of the corpora- 
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tion. In other words, if the bondholder wlshes to foreclose and exclude in- 
ferior lienholders or gênerai unsecured creditors and stockholders, he may 
do so, but a foreclosure which attempts to préserve any Interest or right of 
the mortgagor in the property after the sale must necessarily secure and pré- 
serve the prior rights of gênerai creditors thereof. This is based upon the 
familiar rule that the stockholders' interest in the property is subordlnate 
to the rights of creditors; flrst of secured, and then of unsecured creditors. 
And any arrangement of the parties by whlch the subordlnate rights and In- 
terests of the stockholders are attempted to be seeured at the expense of prlor 
rights of elther class of creditors cornes vs^lthln judlcial denunciation." Louis- 
ville Trust Co. v. Loulsville, etc., Ry. Ce, 174 U. S. 674, 683, 19 Sup. Ct. 827, 
43 L. Ed. 1130. 

An examination of the foreclosure proceedings by which the prop- 
erty of the Railroad Company passed into the hands of the Railway 
Company is necessarily involved. First it is to be observed that this 
court cannot review the judgment of a court of co-ordinate jurisdiction. 
Irregularities, erroneous conclusions, wrong views of the law, can- 
not stand as the sanction for disregarding what was adjudicated. Hère 
it becomes important to understand the powers of a court of equity to 
relieve against a judgment fraudulently obtained. 

"A court of 'chancery is always open to hear complaints against fraud, 
whether committed in pais, or in or by means of judlcial proceedings.' " 
Marshall v. Holmes, 141 U. S. 599, 12 Sup. Ct. 62, 35 L. Ed. 870, guoting 
from Johnson v. Wàters, 111 U. S. 640, 667, 4 Sup. Ct. 619, 28 L. Ed. 547. 

"In such cases, the court does net act as a court of review, nor does it 
inquire into any irregularities or errors of proceeding in another court ; 
but it will scrutlnize the conduet of the parties, and, if it finds that they hâve 
been guilty of fraud In obtalning a judgment or decree, it will deprive them 
of the beneflt of it, and of any inéquitable advantage which they hâve derived 
under It." Johnson v. Waters, supra. 

But hère the parties concealed nothing from the court, therefore 
no imposition was practiced. ' On the contrary, after a full and frank 
disclosure of the plan, it met with approbation. We must look else- 
where for the ground upon which complainant may stand. This leads 
to the inquiry whether the stockholders and bondholders of the Rail- 
road Company so shaped the decree and conducted the proceedings 
that the former by virtue of stock ownership retained a bénéficiai in- 
terest in the property represented by stock in the new company, 
which was brought into being pursuant to the plan of reorganization. 
We thus pass to the final question, which must be considered in its 
double aspect, namely, whether the proceedings as conducted were 
in fraud of gênerai nonparticipating creditors, and, if so, whether 
the complainant is bound by virtue of the jurisdiction of the court 
over the property and the notice to gênerai creditors, coupled with 
the actual notice that there was a foreclosure, that receivers were 
appointed, that the property was operated under the receivership, 
that it was sold, that the purchaser went into possession, and there- 
after the Railroad Company in its corporate capacity ceased to be an 
active and going concern. Thèse will be examined in their order. On 
this branch it is indispensable that certain facts be briefly recounted. 

The foreclosure suit, commenced October 18, 1893, supplemented 
as it was by bills subsequently filed which disclosed continuing and 
accruing defaults in the payment of interest, was permitted to rest 
upon the demurrer of the Railroad Company filed April 2, 1894, until 
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the final deiîk'ee'renderedApril S/, iS&é".'', The ans-wers'oî the varioùs 
parties défendant, ail filed in the jnonth.of April, 1$96, admitted the 
allégations of the original and supplemental bills. The answer of the 
Railroad Company, which genefàlly admitted the allégations of the 
bill and supi)lernental bills, was filed April SOth, while the amended 
answer, consîstiijg of spécifie admissions, was filed upon the day the 
decree was rendered. The issues thus made up must be considered as 
one cptemporaneous act, the dates of filing the respective answers 
havin'g ,resulted, no doubt, from- the exigencies of the situation and 
the necessity for conforming to methods of procédure. The reorgani- 
zatioû committee was appointed on February 19, 1894, but the scheme 
proposèd by it wâs not submitted until March 16, 1896, when it was 
finally promulgated. Up to the time that the reorganization plan was 
accepted, the Railroad Company was in an attitude of hostility. Upon 
its adoption ail opposition was suddenly withdrawn, a consent de- 
cree was entered, and ail became harmonious. Then it was that every- 
bôdy COnsented to everything. Thèse facts are significant as tending 
to disclose what was actually accomplisbed by the various transactions 
and proceedings which followed the adoption of the plan of reorgani- 
zation. The mortgage indebtedness mentioned in the decree, includ- 
ing $18,510,653.13 accumulated interest, amounted to $152,335,155.13. 
The net income from the opération of the railroad prôperties under 
the receivership for the year 1895 amounted to $6,015,846.63, while 
the fixed charges were $10,905,690, but the average for the five years 
ending in june, 1896, was $7,801,645.78. ; Judge Jenkins in Paton et 
al. V. Northern Pacific Railroad Company et al. (Ç. C.) 85 Fed. 838, 
in an opinion filed July 33, 1896, denied the relief which the com- 
plaihant: feought in that case upon the basis of $7,800,000 as probably 
avaïlâblé 'by way of net revenues. Evidehtly thefe had bèen a con- 
sidérable ïricrease of net earnings for the year 1896 ovér prior years, 
and, in view of the circUmstancés, this ambunt, coming from one in 
a position to know, will be accepted as à close approximation to the 
earning capacity of the Railroad Company at that time. Taking 
thèse figures' as a basis for calculation, we find that the net revenues 
under thè receivership, at 4 per cent, per annum, the interest rate of 
the prior lien, i 100-year, $130,000,000 mortgage, were paying interest 
upon a valuation of $195,000,000. Attention has been called to the 
statement, mâde in a brief in behalf of the Railway Company in a 
proceeding before the Interstate Commerce Commission, which fixed 
the cost of the property.up to the fime the Railway Company came 
into possession of it at $241,067,769.91. This, it is said, includes the 
cost of branch lines also, but even so, the disparity between cost and 
selling price is very large. While the cost is not necessarily the 
value of the property — for allowance must be made foi' dépréciation^ — 
it is always pertinent as giving aid in making an éstimate of value. 
The Railway Company bid the property in for $13,500,000, but it was 
subject to the liens of mortgages superior to those upôn which the 
deCïee was based and the sale made, amounting in tound numbers 
to $44,000,000, and to receivers' certificates, costs, etc., aggregating 
about $5,000,000, so that it may be fairly said that the property was 
acquired at an expenditure of about $61,500,000, while at the rate of 
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interest considered adéquate at the time of reorganization the prop- 
erty was sufficient to pay the whole of the bonded indebtedness as well 
as the unsecured creditors, even in the then depressed state of 
the finances of the country, and upon revenues derived through the 
cumbersome, expensive, and inadéquate methods necessarily adopted 
for conducting the property under the supervision of the court. And 
this is without regard to the value of the land grant, worth many mil- 
Hons of dollars, and $3,500,000 turned over to the Railway Company. 
An opportunity was afïorded stockholders of the Railroad Company 
to surrender their stock and take in lieu thereof stock in the new 
Company. True, this was coupled with a condition for the payment of 
certain specified sums, and it may hâve been designated as a subscrip- 
tion to stock, but the condition attached to the right of stockholders 
to subscribe was not open unless the old stock was surrendered for 
cancellation. It was manifestly the intention to dispose of or wipe out 
the stock of the old company, and, in carrying out the scheme, stock- 
holders were to receive concessions. The proposai was addressed "To 
the Holders of the Bonds and Stocks Issued or Guaranteed by the 
Northern Pacific Railroad Company," and it concluded as follows : 

"The plan has received the approval of the représentatives of a majorlty 
of the bondholders of the three main Une mortgages in process of foreclosure 
(the gênerai second, gênerai third and Consolidated mortgages) and of other 
important interests affected by lihe ternis of reorganization. It has also re- 
ceived the approval of the interests represented by the protective committee." 

Brayton Ives, who signed as chairman of the "Protective Commit- 
tee," was at this time président of the Railroad Company. It is perti- 
nent to inquire what this committee was engaged in protecting. The 
président of the Railroad Company, in view of the fact that upon ad- 
versary proceedings its stockholders would hâve been entitled to no 
equity in the property, must hâve been protecting something in the way 
of stock. Clearly he was not protecting from the mortgage liens nor 
demanding an adjustment that would enable the company to résume 
coritrol of its properties and continue their opération, for it had con- 
fessed the prayer of the bills in the suits pending against it, once gen- 
erally and once specifically, and had thereby given its unqualified con- 
sent to a sale on foreclosure. Parties in interest solemnly agreed in 
writing that the property, which was taken over for something over 
$61,000,000, was "of the full value of $345,000,000, payable in fully 
paid, nonassessable stock and the prior lien and gênerai lien bonds of 
the company, to be executed and delivered as hereinafter provided," 
etc. At this time the indebtedness of the Railroad Company, included 
expenses of the receivership and attendant costs, did not at the outside 
exceed $160,000,000. How much was advanced for rehabilitation of 
the property beyond the $3,500,000, which it is fair to assume came 
from the old stockholders, it is not necessary to discuss. It is suffi- 
cient to observe that the amount furnished was compensated for by 
stock and bonds of the new company. The testimony is replète with 
facts which indicate that the stockholders of the old company be- 
came the beneficiaries of the reorganization plan. The very term it- 
self is indicative of this view. Aside from the concord which the ac- 
ceptance of the reorganization plan seemed to magically produce, we 
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find ît propoçed and discussed in many phases. Note the following 
from the reorganization agreement: 

"Holders of the bonds, collatéral trust notes, dividend certificates, and of 
the preferred and common stock of the Ilailroad Company," etc., "niay be- 
come parties to this plan and agreement by' deposlting their securities wlth 
the depositarles upon the terms and conditions specified in the plan and thls 
agreement, or hereinaf ter deflned, and within the periods which shall be flxed 
or limited by the managers." 

In a letter written by Brayton Ives on December 13, 1893, to Hon. 
W. F. Sanders, at Helena, Mont,, amOng other things, it was said : 

"We hâve delayed aggressive action in the hope that some arrangement 
might be made by which we could hâve a volce in the management of the 
property." 

In a circular issued by the board of directors, through Mr. Ives as 
président, in January, 1894, the stàtemetlt was made that the Railroad 
Company owned every share of stock and every dollar of bonds of the 
15 branch roads. In this circular it was also stated that there had 
been an increase in the expenses of opération. He further said : 

"If properly protected, stockholders can secure équitable terms In any re- 
organlzation. Let the law and the terms of the bond be what they may, the 
fact is that an actual foreclosure of the Consolidated mortgage and the sale 
of the road would involve so much tlme and trouble as to make it practically 
impossible. The question as to the land grant, the claims of holders of pre- 
ferred stock aiid others of equal importance, make it essential that the rights 
of stockholders be not ignored," 

Again : 

"While recognizing the superior claims of the bonds, the directors propose 
to secure justice for the stock." 

The requirement of the decree that the défendant pay the amount 
found due against it within 10 days was of course not fixed by the 
court in the exercise of its discrétion in that regard, but in virtue of 
the consent of the parties, for the time was scarcely sufficient for as- 
sembhng that amount if the défendant had been possessed of it. 

It has been urged that the stock which the stockholders of the 
Railroad Company were permitted to subscribe for was not worth 
as much upon the market as they were required to pay, and the con- 
clusion is drawn that they retained no bénéficiai interest in the prop- 
erty. This theory is wholly inconsistent with the elaborate plan adopt- 
ed for reorganization, and it cannot be overlooked that the reorganiza- 
tion managers were themselves acquiring a large interest. It is a 
significant fact that the réduction of the interest to the highest rate 
upon which the reorganization was eiïected would, by slight conces- 
sions on the part of the stock and bond holders, hâve avoided the com- 
plex arrangement devised for acquiring the property. If the stock- 
holders of the old conipany could bave purchased stock in the new 
for less than the amounts paid in upon surrender of their stock, it is 
proper to infer that men so experienced in dealing with that class of 
securities would hâve done so rather than pursue the more extensive 
plan worked out by the reorganization committee. It is not to be sup- 
posed that they were treating the transaction upon a charitable basis, 
but rather that they regarded it as of substantial advantage to them- 
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selves to surrender their stock and pay the ten and fifteen dollars per 
share assessed as a condition to becoming stockholders in the new Com- 
pany. But whether the stock secured was valuable or not (although it 
proved to be immensely so, and the then existing revenues made it ap- 
parent that it would be), they did retain an interest. Its value does not 
enter into the considération of the question ; it is the rétention of that 
interest which invalidâtes the transaction. The purpose throughout the 
proceedings, so of ten' displayed, coupled with the manner in which it 
was finally consummated, lead irresistibly to the conclusion that that 
which was designated as a reorganization was meant to be a reor- 
ganization in fact, and not a foreclosure sale in the strict sensé of the 
term. The protective committee, acting in the interest of stockholders 
of the Railroad Company, recommended the adoption of the plan, and 
we bave seen that the protection of stockholders' interests was the 
object this committee had in view and which it was appointed to sub- 
serve. And thus it was that finally, when it agreed to the plan and 
recommended it to stockholders and consented to the subscription to 
stock upon the basis outlined, ail opposition to the decree of fore- 
closure was withdrawn, the decree itself being nothing beyond a pur- 
suit of the methods adopted for carrying eut the agreement reached 
by theretofore contending litigants. The foreclosure sale was made 
as a means of reorganizing, and the complainant's contention as to its 
purpose and effect in this regard is well sustained. 

This is the theory of counsel for défendants : The bondholders and 
other lien creditors were necessarily compelled to protect themselves 
by bidding in the property. Sufficient sums of money for the purchase 
of like properties are rarely, if ever, available. The fact that share- 
holders were allowed to subscribe for stock was an independent trans- 
action, and they should be treated, if I hâve apprehended counsel 
aright, as individuals who incidentalîy happened to hold stock of the 
Railroad Company. In view of the conditions, it is said that the Rail- 
way Company stands now upon the insolvency of the Railroad Com- 
pany, the liens which it acquired, the foreclosure of those liens, and 
the necessity for placing the property upon some working basis. 

But this is the shadow: However the transaction be obscured by 
légal phraseology, or the form be changed, the substance is that the 
conflicting interests desired to maintain the integrity of the property 
as a gênerai railroad System. The difficulties in the way of this con- 
sumraation arose eut of the différent rank of the liens, combined with 
the demands of stockholders. Upon a part of the system certain per- 
sons held first mortgage bonds, upon other parts certain other per- 
sons held mortgage bonds of like rank, and upon the whole there 
were outstanding gênerai mortgage bonds, while 15 subsidiary com- 
panies, conducted by as many corporations, necessitated some kind of 
an accommodation to the complicated situation; and it was for this 
reason that the stockholders of the Railroad Company as such received 
a substantial benefit directly attributable to their ownership of stock. 
The argument based upon the theory that the syndicate subscribers had 
agreed to take the stock regardless of subscriptions by stockholders 
of the Railroad Company fails, in that it substitutes the form for 
the reality. 

170 F.— 51 
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It is not deilied that if the mortgage liens had been foreclosed by an 
adversary proceeding in the usual way for the enforCement of such de- 
mands, and the property had been bidden in by the holders thereof and 
without cdnnivance or collusion with stockholders, cbrhplainant would 
hâve no standing. His coUnsel plant themselves upon the proposition 
that, whilê lienholders may rest secure upon their rights and prosecute 
théir prior liens to judgment, çonduct a sale tbereunder, and there- 
by;cut off ail gênerai creditors and subséquent lienholders, permitting 
the stockholders to participate rendered the proceeding void as to 
those whb were not parties or privies, and it iS this principle which 
they woùld avail themselves of. 

Counsél for défendants hâve met the contention in this way: 
"When property of a cot^oratlon bas been seized at the instance of cred- 
itors aûd admlnlstered by a court of equlty having undoubted jurlsdiction 
both of parties and subjecttmatter, may a gênerai credltor of that corpora- 
tion, bya subséquent independent proceeding, attack the judgments dlsposing 
of that property without submitting a particle of évidence to show tliat the 
court In rendering those Judgments was not f uUy aware of every f act relied 
on as a ground for vacating th'em?" 

The question as prdpounded must be answered in the négative. 
Btit did the court hâve jùrisdiction of the parties? Undoubtedly those 
who, having knowledge pi the facts, participated, or with such knowl- 
edge failed to participate, are bound; but since the law forbids that 
which was actually brought. about, a creditor who was not a party and 
who was without notice may attack itunless the séquestration pro- 
ceeding, being in rem, became a binding adjudication against him. 
And in deciding that question the conclusion is to be constantly borne 
in mind that a prohibited thing was donc, a thing invalid as to creditors 
was accomplished, for we hâve seen that as to the assets of an in- 
solvent corporation a gênerai creditor cannot be precluded from shar- 
ing so long as they are sufficient to pay his demand, while the stock- 
holders continue to hold a bénéficiai interest in the property through 
reorganization or otherwise. It must be accepted as a fact, for it is 
undisputed, that the complainant had no actual notice of the séquestra- 
tion proceedings, of the existence of unmortgaged assets, or that 
the court was proceeding otherwise than in regular course for the fore- 
closure of existing mortgages. It is worthy of remark that the prop- 
erty sequesfered was situate in the states of Minnesota and North 
Dakota, while thp complainant lived in the state of Washington. No- 
tices to cre:ditqrs were hot published in any newspaper in the city of 
Spokane, wherè the complainant resided; and those which were pub- 
lished were not called to his attention. 

In Williams v. Gibbes et al, 17 How. 239, 255, 15 h. Ed. 135, the 
distribution of the property of an estate was under discussion. It 
was there héld that an administrator may reasonably proçeed to dis- 
tribute amohg those who hâve cstablished an apparent title, and, such 
proceedings , having been taken upon notice by publication, a court 
will protect the administrator against any future claim. But as to the 
right of pne entitled to share in the fund, the following was laid down 
as the rule : 

"Now the principle is well settled, In respect to thèse proceedings in chan- 
cery for the distribution of a common fund among tlie several parties inter- 
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ested, either on the application of tlie trustée of the fiuid, tbe executor or 
administrator, legatee or next of kln, or on the application of any party in 
interest, ïhat an absent party, who liad no notice of the proceedlugs, and 
not guilty of willful lâches or unreasonable neglect, will not be concluded by 
the decree of distribution from the assertion of his right by bill or pétition 
against the trustée, executor, or administrator, or, in case they hâve distribnt- 
ed the fund in pursuance of an order of the court, against the distributees." 

In the same case the following language from Davis v. Frowd, 1 
Miln. & K. 200, was quoted with approval : 

"But it is obvious that the notice given by advertisements may, and must 
in many cases, not reach the parties really entitled. They may be broad, 
and in a différent part of the kingdom from that where the advertisements 
are publlshed, or, from a multitude of circumstances, they may not see or 
hear of the advertisements, and it would be the height of injustice that 
the proeeedings of the court, wisely adopted with a view to gênerai conven- 
ienee, should hâve the absolute effect of concluslvely transferring the property 
of the true owners to one who has no right to it. 

" * * . • If a créditer does not happen to dlscover the proeeedings in the 
court until after the distribution has been actually made, by the order Of the 
court, amongst the parties having, by the master's report, an apparent title, 
although the court will proteet the administrator, who has acted under the 
orders of the court, yet, upon a blll flled by thls ereditor against the parties 
to whom the property has been distributed, the court will, upon proof of no 
willful default ou the part of sueh créditer, and no want of reasonable dili- 
gence on his part, compel the parties, défendants, to restore to the créditer 
that which of right belongs to him." 

ConcedJng that a purchaser would take the property free from any 
claim which a ereditor might make as against him, it does not fol- 
low that those who receive a fund may take refuge behind a prin- 
cipe so manifestly necessary for the peace of society and for upholding 
judicial decrees. 

This distinction is pointed out in Daniell's Chancery Pleadîng & 
Practice (5th Ed.) vol. 2, star page 1206, in the following language: 

"The distribution of property, under the decree of the court, amongst per- 
sons found by the master's report to be entitled, does not, howevex-, conclude 
the rights of persons who bave an equal or paramount title to those amongst 
whom the distribution has taken place; such persons are only precluded 
from taklng the beneflt of the decree under which the distribution has been 
made ; and they may, notwithstanding that decree, flle another bill against 
the persons who hâve taken thé property under It, to compel them to ref und. 
Such a Suit, however, can only, after a distribution under a decree, be in- 
stituted against the parties who hâve partaken of the distribution. It can- 
not be instituted against the executor, or administrator, or other person who, 
having fairly represented everything to the court, has acted under its direc- 
tion in dlstrlbutlng the fund, for the court will not permit a party who has 
acted in pursuance of its decree in distributing a fund to be afterwards 
charged for what he has doue under its directions. ♦ ♦ » " 

Continuing, it is said: 

"A ereditor, « * * who is entitled to the assets of a deeeased debtor 
or testator, after payment of the debts, etc., may, after a decree in such a 
suit, to which he was not a party, institute another suit aganist the personal 
représentative for an account of the assets." 

We find the rule stated by the Suprême Court in the Matters of 
Howard, 9 Wall. 175, 184, 19 L. Ed. 634, in the following language : 

"The gênerai doctrine that, where there is a fund in court to be distributed 
among différent elaimants, a decree of distribution wlU not preclude a elalm- 
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ant not embraeed la Its provisions, but having rights simllar to those ot 
other claimants who are thus embraeed, from assertlng by bill or pétition 
his right to sliare in the fund, is established by numerous autlioritles, both 
in England and the Onited States." 

Speaking of the effect of a decree upon one not a party, and re- 
ferring to the authorities, it was further said in this case: 

"None of tliem suggest éven the proposition that the judgment or decree 
afflrmed concludes the rights of third parties not before the court, or in any 
respect afCeçts their rights. It would hâve been against ail principle and ail 
reason had they asserted anything of the kind. There Is, Indeed, a class of 
cases afCecting the Personal status of parties, in whlch a judgment necessarily 
binds the whole world; but it is not of thèse we are speaking. We refer 
to judgments at law, or decrees in chaneery, afCecting rights of parties to 
property. They bind only the parties before the court and those who stand 
in prlvlty with them." 

In Burke v. Short, 79 Fed. 6, 8, 24 G..C. A. 423, 424, it was said: 

"Where there is a fund in court to be distributed among a class of cred- 
itors, a decree of distribution which seems to make no provision for some 
of the class will not ordinarily preclude any of the class having rights simllar 
to those of other claimants from assertlng by bill or pétition their right to 
$hare in the fund." 

In Public Works v.Columbia Collège, 17 Wall. 521, 21 L,. Ed. 687, 
we find the following: 

"The jurisdlctlon of a court of equity to reach the property of a debtor 
justly applicable to the payment of his debts, even when there Is no spécifie 
lien on the property, ife undoubted. ♦ * * Unless the suit relate to the 
estate of a deceased person, the debt must be established by some judiclal 
proceeding, and it must generally be shown that légal means for Its collection 
bave been exhausted." 

See, also, Earl et al. v. McVeigh, 91 U. S. 503, 510, 23 L. Ed. 398. 

Those having the management of the reorganization, holding as 
they did the securities chargeable against the mortgaged property, did 
not content themselves with assertlng their liens in reliance upon 
priority and their strictly légal rights, but seized upon the unmortgaged 
assets as well. When the Farmérs' Loan & Trust Company filed its 
supplemental bill praying for the séquestration of those assets, the 
several parties to the foreclosure suit, who had already consented to 
the decree, immediately filed their respective answers, and the decree 
granting the prayer of the bill was entered upon the day of its filing. 
The record discloses no notice of the application ; want of it was sup- 
plied by the immédiate appearance of parties already before the court 
in the consoHdated cause. The efïect of this procédure as to the com- 
plainant has already been discussed, but the resuit calls for a detailed 
recapitulation. 

The Railway Company had a surplus of $86,911,604.20 of the bonds 
of the Railroad Company not used in the purchase of the property at 
the foreclosure sale. It acquired other outstanding, unsecured claims by 
assignment amounting to $13,907,402.55, and at its suits thereon the 
Railroad Company appéared and confessed judgment. We thus hâve 
a total of $100,819,006.75. Thèse claims were presented for allowance 
out of the fund reaHzed from the sale of the unmortgaged assets, and 
it was upon this demand that it received a dividend of $1,200,000. 
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The dividend of $108,000, by virtue of a claim growing out of the 
ownership of $1,082,469.82 of the bonds of the Navigation Company, 
was from the same fund, $220,000 only of the outstanding bonds hav- 
ing been used to buy in the property of that company on foreclosure. 
This, of course, was an admission on the part of the Railway Com- 
pany that the Navigation Company was a creditor of the Railroad 
Company, for the latter only bound itself for the payment of interest 
upon the bonds. 

Défendants rely upon Hs pendens. Stout v. Lye, 103 U. S. 66, 26 L. 
Ed. 428, and HoHins v. Brierfield Coal & Iron Co., 150 U. S. 371, 14 
Sup. Ct. 127, 37 L. Ed. 1113, are cited. Those cases hold that a gên- 
erai creditor is not only an unnecessary but an improper party. This 
is the language of the Suprême Court in the case last mentioned : 

"If they had been made parties when suit was begun, they could bave done 
nothing by way of défense to tUe action until they had acquired .some 
spécifie interest in the mortgaged property. As creditors at large they were 
powerless in respect to the foreclosure proceedings ; but when they obtained 
their judgment, not hefore, they were in a position to eontest in ail legitimate 
ways the validity and estent of the superior lien which the bank asserted on 
the property in which by the judgment they had acquired a spécifie interest." 

But the following, it is assumed, better expresses the views of 
counsel : 

" * * * And on the further ground that the creditor represented in 
the foreclosure suit, not merely himself, but ail parties who, like the Stouts, 
acquired any interest in the property since the commencement of the suit." 

The fact that the complainant had not secured a final judgment 
against the Navigation Company until after the sale under foreclosure 
does not make him any less a creditor having a lien. Fogg v. St. L., 
H. & K. C. Co. (C. C.) 17 Fed. 871. 

It bas been held that the holders of bonds are not concluded by the 
action of the trustée in foreclosing the mortgage given to secure them, 
where the trustée exceeds the powers given by the trust deed. Moran 
V. Hagerman, 64 Fed. 495, 504, 12 C. C. A. 239. 

If in such a case as this an insolvent corporation can conclude its 
creditors by consenting to the misapplication of a part of its property, 
stockholders the while retaining an interest therein themselve.s, or 
creditors who do appear can defeat the claims of those without no- 
tice, there remains nothing of the doctrine that the property constitutes 
a trust fund for their benefit, and it may be dealt with regardless of 
their rights. 

The conclusion reached as to the real transaction seems to leave no 
équitable ground for the défendants to stand upon which will preclude 
the complainant, with his hostile demand, from asserting his rights 
as against the conversion of assets and the continuance in interest of 
stockholders. The books term such conduct a fraud in law, apparently 
distinguishing it from covinous acts and false représentations of fact, 
but for practical purposes classifying it as subject to the same remé- 
dies. It is for this reason that the Railroad Company in its corporate 
capacity did not bind its creditors in the litigation. That part of the 
fund realized from the sale of unmortgaged assets which the Railway 
Company received by virtue of its ownership of the surplus of bonds 
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of thç Kav,igation Company, the complainant was entitled to share in 
as a creditof , of the Navigation Company. The $1,200,000 received 
as a > gênerai créditer of the Railroad Company complainant was en- 
titled to share in, because he was a créditer of the Railroad Company 
through the, conversion by it of the assets of the Navigation Company. 
But compla.ii^ant,is entitled to more. He has a lien upon the property 
of the RaijlrpadXompany which went into the hands of the Railway 
Company, for the reason that stock in the new compa,ny was ex- 
changed for stock in the old, and this: applies to the 'property of the 
Navigation Company also, which reached the Railway Company 
through thci more circuitous route. When the Railroad Company 
converted assets of the Navigation Company to which the complain- 
ant had a right to look for payment of his debt, it became his debtor. 
The Railway Company, knowing this, availed itself of the debtorship 
of ,the Railroad Company to secure a dividend out of its assets, while 
the assets of the Navigation Company, which were liable for the 
complainanf's judgment, came into its possession charged with the 
complainant's equities, based upon the ground that a gênerai créditer, 
asto an irisolvent corporation is entitled to assert Ws deftiand against 
the property, the prévention of which, by whatever method, was re- 
garded by Mr. Justice Brewer as subject to "judicial denunciation." 
Something over $1,000,000 was presented by gênerai creditors at the 
time the fund was distributed, although the Railway Company held 
about 99 pér 'Cent, of the total. But thèse parties, of course, had no- 
tice. They hàd appeared and contested, and some of thetn at least had 
fought outrthfi contention which the complainant new makes. The 
fact that the court having jurisdictipn of the fo,reclosure decided the 
same question presented there is urged as binding hère upon several 
grounds : I^irst. That the decree was entered and approved by this 
court. Ifthe-rçcord disçloses that the decree concerning the unmort- 
gaged property, was ever so entered, it has not been discovered; natu- 
rally it woul{} pot hâve been. But if it was, the rule would equally 
apply. The right is net limited to the court from which the judgment 
émanâtes, and there would at least be as much reluctance to disturb 
the effect of; tjbe judgment of another court as for a court to interfère 
with its own j,udgment. Second. The holding of Judge Jenkins that 
the reorganization plan was not in fraud of creditors. This court takes 
a différent view with diffidence, but it is reassured by the décision of 
the Suprême i Court subsequently rendered in 174 U. S. 674, 19 Sup. 
Ct. 827, 43 L. Ed. 1130, supra, although it must be confessed that 
Railroad Conipany v. Howard, 7 Wall. 392, 19 L. Ed. 117, seems to 
hâve laid dowfn the sam,e doctrine. Third, That the complainant is 
bound by thç jurisdiction of the circuit court of Wisconsin. The 
ground upoft which complainant's bill is entertained hère is that he 
was not a party, and therefpre he is at liberty to wage the samç contest 
which othericreditors waged, and the argument relating to, the con- 
clusiyenes^ .of . ^he judgment fails if the complainant is net bound by 
virtue of thp Jurisdiction of that court over the property. 

The extraordinary circumstances which hâve attended the complain- 
ant's contest n^'it^irally suggest lâches, and the défendants stoutly con- 
tend that, eveO; though ail other questions be resolved against them, the 
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attempt of the complainant to disturb existing conditions, in view of 
the changed and constantly changing situation through long lapse of 
time, ought not to meet with favor. 

It has been said by the Suprême Court: 

"Lâches does not, llke limitation, grow out of the mère passage of time. 
but it is founded upon the inequlty of permlttlng the clalm to be enforced— 
an Inequlty founded upon some change In the condition or relations of the 
property or ' the parties. 

" * * * The plaintlff is chargeable with such knowledge as he might 
hâve obtained upon inqulry, provlded the facts already known by hini were 
such as to put upon a man of ordinary intelligence the duty of inqulry." 
Gailiher r. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873, 36 L. Ed. 738. 

See, also, Poster v. Mansfield, Coldwater & Lake Michigan Rail- 
road Company, 146 U. S. 88, 13 Sup. Ct. 28, 36 L. Ed. 899. 

So in Johnson v. West India Transit Company, 156 U. S. 647, 15 
Sup. Ct. 520, 39 L. Ed. 556, relief was denied when seven years had 
elapsed from the date of sale and no satisfactory explanation of delay 
was given. There the trustée of the mortgage bonds defended by in- 
tervention. 

The défense of lâches is upheld because the disturbance of rights 
long acquiesced in will work injustice. There must be delay, a knowl- 
edge of the facts, or such indication as will import knowledge, and a 
condition which, if changed, will injuriously affect those who hâve 
relied upon silence as giving consent. Pomeroy's Equity Jurispru- 
dence, vol. 5, §§ 19, 36. 

Ordinarily a complainant after so many years would be remediléss. 
Does this complainant fall within the rule that he has silently stood 
by and permitted others to be misled to their préjudice? Let us see 
what it is that imputes neglectful repose. The Railway Company, 
ever vigilant, watchful, and ready to contend, the while denying 
complainant's rights, resisted the revival of his judgment. As far back 
as 1898 its président and counsel had notice that it was the purpose of 
the complainant to claim a liability against it; with that notice, hav- 
ing contested, objected and f ought to the last ditch, even appealing 
from the rCvivor of 1905, it now says that he has slept upon his rights ; 
that he should hâve made known his contention long ago. Yet com- 
plainant could not successfuUy wage his contest without reviving his 
judgment. The expiration of the limitation period pending such a 
suit would hâve barred a recovery. And this défendant did know 
that the complainant looked to it for payment. The only thing that 
can be said is that it was not advised as to how he intended to sustain 
his contention. It is true that stockholders may not hâve known of 
this demand. But a corporation always represents its stockholders. 
Their want of notice cannot defeat a litigant, for notice to the corpo- 
ration is notice to them. The rise or fall with the success or failure 
of the corporate entity is an incident of stock ownership. 

This controversy was begun when Spaulding sought a judgment 
against the Navigation Company. The Railroad Company shortly aft- 
er stepped into the Navigation Company's shoes and continued it ; when 
the Railway Company stepped into the Railroad Company's shoes 
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It continued and still continues it. On one hand, we haye the claim 
of Spaulding, of which Boyd was the bénéficiai owner. On the other, 
wè hâve the Navigation Company conveying its property to the Rail- 
road Company, the Railroad Company becoming liable for the debt, 
and, with this HabiHty pending, becoming insolvent. The Railway 
Company comes into the property by committing a fraud in law, and 
thên when complainant undertakes to revive the judgment, and having 
fiflklly succeeded, notwithstanding obstructive tacticS,;he is met with 
the proposition that he has slumbered while défendants hâve been 
wide-awake. There was a time when Spaulding allowed the matter 
to drag during Sweet's term in Congress. But this was before the 
Railway Company had any connection with the property. The Rail- 
road Company was at that time contesting the right to any judgment 
at ail agairtst the Navigation Company, and but for its interposition 
he would hâve had an adjudication long before. Thèse conflictng 
interests hâve been in litigation ail the time. Complainant has spent 
betwéen twéhty-fiv'e and thirty thousand dollars in prosecuting hîs 
clairh. Perhaps it is meant that he did not seek this particular reme- 
dy. Btit Hé' was prevented from pursuing any remedy looking to the 
merits pi the matter by the pugnacious attitude of his adversaries. 
No doubt it was the intention — the record seems to disclose it, the 
employment of such eminent counsel would indicate it — to bring in 
ail the Credi tors. It is fairly to be inferred that the proceedings were 
concluded upon the supposition that they were ail before the court. 
Complainant was either omitted inadvertently or upon déniai of Ha- 
biHty. His judgment now doubly serves him, in that he is not charge- 
able with notice which will preclude him from the assertion of his 
rights ; for that the défendants caused the delay ; and it was also no- 
tice of his equities, which through aU thèse years he has prosecuted 
over objection. The fact that the défendants so strenuously opposèd 
the rendering of any judgment whatever tends strongly to the con- 
viction that they had reasonable ground to apprehend a liability; not 
that the appréhension would create it, but it could not exist without 
notice. The contest which the défendants hâve ever waged, resting 
when the complainant rested, offering battle when he proceeded, cou- 
pied with the peculiar conditions, transfers, and succession of owner- 
ship, exclude the case from the familiar doctrine that unreasonable 
delay avoids the assertion of even a just claim. This is also a ground 
upon which the complainant can stand as against the contention that 
he might hâve filed his lien against the property of the Navigati9ri 
Company under the statutes of Idaho, although the insufficiency of the 
remedy to reach the franchise of the Navigation Company is sufïi- 
cient excuse in that regard. 

I cannot bring myself to believe that one who preyents another from 
securing a right can be heard to say that such person has been guilty 
of neglect. If the stockholders were induced to make their invest- 
ments without knowledge of this debt, now that they do know of it, 
manifestly, it must appear to them that they are enjoying the benefit 
of complaiiiant's efforts, whose money went into the construction of 
the railroad which has since passed into the control of the company 
of which they are stockholders. It will there fore not be any breach of 
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the rules of equity to let them, out of the abundance of their profits, 
pay him for that which they are now enjoying. 

Complainant must prevail, and thèse views will enable counsel to 
frame a decree in accordance therewith. 



In re HUGHES. 

(District Court.^ D. New Jersey. February 15, 1009.) 

Bankeuptcy (§ 347*)— Proeerty Sold in Admiralty Pkoceedikgs— Liabilitt 
rob costsand expenses. 

An adjudication in bankruptcy opérâtes in rem, and from the time It Is 
entered tlae bankrupt's property Is in the custody of the court, and where 
a part of such property consists of vessels they cannot be thereafter taken 
from its custody by the marshal in admiralty proceedings without its con- 
sent ; and If by such consent they are so taken and sold in suits to en- 
force maritime liens, the proceeds are subject to the payment of the nec- 
essary cost Incurred by the bankruptcy court in preserving the property 
before it was turned over and the costs of administration, which by Bankr. 
Act July 1, 1898, c. 541, § 64b (1), (3), 30 Stat. 503 (U. S. Comp. St. 1001, 
p. 3447), were entitled to priorlty over the admiralty liens. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 347.*] 

In Bankruptcy. On exceptions to master's report. 

George S. Silzer, for receiver in bankruptcy. 
Currier & Barnard, for exceptant Frank McWilliams. 
Horace L. Cheyney, for exceptant Charles L. Walker. 
De Lagnel Berier, for exceptant Hudson Oil & Supply Co. 
Cushman & Dewell, for exceptants Perth Amboy Dry Dock Co. and 
John H. Starin. 

LANNING, District Judge. On January 30. 1908, at 2 o'clock in 
the afternoon, Frank McWilliams filed in this court a libel in ad- 
miralty for $1,992.23 against the barge Falcon. A monition was is- 
sued on the same day, and on January 31st the marshal attached the 
vessel. On January 30th, at 4 o'clock in the afternoon, James Hughes, 
the owner of the Falcon, filed in this court his pétition in voluntary 
bankruptcy. Adjudication was immediately entered, and Théodore B. 
Booraem was immediately appointed receiver of the bankrupt's estate.' 
The receiver did not file his bond, however, until February 3d. The 
bankrupt's estate consisted of 35 barges used for carrying freight, 
besides other property. At the date of the receiver's appointment, 
the barges were at a number of différent ports in the vicinity of New 
York, and some of them were discharging cargoes. It was necessary 
to retain, for a little time, the crews of the vessels discharging car- 
goes. It was désirable, also, to bring ail the vessels into the district 
of New Jersey. As the receiver had no funds, he was authorized, by 
order of February 7th, to borrow $500 on the crédit of the estate 
and to issue receiver's certificates therefor. On March 2d a consid- 
érable number of parties who claimed to hold maritime liens against 
the bankrupt's several vessels appeared by counsel and applied for 

•For other cases see same topic & § number lu Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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leave to file libels in admiralty. The court, actuated by a désire to keep 
the judicial and administration expansés down to tlie lowest possible 
point, ordered the trustée in bankruptcy — the receiver having in the 
meantime been appointed as trustée — to sell the vessels at pubHc auc- 
tion and to keep a separate account of the proceeds of the sale of 
each vessel. On March 23d a number of counsel appeared before 
the court and vigorously protested against the order authorizing the 
trustée in bankruptcy to sell the vessels, denied bis right to sell free 
from maritime liens, and insisted upon their right to file libels and 
hâve the sales made by the marshal in admiralty proceedings. In view 
of the statement that there were not less than 60 maritime claims 
against the vessels — the number now shown is 374 — and bf the fact 
that sales by the trustée would almost certainly be followed by suits 
in admiralty against the vessels in the hands of the trustee's vendees, 
and, consequently, by protracted and expensive litigation, the court 
vaeated the order directing the trustée to sell and granted permission 
for the filing of libels. Libels hâve been filed against 25 of the ves- 
sels, and they hâve been sold by the marshal, in due course, in ad- 
miralty proceedings. 

On June 8, 1908, the court made an order in the bankruptcy case, 
on the pétition of the trustée as former receiver, directing George T. 
Cranmer, as spécial master, to examine into the truth of the alléga- 
tions of the pétition, and to report to the court whàt expenses had 
been actually incurred by the receiver, whether they had been properly 
incurred and were necessary for the préservation of the assets of the 
estate, and \yhat sums, if any,- should be allowed to the receiver and 
his counsél for their services. The master bas now filed bis report. 
It shows the teceiver's total approved disbursements to bave been $1,- 
028.77, and his approved unpaid bills to be $930.14. Other indebted- 
ness, reported by the master is $350 due to the Central Railroad Com- 
pany of New Jersey fèr wharf âge charges against the vessels after 
the marshal took possession of them in the admiralty proceedings. He 
also advises allpwances , of $412.94 to the receiver and $250 to his 
counsel for 'tiieir services. He suggests that the allowance for his 
own services' be fixed at $175. The master déclares that every item 
in the disbitrsements of $1,028.77 was for the benefit of the maritime 
assets of thé bankrupt. His report shows, also, that the unpaid bills, 
afhountingto $930.14 and $350, were exclusively for the benefit of 
the same assets. The allowances of $412.94 to the receiver, of $250 
to his counsel, and of $175 to the master, are very reasonable. The 
total of thèse sums, being $3,146.85, the master regards as expenses 
properly chargeable against the maritime assets, and advises that 
they be paid Out of the funds deposited in the registry of this court 
to the crédit of the vessels sold in the admiralty proceedings. The 
proceeds of the sales of the 25 vessels, deposited in the registry, are 
$7,492.51. - The expenses ($3,146.85) amount to 42 per centum of 
the $7,492.51. The master has charged against each of the 25 vessels 
42 per centum bf the amount on deposit to the crédit of such vessel. 
■ One of the grounds of complaint set forth in the exceptions to the 
report îs thairto part of the expenses incurred in bankruptcy can be 
charged againstrthe sums deposited in the registry of this court. It 
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should be borne in mind that ail the vessels, except the Falcon, were 
in the possession of the receiver in bankruptcy at the time the libels 
were filed. The charges of $1,028.77 and $930.14 are for debts in- 
curred in caring for the vessels before the marshal took possession of 
them. The item of $350 is for wharfage incurred after the marshal 
took possession. Thèse sums are properly chargeable against the 
proceeds in the registry, because they represent debts incurred after 
this court took possession of the vessels, for the purpose of prop- 
erly caring for them until the time of judicial sale. The maritime 
claimants hâve had the benefit of every dollar of thèse expenses. In 
the case of In re People's Mail Steamship Co., Fed. Cas. No. 10,970, 
Judge Blatchford enjoined a proceeding in admiralty instituted after 
the owner of the libeïed vessel had been adjudged bankruDt. He said: 

"The possession of the vessel by the assignée Is the iwssession of lier by the 
<;ourt. That possession cannot be lawfully disturbed or ousted by any person. 
If the libelants in the collision suit hâve a lien on the vessel, created by the 
fact of the collision, which is entitled to be satisfled out of the vessel in 
préférence to the claims of ereditors under the bankrupt proceedings, that lien, 
inasmuch as proceedings to enforce it were not commenced before this court 
took possession of the vessel for administration in those proceedings, can be 
enforced, so long as this court holds possession of the vessel, only by being 
submitted, by those claiming it, to the arbitrament of this court sitting iu 
bankruptcy." 

That thèse vessels, while they were in the custody of this court sit- 
ting in bankruptcy, could not be taken from its receiver in bankrupt- 
cy and given over to the marshal in any admiralty proceeding, without 
the court's consent, is toc clear to require argument. Taylor et al. v. 
Carryl, 20 How. 584, 15 L. Ed. 1028. As already stated, the court 
consented to the sale of thèse vessels in admiralty for the purpose of 
avoiding protracted and expensive litigation; but it did not release 
the vessels from the charges justly and necessarily incurred in car- 
ing for them before the surrender to the marshal. 

Nor are the objections to the items allowed to the receiver or his 
counsel valid. Thèse expenses, too, were incurred in caring for the 
vessels. Ail the expenses, except the $175 allowed to the master, 
were the "actual and necessary cost of preserving the estate subse- 
([uent to the filing of the pétition," and the allowance to the master 
is a part of "the cost of administration." Such costs are entitled, 
bv virtue of section 64b of the bankruptcy act (Act July 1, 1898, c. 
541,. 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), to priority of pay- 
rhent. That section states the order of the payment of preferred debts. 
Costs of the kind above referred to are placed before "debts owing to 
any person who by the laws of the states or the United States is en- 
titled to priority." A debt secured by a maritime lien is therefore ,in- 
ferior, under the bankruptcy law, to such costs. In re West Side 
Paper Co. (D; C.) 159 Fed. 241, 244. 

What has been said applies to ail the vessels except the Falcon. 
She was attached on January 31, 1908, by the marshal under the 
admiralty proceedings inçtituted in this court by Frank McWilliams. 
While the receiver in bankruptcy did not qualify until February 3d,. 
adjudication in bankruptcy was entered on January 30th. A receiyer 
in bankruptcy is but an agent of the court to see that a bankrupt's 
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property îs not dissîpated before the appointment of a trustée. His 
custody is the court's custody. From the moment of adjudication 
the decree opérâtes in rem, and from that moment ail the bankrupt's 
assets are in the custody of the court making the adjudication. Car- 
ter V. Hobbs (D. C.) 92 Fed. 594. The appointment of a receiver does 
not in any wise perfect the court's custody. It is simply an act by 
which the court désignâtes a person in whom it has confidence to 
represent it in guarding and enforcing that custody. In an admiralty 
suit in rem, on the other hand, a vessel is not in the custody of the 
court until it is actually àrrested. Miller v. United States, 11 Wall. 
2Sà, JO L. Ed. 135 ; Brennan v. Steam Tug Anna P. Porr (D. C.) 
4 Fedv 459» The case of the Falcon, therefore, is not distinguishable 
from the other case^. That vessel was in the custody of the bank- 
ruptcy court when it was attached by the marshal, as were ail the 
other vessèls. 

The exceptions will ail be overruled, and the report of the master 
coiifirmed. The clerk will draw from the proceeds Of the sale of 
each iridivîdual bôat now standing to thé crédit of such boat in the 
registry of this court the amount,,of expenses properly chargeable to 
such boat, as set forth on pages 24 and 25 of the spécial master's re- 
port; and place thé amounts so drawn from said proceeds to the 
crédit of the expense fund, and from said fund he shall then pay the 
various items of expenses summarized on page 21 of said report. 



WlIitiS et al. V. BATES CQTJNTT et al. 
(Circuit Court, W. D. Missouri, W. D. June 1, 1900.) 

1. Drains (I 20*)— Constructive or Missouri Statute— Nattjbb and Liabili- 

Ttoii' Drainaoe District. 

The Missouri drnlhage act (Rev. St. 1899, 8 82a3, as amended by Laws 
1905, p. 182 TAnn. St. '1906, p. 3918]), wMeh authorizes the county court of 
a county to let contracts for drainage wprk, to issue and sell bonds to ralse 
the necessary money, payable from assessments to be made by such court 
on thelands of tUe drainage district, and to direct the Issuance of warrants 
on the county treasuser in payment for the work, and further provides 
that "If the court shall flnd In favor of the Improvement the lands wtiich, 
as hereinafter provjded, It may be found wlll be thereby benefited shall 
for the purposes of this article constltute, a drainage district vvhlch shall 
be designated by nujnber," does not make such drainage district a quasi 
corporation of the cOunty which cah be sued by a cohtractor to recover 
for work done, but such an action lies only against the county which la 
the contracting pàrty. 

[Ed. Note.— For other, cases, see Drains, Dec. Dlg. § 20.*] 

2, DBAiks (5 49*)— Contract FOR CowsTEtrcTioN— LiABiLiTT or County. 

A contract for drainage work under such statutè, executed by the chlef 
engineer of a district wlth the approval of the county Court, which Issued 
and soia bonda of the district to pay for the work and paid for a large 
part thereof from the proceeds, Is the contract of the county, made by the 
engineer as Its agent. 

[Ed. Note.— For other cases, see Drains, Dec. Dlg. S 40.*] 



*Fot other Mseï see same toplc & { itcmbsb lu Dec. * Am. Dlge. 1907 to date, t Bep'r Indexe* 
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B. Dbains (§'49*)^Action on Contbact foe Deainage Woek— Sufticiency o» 
Pétition. 

A pétition in an action agalrst a county to recover for the construction 
by plaintifC of a section of a drainage ditch, whlcli allèges that plaintiffs 
entered into a written contract with the county to construct the ditch by 
sections, that when it was f ound that the earth through which said section 
was to be constructed was of materially différent character from that 
called for by the spécifications and profile on which the contract was bas- 
ed, on pétition to the county court It was agreed that plaintiffs should 
complète the work without préjudice to the right of elther party to hâve 
the question determined whether or net it was within the contract, and 
that plaintiffs did complète the work at a greater cost, states a cause of 
action to recover for such work. 

[Ed. Note. — For other cases, see Drains, Dec. Dig. S 49.*] 

On Demurrers to Pétition. 

Lowe & Shannon and William Mumford, for plaintiffs. 
Thos. J. Smith, for défendants. 

PHILIPS, District Judge. This case has been submitted on the de- 
murrers filed by the respective défendants, and also on motion to make 
the pétition more spécifie. The pétition is based upon a contract made 
between plaintiffs' assignor and one A. H. Bell, as chief engineer, for 
construction of a drain in drainage district No. 1, Bâtes county, Mo. 
The ditch was divided into certain sections of différent numbers for 
construction. The work was done by the plaintiffs, accepted and paid 
for by the county, except as to one division, about which this contro- 
versy arises. 

The claim of the pétition is that the character of the formation of 
the earth through which this portion of the ditch was to be constructed 
was materially différent from that called for by the contract, and vyas 
not of such formation as the profiles furnished by the engineer called 
for; that, as disclosed by the profiles the work required by the con- 
tract was to be done by steam dredge, could not be done therewith by 
reason of the undisclosed formation, rock, etc.; that this fact was 
brought by pétition of the contr^ctor to the attention of the county 
court, and that the county court thereupon, in effect, directed the plain- 
tiffs to proceed with the completion of said work, without préjudice 
to either party as to whether the additional and more expensive work 
to excavate and of construction came within the terms of the original 
contract; that the plaintiffs thereupon proceeded to perform and com- 
plète the said work at an additional expense of construction, for which 
the county refused to pay, and to recover which this suit is brought. 

The suit is brought against both the county and drainage district 
No. 1 of Bâtes county. The separate demurrers of the défendants 
raises the question, first, of a misjoinder of parties défendant. With- 
out entering into any detailed discussion, I am of opinion that the de- 
murrer is well taken as to the défendant drainage district. The whole 
scope and ténor of the statute under which the contract was made indi- 
cate that it was made, in effect, under orders of the county court of 
Bâtes county, in pursuance of a power conferred upon it by the Légis- 
lature. 

*For othar caie» sce tua» topic & S nvmssb In Dec. & Am. Dlgi. U07 to date, & Rsp'i .> 
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Tfte ônly provision respectîngthe drainage district as a légal entity 
ligifound in section 8283, Rev. St. 1899, as amended by Laws 1905, p. 
>182 (Ann. St. 1906, p. 3918), which récites that: 

f'It'tho court shall flnd In favor of making the Improyenjent, the lands 
whlch, . fts hereinaf ter i provlded, It may be found will bé thereby benefited, 
BÎiâu, for the purpose of thls article, constltute a drainage district wliich shall 
be designated by number." 

■ ■ ■ ■; -'i ' ' ■ 

This does not by any means, it seems to me, constitute such drainage 
district a quasi corporation of the county. It was nothing more than 
the désignation of the district to be especially benefited by the con- 
struction of the draining ditch, for the purpose of ascertaining the 
property situate therein to be assessed to raise the necessary, T.evenue to 
pay for the constructiot?. The act, taken in its entirety, clearly enough 
indicates that the county coUrt had entire control and supervision of 
the matter of authorizing the construction work, and was, in contem- 
plation „9f the statute, the rpsponsible party to contract therefor, and 
to ajid frotn whom the çontractor must look for his pay. The county 
[ court on pétition, provided for by the act, could issue bonds to be sold 
by thet^eàsurér of fhc county, payable out of the assessments on the 
property of the district, ajid the fund arising therefrom was to meet 
the uiidèrtakings of the county to pay for the work. I am therefore 
unablé tq see that any judgmèht could be rendered against the drain- 
age district for thè work dbne by the plaintiffs. The demurrer, there- 
fore, ori behalf of the drainage district is well taken. 

For the reasons above indicated, I think the county is the responsible 
cohtrâcting party for the work so done, as it required its approval and 
ordef to authorize it. It alone could, direct the assessment upon the 
property bf the district for the paymerit of the construction. It alone 
could order the bonds to be issued and sold for raising the necessary 
revenue for the payment ; and,' au the pétition allèges that bonds were so 
issued and sôld, the proceeds of which are in the hands of the county 
tréasUfèi;, the county court is the ohly authority to direct the issue 
of the wàirrant on the treasurer for payment of the work when complet- 
ed. If it'fail to issue suCh warrant, as the pétition allèges, the remedy 
for the relief of the contracter must be against it. Whether or not the 
judgmènt, if obtained, should go against the county in personam, or 
whether the prayer of the pétition should be, on the finding of the is- 
sues for the plaintiff, that the county court be required to issue and 
deliver the warrant ôti t^e treasurer for the satisfaction of the judg- 
mènt, may be art intéresting question in the détermination of the casé, 
if it appear that the proceeds of the bonds in the hands pf the coun- 
ty treafeurer are sufHcient to satisfy the demand. It is sùfficient hère 
for the Cbtirtto say that, if it should turn out to be the proper remedy, 
the prayel-' ûï the pétition could be ainended accbrdjngly. 
' ■ It i,s lirged that the contract in question does not purport to hâve 
Ibéèh nlade with the coùttty of Bâtes, eo hominc, but with one A. H. 
Bell, as chief engirteeir of said drainage district. But it appears from 
fui-tlier allégations df 'the pétition that âf ter the engineer had made sur- 
vey of the district, and submitted the sarneto the county court, with 
maps^qd gro^lç^,. and. a complète ;planfor:4''î^iiiirtg and reclaiming the 
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lands in said district, etc., the said county court, in pursuance of the 
statute, issued the bonds of the drainage district, equal to the tax levy, 
which bonds were sold in accordance with the provision of the statute, 
and the proceeds of the sale are in the hands of the treasurer of the 
drainage district, he being the county treasurer of Bâtes county ; and 
that there yet remains in the possession and custody of said treasurer 
the sum of $74,000, the proceeds of said sale, for the work donc by 
the plaintififs. 

Looking at the provisions of the statute, under which this whole 
transaction was had, this engineer was nothing more than the agent or 
instrument of the county for making this contract; and as it suffi- 
ciently appears from the allégations of the pétition, taken as a -whole, 
that the county court recognized and acted upon this contract, paid for 
the work done thereunder, except for that portion herein in contro- 
versy, it does seem to me that, giving effect to substance rather than 
mère form, it sufficiently appears that the contract was made with the 
county for the work, to be paid for in the manner aforesaid. 

The only other objection raised by the demurrer of any importance is 
that the action is based upon a spécifie contract for the completion of the 
entire work, and that the pétition discloses on its face that the contract 
was not performed in fuU by the contractor, and therefore there can be 
no recovery. It may be conceded to this contention that, where the ac- 
tion is predicated of a spécifie contract, the plaintifï, in order to recov- 
er, must aver and prove a performance thereof by him. No recovery 
can be had upon such pétition for a quantum meruit. But that is not ail 
of the pétition in this case. It charges and discloses that, as to that 
part of the construction work in question, the plaintiffs were not requir- 
ed, by a correct construction of the contract, to perform by reason of 
the matters hereinbefore stated ; and that thereupon, when the matter 
was brought by the plaintiffs to the attention of the county court, the 
parties entered into a new convention, whereby it was agreed that the 
plaintiffs should proceed to finish the remaining work, without préj- 
udice to the county to pay the additionaî expense of the remaining con- 
struction, if the same should be hekl to corne within the terms of the 
original contract; the clear implication being, from the allégations of 
the pétition and the order of the county court, that, if such additionaî 
cost of construction was not within the provisions of the original con- 
tract, the county court would see to it that the plaintiffs should be paid 
therefor. This, in my opinion, is the essence of the controversy as dis- 
closed on the face of the pétition.. My conclusion, therefore, is, that 
the demurrer as to Bâtes county should be overruled, and the parties 
be put to trial ; and vi'hen ail of the contracts are before the court, and 
the facts are ail developed, the court will be in better position to dé- 
termine the rights of the parties. 

While the pétition may be somewhat inartificially drawn, the de- 
tailed statement of facts is reasonably suificient to advise the défendant 
of what it is called into court to try. This is sufficient under the prac- 
tice act of the state. 
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EIEDEL V. WEST JERSEY & S. R. CO. 

(Circuit Court, E. D. Pennsylvania. June 2, 1909.) 

No. 364. 

Blhctbicitt (§ 15*)— Er.ECTRio RaileOAD Using Thied Rail— Oabk Reqtjiked 
AS TO Trespassing Childebn. 

Défendant operated an electrlc railroad by the third-rall System, such 
rail belng covered at stations and crossings, and the remalnder of Its 
Une belng Inclosed by a fence as requlred by statute. At a point In a 
village wheré the right of way wa8- Inclosed by a plcket fence, in which 
there was a gâte fastened by a boit, plaintiff, a boy eight years old, was 
playlng wlth anotber boy of about the same âge when they were attract- 
ed by some flowers on the rlght of way beyond the track. They succeeded 
In opening the gâte, and were crosslng the track when plalntlfE fell upon 
the tbJrd raU and was severely injured. Held that, in the absence of any 
statutory requlrement, défendant was under no duty to keep the third rail 
àt sùch point covered for the protection of trespassers, whether adults 
or cblldren, nor was It chargeable wlth lïegligence by reason of the gâte 
whlch rendered It liable for the iiijury, there belng nothlng about its 
track which it could reasonably antlcipate would attract children. 

[Ed. Note. — For other cases, see Electrlcity, Dec. Dlg. § 15.*] 

On Motion by Plaintiff for a New Trial. 

Evans & Forster, for plaintiff. 

John Hampton Barnes, for défendant. 

J. B. McPHERSON, District Judge. The défendant opérâtes a 
line of electric railway eastward from Camden to Atlantic City in 
the State of New Jersey, using the third-rail System. Except at sta- 
tions and crossings, the rail is unprotected, but, so far as appears, 
the right of way is fencèd in accordance with the requirements of the 
New Jersey statutes. At ail events, it was so f enced at the point 
where the injury happened for which this suit is brought. The other 
facts relating to the accident are few and ùndisputed: On July 4, 
1908, the plaintiff, who was then a lad nearly eight years old, went 
with his parents to visit friends of the family residing in the village 
of Westville. The house, which was about two blocks east of the 
station, fronted on the street, and the lot extended back to the de- 
fendant's right of way. Between the lot and the tracks was a pointed 
picket fence five feet high in which there was a gâte. The fence and 
the gâte had been in place nearly six years at least, and during that 
time, so far as the testimony discldses, no one had used the gâte. It 
was fastened with a slip boit, and was further secured with "a pièce 
of wood, sometimes a nail, whatever I found handy" — to use the 
language of the owner of the property. During the morning the 
plaintiff was engaged in play with another boy nearly nine years old, 
and after various excursions they found themselves in the back part 
of the lot. Looking thrdugh the fence, they saw and were attracted 
by some flowers growing on the other side of the rails, and went to 
the gâte to open it. Finding it fastened, the plaintifï's companion, as 
he testified, "put a nail or a pièce of wood, then puUed it out again, 

*For other cases s«e same topic & S nuubsb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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and it came open." Having thus unbolted the gâte, the two started 
to pluck the flowers. The first boy crossed the tracks in safety, but 
the plaintiff fell, apparently having t'ripped over something, and came in 
contact with the third rail, sustaining severe and permanent injuries. 
Upon thèse facts the court directed a verdict for the défendant, and 
the question now is whether this instruction was correct. 

I hâve had the advantage of an elaborate and very capable argu- 
ment in support of the plaintiff's contention that the case should hâve 
been submitted to the jury, but I hâve not been convinced that 'the 
action of the court was wrong. It would extend this opinion unduly 
to follow the argument in détail, but I may indicate briefly the rea- 
sons that hâve controlled my judgment. In the first place, the class 
of décisions to which the "spring-gun" cases belong may, I think, be 
laid aside as inapplicable. The plaintiff was making a lawful use 
of its right of way. It was employing an instrumentality which it 
was permitted to use, in a manner which it was at liberty to adopt, 
and upon a roadbed which was fenced and set apart as required by 
law. No statute compelled it to cover the third rail, although such 
protection was properly — and, it is not too much to say, was neces- 
sarily — given to the public at crossings and stations, where passengers 
and other persons had a concurrent right. It is so clear, however, 
that the "spring-gun" cases are not in point, that I content myself 
with referring to a note appended to State v. Barr, 29 L. R- A. 154, 
in which the whole subject was discussed a few years ago. Neither, 
as it seems to me, are the so-called "turntable" cases applicable. The 
essential feature of this class is the attractiveness of the turntable, 
or other device, whatever it may be, especially its attractiveness to 
children; and, where thèse décisions are accepted as authoritative — 
they are denied in a good many jurisdictions— it bas been held that 
the owner of the device must recognize such attractiveness and take 
reasonable précautions accordingly. As is said in 39 Amer. & Eng. 
Ency. of Law (2d Ed.) 33: 

"This liabillty Is based on the theory that there is an implied Invitation 
to such children to vislt the turntable, It being a dangerous place, which the 
railroad knows or reasonably ought to know is attractive as a playtbing to 
children, whose judgment Is too immature to enable them to realize its 
dangerous character, and that therefore It is the duty of the railroad so to 
safeguard It that such children cannot be Injured thereby." 

See, also, two récent cases Conrad v. Baltimore & O. R. Co., re- 
ported in (W. Va.) 61 S. E. 44, 16 L. R. A. (N. S.) 1129, and Wheel- 
ing & E. E. R. Co. V. Harvey, 77 Ohio, 235, 83 N. E. 66, 122 Am. 
St. Rep. 503, especially the case of Wheeling & Lake Erie Rail- 
road Co. V. Harvey, a décision by the Suprême Court of Ohio, in 
which the whole subject of a property owner's liability to a tres- 
passer, whether he be an adult or a minor, is learnedly and satis- 
factorily treated. Référence may also be made to the note to Et. 
Worth Railroad Co. v. Robertson, 14 L. R. A. 781. Hère, how- 
ever, the device that did the injury was not inherently attractive, 
and, besides, there is afifirmative proof that what allured the lads 
upon the track was not the rail itself, but the flowers that grew be- 
yond ît. Neither, I think, do the cases apply in which a gâte has 
170 F.— 52 
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sometimçs been called an invitation to use a particular route or path. 
No path léd from it, and, even if a path had been there, the fact 
would be immaterial unless there had been some connection between 
the path and the flowers. The"^ gâte had not been used for five years ; 
it was fastened with reasonable caution; and under such circum- 
stances the only ground on which the railroad company could be held 
to be neghgent in référence to the gâte would be on the ground that 
it waSiObliged either to take out the gâte altogether or to nail it shut, 
anticipating that a child might succeed in opening the boit and might 
then stray upon the tracks. 

This brings me to \vhat is, after ail, the central position of the 
plaintiff's counsel, namely, that the company was bound to cover its 
third rail so as to protect it against possible trespassers, the reason 
assigned being that the instrumentality is so extremely dangerous that 
extraordinary, précautions must be adopted to préserve even trespassers 
from harm. I am unable to agrée to this proposition as a sound légal 
rule. The conceded dangers of the third rail may undoubtedly in- 
duce a Législature to require extraordinary précautions to be taken 
against injury therefrom, and it is no doubt true that, where the pub- 
lic are or are likely to be exposed to its périls, the companies that 
use it are obliged, even in the absence of législation, to exercise care 
commensurate with the danger ; but in this case we are dealing with 
the duty toward a trespasser, and, before the défendant can be held 
liablç, some breach of a légal obligation toward him must be shown. 
There can be no actionable wrong unless the défendant has been 
négligent, and négligence must be found in a breach of duty, or it 
does not exist. 

Now, what duty did the défendant owe to this child? Primarily 
it owedxthe duty toexclude him from the right of way; or — what 
is perhaps a more accurate statement— it was bound to maintain the 
statutory fence, which: the Législature had declared to be sufficient. 
This was done, but it may be assumed that, if the circumstances had 
been unusual, presenfing .a peculiar hazard, the défendant would be 
under a cOrresponding duty, which might not be discharged by the 
mère maintaining of the lawful fence. In what respect, therefore, 
if at ail, was the situation peculiar? The plaintiff's answer is that 
the situation was peculiar because of the présence of the uncovered 
third rail; but to this the sufficient reply is, as it seems to me, that 
the rail was harmless to ail persons who remained outside of the 
right of way. It was only dangerous ;to a trespasser, and certainly 
it cannot be contended that, if an adult had trespassed where the 
plaintiff was injured, the défendant would hâve been liable. But the 
plaintiff urges that the situation was also peculiar, because a child 
was involved, and because care must be exercised toward children 
in proportion to. their childish capacity. What duty, then, was vio- 
lated which the défendant owed to the injured child? There was no 
violation, of duty in maintaining an attractive danger on the defend- 
ant's prerhises; for no implied invitation from such a source is even 
alleged, .'and none has been proved. Moreover, there was no invita- 
tion from an open road, for a lawful fence was there, as well as a 
closed and, bolted gâte, so that a certain degree at least of obstrue- 
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tion was undoubtedly présent. It seems, therefore, to be clear, that 
the duty of the défendant must be found, if anywhere, in an obliga- 
tion to anticipate that a child might, in the pursuit of some object, 
not at ail connected with the unguarded rail, be attracted to the 
right of way and might be successful in unbolting the gâte, and 
that in view of such a possibility the défendant would be bound to 
take still further précaution, either by padlocking the gâte or by 
nailing it shut. It is obvious, however, I think, that childrén might 
circumvent even thèse précautions. If in no other way, they might 
climb the. fence, and they woyld then be as much exposed to danger 
as if the gâte had been neither locked nor nailed. Evidently, this pos- 
sibility must also be foreseen, and the resuit is that the rail itself must 
be protected. But no covering can be fully adéquate ; there will al- 
ways be some danger, although it may be slight, and the danger will 
be greater where childrén are concerned than in the case of adults. 
Is the standard of safety to be measured by the péril of the child or 
of the adult? It seems to me that it would be unreasonable to hold 
the défendant to account for failing to anticipate the remote hap- 
penings that must be supposed as possible by the plaintiflf's theory, 
and that the only safe rule to follow is the gênerai rule that a tres- 
passer, whether an adult or a child, cannot recover for injuries suf- 
fered upon the premises of another person, unless in such a situation 
or under such circumstances as the law has explicitly declared to be 
exceptional. In my opinion, no such exception was présent in the 
case now uiider considération, and, as I should not hâve felt justified 
in supporting a verdict in f avor of the plaintiff , it was my duty, as 
I conceive it, to direct a verdict in favor of the défendant. 
The motion for a new trial is overruled. 
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(Circuit Court, S. D. New York. March, 1909.) 

Cabeiebs (§ 51*)— Sales (§ 4,ï5*)— Conditionai, Sales— Distikguished fkom 
Othee Teansactions— Bills of Lading— Constbuction. 

A bank which advances iiïoney or crédit for tlie purcliase of goods for 
import, taklng tlie bllls of lading in its owu naine, becouies tlie légal own- 
er of the gbods, but Its title is not an absolute but only a security title. 
If it permits the importer to take the goods on signlng a trust recelpt 
binding him to hoid the same or their proceeds In trust, and subjeet to 
the order of the bank until Its advances are pald, the transaction is not 
a conditionai sale, but one for security only, and, where the bank redaiuis 
thé property and sells it as authorized by the trust receipts, the debt is 
DOt thereby canceled, but the bank may recover any deficiency remaining. 

(Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 51;* Sales, Cent. 
Dig. § 1326; Dec. Dig. J 455.* 

What eonstitutes a contract of conditionai sale, see note to Dunlop v. 
Mercer, 86 C. C. A. 448.] 

The followiiîg is the opinion of A. h. Everett, Spécial Master : 

This, pcpceeding is brought to détermine the right to a certain fund de- 
posited in bank pursuant to order by tjje reeeivers of the York Silk Manu- 

•For other cases sec same topic & § ndmbbk In Dec. & Am. Dlgs. 1907 to flate, & Rep'r Indexes 
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facturing Company. The German Bank of London daims the fund, and the 
clalm Is disputed by the recelvers. 

The recelvers were appointed in an action brought in this circuit, entitled 
"Charavay & Bodvin, Complainant, v. York Silk Manufacturing Company, 
Défendant." This cause was anciliary to one in the court of common pleas 
for York county, Pa., in which the Western National Bank and others were 
the complainants and the Yorlc Silk Manufacturing Company the défendant. 

The facts which give rlse to the dispute are thèse: The York Silk Manu- 
facturing Oômpàny imported raw silk from China, its agents in Hongkong 
being Arnhold, Karberg & Co. For this purpose the silk Company had applied 
to the German Bank of London (through the latter's agent, the Bank of New 
York, N. B. A.) In New York, and obtaiijed from It a letter of crédit in 
favor of Arnhold, Karberg & Oo. for accotmt of the silk company, amountlng 
to' £5,000, "for the cost of raw silt to be shipped from Hongkong to New 
York." This letter of crédit pi-ovided thât the bills of lading should be made 
ont to the order of the German Bank of London, and tliat. the bill of lading 
used for forwardlng to the bank's agent in New York should be accompanied 
by an invoice properly certified. At the same tlme the sillî company signed 
an agreeinent, of which the f oUowing provisions are material; 

"We Will place your bahk, previously to the maturlty of the blUs that may 
be drawn iSiljder the crédit, in possession of sufflcient funds in cash or in 
bankers' hl^s of exchange at not exceeding sixty (60) days' sight, indorsed by 
us and approved of by yOu to meet the payment of the said bills," etc. 

"Upott receipt from you of the possession of the said merchandise shipped 
under Such crédit or the bills of lading or other documents of title thereto, 
we will slgn and deliver a receipt therefor in such form as you may require 
and will glve such security as you may demand, and the said merchandise, 
after delivery of the çustody thereof to us, and the proceeds thereof, If sold 
by us, shall be held subjeçt to your order on demand as your property, with 
authority to take possession of and dispose of the same at any time by pub- 
lic sale or otherwise, for your reimbursement or protection and to charge ail 
expansés, including commissions for sale and guaranty, the bank being free 
from ail rëBponsilJility whatever in respect of such sale. Said merchandise 
shall be covered by insàrance at our expense, loss. If any, payable to the 
German Bank of London, Limited. 

"Ali questions arising under this agreement or the crédit issued in connec- 
tion herewlth shall be determined according to the law of the State of New 
York." 

The agreement àlso provides that. In the evejit of a décline in the market 
of such merchandise, additional security shall be deposited. 

The letter of crédit and agreement in question are dated July 5, 1907. There- 
after, from time to time, silk was bought and drafts were drawn under this 
crédit. The drafts were accepted and pald by the bank. The bills of lading 
for the silk were duly made out to the bank's order. The invoices stated the 
value of the silk as $4 per pound. As it arrived, the bank permitted the silk 
compahy to take and hold it upon signihg what are known as "trust receipts." 
By thèse trust receipts the York Silk Manufacturing Company agreed to hold 
the merchandise on storage as the property of the German Bank of London, 
Limited, with Uberty, however, to manufacture it and to sell It;. accountlng for 
the proceeds to the Bank of New York, as the attorney of the German Bank 
of London, Limited, until ail of the said' bills of exchange should hâve been 
paid or provlded for, "the intention of this agreement being to protect and 
préserve unlnipaired thé ownership and rights of the said bank in and to said 
property in whatever form or condition it may be, and the proceeds thereof, 
and to give said bank ail rights in respect to said property and proceeds as 
provlded ;in the agreement signed by us in connection with the crédit under 
which said property was imported." The silk company failed to place the 
bank in funds to meet the drafts, and thereupon, under the crédit agreement, 
ail the obligations of the ellk company Immediately became due. The silk 
company havlng gone into the hands of recelvers, the bank tried to recover 
from them the silk which had been obtained by the company In thè way de- 
scrlbed, âhd it made pétition to the court Of common pleas of York county, Pa., 
where the recelvers had been appointed and where the silk, or some of it, was. 
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to be permltted to retake such silk as had been takeu under the trust receipts 
and could be identified. A certain amount was so Identifled. The court then 
inade an order, upon consent of the receivers, directing them to deliver to the 
petltloner such merehandise, and ordering also that the receivers hâve authori- 
ty to purchase the sllk at $3 per pound. The order also contained thls provi- 
sion : "Thls order is made without préjudice to any exlsting rlght of the peti- 
tioners to présent any additional claim or clalms which they may hâve against 
the York Silk Manufacturlng Company, défendant, or its receivers." From a 
receipt annexed to the order it appears that the silk was sold to the receivers 
for the sum of $5,207.05, which amount, less a charge of $500 of the attorneys 
for the petitioner in that proceeding, was received by the bank. At that time 
the bank had accepted or paid drafts amounting to a sum which, together with 
interest to July 1, 1908, aggregated £4,507 18s. 8d. Against this is to be credit- 
ed the proceeds of the silk mentioned (less the attorney's fées), amounting to 
£966 10s. lOd., leavlng a balance due and unpaid on July 1, 1908, of £3,541 7s. 
lOd., with interest from July Ist to September Ist; this amounts to £3,577 
Os. 7d., or $17,458.10. In the proceedings in this circuit $15,222.40 was ad- 
mitted by the receivers to be due to the bank, and, in accordance with the re- 
sumption agreement executed by the silk company and Its creditors, the bank 
received satisfaction for that amount. It now claims the différence, amount- 
ing to $2.235.70, as of September 1, 1908. 

Counsel for the receivers show that thls is the différence between the invoice 
value (at $4 per pound) of the silk which was retaken in Pennsylvania and 
the amount (at $3 per pound, plus attorney's fées) which it actually realîzed, 
and they assert that the bank is not entitled to this différence, it havlng, by 
the retaking of the property, elected to satisfy itself from thls source, and 
thereby abandoned tlie right to recover the fuU amount advanced by it for 
the purchase of the silk in China. This is on the theory that the transaction 
between the bank and the silk company constituted a conditional sale, and they 
invoke the famlliar doctrine of élection of remédies which obtalns in con- 
nection with such transactions. Unless this applies, the bank must prevail, 
because it has admittedly advanced (with interest) the full amount of $17,458.- 
10, and has only received satisfaction to the extent of $15,222.40. It is not 
uecessary to consider the claim made against the receivers otherwise than as 
a claim against the silk company itself, nor do I understand it to be asserted 
by either side that the receivership introduces any distinguishing élément. 

In considering the nature of the relation between the parties, it must first 
be determined under what law the case is to be decided. The crédit agreement 
pro vides that ail questions under it shall be decided according to the laws of 
New York. The retaking of the property under the order of the York county 
court took place in the state of Pennsylvania. In the proceeding in Pennsyl- 
vania the crédit agreement ■ was before the court, and the silk must be pre- 
sumed to hâve been surrendered in conséquence of this crédit agreement. The 
court made a spécial proviso that the order was made without préjudice to 
any exlsting rlght of the petitioners to présent any additional claims which 
they might hâve against thé York Silk Manufacturing Company or its receiv- 
ers, and this, I thlnk, must be construed as Including the right to sue in thls 
case upon the agreement as construed by the New York law. If this case were 
not to be decided by New York law, the resuit would, however, be the same, 
according to the view which I take of the Pennsylvania law and which I shall 
later briefly consider. 

The flrst important décision in New York as to the relation of an importer 
of merehandise to the bank which niakes advances to pav for the goods in his 
behalf is First National Bank of Cincinnati v. Kelly, 57 N. Y. 34.' There the 
question was whether a bank holding the possession of goods under a bill of 
lading was required to fllé the papers as a chattel mortgage. The court, whlle 
holding the flling of papers unhecessary, refused to deflne the relation of the 
parties more accurately than to say that the bank, if not the absolute owner, 
stood In the position of môrtgagee in possession; and added, "It is not of par- 
ticular coûsequence what name is glven to the transaction." 

The next case was that of Farmers' & Mechanics' Bank v. Logan, 74 N. Y. 
5C8. In that case the bank permltted the purchaser of wheat to obtaln pos- 
session, the bill of lading belug Indorsed by the bank, with a direction that the 
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goo;ds'îjv^ere'iiôt''to.b,ç diverted mitll pàymeut of the draft It wds held that 
the bank, notwlthstandlné the surreiidër of the goods, retaiiièd its stlpulated 
rights In thèm/'TJjeicOiurt did not expUclt^y deflue the relation of the parties 
In thèse casés. I^ot the,purpose 6t,pïalïitaining its rights the' |biiiik, however, 
was held tp be çlotlied wlth thé le^al tltjè. "The resuit is, thoiigh. the transac- 
tion, Is not intended tci ^iyp the p^rÈttâhent ownership, but to fumlsh a se- 
curity for advance of nacinfey' or dlscôjïtlt of eonimeréial paper niade upoh the 
faitKor It." Again:' "Hëtlçé; there <^^s'-ji6 relation between the plaintIflE and^ 
Bro'tt'n «Jf pledgéé alld plé'dgbr, and 'liënce no éiving up by it as pledgee of the 
possespiôn çiî the pi^otierïy hèld by It Inplèdge to hlm while the gênerai owner 
of It; It'is not, fHei-éfOte/'héeded thàt #e coùsldét whether, If such were the 
case, tiie spécial prôpërt;^ or lien ot tliè''plaintiff was lost thereby." In thls 
casé, 'hoivever, wè hàvé'tàe flrst h'int of the doctrine which the receivers' 
cpunSel'How advances Jn,' brder to déféat thé bank's claîm, namely, the doc- 
trine Of conditlorial'gâlé, as'fttilôws: ''"Although suchi (Jôrreapondents act as 
agents à'nd, aïe set In tnôttôn by thé pWnclpal who oïdéts thè pûrohase, yet 
théir rights as agalnèt' tilin In the prd^erty are more lilië thbse of a véndar 
agàlnSt èi Tehdéé in a salè'nét whony peWormed, wheté delivery aid payment 
haVë littt bééti made,' ând'yhére dellvety is dépendent upon payment." This 
suggestion was made hj .Tudge Folger in ôrder to make It plaln that the trans- 
action was not that of pledge, for, if It had been one of pledge, the bank, by 
slirr'énâerlng the goods, won Id havé lost Its title. so, also, it would hâve lost 
ite tjflé'îf 'thé transactioii had been à mortgage. Judge Folger^ however, it 
will' beobsérvéd, while potnting out the analogy so far as the case before him 
was èoticérnéd, did not déclare that the transaction waS a conditional sale for 
ail puïpoàes, and with al! its possible cOnsebiuences. 

FoiioWin'g'this came Moors v. Kidder, 106 N. Y. 32, 12 N. E, 818. There the 
défendant bankers issued a Ictter of crédit undér a crédit agreement substan- 
tially Simllar tii» that in this case. The bankers permitted the importer to take 
the goods, wHIch were to bé wnrelioused for thelr account. The importer, how- 
ever, wroligfully entered them In the namè of his broker and pledged the ware- 
house recèlpt with the plaintifC; It was hèld that the tltle of, the défendant 
bankers was good against the plaintiff. The court upheld the valldity of the 
trust recelpt: Counsel for the plaintiff there tried to show that the relation 
created 'Originally was that of pledgor and pledgee, and that the subséquent 
deiivery of" the goods ùnder the trust recelpt efifected a relinquishment of the 
pledgéeîsrightïs. The court, denying that the relation was that of pledgor and 
pledgee, 'said that the bankers had ail the rights of an owner requisite to en- 
able them'to retake their property.i The doctrine of the Ijogan Case was re- 
afflcmed,: Flhch, J., saylng of it; "The doctrine stated was in substance that 
where a commercial correspondent, however set in motion by a principal for. 
whom heacts, advances his own money or crédit for the purehase ot property 
and takes the blll of ladlug In his own name, looklng to such property as the 
relmbleiiSindsafe means of reimbursement up, to the moment when the original 
principal shallpay the purehase priée, hebecomes, ithe owner of the property 
mstead Of Us pledgee, and hiSi relation to;the original mover In the transaction 
is tliat of an owner under a icontract to sell and deliveE, when the purehase 
priée lS;;Raid." îlere,, again. ,tbe court déclares not that the transaction was 
a condittona) sale, but: tliat it had thequalltyof a conditional sale in tUe right 
of the. bankerto retake the goodsi : '• - 

This case was followed by the New Haven Wire Cases, 57 Conn. 352, 18 Atl. 
26é, 5 Jj,; IJ. A.,300. Tbicy arose under conditions substantlftHy similar to those 
in the case pf Moors v. Kidder, except tl^at the clalm was naade against the re- 
ceivers of and not purehasersfrom the Importer. Thé poijirt. appeared to think, 
andit livas ipracticaùy adjn^tted In tjie argument of.icpuiisel, that ail trapsac- 
tions,f<i>¥i^cnvity inust llen^'ltliiin three çaté^orlest^miprtgage, pledge, and' con- 
ditional! sa^Stv-and that ip ordertofscapefrômjholding that, it was a moi-tgage 
oirpjjedgeiibey, had' to.hold the transaction to,.be a if»»<ittional sale- It dofs 
not appçaj; ;tliat; the (jouiît'f! attention vvas called to,,t^ç içongeciueiice.'j which 
might follow such a- holding;-! For the flrsttijne the cautions, attitude aCopteiï 
by the' courts in thlSi P^?S^;Of;l<?£^seSf was ab^ndoned. •, , , , ■ ; 

.-,Polloi|Ving,thi3 thçfft^canjer aiîaassacjius,çtts,.case in !which' tiie nature of tb« 
bankerfe pelatlontq thii,in:)po,r<er and the efflwt o£ trust l^çcei^^tSi had to be <-i^i»- 
sidered. In Moors v. Wyman, 146 Mass. '60, IS N. E. 104, the bauUér, plaii:- 
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tifï, had released certain hldes to the importer to be tanned. He was allowed 
to recover the proceeds in the hands of the Importeras assignée for the beneflt 
of creditors. The court (per Holmes, J.) held that the title remained iu the 
l>anlîer for the purpose of enforcing his security, rather inclining to thinlï that 
the importer in obtaining the goods became the banlier's agent, as the tnist 
receipt literally provided. "Neither did Moors lose his rights by giving the 
custody of the hides to the Shaws. Xhey expressly agreed to hold as Moors' 
agents, and the gênerai rule is perfectly well settled that the custody of a 
servant or mère agent to hold is the possession of the master or principal." 
But the court did not adopt any one of the catégories enunierated lu the Cou- 
neeticut case. It remarked, "The bank had a title, whether absolute or quali- 
fied does not matter." 

In Moors v. Drury, 186 Mass. 424, 71 N. E. 810, the Massachusetts court 
had again occasion to cousider the nature of this relation. The plalntiff bank- 
er had enforced his rights under the trust receipt agaiiist fhe goods, and sold 
them to satisfy the amount of his udvances, witUout application to the court 
of insolvéncy, the importer having become an însolvent. If the bank had been 
il mortgagee or pledgee, this sale without authorlty of the court would hâve 
been uulawful. It was held: "We consider it well settled that uuder circum- 
stances similar to those In this case a banker niaking advances and retaiuing 
the title is the owner and not a mortgagee or pledgee." See note, p. 20. Al- 
though the New Haven Wire Cases and Mershon v. Moors, infra, are cited, 
the court does not follow those authorities in so far as they defiue such a 
transaction as a condltional sale. 

In Mershon v. Moors, 76 Wis. 502, 45 N. W. 9.5, the court followed the New 
Haven Wire Cases in deflning a similar transaction as a condltional sale, but 
hère, too, counsel seemed to bave argued the case on the assumption that this 
was the only way in whieh such trust receipts could be enforced. 

In Drexel v. Pease, 133 N. Y. 129, 30 N. E. 7.S2, the plalntiff bankers had ad- 
vanced money to the extent of 40 per cent, of their value on goods imported 
from France. They allowed the importer to get possession under trust re- 
ceipts, and thence they came into the hands of bis receiver. It was held that 
the bankers could recover the amount of their advances on the goods. TIio 
court foUows Moors v. Kldder and the cases cited in it, Peckham, J., saying: 
"As stated in those cases, the doctrine is that wbere a commercial correspond- 
ent advances his own money or crédit for a principal for the purchase of prop- 
erty for such principal, and takes the bills of lading in his own name, looking 
to the property as security for reimbursement, such correspondent beconie.s 
the owner of the proiierty, instead of the pledgee, up to the moment when the 
original principal shall pay the purchase prlce, and the correspondeut occupies 
the position of an owner under a contract to sell and deliver when the pur- 
chase priée is paid. The correspoudent's position is one of ownership so far 
only as is necessary to secure him for the advances he made upon the merchan- 
dise described in the bill of lading, and in such a case as this he is bouud to 
sell upon receipt of the purchase price from the principal, or, in other words, 
upon receipt of the amount he advanced upon its crédit. In no other sensé 
is the correspondent the owner of the property." The court did not mean 
that It was In ail respects a condltional sale. If it had been, one of the con- 
séquences would hâve been that the bank could hâve reclaimed the goods and 
kept them, and not been llmited to 40 per cent, of their value. 

In Pennsylvania the courts hâve held that deliveries under thèse trust re- 
ceipts were bailments. They hâve explicitly repudiated the doctrine of con- 
dltional sales. They were compelled to do thIs, as there is a rule of law in 
Pennsylvania that the vendor, in the case of condltional sale, cannot prevail 
against the assignée in insolvéncy of the vendee, and there would lune been 
great injustice in applying such a rule in the case of trust receipts. Browii 
V. Billington, 163 Pa. 70, 29 Atl. 904. ' 

The Suprême Court of the United States has passed upon the question rais- 
ed in the Logan Case. In Dows v. National Exchange Bank, 91 U. S. 018, 2.". 
Ij. Ed. 214, the purchasers of grain happening also to be the owners of a stor- 
age warehouse, the bank allowed them to keep the property for its account. 
stipnlating that it was to be delivered from the warehouse only ou payment 
of the drafts drawn by the shipper. It was held that the bauk was the owu- 
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er and could re'coyër against third parties, ,to whom the purchasers had wroiig- 
fully sold thé "grain; tliat the purcliaSers were in the position of a bailee. 
"The possession fhey had, therefore, \va« not their possession. It belonged to 
their ballors, and they ■were merely warehousemen and not vendees." 

The English courts do not appear to hâve had occasion to eonsider thèse 
trust receipts, but they hâve frequently beèn required to discuss the relations 
of bank aud buyer where bills of ladlng are Issued lu the name of it or of 
the shlpper to secure the purchase price.' They were for a long tlme Indis- 
posed to allow the Jus dlsponendi to the extent demanded in the Interests of 
the shlpper or bank, but the demands of commerce were allowed to prevail, 
and In Mirabita v. Impérial Ottoman Bank (1878) 3 Ex. Div. 164, the law as 
it practically now Is was summed upby Cotton, L. J., some of whose conclu- 
sions are embodied In the sales of goods act. He throughout treats the rela- 
tion as depending upon the conduct and Intention of the parties, and he sets 
forth a number of situations which can arisë and the différent conséquences 
which respectively resuit from them. 

In Glyn Mills & Co. v. E. & W. I. Dock Co. (1882) L. E. 7 App. Cas. 501, it 
was said, per Lord Blackburn: "From the terms of the application it Is plain 
that the bankers were to hâve the property wlth a power of sale in the goods 
represented by the bills of ladlng, so far as was necessary to secure their 
advances, and that subject thereto Cottam & Co. (iiuporters) were to remain 
owners of ail the rest of the interest in the goods, and mlght do as owners 
everythlng consistent wlth the property thus glven to the bankers. I do not 
think it is necessary to express any opinion on a question much discussed by 
Br«tt, L. J. — I mean whether the property which the bankers were to hâve was 
tlie whole légal property In the goods, Cottam & Co.'s interest being équitable 
ouly, or whether the bankers were only to hâve a spécial property as paw- 
nees, Cottam & Co. haviiig the légal gênerai property. Either way the bankers 
had a légal property, andat law the right of possession, subject to the ship- 
owner's lien, and were entltled to malntain an action against any one who, 
without justification or légal excuse, deprived them of that right." 

The resuit of the cases is that, when a banker advances money for the pur- 
chase of goods and takes the goods as securlty, the contract of the parties in 
respect to the title and disposition of the goods will be recognized and en- 
forced. If the banker stipulâtes for the légal title, that stipulation will be 
enforeed to the extent necessary for his protection. The title is, in its nature, 
at ail times a security title, and no more ; and it is incident and subordlnate 
to the gênerai obligation of the purchaser to repay the banker his advance. 

In this connection the différence between thèse transactions and true con- 
ditional sales is apparent. In cases of true conditional sale, where It has been. 
held that the vendor having reclalmed and sold the goods cannot afterwards 
sue for his deflciency, it is pointed out by the courts that by retaklng the 
goods the whole considération has failed or been terminated, and that there 
is no further considération upon which to sne. Earle v. Koblnson, 91 lluu, 
363, 36 N. Y. Supp. 178. When a banker advances money for the purchase of 
goods the resuit Is différent, because the considération is différent. The con- 
sidération is not the supplying of goods, but the supplying of funds. The 
goods themselves are no essentlal élément in the contract, being merely securi- 
ty for its exécution. The claim of the German Bank of London is not upon a 
cause of action for goods sold and delivered, but for money lent to or f urnished 
for the silk company. 

Certainly a banker never Intends that the amount of his recovery shall dé- 
pend upon the value of the goods. He is concerned only with gettlng back his 
advance, with Interest and commissions. That is his business. Just as he has 
to return any surplus after a sale of the security, so he has a right of action 
for any deflciency which may resuit. It is clear enough that in the ordinary 
case, where the banker has not parted with possession of the goods under trust 
receipt or otherwise and is foreed to realize upon them at a loss, he is entltled 
to claim for a deflciency, and there is no reason why, because he has giveu 
them up and retakén them, his rights should be any less. 

If further iHustration were needed of the différence between the transaction 
in question and a conditional sale, It can be fouud in this view of it: At 
whose risk is the property from the Inceptlon of the transaction? No one will 
prétend that If the goods were destroyed at sea without Insurance (there be- 
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ing no agreement fcjr Insurance) the loss would fall upon tlie bank. Yet, if 
the transaction were a conclitional sale, tlie risli of loss would be upon the 
bank until it delivered tlie goods to the importer. 

ïlie application of the analogy of conditional sale to its remote conséquences 
would produce hère a great injustice. There Is no authority, which nécessi- 
tâtes such a holding, and, Indeed, the cautions expressions of the courts leave 
it to be inferred that they do not inteud this analogy to be pushed farther 
thau the case requires. The transaction is not actually a sale, and that word 
is used only by fiction or analogy. It is not uecessary to flnd in the nomen- 
clature of security relations a category iu which to place this one. It is gov- 
erned by the con tract of the parties, and the contract will only be disturbed 
by courts for illegality. It is not pretended that this contract is illégal. My 
conclusion is that the bank is not iirecluded by the retaking of the silk from 
recovering tlie loss which it has suffered by reason of the sale of the silk be- 
low the invoice valuation. 

It is then to be deterniined whether the bank had the right to sell as it dld. 
The crédit agreement gives it ample powers in this respect, and the sale, in 
the absence of proof of fraud or willful neglect, must be supposed to be a 
fair oue. 

The question was raised whether the bank is entitled to recover the fee of 
$500 paid to its attorneys in Pennsylvania. This, I am of opinion, it can 
charge under the crédit agreement as an expense of the sale. The propriety 
of the amount of the fee was not questioned before me, and I flnd it to be per- 
missible in amount. 

I accordingly flnd that the German Bank of London is entitled to recover 
the amount of its claim as ahove stated, with Interest. 

Since writing this opinion, I learn that In the proceedings in the assignment 
of Richardson and Denny in Boston, about 15 years ago, the liolder of trust 
receipts was allowed to prove for bis deflciency after realiziug upon the se- 
curity. The proceedings were uncontested. 

Davies, Stone & Auerbach and Shattuck & Glenn (Charles E. Hotch- 
kiss and Garrard Glenn, of counsel), for receivers. 

Wilmer, Canfield & Stone (Harlan F. Stone, of counsel), for Ger- 
man Bank of London, Limited. 

WARD, Circuit Judge. The exceptions to the report of the spécial 
master are overruled, and the report confirmed on his opinion. 



In re BEACHT & CO. 

(District Court, E. D. Wisconsin. June 7, 1909.) 

1. Bankruptcy (§• 14.5*) — Property Vesting in Trustée — Corpoiîations — 
ItiGiiTS or Action Against OrFicEBS Under Illinois Statute. 

Hurd's Rev. St. 111. 1908, c. 32, § 10, providing that "if the indebtedness 
of auy stock corporation shall exceed the amount of its capital stock the 
directors and ofticers of such corporation assenting thereto shall be per- 
sonally and individually liable for such excess to the credltors of such 
C(jrporation," as construed by the Suprême Court of the state, gives a 
right of action against ofHcers which belongs exclusively to credltors, and 
which is not an asset of the estate of the corporation in bankruptcy and 
does not pass to its trustée, but may be enf&rced by credltors as a sec- 
ondary security independently of the bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dig. § 203 ; Dec. 
Dig. § 145.*] 

'For other cases see same topic & § numbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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2. BASrEBUiPïÇT (§ 143*) — Pboperty Vesting in Trustée — Cobporation s — 

StATDTOEY RiGHT OP ACTION AGAINST O'FFICEHS. 

Hurd's Rev. St. 111. 1908, c. 32, § 18, whlch makes the offlcers and di- 
rectors of any corporation who assume to exercise corporate powers or 
to use the name of the corporation before ail the stock shall lie subscribed 
in good'faîth jolntly and severally liable for ail debts and llabillties made 
by them in the name of the corporation, as construed by tbe Suprême 
, Court! of thé State, is hlghly pénal, and can be enf orced only by a créditer 
In ^H action at law, the right of action being bne which does not belong 
to the, pretended corporation nor pass to its trustée in bankruptcy. 

[Bdi flote. — For other cas^, see Bankruptcy, Cent. Dlg. §■ 205; Dec. Dig. 
■§145>.3, ■ ■, 

3. Corporations (I 88*)^Stockhoi,ders— Payment for Stock in Merchan- 

DISE. 

Under the Illinois statùte it is compétent for the directors of a corpora- 
tion to accept marchandise In which the corporation is autborized to 
dèàl In Heu of cash in payment for capital stoclc, and such a transac- 
tion can only be impeached for actual fraud. 

[Ed. Note. — For other cases, see Corporations, Cent. Big. | 338; Dec. 
Dig. §,SI8.*] • 

In Bankruptcy. On review of décision of référée. 

This Is d 'statutory rçvlèw of an adjudication made by Hon. E. Q. Nye. 
référée in bankruptcy, whereby the claim ôf Jacob Laskln against the bank- 
rupt corporation was allowed. The objections flled by tbe trustée to such 
claim are-as foUows: 

First. That no amount is due or owing from said bankrupt to said JacoD 
Laskin. 

Second. That said Jacob Laskin was guilty of fraud in securiug the charter 
for said corporation, and was guilty of violatlng the corporation laws of 
Illinois under which said corporation was formed, and that such fraud and 
such violations resulted in détriment to the creditors of said estate. 

Third. That under section 16, c. 32, of the Laws of the state of Illinois 
(Hurd's Rev. St. 1908), said Jacob Laskin is liable, personally and Individual- 
ly, to the trustée of said estate in a sum far in excess of his alleged claim, for 
the reason that he consented to the création of debts far in excess of the 
amount of the capital stock. 

Fourth. That said Jacob Laskin Is Indebtêd to your trustée for the capital 
stock of said corporation that said Laskin subscribed for, and upon which he 
had pald but the sum of about $400. 

Au objection was iuterposed by sundry creditors, alleging prefereutial pay- 
ments to claimant within four months of the flling of the pétition. This ob- 
jection was practically abandoned at the hearing. 

The bankrupt is a corporation organized under the laws of the state of 
Illinois in Octobel", 1906, with a capital stock of $5,000, dolng business in 
selling furs, ladies' suits, cloaks, etc., at Green Bay, Wls. The incorporators 
were Jacob Laskiu, of Chicago, J. W. Beachy, and A. L. Wolfson, who sub- 
scribed for the total amount of the capital stock. The corporation was ad- 
judieated bankrupt August 31, 1908; Jacob Laskin flled a claim against the 
estate for $2,091.50 for money loaned, and goods, wares, and merchaudise sold 
and delivered to the bankrupt from time to time. It is conceded that the 
bankrupt corporation did receive from the claimant the amount of money, 
goods, wares, and merchandise set forth in the claim, and that the prices 
chargea for such goods were reasonable. So that the first objection was prop- 
erly overruled by the référée. The real contest arises over the alleged fraud- 
ulent conduet Of Laskin in ct)nnectlou with the organization of the corporation. 
This objection is predlcated upon three sections of the Illinois statute. Sec- 
tion 16, c. 32, Hurd's Rev. St. 111. 1908, reads as follows: 

"If the indebtedness of any stock corporation shall exeeed the amount of 
its capital stock, the directors and offlcers of such corporation assenting there- 

•For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to, shall be persoually and individually liable for sueh excess to the creditors 
of such corporation." 

Section 18 reads as foUows: 

"If any person or persons, belng or pretending to be, an offlcer or agent, or 
board of dlrectors, of any stock corporation or pretended stock corporation, 
shall assnme to exercise corporate powers, or use the name of any such corpo- 
ration, or pretended corporation, without complying with the provisions of this 
act, bef ore ail stock named in the articles of incorporation shall be subscribed 
In good faith, then they shall be jointly and severally liable for ail debts and 
liabillties made by them, and contracted in the name of such corporation, or 
pretended corporation." 

Section 21 reads as follows: 

"If any certiflcate, report or statement made, or public notice given, by the 
offlcers of any corporation, shall be false in any material représentation, ail 
the offlcers who shall bave signed the same, Unowing it to be false, shall be 
jointly and severally liable for ail damages arlsing therefrom." 

After its incorporation the bankrupt corporation engaged in the business, 
wbich it was appareiltly authorized to carry on, until prooeedings in bank- 
ruptcy supervened. 

Burke, Alexander & Burke, for trustée. 

Marshutz & Burnham, for claimant. 

Bloodgood, Kemper & Bloodgood, for certain creditors. 

QUARLES, Di.strict Judge (after stating the facts as above). The 
bankrupt corporation, having had the money and goods covered by 
the claim, would, upon the plainest principles be estopped to raise 
a:ny of the objections based upon malfeasance of the officers of the 
corporation, and it is difficult to see why the trustée is not afïected by 
the same estoppel. Speaking broadly, the theory of the bankruptcy 
act of July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 
3418), is that the trustée steps into the shoes of the bankrupt, sub- 
ject to the same liens, conditions, and restrictions under which the 
bankrupt rested. Congress enlarged the jurisdiction of the bankruptcy 
court to recover property, when the transfer was fraudulent or prefer- 
ential, by sections 60b, G^e, and ^Oe. When the trustée accepts a 
lease, or a contract for a lease made by the bankrupt, he must assume 
every obHgation and be bound by ail the conditions that the contract 
imposes upon the bankrupt. Loveland (3d Ed.) p. 488. 

The same rule applies to property purchased by the bankrupt on 
condition. It passes to the trustée subject to ail such conditions and 
liens. Loveland, p. 491. This rule is familiar, that the title of the 
trustée to assets is no better than that of the bankrupt. Hewit v. Ber- 
lin, 194 U. S. 399, 24 Sup. Ct. 690, 48 L. Ed. 986 ; York Co. v. Cas- 
sell, 201 U. S. 350, 26 Sup. Ct. 481, 50 L. Ed. 782. It would hâve 
been impossible for the bankrupt to bring any suit to enforce the 
several statutory liabilities, under the Illinois law, against officers of 
the corporation. How, then, does the trustée succeed to any such 
right in the absence of any statutory authority? 

The trustée by his objection sets up two statutory causes of ac- 
tion, based upon sections 16 and 18 of the Illinois statute, which ap- 
pear in full in the statement of the case. The issue thus tendered by 
the trustée is to be regarded in the nature of a set-ofï, although not 
pleaded with technical accuracy. We cannot indulge a wholesale col- 
latéral attack upon the corporate existence of the bankrupt corpora- 
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tion to establish personal liability of Laskin as an officer thereof. It 
is elementary that such collatéral attack cannot be sanctioned. The 
trustée must establish a légal or équitable cause of action based upon 
thèse statutes, with which he is invested. The question thus broadly 
presented is whether the trustée has ariy cause of action which he can 
advanceas a set-off or défense to the claim. This requires an in- 
vestigation of the statutes in question, and the construction that has 
been placed upon them by the highest court of Ilhnois. 

By a long line of décisions in Illinois it has been held that section 
16 is not pénal, but remédiai, in its nature ; that it is intended to fur- 
nish creditors protection against the malversation of officers of a de 
jure corporation; that it is contractual in nature, and imposes upon 
corporate officers transgressing the law an obligation in the nature of 
suretyship, and that therefore it is to be strictly construed; that the 
efïort of the statute is to provide a fund in the nature of a secondary 
security to which the creditors must resort; that it is peculiarly a 
remedy to be enforced in a court of equity in a proceeding where ail 
the creditors may be joined, and the fund distributed according to the 
maxims of equity. In this respect the doctrine of Horner v. Hen- 
ning, 93 U. S. 228, 332, 33 L. Ed. 879, appears to hâve been fol- 
lowed. Low V. Buchanan, 94 111. 76 ; Woolverton v. Taylor, 133 111. 
197, 33 N. E. 1007, 32 Am. St. Rep. 531; Lewis v. Montgomery, 
145 111.47, 33 N.E. 880. 

Under this section it has been held that only those corporate of- 
ficers are liable who hâve by some affirmative act sanctioned the cré- 
ation of the excessive indebtedness. It seems clear, therefore, that this 
statutory cause of action belongs exclusively to the creditors. It is 
a secondary security which is not an asset of the estate and does not 
pass to the trustée. Such a claim may be enforced by the creditor in 
any court having jurisdiction, quite independently of the bankruptcy 
proceedings. Loveland (3d Ed.) p. 494; Re Crystal Spring Bot- 
tling Co. (D. C.) 96 Fed. 945. 

It is familiar that by what is known as the "bankruptcy rule" the 
creditor must enforce his own security and share in diyidends only 
on the balance of his claim after making due allowance for the pro- 
ceeds of such security. This doctrine is enforced, and the différence 
between this System and the ordinary chancery rule in marshaling as- 
sets is enforced, in Merrill v. Bank, 173 U. S. 131, 19 Sup. Ct. 360, 
43 E. Ed. 640. The advantages and necessity of this rule are em- 
phasized when we remember that the right of each creditor to avail 
himself of this secondary security must dépend upon the peculiar f acts 
and circumstahces of each case, and cannot be considered and passed 
upon in a wholesale issue such as is hère presented. 

The construction placed by the courts of Illinois upon section 18 is 
radically différent. It is to punish the supposed officers of a pretend- 
ed corporation from masquerading as such. It is looked upon as an 
affront to the sovereignty of a state and a matter of public concern. 
It is therefore treated as highly pénal in its character, and therefore 
a cause of action with which a court of equity cannot deal, because 
equity does not enforce penalties. Loverin v. McEaughlin, 161 111. 
417, 435, 44 N. E. 99. 
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The distinction between the two sections is pointed out in Gay v. 
Kohlsaat, 223 111. 260, 270, 79 N. E. 77, 80, where the court say: 

"The object and purpose of section 16 was to protect creditors of corpora- 
tions, and we find in it no Intimation of any application to a person, or an as- 
sociation of persous, wrongfully assuming to exercise corporate authority and 
thereby incurring indebtedness. By this section creditors are protected 
against de jure corporations where they incur indebtedness beyond their 
capital stock. By section 18 creditors are protected against persons contract- 
ing an indebtedness by unlawfully pretending to exercise the functions of a 
corporation." 

The court further holds in substance that under section 18 the 
action must be at law, while under section 16 the action is by bill 
in equity. 

There is no correct conception of pleading that would tolerate the 
joinder of thèse two statutory causes of action. What we bave said 
above regarding the title of the trustée applies with equal force to 
the cause of action under section 18. It is a légal cause of action 
which can only be enforced by the créditer, and does not devolve up- 
on the trustée. 

There is also another impediment which might be suggested. If 
the forfeiture under section 18 is to be considered as strictly pénal, 
it is doubtful whether the fédéral court can be employed to enforce 
pénal forfeitures imposed by another sovereignty. Wisconsin v. Pél- 
ican Ins. Co., 127 U. S. 265, 8 Sup. Ct. 1370, 33 L. Ed. 239. This 
subject was considered and elaborately discussed by the Suprême Court 
in Huntington v. Attrill, 146 U. S. 676, 13 Sup. Ct. 224, 36 L. Ed. 
1123, which arose under a statute substantially like section 16. It 
is there held that a judgment rendered upon a remédiai statute in one 
State is entitled to the protection of the Constitution of the United 
States requiring full faith and crédit to be given to such a judgment 
in other states. It is unnecessary to pursue this discussion, because 
the instant case must be ruled by the principles above laid down. 

As to the fourth objection interposed by the trustée, that the plain- 
tifï is indebted on his subscription to capital stock, it is familiar that 
such a liability is an asset of the estate and belongs to the trustée. The 
learned référée, after a careful examination of the évidence submit- 
ted, décides that the corporation exchanged its stock with the claimant 
for an amount of merchandise which the corporation was qualified to 
deal in, and which was a necessity in order to carry on its business ; 
the goods and merchandise thus furnished by Laskin, together with 
some $400 in money, before the bankrupt corporation commenced 
business, exceeded the amount of his subscription; that while no 
formai resolution seems to hâve been passed accepting such mer- 
chandise in lieu of cash, still by common consent such stock in trade 
was so accepted by the directors, and that no fraud or collusion is 
proven in the premises. Under the Illinois statute it is entirely com- 
pétent for the directors to accept merchandise in lieu of cash for the 
payment of capital stock. Where paid-up stock is issued for property 
received, there must be actual fraud in the transaction to render the 
stockholder liable. Streator Car Seat Co. v. Rankin, 45 111. App. 226 ; 
Davenport v. Piano Implement Co., 70 111. App. 162 ; Farwell v. 
Great Western Telegraph Co., 161 111. 522, 44 N. E. 891. Under the 
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authoritiefi considérable latitude is given the board pf directors, of a 
corporatÏQH.in.this regard in abgisnçe of fraud or collusion.: It bas 
net been claimçd ; that ia this exchange there was any discrepancy in 
values, and I find nothing in the record to justify a reversai of the 
référée on this issue of fact. ■ 

For the'ée réafeons, the ruling of the référée must be afiSrmed. 

I f eel, however, that an ôpportunity should be extended to the cred- 
itors to enforce the statutory liabilities awarded to them by the law 
of Illinois, if they be so disposed. I therefore direct that the claim 
of Laskin remain in abeyance, without final allowance, for the period 
of 30 days, and,, if during that period the creditors shall institute such 
proceedings under the Illinois statutes, that the final allowance of 
L,askin's claim be deferred until such litigation can be conclùded. If, 
however, no such proceedings are taken by the creditors within the 
period of 20 days, then the Laskin claim is to be allowe<J by the réf- 
érée in accordance with this opinion. 



BROOKFIELD et al. v. NOVELTY GLASg MFG. CO. 

(Circuit Court, D. New Jersey. January 27, 1908.) 

1; Patents (§ 286*)— In^bingement— Damages Recovebable. 

, jWhere the owner of a patent was not individually engagea In the manu- 
facture or sale of the patented' article, lie cannot recover from an infring- 
er as damages the profits of which a corporation licensee In which he was 
a ^tockholder was deprlved by the infringement where such corporation 
Is nqt a party to the suit, nor any part thereof , In the absence of proof 
of the, ternis of the license. 

[Ed. Note.— For other casés,' see Patents, Cent. Dlg. §§. 453-456 ; Dec. 
ÏJlg, §■' 286.*] 

2. Patents (§ 318*)— Infsingement— Pbofits Recoa'ebable. 

Where the clalms of a patent infrîngèd are for a Combinatlon of old 
éléments, the Invention conslstlng in the combinatlon, the infringer is 
liable for ail of the profits made by thè use of such comblnation. 

[Ed. Note.r— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
DJg. § 318.*] 

3. Patents (§ 318t)— Infringement— Profits Recovebable. 

The profits recovçrable from the user pf an Infrlnging machine include 
ail pfr the profits made. upon the produçt of such machine, where the in- 
fringer could hâve ûiade no profits by the use of any other machine theu 
known ànd open to his use. 

[M. Note.— For other cases, see Patentsi Cent. Dig. §•§ 566-576; Dec. 
Dig; i 318.*] 

4. Patents (§ 318*)— Infringement— Profits Recovebable. 

Tliatthè profits made by an Infringer Were in part the resuit of an al- 
légea unlawful agreement between competing manufacturers to malntaiu 
priées, to which agreement a corporation in which the owner of the patent 
. is a stockholder was a party, does not lessen the llablllty of such Infringer 
for the profits made' by hls infringment. 

[Ed. TSTote.- For other cases, see Patents, Cent. Dlg. §§ 566-576: Dec. 
Dig. §318.*] ; 



In Equity. Qn exceptions to master's report. 



•For other caseB.seé same toplo & S ntimbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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For opinion sustaining the patent and finding infringement, see 
184 Fed. 551. 

Robert N. Kenyon and George W. Mills, Jr., for complainants. 
Joseph C, Fraley and Walter H. Bacon, for défendant, 

LANNING, District Judge. The bill of complaint in this case was 
filed in 1901 by William Brookfîeld as sole complainant. By it he 
alleged that he was the sole owner of two patents, Nos. 542,565 and 
532,973, for improvements in presses for making glass insulators for 
telegraph pôles, etc., capable of conjoint use and actually conjointly 
used by him in one and the same machine, and that they were a,lso 
so used by the défendant company in infringement of his rights. 
There was the usual prayer for an injunction and an accounting. On 
the hearing upon pleadings and proofs, Brookfield having died and 
his executors having been substituted as complainants, an interlocu- 
tory decree was entered adjudging the défendant an infringer of 
claims 1, 2, 3, 6, 7, and 8 of patent No. 543,565, but not of any of 
the claims of patent No. 533,973, and referring the cause to a master 
to take and report an account of the defendant's profits and the com- 
plainant's damages. The master now reports the profits at the sum 
of $39,910.48, and the damages at the sum of $54,701.08. 

The exceptions présent several important questions. In the first 
place, it appears that Brookfield permitted the Brookfield Glass Com- 
pany — a corporation having outstanding 1,600 shares of its capital 
stock, of which Brookfield owned 1,370, and his three sons the re- 
maining 130 shares— to use his patented presses, and that he never 
individually used them in any business whatsoever. In ascertaining 
the amount of damages sustained by Brookfield, the master has pro- 
ceeded on the theory that they are fixed by the profits which the 
Brookfield Glass Company would bave made except for the defend- 
ant's infringement. But it is impossible to ascertain what part of 
those profits Brookfield would bave been entitled to, for the reason 
that the proofs are silent concerning the nature of the agreement be- 
tween Brookfield and the Brookfield Glass Company. The presump- 
tion is that the Brookfield Glass Company had no corporate power 
to enter into a copartnership with Brookfield, and therefore the case of 
Yale Lock Manufacturing Co. v. Sargent, 117 U. S. 536, 6 Sup. Ct. 
934, 39 L. Ed. 954, which held that Sargent was entitled to recover 
ail damages which his copartnership had sustained by the infringe- 
ment of his patent, while he might be liable on an accounting in a 
suit by his copartner against him, is not applicable. That the com- 
plainants are entitled to recover what damages it is legally shown 
Brookfield sustained, is clear; but the profits which the Brookfield 
Glass Company might bave made if there had been no infringement 
by the défendant, in the absence of any proof of the contractual rela- 
tion between Brookfield and the Brookfield Glass Company, is too un- 
certain a basis on which to make an award of damages to Brook- 
field's executors. In determining the amount of Brookfield's dam- 
ages, the question is, what did he lose? not, what did the Brookfield 
Glass Company lose? Brookfield was not at any time during the 
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period of the infringement in a position to supply the market vvith any 
insulators whatever. Individually, he was not in the business of manu- 
facturing or selling insulators. If he sustained any loss, it was not the 
direct and proximate resuit of the infringement, but his failure to 
receive from the Brookfield Glass Company, as one of its stockhold- 
ers, or under some contract with that company, as large a sum by 
way of dividends, royalties, or otherwise as he would hâve received 
except for the defendant's compétition with the Brookfîéld Glass Com- 
pany. If the Brookfield Glass Company was BrOokfield's exclusive 
licensee, either under a written or an oral license, and that company 
had been joined in the bill of conipl^int as a co-complainant with' 
Brookfield, the profits lost by the company by reason of the unlaw- 
ful compétition of the défendant might probably hâve been recovered 
for the benefit of the company, and , théreby Brookfield might hâve 
bèen indirectly benefited. If, on the ôther hand, the company was 
not BrOokfield's exclusive licensee, it sustained no damage whatever. 
In any aspect of the case, therefore, the présent attempt to fix the 
damages sustained by Brookfield as the whole, or even any part, 
of the profits which the Brdokfield Glass Company would hâve made 
if thère had been no infringement, must fail. Furthermore, as Brook- 
field was not engaged, individually, either in the manufacture or sale 
of insulators, as he had no manufacturing plant, and was not in a 
position to supply the market with any insulators whatever, he had 
no business which was interfered with by the defendant's infringement. 
At most, therefore, his damages were only nominal. 

Exceptions 14, 15, 16, 17, 18, 19, and 34, ail relating to the ques- 
tion of damages, are sustained, and no part of the sum of $54,701.08, 
reported by the master as the damages sustained by Brookfield, is al- 
lowable. 

This brings us to the considération of the question concerning the 
profits made by the défendant, which the master reports at the sum 
of $29,910.48. The défendants' counsel argue, in their brief, that, if 
the complainants are entitled to recover any profits whatever, it is 
not the whole amount realized as profits from the defendant's glass 
manufacturing business, but only the benefit or advantage contributed 
to that liusiness by the use of that fraction of the machinery which 
was covered by claims 1, 2, 3, 6, 7, and 8 of the patent. Each of thèse 
claims, however, is for a combination. In considering the claims, 
Judge Bradford, in the opinion on which the interlocutory decree was 
entered ( [C. C] 124 Fed. 553), declared that^ ail the éléments of the 
combinations mentioned therein are old, but he sustained the claims 
as valid combinations. When claims 2 and 3 of the same patent were 
before me, in Brookfield v. Elmer Glass Works (C. C.) 144 Fed. 418, 
I also- held the éléments of the combinations in those two claims 
to be old, as did the Circuit Court of Appeals in 154 Fed. 197, 83 C. 
C. A. 180. The éléments thus combined constitute the whole ma- 
chine. The patent does not cover a cornbination which constitutes a 
mère part of the machine. Consequently, if there be no other valid 
objection, the complainants are entitled to recover ail the profits re- 
alized by the défendant by the use of its machines, because thèse ma- 



BROOKFIELD V, NOVELTT GLA8S MFG. CO. 833 

chines were composée! of nothing but the éléments entering into the 
patentée! combination. 

It is said, bowever, tliat, as ttie défendant might !iave !aiwfu!!y 
adopted one of the o!d methods of manufacturing insu!ators, the com- 
plainants are entit!ed to recover on!y that part of the defendant's 
profits which was over and above what they cou!d hâve made by 
adopting one of those old methods. But there is évidence to the eiïect 
that the patented combination (I<nown as the "Kribs Press") is so far 
superior to ahy press which preceded it, both in the quantity and 
quality of its production, that successful compétition by the use of 
any of the o!d presses was utterly impossible. Judge Bradford, in his 
opinion above ref erred to, says : 

"ïhe insulator press of the patent largely increased the production and Im- 
proved the character and quality of glass insulators, at once met with great 
snccess, and practically superseded the older methods of manufacturing those 
articles." 

The master, too, reaches the conclusion, on the proofs before him, 
that the défendant could hâve made no profits by the use of any of 
the old methods of manufacture. At the présent time, and during 
the period of the accounting in this. c^se, insulators were and are 
successfully made by the use of the Dufïield press, but that press was 
not in use, and apparently not devised or invented, until about March 
1, 1903. The master has allowed to the complainants no profits made 
by the défendant after February 28, 1903, and he lias correctly based 
the accounting on a period ending dn that date. The complainants 
are entitled to recover al! the profits actually made by tlie défendant 
up to and including February 28, 1903. This conclusion disposes 
of exceptions 1, 2, 3, 4, 5, 6, and 7, al! which must be overruled. 

The master reports the defendant's profits at the sum of $29,910.48. 
He has refused to allow the following items of expense, which refusa! 
is the subject-matter of exceptions 8, 9, 10, 11, and 12: 

For traveling expenses $ 496 4G 

For discount and interest 1.060 73 

For interest on bonds ; 2..50.5 00 

For salaries 18,080 00 

For légal expensés. 2,C85 67 

The défendant has ofifered no explanatory évidence concer.ning thèse 
items. The books of the défendant fail to show, in any satisfactory 
rrianner, that they were expensés incurred in the production or sale 
of insulators. It is fair to infer that the "légal expensés" were in con- 
nection with the litigation in this cause. The "traveling expensés" 
may hâve been incurred in connection with the same litigation. The 
"interest on bonds" may relate, at least in part, to interest paid on 
bonds issued by the défendant in payment for a patent. The "sal- 
aries" were enormously increased about June 1, 1902, were paid only 
to the four ofl5çers and stockholders of the défendant company, and 
were doubtless intended as the défendant company's method of dis- 
tributing profits. The "discount and interest" may hâve been paid on 
loans to the défendant, but, if so, it is not probable that any loans would 
hâve been necessary if the salaries had been kept down to reasonable 
170 F.— 53 
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figures. In the absence of explanatory évidence by the défendant, ex- 
ceptions 8, 9, 10, 11, and 13 must therefore be overruled. 

It is further conticnded by the defendant's counsel that a certain 
agreenjent enteredintoiby the BrooUfield Glass Company, the Hem- 
ingray , Company, andiÇ. S. Knowles, dated April SI, 1901, to main- 
tain priçes of insulators, was in violation of the Sherman anti-trust 
act; ..that the profits, made by the défendant çompajiy were, at least 
in part^:the fruit of: the alleged unlawful; agreement; and that the 
cotnplainants, as représentatives of Brookfield, cannot recover in equity 
any pîtrt of such ffwit. ^The défendant has embodied, in exceptions 30, 
21; aiid;^3, a statement that, firookfield bimself was also a party to this 
agreement. The proof s, however, dd not support, ;the statement. Al- 
though Bropkfield îw^s, vçry^ probabljf the dominating spirit in the 
BroQkfield Glass Company;,, me parties to the agreement were the 
Brookfield Glass Company,,ir the Hemingray Company, and C S. 
Knowles. None of the parties to that agreement is before this court. 
Nq puch. défense is s^t up in the answer to Brookfield's bill. Excep- 
tîBiiè g'O^âl, atid?f3shotiIdthèi'efofé'be overruled.' ; 

Wh.at ^h'as beén said disposes; ysbf'df exceptions 13 and 23, in each 
df '-vVhich bbjection is thade td the recpvery of âhy of thè defendant's 
pfdfits. '^ Thèse exceptidris, are oyérruléd. ^ 

A ïjnàl dècree will be entered in Itècordance with thèse views. 



1 , ,i': ■ .. , EARN ,IiI:NE S.: S. CO.;V. UNITED STATES. .; .. , , 
'■ • (Circait Coùlft, E. D. PennfeylVanla. June 12, 1909.) 

,.„.„' ,- ■ , No. 19^., 
SÀLVÀOE (I 28*)— Rescue <5f DfeRELiOT— Naval Coal Barge— Amount op Com- 

An award of $4,0pO made against the United States, for tlie salvage of 
a derelict iron coal batge belonglbg to the navy and worth $18,000, whleh 
was plckfid iip olï the.southern.coast of .Florlda and towed to Jacksonville 
bythe. steamshlp, Nordkyn, worth. about ,,$100,000, then on a voyage under 
a tlme .charter at. a. monthly hire. of $4,000, whicb was delayed 46 hours. 
Théi barge was In the tcack of vessels, and would. probably hâve been 
picked up by some.other.vessel, .but,.beiug.wltl}Oïit lights, was a menacQ 
to navigation. ïhe sea was somewhat rough, and the service attended 
\yWh soine danger, apd the ^vi'ard i^cluded $350 for the towage oî the 
barge by a tug up the, St. ïohns river. 

[Éd. Note.— For otliier. cases, see Salvage, Cent. Dlg. g§ 69, 71; Dec. Dig. 

In Admiralty. Suit aigainst the United States for salvage. 

Charles Welsh Édmtirids and Fi'ancis S. L,aws, for petitioner. 
, Walt(çr C. Douglas, Jn, Asst. U.'S. Atty., and j.Whitaker Thomp- 
son, U. S. Atty. , • , 

■ .J. B. McPHERSOk, District Ju%e. This is a suit under the so- 
called "Tucker Act" of MaWh 3, ISg'y, c. 35Ô, 24 Stat. 505 (.U. S. 
C|drhp. St. lÔOl, p. 753), and is brought by the Ëam Line Steamship 

*for;Oitlief oases eee samb tdplc & | ^umbsr in Dec. & Am. Dïge. 3.907 tç ^ate, & Rep'r Indexes 
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Company, charterer of 'the Ndrwegiati steamship Nordkyo, to ré- 
cover salvâge from the United States for the rescue of a derdict coal 
barge belbnging to the navy. In obédience to the act, I fitid the facts 
to be as follows: 

The Nordkyn is a steel vessel of 2,104 tons net register, and was 
worth about $100,000 when the service in question was rendered. On 
April 6, 1&07, she was under a time Charter to the Earn Line Steam- 
ship Company, the monthly hire being nearly $4,000. Her crew 
comprised 35 officers and men, and the monthly wage account was 
2,720 krbner, or about $725. Her daily coal consùmption undèr full 
speed' was from 20 to 22 tons. She left Baltimore on April 2d, bound 
south for Tampico, Mexico, with a cargo of coal. On Saturday, 
April 6th, between 4 and 5 o'clock in the af ternoon, when she was oflf 
the southern coast of Florida about 15 miles northeast of Cape Cana- 
veral, the barge was seen some distance away. She had broken loose 
from a collier that was towing her from Key West to Norfolk, and, 
while it does not clearly appear that she had beein finally abandoned, 
she was at large upon the sea and was prima facie a derelict. Undeir 
a strong wind from the southwest and a high sea, she was drifting 
away from the land and was roUing heavily. The steamship came 
as riear as was prudent, perhaps within half a mile, slowed down, and 
whistled to learn if any person was ùpon the barge. No response 
being received, the chief mate and four men weré ordered to go on 
board. On account of the wind and high sea, there was some danger 
in reaching her and in climbing her ladder, but the risk was ndt ex- 
cessive, although some water was shipped during the passage, and 
no injury was done eXcept slight damage to the small boat. No one 
was on bbard, and (as has been stated) the vesseî'was apparently a 
derelict. The pumps showed about a foôt of water, but the steering 
gear seeriis to hâve beetl in order, ànd in other respects she had seem- 
ingly sufïered little injury. A new seven-inch manila hawser was 
found, and this was rnade fast to the steamship after about an hour's 
work, the mate and two men remaining oti the barge. A new line bè- 
longing td the Nordkyn was usCd as a bridle, and this was afterwards 
broken in sevefal places. After the hawsers were adjusted, the ves- 
sel turned about' and proceeded up the cOast in a nbrtherly direction, 
in order to take the barge to Jacksonville. At 11 o'clock the ship and 
her tow arrived ofï Mosquito Island, and, fearing that the barge ând 
men might be lost in the darkness, the Nordkyh came to anchor, the 
barge hariging on behind. The mate and men were taken off for the 
night. Early on Sunday morning the second mate and two men were 
put upon the barge, and the steamship resumed the voyage toward 
Jacksonville. About 8 o'clock the strâin upon the hawser caused it 
to part, and thè tow was intérrupted. The work of eight men for an 
hour or more wàs necessary befôre the hawser was agâin made fast, 
but there waS ho ' f urthér incident during the day that calls for notice. 
At 6 o'clock in the evening, the tow arfived ofï St. Johns riVer, and 
signaled for â pilot and a tug. While awaiting tlieir arrivai the ship 
Game to anchor about five miles dut from the mouth of the river, and 
at 11 o'clock that night turned over the barge to the Jacksonville 
Towing & Wtecking Company, under an agreement that she should bë 
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delivered tp the Ujiuted States court at Jacksonville, sùbject to the 
salvage claims pf the Nordkyn and the towing company. The steam- 
ship immediately resvimed her voyage to Tampico, and on Monday at 
2 o'clock in the afternoon was again at the point oiï Cape Canaveral 
^yhere she first 4iscovered the barge. 

During ail the time occupied by the tow the wind was heavy and 
the sea was high, and the steamship was obliged to run under slow 
or haï f speed for fear of parting the hawser. On both occasions 
when the hawser was run, and on the tbree occasions when men were 
put aboard the b^rge,, the stqanaship was in some, but I think not 
serious, danger of collision. While the weather may probably be de- 
scribed as stormy, there was no; alarming or very threatèning danger 
from this .source tp either vessel. A close watch was maintained on 
the tt^-rge both by day and by night for fear she might break loose. 
The distance from the point where she was picked up tô the point 
where she was delivered to the towing company's tug was 125 miles, 
makiiïg. the distance traveled by thie Nordkyn out of her course 250 
■miles ; and the time thus consume^ was 1 day and 22 hours. The tow- 
ing; cpiçapany delivered the barge at Jacksonville, a distance of 36 miles 
up .Àe St. Johns river, the service rendered after the river was reached 
involviiag nothing more than is ordinarily required of a tug on inland 
watçrs. The barge waç an iron .vessel, built. in 1884, and had been 
boughtby the United States during the Spanish War and converted 
into a coal barge for use by the navy. She was 200 feet long, 34 feet 
heam,.19 feet 9 inches depth of hol<i, and had a carrying capacity of 
1,600 tons of coal. She was equipped with four modem steam 
winches, two mo4ern boilers, a s^eam capstan and windlass, and was 
fîtted as an ocean-going barge» although she W;a$; not well adapted 
for cogjing purposes. After the reseue, she was brought to the Nor- 
folk Navy Yard, where $1,350. was spent in overhauHng her. 

Th€, towing Company put in a claim to the government for a share 
in the salvage, but (so far as appears) there bas been no litigation 
either :by that company orby the Earn Line until the présent suit was 
begun; Originally the towing company was not a party to the action, 
but reçently it bas entergd an appearance, adopted the averments of 
ûie pétition so far asits own services are concemed, and submitted its 
claim to the court, i 

It .is conceded that both claimants rendered salvage services, and it 
isalso conceded that the barge is to be treatedas a derelict, although 
she may bave been only temporarily abandoned. The character and 
extent of the services s'ufficiently appear from the finding of facts, and 
need n,ot be dwelt upon. The work was meritorious, was performed 
with skill and prudence and assiduity, and involved some, although 
not a, high degree of, hazard. It bas been urged by the government 
that the barge was in such a position that she would surely hâve been 
picked up;Sopn by some other vessel, if the Nordkyn had not undertak- 
en the tadk:;;and this I think may be assumed, if no disaster had hap- 
pened tp the barge meanwhile. ^yt, aside from the risk to which 
the barge herself was exposed in her helpless condition, it may fairly 
be taken into account (as an oflfset to the probability of reseue by 
some other vessel) that she was ; a dangerous menace to navigation, 
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and ail the more dangerous becausç many other ships were likely to 
be in the neighborhood. She was large and heavy in bulk, without 
lights and without guidance, drifting with the wind and tide toward 
the track of coastwise vessels, and it need not be said that the sooner 
she was taken in charge the safer that part of the sea would be. The 
principal contention has been waged about the value of the barge at 
the time of the rescue, and a large part of the testimony has been 
devoted to this subject. I shall not discuss it in détail; it ranges be- 
tween widely separated estimâtes, and I hâve given it careful consid- 
ération. The resuit is that I find the value to hâve been about what 
the government's witnesses hâve indicated, say, in round numbers, 
$18,000. I may add that the court's award would not be changed, even 
if her value were $35,000, for the decree is not based upon a per- 
centage, but upon my estimate of what the services were worth. Into 
that estimate the value of the property saved has necessarily entered 
in some degree, but not so essentially that the différence between 
$18,000 and $25,000 would seriously affect the resuit. 

In my opinion the Jacksonville Towing & Wrecking Company is 
entitled to $350. The Earn Une Steamship Company should recover 
the following sums: 

Charter hlre at rate of 815 pounds per month $263 60 

Wages at 2,720 kroner...; " " (say).... 50 00 

Coal (say) 22 00 

Food .....: " 25 00 

Damage to boat " 15 00 

" " line " 57 50 



$433 10 



But thèse items are to be paid either to the owners or to the char- 
terer, as the charter party may détermine. In addition, an award is 
made of $3,216.90 (making a total of $4,000) as compensation and 
reward, and this amount is to be divided among the owners, charterer, 
and crew of the Nordkyn in suitable proportions. 

A decree may be drawn in conformity with this opinion. 
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THE ACTIVE. 

(District Court, E. D. Pennsylvanla. June 10, 1909.) 

No. 50. 

1. Collision (§ 95*)— Stéameb and Ttjg with Tow— Mutual Fatjlt. 

After dark a tug started to tow a car float about a mile and a half down 
the Delaware river at PWIàdelphia from one pler to anotber. The float 
was alongside the tug on the starboard side, and the cars thereon ob- 
structed the side lights and perhaps the towing lights of the tug from that 
side, and the float carried but a single white lantern plaeed on the rail 
at the starboard corner of the bow. Owing to the wind and ebb tlde they 
missed the pler and swung to the eastward to make a turn, and when 
heading east the tug stopped, allowing the vessels to drlft downstream' 
broadside on, and whlle In such position the float was struck by a steam- 

*For other cases se« same lopic & f nuubbb lu Dec. & Am. DIgs. 1907 to date, & Rep'r ludezea 



' - ihliiiîctfinliife ni)8ti'eaiHi, whlch iaifteajfttely ^roGéèdai WtthOilt «tbpptog OP 
' gSv4ng Iier;na«iç./i;Séï(l, that tKa steamsliip wss.,ln;faïOt<!ti*eause ofiher 

fatlure to stand bx as required by Act Sept. 4, 1890, jC. 8t5.,§ 1, 26 Stat. 

4Si5 |U. S. Comp. St. 1901, p. 29i^,ana prima fàcie ,rèspon,sible for tUe 

doïUsibn/ and wks àtfeo in faùlt' iôf feelng on tbe ^r<?ttg felde- of the river 

-• -witïftu-t'glving any.^dd r«as<)ri'tliër6fôi'; that thô tug was also In fault 

: foiî;£(lacJng berselî andtow Ina positlen wh^re bèrrlights ,were probnbly 

,ob§ç<|ired f;rom ap a,pproaching vessel b^tbe caxa on th.p ^oat withqut 

■ souridinfe anvwarnlhg pf ber présence tfi tbé fPii^oàGlilh^ steamer, aud for 
• ' ndt'i'nïbuflting à éire'^ïi Mgbt on tbé Starïioàrd' bow of tfre tcHv à's requlred 

-' : byythè Pflôt' RWelS m, lûland Waters (Mi' lâ05) raie 12, par; S. 

|lEa.^'Note.— For :ot]i«: cases, seô Oolllslon, Cent ï)lg.' |§ £l0iÛ-202; I>ec. 

..T-:J!>t&!|95.5].,. ,;• .:-;. .,..;:,| ,.• . ,: .'y.,,: ' 

8, Co^toMOSK 75*)-rtiIoaTS— Barqh lït ;Tow, AtoNGSiriii>-TPil.OT Etjles. 
,,, t jPlJbt Bules for Inland Waters (Ed, 1905) rule ,12, par.,?, applles to the 
. .Tîela^arë river, and reguires a car fioat In tow alôngslde of a tug on tbe 
statboard side, Wbefé tb? cars obsetiriei tbe side llgbtà of tbe tug, to carry 

■ ïÈigreeii Ugbt at nigbi diï her starboard bow: 

r v][?Éd. Note,'— For other cases, seé Collision, Dec. iDlg;!s 75.*1 

s; IniAjdmijf'alty. Suit for collision. : i i : r.\ ;'; 

Jdm Fi'I^éwi^, forlibelant. • • -^'-- '^ ' ' ' ' • 
Henry R. Edmunds, for respondent. :■;. 



' J.vB. McPHERSON; District Jtji^ge. OnDecêriltiëi- S, 1906, âbout 
half IpastS^p'çIockjri^'fhé eyënihg, tiiè steâm^fùg I<izzie Cr'awïord, 75 
feet long^. "o£ about .iOQ .horse. power,. .starteid , frora. Pier ' 23, South 
Wiiarves; in 4:he city- of- -Philadelphiâ', to -tow car float- No.' 73, belông- 
ing::ïô:,the Baltimore & Ohio Railroad Company, down the Delaware 
river tb Pier 62, a distance south perhaps of a mile and a half. The 
tug Iwais; tf astened to the ffoat by fhreé Uines in ttbe xustomary mannér, 
hér starboard sidebeing in contact with the port side of thé float, znû 
her position being so far aft that about 100 feetof the float projected 
in frtmt-ofïher'bQw. (The float cafiried^ 10 loâded carsairranged in 3 
parallel rows of 5 carseach, their tops reaching at least as high as' 20 
feet — perhaps 2 or Sifeet higher-r-^above tfie kvel of the water. The 
evening was dark when the trip began, and soon grew darker, al- 
though the atmosphère was not thick and there was nothing to prevent 
the seeing of lights f)E)r jpofç tljarj.^. mile.>i (The tug carried side 
lights and towing lights, and they were set and Iburning. No évidence 
was ofifered concerning the height'- of ' her foremast nor concerning 
the exact positionof the towing Tights; so thatl^cannot fiod with con- 
fidence whether thèse lights would be visible to a vessel approaching 
from the starboard side of the flbât; but it is clear that the side 
lights of the tiig Gould'not be; seen by a vessd'ln thât positi&n. -The 
~î>ril^' fight' on! ^thè float .Syâç'a Whîtô. light,,.aJ;t: bfdiiiary ship's lantern, 
whicÊ'iivai^ placed oh.ffie'^]^^^^ àytfWé starboard corner' of the bow^ The 
tide iwas ebi>, and there was a moderatç breei» ifrom the northwest 
Xvhen ;tte tUÇ' got under Mfay, About the -tiffle Pier 63 was reached, 
howévér/ thC'Wind incre?ilsed ' ëyddetily and blevir hard' f rom the north- 
west ; 'and, the force qfth'e,, Syindi and tide, rpade the float tempdràrily 
unmanageable (althoughi;uKder ordinary circumstataees the tug was 
fully able to çontrpl it)^ apd ^çarried thie tow, beyonij the pier for which 

*For other cases see aame topic & i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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slie was bound. Up to this time the course had been close to the west- 
ern or Pennsylvania shore; but it now became necessary to turn the 
float toward the eastern or New Jersey shore, and move out somewhat 
further into the channel across the tide, in order to turn the head of 
the float northerly and then westerly so as to reach the pier upon 
the second attempt. To exécute this maneuver the tug backed, swung 
the float around so that her broadside faced south (the tug lying, there- 
fore, on her northerly side), and then stopped her engine for several 
minutes. The reason for stopping the engine at that time does net 
appear, but the resuit was that the headway of the float was stopped 
or nearly stopped, and that she drifted downstream, broadside to, un- 
der the influence of the wind and the ebb tide. She was then about 
300 feet from the western edge of the channel. 

While she was in this position, the starboard bow of the Active, a 
Norwegian steamship 390' feet long, of about 600 tons register, draw- 
ing not more than 13 feet of water, carrying a cargo of cocoanuts 
from St. Andrew's Island to Philadelphia, struck the float a glancing 
blow yvell aft on the starboard quarter, doing the damage complained 
of. The steamship immediately proceeded on her way as soon as 
she found that her stern w^s clear, without stopping to make inquiry 
concerningjthe extent of the injury done by the collision, and without 
giving her name or any other information to the tug or float. This 
failurç to comply with-Àct Sept. 4, 1890, c. 875, 36 Stat. 435 
(U. S. Comp. St. 1901, p. 3908), raises a presumption of the Active's 
négligence; she made no efl^ort to show any reasonable cause for her 
failure to stop, and is therefore prima facie to blâme. The act is as 
f ollows : 

"That in evëry case of collision between tvvo vessels, it shall be tbe duty 
of the master or persson in charge of each vessel, If and so far as he can do so 
without serions danger to bis own vessel. crew and passengers (if any), to 
stay by the other vessel iintil be bas aseertaiued that she bas no need of fur- 
ther assistance, and to reuder to the other vessel, her master, crew and pas- 
sengers (if any) such a.ssistauce as may be practicable and as may be neces-t 
sary in order to save theui from any danger caused by tbe collision, and ai- 
se to give to the piaster or persons in charge of tbe other vessel the name of 
his own vessel, and her port of registry, or the port or place to which she 
lielongs, and also tbe name of the ports and places from which and to which 
she is bound. If he fails to do so.and uo reasonable cause for sueli failure is 
shown, the collision shall, in the absence of proof to the contrary, be deemed 
to bave been caused by bis wrongful act, neglect or default." 

- I had occasion to consider this statute recently in The Williams- 
port (D. C.) 167 Fed. 190, and some of the authorities are referred 
to in the opinion delivered in that case. 

But the Active was at fault in at least one other respect ; she was 
on the wrong side of the river, and has not justified her conduct in 
taking that course. There was plenty of room on the eastern or 
right-hand side of the channel — its width at the point of collision is 
more than a quarter of a mile; there were no other obstructing vessels 
in the neighborhood ; and the only reason given by the pilot for coming 
up on the westward side was a reason of his own convenience. Upon 
that course he could steer by the electric lights along the shore, and it 
was apparently on this acçount alone that he deliberately violated the 
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well-known fule^that re^uirès vessels^to keep to the right îri a narrow 
channel.^ 'Other faiilts are charged agâinst the Activé- but I see no 
need to coiisider any other, since the two already referred to are 
sufficient to éstàbhsh her négligence.' 

■ Was the Lizzie Grawford also'to blâme? It hasbeen argued that 
she had no towing lights tip at ail, and the négative" testimony to this 
efFëct on the part of the Active tends to support the argument. I 
have foiïnd the fact to be othérwise, hôwever, but the testimony cer- 
taiWy leàvës it doubtful whether thesè lights could be seen from a ves- 
sel cdming toward the tug from beyond' the starboard>ide of the float. 
If thèàe" lights were pilâcedhigher than the tops' 5f the' cars, it would 
hâve béèn'easy to prové that fàct,' and I think it fair' to assume, there- 
fore, that, in the broadside position occupied by the tow shortly be- 
fbrè the collision, the cars would probably shut out the view of the 
towittg lîghts upon the tug. If this is correct, the ttig-was négligent in 
no't adt^pting some other meanç of making hër présence known. She 
could, hàvë used her whistle, atid it seems to me that it would hâve 
been lio niore than ordinary precautibh to bave whistled while the 
float w^âs broadside to the stream, with the erigine stbpped and the 
tow .dfifting with thè wind and'tide. But, aside- frbm this, the tug 
was^.'at'fàujt in failing to see the steamship in'time, and in failing to 
signal whén she learned that the ship was approaChing. There were 
two jnen on the lookoilt upon the float, but theiir testimony is not vei;y 
definite about what they sâw and what notice they gave to the tug. 
Ohe.'of thenidid not, see the. steamship until she was only "about a 
square" away, although he testifiés that both her lights were burning. 
It is the fact that ail her lights were set and plainly visible for tnorè 
than a mile. The other testidîed that he saw her about 900 feet awày, 
but he adds that she was "pretty close when I discovered her." There- 
upon he testifîed: , 

"I balloôed to the captain, but it was blowing so heavy I don't think he 
heard'iné right the flrst tlïne, and I started— I got about,' I suppose, 15 or 20 
feèt îl'iorB where I was standing — 'Thére Is a steamer coniing,' I said. 'She 
is goI'%"to the westwàrd of us;' that is What I said. I seen her sheer to the 
westwàrd;" ■ , ' ' 

Hpw long this was before the .collision doeshbt satisfactorily ap- 
pear. The captain merely testified ; that he got the lookout's report 
"before the collision," but he does not say how much time intervened. 
If he wàà'notified of the steamship's àpjaroach, even if the notice caine 
only a few minutes before the collision, he certainly ought to hâve 
used the whistle at once in ordertoigive such warning of his présence 
as was' -possible, and' failure to do^so' was a fault. 

But there is anotherfaUlt that is chargeable to the tug, namely,-the 
failure to hâve the proper light on th^ fioat> as required by the third 
pâragrâph'of' rule XI of the Pilot Rulès; fof Inland Waters, entitled 
"Lights for Barges âtld Canal Boàts in Tow of Steam Vessels" (see 
page 6 ofPilot'Riilès, Officiai Edition bf 1905); This rule was in force 
at thé time bf the collision, and, as there is some différence of bpiii- 
ibnf- bètween coùnsél concerning the scope of certain paragraphs, it 
may be well to quote the paragraphs over which the flispute arises: 
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, "Bule XI. (1) On tlie inland rlvers, hays, sounds, and harbors of the United 
States— except ou the waters of the Iludson River and Its tributaries from 
Troy to Sandy Hook, the waters of the East River and I^ong Island Sound, 
and the waters entering thereon, and to the Atlantic Océan, to and includiiig 
Narragansett Bay, R. I., and tributaries and Lalce Champlain— barges and 
canal boats towing astern of steam vessels, when towing slngly, or what Is 
known as' tandem towing, shaïl èacU carry a greep light on the starboard slde 
and a red light on the port side. 

"(2) When two or niore boats are abreast, the colored lights shall be car- 
ried at the outer side of the bows of the outside boats. 

"(3) Barges or canal boats towing alongside a steam vessel shall, if the 
deck houses, or cargo of the barge or canal boat be so high above water as to 
obscure thè side lights of the towing steamer, when being towed on the star- 
board side of the steamer, carry a green light upon the starboard side; and 
when towed on the port side of the steamer, a red light on the port side of 
the barge or canal boat; and if there is more than one barge or canal boat 
abreast, the colored lights shall be displayed from the outer side of the barges 
or canal boats. 

"(4) Barges and canal boats, when being towed by steam vessels on the 
waters of the Hudson river and its tributaries from Troy to Sandy Hook, the 
East river, and the Long Island Sound (and the waters entering thereon and 
to the Atlantic Océan), to and including Narragansett Bay, R. I., and tribu- 
taries, and Lake Champlain, shall carry lights as follows: 

"(5) Barges and canal boats being towed astern of steam vessels, when 
towing singly or what is known as tandem towing, shall eaeh carry a vpbite 
light on the bow and a white light on the stern. 

"(6) Barges and canal boats when towed at a hawser two or more abreast, 
wheniiiionô tier, shall carry a white light on the bow and a white light on 
the stern of each of the outside boats; when in more than one tier, each of 
the outside boats shall carry a white light on its bow ; and the outside boats 
in the last tiet shall carry, In addition, a white light on the outer after part, 
of stern. 

"(7) Barges or canal boats towed alongside a steam vessel, If on the star- 
board side of said steam vessel, shall display a white light on her own star- 
board bow; and if on the port side of said steam vessel, shall display a white 
light on her iwrt bow ; and if there is more than one barge or canal boat along- 
side, the while lights shall bé displayed from the outboard side of the outside 
barge or canal boat: Provided, that car floats of 200 feet or over in length 
shàll hâve a white light at each outboard corner of said floats." 

It wil] be seen that paragraphs 1, 2, and 3 (the numbering is my 
own for purposes of convenient référence) apply, inter alios, to the 
Delavvare river, and each paragraph has to do with a single subject— 
paragraph 1 deaHng with barges towed astern ; paragraph 2, with 
barges towed abreast ; and paragraph 3, with barges towed alongside, 
bût only tinder certain conditions. It is the latter paragraph that is 
applicable in the présent case, because the conditions existed. The 
rule then turns to the waters that were excepted in paragraph 1 — the 
Hudson river with certain of its tributaries, etc. — and, having specified 
them again in paragraph 4, goes on to make différent régulations for 
lights upon thèse waters. Paragraph 5 deals with barges towed 
astern, and corresponds with paragraph 1 ; barges towed abreast are 
dealt with in paragraph 6, corresponding with paragraph 2 ; and, final- 
ly, barges towed alongside under ail conditions are dealt with in para- 
graph 7, corresponding with paragraph 3. That paragraphs 5 and 6 
apply only to the waters specified in paragraph 4 is, I think, so plain 
that there is little room for argument. The scope of paragraph 7 is 
more doubtful. It certainly applies to ail barges towed alongside on 
the waters specified in paragraph 4, but the question now is, Does it 
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apply £j|5Q to such barges upon Qther inland waters? If it applies 
in ail cases to barges tbwed alongside upon such waters, it conflicts 
irreconcilably with paragraph 3, so far as barges are concerned whose 
deck, deckhotises, or cargo obscure the Hghts of the tujg, and therefore 
I think that, i^'it applies at ail (as it may) to barges upûn tlieDelaware 
river, it can orily apply when the lights of the tug are not obscured by 
the deCk, dedihduSes, or cargo of the barge. When thèse lights are 
thus obscured (as they were in the présent case), paragraph 3 applies 
on the Delaware river, and not paragraph 7. The proviso to para- 
graph 7 could not possibly be controlling in the dispute under con- 
sidération, for t-wo reasons: First, the float was less than 200 feet 
in length; ahd, second, it only carriéd a white light at one outboard 
corner,;;; ; \. 

My conclusion on this branch of the case is that, as tbe cargo of the 
float obscured the side lights of the tug when being tôwed on its star- 
bbard side; thére should haive been a grèen light in place of the white 
light on the starboard side of the float. Failure to display such a light 
violated paragraph 3 of rule XI» and was a fault on the part of the tug. 

A décreemay be entered, finding both vessels at fault and dividing 
the damages. 



LTLB et al. v. NATIONAL HOME FOR DISABLHD TOLUNTEEE 

SOipiBRS. 

(Circuit Court, B. D. TeBneas^e. Marcli 15, 1909.).- 

No. 1,464. 

ÂBM7 AND NaYI (§ 52*)— NaTIONAI, HOME.FOB DISABL'ED VOÏ,trNTEEB SOLDIEES 

— LiAPitiTT TO Action ïob Tobts— "Powkïi to Sue ahd bk Stjed at Law 
AND,: IN B<itJiTT." V 

TKè National Home for Dlsabled Volunteer Soldiera, bélng a charitable 
Institufjion . erig'aged as an agency of the fédéral goremment In the dis- 
chargé or a goremmental functlon, la npt subject to suit In an action 
sounding in tort to recorer damages for thé' alleged Unlawful and wrong- 
, fui or: négligent acts of its officers In dlvertlng and ppUutlng the waters 
of a sprihg sltuated on lands of the plalhtiff, the power "to sue and be 
sued at laW and in equity" conferred on the corporation by Rev. St. S 
4825 (C. 3.'Comp. St. 1001, p. 3337), heing Umited to matters withln the 
scopeof the other corporate powers wlth.whlch it Is vêsted. 
lEa Notc^For other cases, see Army and Navy, Dec. Dig. § 52.* 
Lla,billtie^ of charitable Institutions for négligence, see note to Powers 
T. Maësacliusetts Homœopathlc Hospital, 47 C. Ç. A. 134.] 

Action at'iLaw, 

The decWrfetlôîi In thls case Is as follOws: 

"The plaintiffls, : • * * résidents of the Nitith civil district of Washing- 
ton county, Tepn,, sue the défendant, the National Home for Dlsabled Volun- 
teer Soldiçrs, à corporation created under the laws qf the United States of 
Ameficai beforô the court by issuauce bf proper service' of process, for that: 

"The' laàintififs are the owners of a certain tract of land consisting of àbout 
17 acrea, àdjolnlngthe lands of défendant uear Johnson Olty, Tenn., and lo- 
cated epst|Of ^id'defendapt's land down the creeli, known as 'Bush Oreek,' 
from the sa|ifla,jOii ■CT^hicli Is located a beautlful home, which home and tract 
of land ha'Pe oéet, for more tl;ian 50 years, and as far back, as, the memory of 
taau fùtià, ëût'iillèa With water froin a béttUtlful Spring,; Idcated Upon sald 
tract of land \fttWn a few hundred feet of, thé résidence, and défendant the 

■*F.br oï)iW'iîsèil L^ sirciè topic.:& S numbsb In Dec j &' Àtai 'Dlga. 1907 to date, & Rep't Indexa» 
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National Home for, DisablecJ SoMiers hag withia the last year , diverted aiirt 
destroyed the ilow of thé same by the érection of what is termed a 'dlsiwsaV 
plant' for the consufnptlôn' of the sewerage and waste for what is knowu as* 
the 'Hospital Group' aind otheri buildings on its réservation, , and the construc- 
tion of pther Works, stcpplng: thereby the flow of said spring ulmost entii'^ly, 
even d,urlnç the wet sçason? of the year, aud pollutiug the saine so as to be 
unflt'for use to the estent th'at the sàme does flow, in seasons when the same 
is not entirëly eut oif . ' ' 

'-ptaltatiff avers that the act of défendant, the National Home for Disabled 
Vol uiiteer SoMiers, jn . dlverting said stream from its uaturaj,,chaiinel aud 
poUuting the same, a» afore^aid, is unlawful, and without excuse, or justifica:- 
tlonsj ând.to the gifeat injùry and damage of plaintlff's traèt' of land and 
home, wherefore they sué for $2,000.00 damage, and dedand a jury to try 
the issue;"' -, : ■.:''!,■:■ , ' • ^ ' ■ • 

The défraidiant filed a plea, of not guilty. ! i 

Upon the trial of tl\e qase the plaintiffs introduced évidence tendihgto 
show thât the defendàiit, ih eicavating for a foundation for the disposai plant 
upon tbe ïract of land on'whieh the National Home for t>isabled Volunteer 
Soldlerfe was locatèd, had diverted the-waters of an underground stream sup- 
I)lylng a spring upon the plaintiffs' land, causing it to dry up at certain sea- 
sons of the year, and dimlnishing its flow-at ail times, thereby injuring the 
spring and depreciating the value of plaintiffs' tract of land;' , 

At tiie conclusion of the testimony offered in behalf of iflaintiffs the défend- 
ant moved the court for peremptory instructions in favor of the défendant. 
Xhis m-otion was sustained by ' the court, and the jury was; instructed to re^ 
turn. SI verdict for the défendant upon the ground that the défendant, as an 
agency of the government, waS riot subject to suit for the cause of action al- 
leged. ; 'À verdict was returned accordingly, aud plaintiffs tbereupon moved 
for a riew trial. 

S. E. Miller and Hafr & Burro>v, for plaintififs. ; 
S. C. Williams, , for défendant. 

SANFQRD, District Judge. Âfter careful considération, I am of 
opinion that the jury was properly directed to return a verdict for. the 
defeudant upon the grouiid that, as an agency of '^he government, it 
was'npt subject to suit in this court for the cause of action alleged. 

1. It1s expressly conceded in plaintiffs' brief thàt tihe power given 
the défendant by Congrèss "to sue and be sued in courts of law and 
equity".,(Rev. St. §4825 [V.S. Comp.^St. 1901, p. 3337]) "does not 
inclnde the ppvj/er to be.sued for tort/'for the négligence of its offi- 
cejs'' ; but it js earpes.tly linsisted that, the court was in ..error in as^ 
suming that this is ap action of tort; that the défendant has commit- 
ted np tort, but .has uigrely taken from plaintiffs a stream of wàter 
whieh it had the righ|: to take in the légal conduct df its affàirs, while 
açtiiig withjn.the scope of its delegated powers, in fexcavating for a 
fo\itidattipn for its disposai plant, iindpr the power, expressly delègatéd, 
tojit to , "procurç. sites , * * * and hâve the necessary buildings 
erected".,(Rev. % 48^0 .[U., S.'Comp. St. 1901, p..' 3342]); that 
haviçg, thûs,,talien plaii^tiffs' property without compensation, in the 
exercise of its express powers, it is "liable to be suéd for the value, 
of the j),r9,p€rtyr so, takfin";and that having, it is claimed,,the power of 
eminent,'.dqçiain^u,qder 4jCt,Àug. 1, 1888, c. 728, 25 Stat'. 3.57.(U.., S. 
GQmÇj.ijSj;.;l9fil,.pi SSlfiX.conferring the right upoii any dfficer of the 
^Qvernmeôt auth.0fizé<J tq procure, rreàl estate fqi; the érection of a;p\ib- 
lic j]3ijild,ing 9r;.otlier ipw'^ljc use, tQ,,copdemn the ^ame-under, jùdicjal 
]jr,o,ce^„.uie .right now: e^sts ïn acçordançe with . thé , ,TenpQs.se,e prac-' 
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tice, as ^^ïî^tied ,in Duck Rivei' Ràiîroad Co. v. Cocftrane, 3 Lea 
(Tenn.) éïèjato^bring; suit in this .çpibrt; to recover the .value of the 
property tiJcén in the exercise ofthispower, with damages. 

Howevef, withôiit now determining whether by analogy to the case 
oî backing up watër so as to overflow tlie land of anotheir (Pumpelly 
V. Green Bay Co., 13 Wall. 166, 20 L. Éd. 557), the diversion of.water 
frôm plaintifïs' prOperty, where therois.no direct encroachment upon 
plaînWffs" property but mérely consequèntial damages arising f rom 
the dëfendant's use bf 'itë ,'bwn propeïty, could be corisidered as a 
taking ,Gf^plaintiflf;S',prQpêttyi (LangfQrd V. United Statps,,101 U. S. 
341, 25 h. Ed. 1010 ; Hill v. United States, 149 U. S. 693, 13 Sup. Ct. 
1011,,, 37 L. Ed. 862), or whether, if èo, ûnder proper pUcadings, an 
actioii' ip ,reçp>îier the valiiie of the property so'tak,eh iri the exercise 
of àny,.pç!wer del^gated.ito the défendant, would haye lain in this 
court, the présent suit, not being a suit ofthis character, is clearly not 
maintaih'able upon .such/theory; 

The dèclai-âtion does pot allegié that the défendant hàs taken the 
plaintifïs' property in thé exercise of àriyof its corporate powers, or 
that it has taken their property at ail, either in the exercise of the 
right of emineht domaiti or of any right ivhatever, either governmental 
or ptoprietary, or that; it has approprtatèd any of plaitltiffs' property 
to its Qw^n use or behefît,. for any purjwse. On the contrary, the 
déclaration specifically avers, as the sole cause of action alleged, that 
the défendant, by the érection of a disposai plant and the construction 
of other works, has divèfted and destrOyed the flow ofa'spring upon 
the plaintifïis' property, stopping its flow almost entirely, and pollut- 
ing the sames.so as to render it unfit for use in seasons \yhen the same 
is not ehtii^eîy eut pff ; and that the act ôî thé défendant "in diverting 
said streani irom ;^ts hatural channel art'd polluting the sàme, as afore- 
said, is unlaWftii, and wiffiout excuse Or justification, and totlie great 
injury . àrid daiïiage of piâintiffs' tract, ;OÎ 'land and home, whei^e fore 
they suç'foi^ ë^.'pPO damage." , Clearly, uhder this déclaration, this is 
not a siiiit tp! récôver for the value of property taken by tl^e défend- 
ant— in wHich l'the measuré,' ôf' the recoyefy woiild be yery''. différent 
from t^a't'iri'an acticin bf àamageà .tÂlIoVvay v. Nash'ville, 88 Tenn. 
512, lis S, .Vy. i2S', 8 t. R; X."123)— npr îs it in a'ny fest)ect based up- 
on any aflèged, action Qf-'ihe défendant , in . the eîterpidè |oï; the right 
of ëmineht'dPmàin or pf'aîiyof its deîegated pbWjeifS'; bjit.it iS plainly 
and unmîàtakâbly' an action 'sounding''éolély in tbrt,' tb' recover dam- 
ages bot'li 'f(f>r the diversion and pollutjqh: ci plaint'iffs'*'èpnhg,. allëged 
to îiayé Ipeéh caiised '%; ffle';çlp fendant tfrtlav^fully ànd vvîthô'vit exbusé 
6r Jû^tifibatibri, Ittriust tiièrieforè, stand qr ifall as ati àctioii for dani- 
âgeé tb plàintitfs'' prbpe'fty., caused' by the '' défendantes tprt ; and,: 
if it cafthbt'sà àtâiid,; li iianjtlot. ilow 'be inàintaihed'tipbtl'''ariy Other 

' 2; I think if: tl^âf^' rip^vAer,' ûhder thfe àuthoritièë,' àrid 'ïridè|peffldèntly 
of.the concession bf plàifitiffs' çpuniel, that the défeà'dajttt;^iè ttpt liable 
îifi'such action bf tort. '/PHé CÏéar weight of authofîty'îs' tb th'é ef- 
fécf'that a tl^afitâblë iii^titutîon^ subh as a! hpspitâî; Whos'e ^btiHtlation; 
i;s' laid in dbnktiô'ris'.'tojbe hëld in trust as a public ch'arity, and which 
is operated àà an èl'eéttiOBynàry iristitiit'ioiï, Withoùt private gain, and 
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dépendent upon charitable gifts for its support, is not liable for the 
tortious and négligent acts of its officers, managers, and agents, since 
its trust funds cannot be diverted to such purposes, although its offi- 
cers, managers, or agents may be individually liable to the injured 
party. Abston v. Waldon Academy, 118 Tenn. 24, 103 S. W. 351, 
11 L. R. A. (N. S.) 1179 ; Parks v. Northwestern University, 218 111. 
381, 75 N. E. 991, 2 h. R. A. (N. S.) 556 ; Downes v. Harper Hospital, 
101 Mich. 555, 60 N. W. 42, 25 L. R. A. 602, 45 Am. St. Rep. 427 ; 
McDonald v. Massachusetts General Hospital, 120 Mass. 432, 21 Am. 
Rep. 529 ; Benton v. Boston Hospital, 140 Mass. 13, 1 N. E. 836, 54 
Am. Rep. 436; and note, Williamson v. Louisville Industrial School, 
95 Ky. 251, 24 S. W. 1065, 15 Ky. Law Rep. 629, 23 L. R. A. 200. 

While, hbwever, there is some diversity of opinion as to this rule 
when applied to a private charitable institution, if not to a municipal 
charitable institution, it is well settled that a charitable corporation 
created by the state itself for governmental purposes solely, owned 
and maintainéd by the state, and engaged in the discharge of its public 
duties, from the performance of which it dérives no benefit, is, as an 
agency of the state, unless otherwise expressly provided by statute, 
exempt from liability to a private action for négligence in the discharge 
of its duties. This gênerai rule, whiçh was stated, obiter, in Lane v. 
Minnesota Agricultural Society, 62 Minn. 175, 64 N, W. 382, 29 h. 
R. A. 708, has. bèen applied in the qase~ of a state reform school, in 
Williamson v. Louisville Industrial School, 95 Ky. 251, 24 S. W. 1065, 
15 Ky. Law Rep. 629, 33 L. R. A. 200, 44 Am. St. Rep. 243 ; a state 
hospital, in Maia v. Eastern State Hospital, 97 Va. 507, 34 S. E. 617, 
47 L. R. A. 577 ; a state agricultural society in A'Hçrn v. lovva Agri- 
cultural Society, 91 Jowa, 97, 58 N. W. 1092, 24 L. R. A. 655 ; and a 
state's prison, in Moody v. State's Prison, 128 N. C. 12, 38 S. E. 131, 
53 L. R. A. 8^5. 

And in the case of Overholser v. National Home, 68 Ohio St. 236, 
67 N. E. 487, 62 L. R. A. 936, 96 Am'. St. Rep. 658, this rule was 
specifically applied to the case of a National Home for Disabled Volun- 
teer Soldiers, it being held that such a National Home, being a cor- 
poration created by Congress for the purpose of performing an appro- 
priate and constitutional function of the fédéral government, for na- 
tional purposes only, and supported entirely by funds supplied by the 
gênerai government, is, as siich, a governmental agency, and a part 
of the government of the United States, and, as such, cannot be sued 
in an action sounding in tbrt for the unlâwful collection and discharge 
upon adjoining property of water, sewage, and other noxious sub- 
stances, such suit being in effect a suit against the government and its 
property, there being no corporate fund or property applicable to the 
payment of a judgment in such action except by the seizure of the 
property and funds supplied by the governme;nt for the purposes for 
which thé Home was created, and without which it mu.st cease to ex- 
ist. It was furthermore expressly held that the grant of power to thé 
National Home "to sué and be sued at law and in equity" — upon 
which plaintiflfs rely in their brief^ — must be regarded as "imposing the 
power and liability to sue and be sued in respect to such matters only 
as are within the scope of the other corporate powers of the défend- 
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■^nt," iin^ithfttjthe^^^ioej.not havingb^en given tjie liight to commit 
w,fOngs,ui)anli«]^iy;idu*lS);'and it »(3t hâving ;been eotitemplated that it 
-would I cJO: so,; !iie right ;tQ çue tbe Horpe "^^ûr a tort i ^yas, ngyer contemh 

,1(1 regard th« ç<pinjonyin .this.casév which is: dearly^rea:soned and 
Mntaijis a fulL distussion of! thé àuthoiities and pi'it);cif>Ies. ûpon whitli 
.jfciisibais'ed, as cbndusiwe ôf :the oaèfi.at.bar, theriebeing nio. différence 
:iû'„^ri<i]i€it)le,:so fârâs.the présent, question is cohcemedvbetween an 
.affifioàisoutiding ita (tbft.ïor the'discbargse of water and nokious sub- 
sïaricés li^on the.plaiatiffs' lànd,and;aniàction ëôundingiin tort for the 
.wrobgfdLidiveirsibnîànd: pollution: -ofiJw^ater ru«niiig;to the plaintiffis' 
larid:;; ./ ./i .. : -;: -:•:■! .:; / ■.'• ..• .,.>' r ! , •■■.-■ . '/ .< : '• .; , ^ (■. 
'•.Wiafé ît'is trae tHsft'pilainti&s idiisfeithat the récognition' iti this opin- 
■i«ïi;joft.the ri|ht to 'sue'a' National '(KtJfîie' in respect>;tOimatterswithin 
'the iseorpe ôf its dôfpôratejfjiowèi's invo'ÎVes the right^Wiâue the présent 
defliridant for the valû'e/ôî-plâintîffs-' property také* by it in the ex- 
'ércîifeë é¥ jts pOwér tb erîecf necésàary 'biiildings and in the exercise of 
■the-|»oWer;'ôf ernirierit'dbttiain whieh itis âlso clailnéd to possess, it is 
•cliéa;f;'thàti Wëri iî this -bë sD — a;s' tO "sVhîchUb o'^iinion 'is now e-x- 
pfësëëdi^it''hàs nd',at^lîèfeitioà to'lbe pi-ësènt Càsè, '■ï*'-h'epe'thè dedara^ 
4io'rf'a<Se§'n'6t Seek' to-'':têçÔVer ;thev ôf atiy prô^erty âlleged to 
-hWebeétt' taken by deferidsirit'itt tHb èkérdse of âHy;'6f'its torpprate 
pbw'ét'él'bwt, as bef bre stàtéd; 'seéks-^'arrtiâgps .ôhly for 'inj toies resu'lting 
^frbtn -tn'e diversion and '{:)bllution 'of ''M/ât'ét|; 'ahd' àlîé^' to'have been 
cl^Vsed b.y the défeiidai^ï, linlaWfuUy alid without excuse or justifica- 
tîph, andîs pureiy a^d simply ah ficti'in for damageè/'soundjfig in tort 
Afîd, â's ivas hejd in fh'6 .Qvçrholsèr Çàsè, the i-ièhf' to' sue a National 
'Hoimei"for a tort iy'as.neyer conteiiip^ 

'thè' ûriderlying pririciple of the Ovët-bolsér Câs'é;' tbat the National 
Home Js ftt govçrnmental agency, is furtbermor£ coficlusjvely . deter- 
minedi,by"/the casç of '.pHio y: .Th^niis, 17.3 XJ. ' ■^>' â'yèriô Sup., Ct. 
Ï53, 43, , I,. [^^(^. '09,'; in jv^Ijich ^ -it. yva.s: held' that a.; N^tibnal ; Soldiers' 
ÏJorn.e i's a„ïedèràl cr|?a^ij3n,'under tiiç idfrec and.sdfe. jûrisdictipri oî 
Copgre^^.; 'tjhàt its gbverjibr, iri maljcing.' provision for feèding the in 
mates u'r^dèr, , thie direction pf a, boai;d pf , , rnanagêrs, , and w'ith the as- 
^^nt and [ ^ppr.qvaj, , of Cc)pgre.ss, is eiigaged. in the ijiternal ' administra- 



tion 'qfj^.lte^^ral, instijtutipn; and t.ha^^,|]i feedipgrthe iàliiates, of thé 
Pcîme, Jn.aCjçprdfnce wjit^ |;pe provisi^ii irçiade bv-Cbngress he is actin^ 
as a fed^rg|,p'<|}C^r|.undêif',.fina,'by,YiVttue^^^ t^deral authopty, and 

in. the pejrfpjçmancç qf ,sucîi,dùty is,ijj^^^ laws of thèstate 

or liable for Yiplatirig|a,.,state statutç ";ji -référencé io, thé, use of oleo- 

nïargaqrïe;-v ;■:':, ^- : :'!:.';/>•' -ï, ;-.:'''• \.L'';'ii';; v ■ ■'■■ù'-' '"'■■> : '• ^'^',-- 
,, ;I ther^fore conclude^,,ifpllp-wing jilie. jdji-eçt ,^;itb,prity ,of the Ove^r- 
hplspr: ,Çft^Ç,, tb^t -the ,(,lje!f Eludant . ÎÎQme,, i heing a,';CHa,ritable , institHtion, 
£ngaiged;ji§ .,ân.^g|ency; pf; fne fédéral: gpvernménj:, jn.fliç, ^ischarg^ G,f a 
g^v^rnp^j^hf]aj;\ç,t\Qn,,.\f ppt 3^bJie(;1j,tQ.,suit ip th|e"piiés,ent açtipn 'fpr 
îtort,;andribftt^'t?ii^W^? ^519^^ W tftç^payHiejit,Qfiaîny, judg- 

njçi-it;:tbàt,,rhigb±fb^^fe&(:f'Ç]jed,bere^ H -,'■.-; -Tii-nij :' .;■/■■ ^' 

■, ;i As, to wheth^r..,tbp j4^?iWdant t■wQuld'hfa,^fe bpen o't; npiaiyjyçt ibeiiable 
jn.,this,coijrt;i)i.,^nfttb^r.,ïopm:,of action, iflf >vbethe.ç tb^ ï^int4%;m^y 



LTNB T. DELAWARB, L. * W. K. CO. 847 

have any other mode of redress, if their property rights haye been in 
fact impaired, it is unnecessary to détermine hère; but if injury lias 
been done, and no other remedy bas been provided, "it is always to be 
presumed," as stated in the passage from Cooley on Torts quoted in 
the Overholser Case, "that the législative authority will make the 
proper provision for redress when its attention is directed to the in- 
jury." 

3. Upon the trial of this case the évidence furthermore left me in 
great doubt whether the plaintifïs had shown a known and defined 
channel of the subterranean water course in question, whose course 
could hâve been determined by reasonable inference from the pre- 
existing condition of the surface of the ground, so as to hâve made the 
défendant liable in any case for the diversion of such water course, 
under the rule laid down in 3 Parnham's Water and Water Rights, § 
974, p. 2799, and Gould on Waters, § 281. Being in doubt upon this 
question, however, it wàs not stated as a ground of the peremptory 
instructions to the jury, and, not having been furnîshed with a tran- 
script of the testimony or hâd further opportunity to consider the évi- 
dence, no opinion is expressed upon this point at this time. 

An order will be entered overruling the motion for a new trial, at 
the plaintifïs' cost. 



LTNB V. DELAWARB, L. & W. R. CO. 
(Circuit Court, D. New Jersey. July 9, 1908.) 

1. Carriees (S 36*) — Discrimination — Action for Damages Undkr Inter- 

state Commerce Law. 

A shlpper may malntaln an action at law under the Interstate commerce 
act of Pebruary 4, 1887, c. KM, § 9, 24 Stat. 382 (U. S. Comp. St. 1901, p. 
3159), to recover damages from an Interstate raîlroad company because of 
the glvlng of a préférence or advantage to another shlpper by permlttlng 
hlm to keep cars on its terminal tracks wlthout payment of the charges 
fixed by Its scbedules whlle dénylng the same rlght to plalhtiff. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. S 95; Dec. Dlg. } 
36.*] 

2. Cabriébs (§ 36*)— Prooeedinqs to ENroRCE Intebstati! Commerce Law— Ac- 

tion roE Damages. 

Two methods of procédure are prescrlbed for the recovery of damages 
for violation of the Interstate commerce law: One by section 9, Act Feb. 
4, 1887, c. 104, 24 Stat. 382 (U. S. Comp. St. 1901, p. 3159), by an action at 
law ; and the other by complaint to the Interstate Commerce Commission 
under sections 14, 15, 16, as amended by Act June 29, 1906, c. 3591, S'i 3, 
4, 5, 34 Stat. 589, 590 (U. S. Comp. St. Supp. 1907, p. 899 et seq.), and the 
provision of section 16 as so amended, that " ail complalnts for the re- 
covery of damages shall be flled wlth the Commission within two years 
from the time the cause of action accrues," Is merely a limitation as to 
tlme upon the second œethod, and does not deprlve a party injured of the 
rlght to sue at law. 

[Ed. Note.— For other cases, see Carriers, Dec. Dlg. i 30.*1 

At Law. On demurrer to déclaration. 

Èverett Colby, for plaintiff. 
M. M. Stallman, for défendant. 



*Fpr «tti«r pases s«« same toclc H } NtMBBB is Dec. & Am. Dlgs. 1907 to Xat«, ft Rsp'r InteiM 



IyAîfi;^.I,NG, IH^trictJiKÎge. Xhe^plaintiff seeks' to recpvej- f rom the 
defen^ajnfc d^npiages for àlleged violaticMis of the Interstate ; commerce 
law (Act-Eeb;. 4,' 1«S7;,.6. 104, 24 Stat.' 384 [U. S. Comp. St., 1901, 
p. 3154]). The déclaration is demurred;to. One of; the causes of de- 
murrer is that the déclaration fails tQ.statea cause of action. The 
s^bstantial averments , pf the déclaration are that between November 
15, 1901, and November 1, 1906, the defendant's published rate of 
^forage charges wasr;$l per car per.day af ter the expiration of 48 
liqur§,aliowed as "free time"; :that during the period between Novem- 
ber 15, 1901, and Novenjber 1, 1906, it.granted to Bahrenburg & Bro., 
business çqmpetitors qf,the plaintiff, the privilège of peddling to their 
custqtTiers from its cars in the Newark freightyard, aftér rthe expira- 
tion of the "free time," in small lots, potatoes and cabbages, while it 
denied the same privilège to the plaintiff; that when.the plaintiff ap- 
plied tp^^he defendfLritfor 1;he same privilège; grantedito Bahrenburg 
&3WvKe was inforrf]e<J tha,t that &rm. had- a lease for «ome portion of 
the , freightyard, but that jt refusçd, pnjhis applicationj to grant to 
hirti.a,!sinxilar lease; tl^aÇ:, if such lease, was in fact granted to Bahren- 
burg & Brp,, it was a device': f raudulently to évade the policy of the 
inteir^t^t^jCpmir^erce la\y.;, and that, with such discrimination against 
hirh,' the jpTaihtiff could not successf ully compete with .Bahrenburg & 
Bro. 

Two methods of procédure for the recovery of damages resulting 
from the violation of the Interstate commerce aet être provided. One 
of them is prescribed in section^ 9 of t^e act of February 4, 1887, 
which authorizes any person claîming to be damaged by a common 
carrierfs-Tielation of theact to'bring an original suit ai law against 
the carrier in anj District or. Circuit Court of the United States of 
corhpeteht j.iiri^sdic'tîdri. ÏÏ'he other method of procédure is prescribed 
by section 1^ oi the act of.February 4, 1887, and sections 14, 15, and 
16 of that act, as amended June 39, 1906, c. 3591, §§ 3, 4, 5, 34 Stat. 
589; 590 (U., S. Comp. St. Supp. 1907,, pp. 899-903). By this latter 
proced.viré* aii,âppJicatîon jis made to the Interstate Commerce Commis- 
sion, who are atîthorized to investigate the complaint, and, where the 
facts warrant, it, to make an order awarding damages to the com- 
plaining party, which order may be enforced by a subséquent suit in 
a proceeding at law. '' 

The prescrit action is,fqiïnded on section 9. The question is, do the 
averments of.ihe; déclaration make a case cognizable under that sec- 
tion? Tiie best exposition we hâve of the différence between the two 
niethods of prôtedure is to be found in Texas & Pacific Railway v. 
Abiline C(ïtt%''Ç)il Co., 204 U. S. 426, 37 Sup. Ct. 350, 51 h. Ed. 
553. It wàs there held that there is an indissoluble unity between thé 
provision of the interstate commerce act for , the establishment and 
maintenance of rates until corrected in accordance with the statute and 
its prohibitiidns against préférences and discriminations, and that no 
action can be maintained under the authority of section 9, the judg- 
ment in which will disturb the stability and uniformity of schedule 
rates fixed by the Interstate Commerce Commission. While it was 
admitted that section 9, when taken aibhe,'might receive a brpader con- 
striaction-ttenthat given to it by the court, it was declared that, when 
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read in connection with the other sections of the act, and in the light of 
its plain policy, the section must be more narrovvly construed than it 
otherwise wouM be. "We^ think," said the court, "that it inevitably 
follows from the context of the act that the independent right of an 
'individual originally to maintain actions in courts to obtain pecuniary 
redress; for' violations of the act conferred by the ninth section must 
be confined to redress of such wrongs as can, consistently with the 
context of the act, be redressed by courts without previous action by 
the commission." ■ 

If the présent action were one for the recovery of charges made by 
the défendant company on the ground that they were unreasonable, it 
could not, as I understand the Cotton Oil Company's Case, be main- 
tained under the authority of section 9. But it seems to me that a 
judgraent for the plaintiff against the défendant in the présent case 
cannot disturb or affect the Interstate Commerce Commission in the 
exercise of any of its powfers. Section 6 of the interstate commerce 
act, as amended June 29, 1906, provides that every common carrier 
shall file with the United States Commerce Commission, and print 
and keep open to public inspection, schedules which, amongst other 
things, shall "state separately ail terminal charges, stôrage charges, 
icing charges, and ail other charges which the Commission shall re- 
quire, ail privilèges and facilities grantèd or âllowed, and any rules 
or régulations which could in any wise change, affect or détermine 
any part or the aggregate of such aforesaid rates, fares and charges, 
or the value of the service rendered to the passenger, shipper, or con- 
signée." The déclaration avers that the defendant's published rate of 
storage charges up to November 1, 1906, was $1 per car per day after 
the expiration of 48 hours allowed as "free time." The complaint is 
that Bahrenburg & Bro. were allowed to keep cars ôf produce con- 
signed to them at the Newark freightyard after the expiration of the 
"free time," while the same privilège was denied to the plaintiff. This, 
it is alleged, was an undue and unreasonable préférence and advantage 
afforded to Bahrenburg & Bro. in violation of the act and injurious to 
the plaintiff. I think the déclaration is not defective in the respect 
above referred to. 

It is further objected that the action cannot be maintained for the 
reason that section 16 of the act, as it now stands, provides that "ail 
complaints for the recovery of damages shall be filed with the Com- 
mission within two years from the time the cause of action accrues, 
and not after, and the pétition for the enforcement of an order for the 
payment of money shall be filed in the Circuit Court within one year 
from the date of the order, and not after." This provision applies 
only to the second method of procédure described in the act, and not 
to a suit instituted under section 9. There is no limitation prescribed 
by the act for the commencement of a suit under section 9, Whether 
the time within which an action under section 9 may be commenced is 
limited by the statute of limitations of New Jersey in accordance with 
the rule stated in Ratican v. Terminal R. Association (C. C.) 114 Ped. 
.666, or by section 1047 of the Revised Statutes of the United States 
(U. S. Comp, St. 1901, p. 727), in accordance with the rule stated in 
Carter V. New Orléans & N. E. R. Co., 143 Fed. 99, 74 C. C. A. 293, 
170 F.— 54 
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«éëd'hbt'be considerêd. în either case, the présent action was com- 
mêïîtéd in time. ■ 

'■'©thei- objections tO' the plaintifï's déclaration are made whicli I 
thiiik èànnot bé taken àdvantâgè of on demurrer. Possibly some of 
thè' 'âvefménts might 'be strieken eut on a motion to that effect. Oth- 
efs bf'^them \viH hâte to be dealt with on the trial as the facts are 
priestetltéd. . Certàittly, the plaintifE cannot be allowed to offer évidence 
of '^incënvèniences/hài-dships, and. injuries" whièh he has not speci- 
fied. As spécial demurrers are abolished in New Jersey, the défend- 
ant Câftn(3t,'ùhder a 'gênerai deMùrïer, secure the advantage of a 
spe<*iâl dertiurrer by aésigning spëcial causes. The déclaration seems 
to Sét fôrth, though in a manner \\>hîch the common-law lawyer does 
not'dfeeïftivery artistic; a case sufficient to call for à. défense, if any dé- 
fense ithereibe. I think there will be nodifficulty in pleading to it. 

' ' Thé deinurrer vèill be ovêrrulédi' â'rid the défendant will be allowed 
20 dayg âfter service of a copy of the order ôverruling the demurrer 
in Vvh'ich to plead. ' • '• 



1 ; EOBINSONv. PARKER- WASHINGTON CO. 
- (Circuit Court, W. D. Missouri, W. D. June 1, 1909.) 
Removàlo* Causes (5;79*) — Time por Takixg Pboceedings — Effect or 

AjtENbMENT OF Pl,AlNTIfP'8 PETITION. 

Whjere the original pleadiugs and record in a eau sç In a state court do 
|ipt flisGlose a fact wliich entitled the défendant to reiiiove the sanie, lie 
iiiâyv'flle a pétition frt: removal aftét an amended pleading flled by plain- 
tlfffôr: the flrsttHiié discloses ëùch fact. 
• l^ûi. Note;— FOT.iotber' cases, see Removal of Causes, • Cent. I>ig. §§ 13r>, 
,1^6i,rrl3^160; Dee,;mg. §■ 79,*] •; 

On Jlçiion to piemàrid to State Court. 

. Water, BMch, f or ■plaintifï. ■ 

HafryfB. Walker and Bail &Ryland, for défendant. 

PHILdPS, District Judge. The plaintiff has iiled a motion to re- 
mandilthis éase' to th^ state-courtjfronî whieh it wias removed to this 
jurisdifitipn by the défendant. The ground of the motion is: that the 
pétition 'fori removal waS not made on or before the day on which the 
delendanb was required topleadiunder the statvite of the state. 
:; Th^ faCts, as: disçlosed by the record, are asr foUoWs: The original 
pétition . alle'gfed that the défendant iwias a corporation of the state of 
Missouri^ i At the ret'urn term in Ottober, 1908, after service on the 
allégée corporation; it appearediand by its anSwer jput in contestation 
evéryaliegation of the pétition, exçept that KansasCity (which is not 
a défendant) ;is a municipal corporation^ It is conceded that the déniai 
put in issue thé allegatioii of tbè pétition that utfaé défendant was a 
Missouri ! corporation. ; At the nex-t i January term of the state circuit 
court, ithe.jiaintifif.byleavè of douirt, airiended his pétition by alleging 
that- the; tdeffendant is a corporation of the statè of'iWest Virginia. 
Theneuport; before the expiration of the time for: -pleading to the 

r—r*- ' —, '■ r*fJ ' '■ 1— f —^ tJ '-1 '■ •■ . I I I , i 1 I ) r— 7-^ , . 1^- 

"♦Fêt drtier cisês see teawe'tdplc & | NrMSEB tn Dfec: & A'm. Digà'. 190Î to aate,'& Rep'r ludekê's 
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amended pétition, the ■ défendant prpsented pétition for FpmQ.yal of 
the cause, based upon theground of diyçrs'^^y of citizenship ; ; the. plain- 
tiff being a citizen of the state of Missouri 3^nd the défendant a citizen 
of the State of West Virginia. The petitiop 'for rernoval recited the 
facts aforesaid respecting the allégations of the citizenship of the de- 
fendant. 

As I read and understand the décisions of the courts of controlling 
authority on this ^uèslti'dni so long as the pleadings in the case do not 
disclose on their jface, and so long as the, record does not éisclose, the 
fact which would entitle tjje défendant to move for a removal of the 
case, he is not precluded from m'aking such application after the fact 
is dîëelôsèd, by the âmendéd pétition of the' plàiritiff, that the right df 
removal does exist in favor of the défendant. The leadifig case touch- 
ing this ques^tion is Powers v. Cheçapeake /& Ohio Railway Co., 169 
U. S. 92, 18 Sup. Gt. 264, 42 L. Ed. 673, m which the court laid down 
the following proposition : ; 

"The reasonable construction of the aet of Congress, and the only one whieh 
will preii?ent the iright of pemoval, to which the .statute déclares the party to 
be entltie^, frofla being defeated by cjrcunistances wholly beyond hls control, 
is to hôld fhàt the' Ineideiitar provision as t() the time must, when neeessary 
to carry ont the purpose of the statute, yield to the pi'iiieipal enactment as to 
the right, and to consider. the statute as, in intention and effect, permitting 
and requlrliig thé aeîendatit *o file a pétition for removal as soon as the at- 
tiou assumes the shape of a reniovable case in the court in which It is 
brought." 

Judge Shiras, in Bailey v. Mosher et al. (C. C.) 93 Fed. 233, gave a 
very considerate and accurate interprétation of the statute, which has 
been repeatedly citéd as authority fcy the Coutt of Appeals of this cir- 
cuit, in which hé assérted that it is— • 

"open to the défendants to hâve flled a pétition for removal foi" the flrst timè 
when the plaintiff, by améndlng his pétition, made it apiicar that the casewas 
one arising Under the laws'of thé "ITùitied' States, and eertflinly tlie right of the 
défendants was . not lost bec^use the pétition for removal had been flled at 
au earlier day." ; , 

In this, case the learD,ed judge animadverted upon the conduct; or 
act of, the plaintiff in soîratning. his original pétition as not to dis- 
close upon its face the façt or facts which would hâve entitled the de- 
fendant to a reinoval. Ço hère the, original pétition alleged that the de- 
fendant was a corporatipn of the state of iVfiss,oui:i. The plaintiff did 
nptdisclose jthe fact that;, the defer|4^nt was not a corporation ;Of the 
state of Missouri, but was of the s,t£ite of West . Virginia, until the next 
terra of court when the pétition for. rempval was^led. 
- A corporation is a leg^l entity created by the laws of the state ffom 
which it dérives itsl)eing.;I:takç it that had the défendant delaulted, 
and the plaintiff; had taken a judgm,eHt; against the défendant as a cor- 
poration of the state off ; Missouri, i)iB,.judgment would not hâve been 
bitiding on the de fendant- corporation of the state of West Virginia, 
r:Gounselr, for, the'r plaintiff wais .evidently put upon his: guard; by /the 
answer to the ;0riginal pétition in .the nature of a -geneiial : denjali,: ând 
thereafter he aîpendftd the pétition by, bringing into the litigatipn for^ 



the first time the West Virginia corporation, disclosing on the face of 
the pétition thè fight of the défendant as a nonresiderit citizen to re- 
move the casé into this jui'isdicti on. ' ■ 
The motion t<5 femâill îs denied. 



ERRÏCO y. WASHBURN WIIilJAMS CO. 
(Circuit Court, M. D. Pennsylvanla. May 29, 1909.) 

_ ,'; , . Ko. 141, June Term, 1908. 

MASxfcç: AWD Servant (§ aiîîf)—MASTEB's iÏjiABiLiTT fob Injijky tO: Servant— 

, ,, ^jlef'ect In ia machiné and tlie danger froin it are not necessarlly to 
be Içentified, aûd aii eniplciyé inay ènow'of the one *itlibut appréciatlng 
•' théOthèr; but where'both: w«re -pialinlj visible and apparent, and the 
employé injured was of mature âge and average intelligence, and îamiliar 
with the use of the machine, which was not compllcated, ànS contlnued to 
tisé' it tvithout cDttiplaiilt,''he inust' be cdncluslvely presumed to hâve as- 
sùtt'ed the risk, and eannot Tecover^ f romi the master (or the injury. 

'iM. Note. — For other càséb, see Màst'ér and Servant, Cent. Dis. Il 574- 

.6op;i)«c. pig.i2i7.*];, ;y 

At; Law. On motion hy défendant for judgmenti non obstante 
verfediétbl ; ,i; ■.■ , 

E. N. Willard and F. R. Stocker, for the rule. 
M. J. 'Martin; contra, Opposed. . ^ , ■ l- 

ARCHBALD, District Judge. Tlje. jury gave, a, verdict for $500, 
a mère pittance, to the plaintiff for the loss of his fingers, if the de- 
fendants \v,çre ^rçally Uablç. It was iCvidently a compromise between 
Judgnient sihd ^^yiripàthyi ;T*hey reçogri^zed that the plaintiff had only 
himself to blâme: for- the laccident^ Mit they did notlike to hâve him 
go without sémething. The court,"hoWever, cannot deal with the case 
SQ complacently, but must dispose of it without regard to the consé- 
quences. . 

"The ' plàîntîft's fingers ' Wéré cut'off'by the' revolYing kniVes, ôf a 
m^chifiej dalled' a "joinër',"at which hé was wbrking. Thài it was 
nôt reasôhâbly' safe wjth'out â' guaird bair, '\vHich' it did not Hâve, is 
estàblished' by thè yërdict'^J ah'd, cohsidering that one' of the jutyrhen 
was âii' kgHnt :^or 'sùch îîiachinës', wë','mây"tlnhesifatingly také 'their 
word for.'il!; '' Wè'riiay 'àlsô,;Étssurnè thàt, althôïl&h ,the plai'ntïff Ordi- 
narily '-^drkëd -ip àji èntifëiy' différent dèpâttment of thé shop^, hè was 
not put of placei''nkf}ng beën ol'dëi'ed 'by his fo'fetilân; as he saysy to 
rriàke lise of 'flié rhachiné wîiett hèhâd to plàhe ot* striâighfèii;thë dif- 
férent parte' 'éi' the WiiidoWs ^ahd' doors' which he "Viras putting togethérî 
Thére is SOmei^retty positivé' eWdèhttéto the cbntrary — that he' was 
told to kéë^ 'awaiy from tftè itiâchinej-where hehad no business, and 
warned agaiiîSt the vëry thfùg that hâppened ; ' but that wâs f<»r the 
jury.. Bwwhether' there by right or -feywwnef,' if the danger from 
the want of'ia'gward bar was obvious, 'having^used the machine, as 

*For otber oAseï see same topic & i numbeb -in Dec. '&' Âm. t>'ig8. 1907 to dafe, & Rep'r Indexei 
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he had, on an aVerage of twice a week for over two years without 
cdimplaint of iHe defect ot havingâssurance that it would be remedied, 
he assurtied thç risk, and must take the conséquences. 

A; defect and the danger f rom iv are not necessarily to be identified, 
and a person ttiay know of tHe one withoût appreciating the other. 
Blumenthal V. Craig, 81 Féd. 320, 26 C. C. A. 427; Haines v. Spencer 
(C. C. A.) 167 Fed. 266. He riiay know, for example, that a ma- 
chine is not-^rovided with safety applîances such as others that he 
has seën of a similar character;' or he rtiay realize, as a matter of 
independént judgment, that' with certain ■ things supplied the machine 
would be safer ànd is not rèasonàbly saîe without them; and yet he 
may not fuJIy'understand ail that is invôîvèd in fee lack of thesé; 
Biit wherelihe defect and the danger frôtti it are*plainly visible, and 
the person injured, being of nlaturè âge and ordinary intelligence; is 
perfectly fatriiljar with the opération of the machine, which is not 
cbmplicated, if he keeps on without complaint, hé ' is conclusively 
presumed to be content with it as it stands, and to hâve assumed thè 
risk, whatever it may be; and if he is injured undet such cii-cum- 
stanç'es theJaw afïordshirri'rto remedy. ■ 

In the présent instance, the machine consistéd of'à divided or double 
table, the one section neiarest thé opéràtor being Slightly lôwer thàtt; 
the other, and aldhg this the rrtatèrial tô be eut or planèd was shoved 
against the kriives, which extended transversely to it, between it and 
the other or upper section.' Thèse, k'niv.es revolved at a high rate ôf 
spèéd, and were arranged' to shave off • the material which was moved 
forward by hand into them. On the left sidç was a gauge, which 
was designed to be shoved ëvër, accortiing to the width of the 'ma- 
terial, and serve as a guide for it, incidentally covering, and pro- 
tecting at the same time, so mûch of the knives from contact with 
anything. Theije was,. in addition, in soqie establisliments, a guard 
bar, consistin'g of a flat pin of wood or iron, whîch was bolted to 
the table arid could be swùng oVerôn itS pivot, to cover the remaining 
portion of the knives; the double arrangement leaving only enough 
of them exposed tq eut the particular pièce of material being operated 
on. It was '^hè lack of a guàrd bat of this charâctèr ' that the plain- 
tiff complainsi of. /Itis not, clear that.it would hâve prevented the ac- 
cidenti it being bis left 'hand that was injured; but it is not necessary 
to dwell {ippri that feiature. ■ 

Complaicit isalsq raade that the plaintiff was notinstructed în the 
use of the machine. But by his own statement, as already pointed 
out, he hadiused: the. machine for the, very same .purposc: twice a 
week for upwards of two years, and it is idle to suggest, a f ter that, 
that he was not familiar with its ordinary working. , That there was 
nothing to protect the knives, which werè exposed, in' plain viéw, 
without guard or cover, was, of course, obvious. The gàUge or guide 
on the left side could be shoved over as a protection fof a; piart of 
them, although] the plaintiffi did'uot see fit to avail himself of that 
expédient. The exact condition of the machine , was thus perfectly 
well known to him» and'so, of necessity^ was the danger. Every' time 
he used the machine it was niade plâin tô him that the knives woûld 
eut into bits -^liatevër camèïrf contact with-themi. " That.indeed, v/âs 
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(loned the prosecution of the case with respect to ail of the lands èx- 
cept one tract, and by a stipulation of the parties the case has been 
submitted for détermination upon the amended bill and answer. 

The tract referred to was settled upon and claimed under the home- 
stead law by a man named Chambers, June 1, 1866. Chambers com- 
plied with the requirements of the homestead law so far as to initiate 
his daim by the filing of the homestead application in the proper dis- 
trict land office, and by the records of the land office his claim appeared 
to be an existing homestead daim until the year 1873, when it was 
canceled by order of the Commissioner of the General Land Office. 
The land is within the "place" limits of the grant to the Northern 
Pacific Railroad Company, for its Connecting line from Portland to 
its Puget Sound terminus, made by the joint resolution of Congress 
of May 31, 1870, and, after the construction of said line of railroad, 
this tract, with others, was conveyed by a patent to the railroad Com- 
pany as "earned land." The ground upon which the government sues 
for cancellation of the patent is that the land was not granted, and 
that the patent was erroneously issued. 

The question to be decided is, whether the land was at the date of 
the grant, viz., May 31, 1870, vacant public land free from any claim 
or right of a settler, or whether, by reason of the homestead filing 
of Chambers, it had been segregated from the body of the public do- 
main so that it was not comprehended within the terms of the grant 
to the Northern Pacific Railroad Company. The défendant admits 
that the land was covered by Chambers' homestead application, which 
was, according to the record in the lànd office, apparently an exist- 
ing claim attached to the land until 1873 ; but pleads in avoidance that 
Chambers had in fact abandoned the lànd more than six months prior 
to May 31, 1870, and that on said date he had ceased to hâve or as- 
sert any claim to the laiid, and that it was théri vacant public land, 
subject to the grant. In a hearing upon bill and answer, the relevant 
facts averred in the answer are to be consideréd as true, to thé same 
extent as if proved by a prépondérance of the évidence. See Amend- 
ment to Eqnity Rule 41 ; Encyc. PI. & Pr. vol. 1, p. 924. I must there- 
fore assume, for the purpose of this décision, that it is true that 
Chambers had abandoned his homestead claim previous to the date 
-of the grant, and that there was then no existing adverse claim which 
could interfère with the grant to the railroad company. 

The décision of the Suprême Court, in the case of Bardon v. North- 
ern Pac. R. Co., 145 U. S. 535, 12 Sup. Ct. 856, 36 L. Ed. 806, estab- 
lishes the proposition that land which at the date of the granting act 
was segregated from the public lands within the limits of the grant, 
by reason of a settler's claim to it having attached, does not by the 
subséquent action of the Land Department canceling the settler's 
claim, before the location of the grant, pass to the Northern Pacific 
Railroad Company. Other décisions hold that, if the . settler's claim 
had attached to the land previous to the definite location of the line 
oî railroad, such claim has the effect to except the land claimed from 
the grânt. It is necessary, in order to reconcik thèse décisions with 
the De. Lacev Case, 174 .Ù. S. 622, 1!) Sup. Ct. ^gi, 43 L. Ed. 1111. 
and Oregon''& C. R. -Co. Vi United States, 190 U. S. 186, 33 Si ip. 
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. Ct. 6,73>i 47i ilv;. Bd. 1.013.,:to unçlerstarid, that there is asubstantial dif- 
férence; b^tween,, an ,^sse;rted adverse daim, and a dead elaim which 
is apparç,nt.oplyj upon.the records, of the land office. An actual exist- 
ing!çlaii:p,-.although'.inYaâJd and-erronfpusly asserted, and, although it 
be -finally extinguished isubse,quently to the tinie when the grant be- 

. cpmes Iqcated, does expeptthe land claimed from the grant, and, if the 
land Goyered by such a :claim has been inadvertently patented to the 

: railrpad company, the government has the right to a-decree anniil- 
lingi the patent. 'The, converse proposition, that a mère record in the 
laijd office is not safficjent to defeat the grant to the railroad Compa- 
ny,, , if jn fact, there be no real claimant, is disputed by the attorney 
fop the, United Stat,ç^, qpon the authority of Hastings & D. R. Co. v. 
Wlaitfney,,132 U. S. 357* 10 Sup. Qt. 112, 33 L. Ed. 363, and Whitney 
V. ,*aylor„ 158 U, S. 35, 15 Sup. Gt. 796, ,39 L,. Ed. 906, And it is 
his cpnteption that those xases, and the case at bar, are distinguish- 
able.frpnj tJie.De Lacey Case, and the Oregon & Galifornia Railroad 
,Case,„by the fact that th^fland oilcerecprds afïorded ail the informa- 
tipn necessary to support a finding that the pre-emption clâim in- 
yolyed in the De tacqy. Case, and the donation ciaim involved in the 
Gregpii,;& Galifornia Railroad Gftse, had been extinguished, and that 
the-prijaçiples applied ,by the Suprême Court in those cases cannot be 
appijed ,when it is npcessary to dépend upon évidence, other than the 
laiid office recprds to cl«ïir the land ïrom adverse claims. I might be 
conyinced by the force of this argumenitj if the défendant were ask- 
ing the. court tO; adj^dicate' a forieiture of; rights for nonpbservance 
on the, part pf the hpijiestead claimant of the requirements of the 
homestead Jaw, but tl|e,piea: in ;the defendant's answer; is dififerent. 
The averment of the answer is that, more than six months prior to 
llay , 31,, 1870, Chambers "had fuUy ,and entirely r:abandoned said 
land, and had ceased to- hâve or assert any claim or right thereto what- 
spever, and ,said land then,was, and thereafter remained, vacant pub- 
lic land of tbe United, States, free from ail claims or rights whatso- 
ever except for the rights of the Northern Pacific Railroad Company." 
And it is admitted by the pleadings that the homestead entry was 
canceled of. record, I for abandonment of the claim, November 11, 1873, 
which datf was prior to the date of definite location of the line of 
railroad, ;S0 that the land was, in fact, free from adverse claims and 
rights at the date pf the grant, andiby the recprds pf the land office 
it appeared to be, and was in fact, free from adverse claims and rights 
and vacant public land of the United States, at the time when the 
grant became located. , ',, 

In its ppinion, in the Oregon & California Railrpad Case, the Su- 
prême Cpurt said : , 

"It may be said that presumptively the land hâd been reserved, as shown 
by the donation notification, and for aught that appeared the douée migUt 
stlll be In possession ; but wè know of no reasou why the railroad company 
may not show the actual facts as well as an Indlvldual who mlght désire to 
enter the land upon hls oWn account." 

I consider this to be a décision by the Suprême Court of the very 
question raised by the argument of the United States attorney, and to 
be décisive of the whole cpntroversy in this case. 
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I, also, hold that the décisions in Hàstings & D. R. Co. v. Whitney, 
and Whitney v. Taylor, are not authorities in point, for the reason 
that in those cases there was no admission that the claims had been 
actually abandoned previous to the dates of the respective granting 
acts, and the Suprême Court did not pass upon the question as to the 
effect of an actual extinguishment of a claim by intentional abandon-' 
ment thereof in either of those cases. 

The answer contains other averments of matters constituting équi- 
table grounds of défense which I deem unimportant, for the reason 
that I hâve reached the conclusion that the patent conveyiilg the land 
in controversy to the railroad company was issued lawfully, and on 
that ground I direct that a decree be entered dismissing this suit.* 



CROSBY V. HÀMMERLING. 

SAME V. GENERAL LI^BEIOATING COi 

(Circuit Court, B. D. Pennsylvania. June 6, 1909.) 

1. Paetnebship (5 199*)— CoNTBACTS— Actioisr roE Beeach— Name in Wnictt 

Action must bb Bbo-dgiit. 

A partner cannot malntaln an action In his own name on a contaict 
made by the partnershlp. 

[Ed. Note. — For otàer caees, see Partnershlp, Cent Dig, S 302; Dec. 
Dig. § 199.*] ' : 

2. Tbial; (§ 34*)— Pleadings— N^CESsiTY OF OrrEBiNo va Evidence. 

An affldavit of défense filed under the Pennsyl'^anla practice cànnqt 
be used In évidence to prove admissions by défendant, unless offered ii» 
évidence the same as other written instruments. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. i 87; Dec Dlg. S 34.*] 

On Motions to Take Ofï Nonsuits. 

Humbert B. Powell, for plaintifiF^ 

J. I,. Wetherill and Joseph Hill Brinton, for défendants. 

J. B. McPHERSON, District Judge. With référence to the suit 
against the General Lubricating Company, it is enough, I think, to 
say in support of the compulsory nonsuit that the plaintiff brings 
the action as an individual, whereas thè contract which Hes at the 
base of his claim was made with the Crosby Lubricating Company, 
a partnership of which he was a meftiber. On such a contract he 
cannot sue in his own name, as if he were the légal plaintifï. There 
are other objections, also, to his right to recover; but I shall not take 
time to discuss them. 

The contract just referred to is eqùally fundamental to his success 
in the suit againçt Hammerling ; but he f ailed altogether to prove that 
the sales alleged tb hâve beeii made by Hammerling were such as the 
contract agreed should be made solely by the Crosby Company. The 
action is founded upon the theory that, although Hammerling was 

•For other cases ses same topio & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
1 Eeversed by stipulation In the Circuit Court of Appeals January 2, 1908. 
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a-|3af;^|^e^o|. tJae.pliaintifï.iA.tJie C^o^y .Company, he violated his duty 
to the partnershiç by . sfjllirig on tiçKaïf pf the General Company cer- 
tain grease.r'yfj^knr thé.peneral Çoijn'pàpy had agreed sbdjul^; be spld 
bj_ the Crosby Comp^lîy, and by tjiat partnership ajone,, thèreby de- 
pfryifjgjhe Crosby Goiçnpany CI proïits. It seems to be overlooked, 
hoj^gXfrjr tli^t the auttiG|rity that yvas given to its officers by the Gen- 
eral Company at its corporate meetiijg of March 19, ,^907, to enter 
intOvjivptffitjract \v,ith,.;tljije,,Crq the sale.of the Gen- 

eral ,Çompany'g gj-€afç, cpnfined tl^p exclusive sale therpof to transac- 
tions: lytii^îGrosby iÇo'îî\pany with '''stTeet railways,and,' steam .rail-, 
rps^dB,;"i: The;Cpntra<jt exççutedbyjtiie ofecers ofi the General Com- 
pany jigg'siii^ot G|3Di:tain[j^his^,limitat,ipii^nand they ^exceeded tlieir pow- 
ers, thierefore, so far as they attempted to maïce the Crôsby Com- 
pany "sole selling agents for the, entire. world," unless this phrase is 
so construed in the light of their instructions as to apply only to sales 
to "street railways an4:^t^3nii railrjoajds." Now the sales by Hammer- 
ling in behalf of th^ General Cornpan)^', which are somewhat vaguely 
referred to in tlîé 'té^tfiiîbily,- afe''Àot'^éfioWh' tb h'avé'Ve^n made either 
to Street railWJtysrQc toiiiteaûi railcoadE^cand.therefQîrethe proof fails 
tp,,ç^tj^l^^.^,tjhiat,hf,yjplatsd,his 4^pj ag. a partner by enterin^ a field 
to which the' parthersnip had' an'excrùsive'rîght,.,: In 'tlifis, 'suit, alsd, 
theriei:ai?ei;other Qb3eEtionS'tQ.jtlîe,plaintàS''S; claim; but ï do not think 
it necessary to consider any other. > - '' 

rni3tj/"a!dd-tSa€,''sé làt''sE¥'thëaMa^tof défense Trt^de by Ham- 
merling.is^çoncerried, its contents are not properly bef6re;_'the court, 
be,ç;auseo,|J||r!,i^<i3Viï\)î(aS':.iiot, ofï^;fe(l, in eyïdérice; ai; th^: trial. In 
;Rçnnî(5î}V3fiiàiV|theypJi&c&',Qf'v,sùch-,,iai^^ is ftifijplyj'fb' -preyent a 

summary judgment. Its i coîitentsi may be compétent '-évidence as ad- 
rtfissi<inS'>rha<l6' by' th& affià"flt^ i but 'the paper mîJst-be-ofïered in évi- 
dence in the same manner as any çtherwritten instruisent,, before the 
admissions are legally establishe'd. ' Iti Mullfen v. Insurance Co., 182 
Pa. 150, 37 Atl. 988, the ^upreme Court of. Penn'sylVahia held that: 

"It Is reve^tafe'eri'or' fW'a-'h'Iftl eourt'to tiermlt c'ôunéèi'"for plaiiitlff. to 
read In ];iis argument to the jfljj' the affiçlavlt of dçfense filed .in tlie case, when 
siièB afflkta'vl-t ft'à's-'iibt Jte«'n^:o{Iered in-êyM ■ '• 

?I^;isisqid.in:the ppinioft: j;';>. ; ;;f 7. ^^r. .r-r- . ; \., \ ■ 

j.f'ifjlt Etjiè aBiûàvitl ^coiitftined "snyftijijisïîftn or sta>:e|inejit inconsistent with 
t^jeiiS^pfen^ei njade 01^1, tlieitrl^,, and tûe plpjii^tifp: desired.the beuefit of the Ui- 
c}o;iisi'gtençy,,,,he„shoxiJd'Have otterçd tlié pâper lu eviîlence. It wàs iiot an 
if^etn o( Wldenefe Iti .the çnkei, -and thetefpré 'tù'e ï)lalhtll¥ îiad n6. right' to réad 
it or eomnièrit «pon It tô' thVJÙry." '>' ' 

âee, also, Stockweïl v^ï^oêcher, 9 Pa. Super. Ct,.241,. .. 

- The limited functipn' of -such an , afifida\'it is well known in.the staté 
practice. , ^ , 

,In,^ach case the niotiontotake-off the nonsuit is refused, and to this 
refusai an exception is eealed. 
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r In re McCARTHÏ. 

(district Court:, S. ï>. New York. June.T, 1909.) 

Baskbuptcy (I 413*)— pisanABSE-^SuFFiciENCY of Spécifications m Oppo- 
sition. 

Where spécifications of objection to thé' discliarge of a baukrupt whoUy 
fail to State any statutory ground for the refusai of a discharge, their iu- 
suffleiency is not waived by the bankrupt by failing to except thereto, and 
they may be disregarded. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 413.*] 

In Bànkruptcy. On application for discharge. '"■'■''■ 

Tins is a motion for discliarge of the bankrupt upoh the certificate of the 
référée acting as spécial master. The pétition was originally filed before the 
référée, and, upon coming tip before the court, Joseph î'. Dufty appeared as ob- 
jectlng ereditpr and subsequently flled spécifications. No objection was taken 
to thèse spécifications before the court, and the matter was referred to tlie 
référée as spécial inaster. Upon the hearing, the spécial master reported tiiat 
the spécifications failed to state any grounds for refusai of the discharge of 
the bankrupt, that they should be dlsmlssed and the discharge granted. No 
testiniony was taken upon the hearing. The speciflcatioçs wpre as follows: 

"(1) The testimony taken before the référée, Hon. Peter B: Olney, is cop- 
tradicting in a material sensé, in that said bankrupt willfully coneeals the 
amount ofhisassets in' his business. 

"(2) The alleged transaction between the bankrupt and one Blizabeth Fitz- 
morris, the mother-in-law of the bankrupt. He states that he borrowed $1,000 
from her in 1906 ; the record of the bank shows that the money was taken out 
of the bank on May 6,, 1904, , , 

"(3) ïhere are othei- dlscrepaiicies In bànkrupt's testimony as to dates, and 
as to the fapt pf ownersliip in the business in which he state^ that he was 
the owner, yet he admlts that he was doîng business under the name of Mc- 
Oarthy Bros., and had an account in bank under that name. 

"(4) That being the owner of sald business and the license in the name of 
Michael McCarthy is in itself suiHclent tp show that the bànkrupt's statemenl^s 
are untrue, under the laws pf this state, as no license is granted to any one 
unless, they are the owners 0^ the business. 

"(5) That said bankrupt further testlûed that Michael McCarthy, had no 
intere^t in the business, did not participate In the profits or losses, ànd that 
the bank account in the napie of McCarthy, Bros, was simply an accommo- 
dation. : . . , , , , ; 

"(G) That on the whole the bànkrupt's testimony is,a séries of contradictious 
and gl^ring improbabllities, and the application for a discharge should be dis- 
missed." • ^ ,.. 

George W. Gibbons, for Jolin J. Dufïy, a creditor. 
Edward J. Dowling, for the bankrupt. , 

HAND, District Judge (after stating the. facts as above). There 
is no express rule in this district by which defects in the form of 
spécifications are waived by the bànkrupt's failure to except or demur 
to them. Still, it is proper in most instances that the spécial master 
should disregard ail defects in form to vyhich the bankrupt bas not 
excepted. If the spécifications in thç: case at, bar /had stated anything 
which, by any construction . whatever, would hâve come within the 
statute, I should hâve held that a failure to except waived any failure 
of form; but after reading them with a great deal of care, and cpn- 
struing them in the most beriî^n sensé possible, l'cannot rea'lly 'under- 

"For othèr cases seesâme topiofe § nùmbek In Dec. & Am. Dljts. W07 to date. & Rèp'i- Iridexé» 
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stand which of the statutory grounds, if any, the creditor means to 
assert. The nearest approach to an allégation of fact within any of 
the grounds fet iorth in section 14 is in subdivision 1 of the spécifica- 
tions. This may perhaps hâve meant that the bankrupt had committed 
an offense pUnishable by imprisonnlent, the offense in question being 
perjury upon his examination. , The trouble is that this ground of 
objection is not set forth. The pjily statement is that the bankrupt's 
testimony is inconsistent and contfadictory, and that is not only 
consonant with the innocence of the bankrupt, but is a characteristic 
of most testiniony'of any length whatever. I do îlot think, therefore, 
that even by the most libéral interprétation the first spécification can 
be held^tq charge, any bffense under the act. 

Therefore there was nothing before the learned référée, and the 
specifi:cations were, in fact, a mère nuUity. I suppose there must be 
a dëgree of meaningless verbiage which the bankrupt can afford to 
dis^gàrd altogether, and I; do not think that by failing to except he 
must be ready before the, référée to rebut any proof which the créd- 
iter fnay be tlaen readytoadduce under the statute. . The spécifications 
in-this case seem to me to be meanirigless verbiage, and I think they 
hâve no .Mréight iri any stage of the proceeding. 

The dischârge is granted, with cbsts against the objectirig creditor 
as found. ? 



■ ^ , In, re DE,, LANCE Y STABLES' CO. '; 

' : (District Court;' E. D. Pemisj^lvania. May 27, 1909.) 

,,, ,i ; ; , No: '2,834. ''■ 

î. BÀfîKETTï>TCY (^1 114, 117*)— IwvOEtjNTABï PboceediIsgs— Sale 01- Property 

.' PkNijtNâ PEOCEEDlNGS--DlSPOSITiON OF FtjND ON DlSMISSAl OF PETITION. 

^hçre from the face of a pétition In Involuntary bankrUptcy it appears 
, tUat the défendant is' a mercantile or trading corporation and subject to 
■ bànkruptcy proceedingS; the court obtalns complète prliiia facie jurlsdlo- 
tidni not only to Inqùlrë'lnto and détermine the Issues raised on the péti- 
tion, but also to préserve the property of the alleged bankrupt, and as a 
mèàns to that end, "Wtien necessary; to appoint a receivèr and cause the 
property to be convertëd into money ; and the expansé of so doing is prop- 
erly chargeable against the fund, even though the court afterward dis- 
misses the pétition., It is also the duty of the court tp .dlstribute the re- 
mainder of the fund, which thus came ri^htfully into îts possession, so as 
to protect, as far as possible, the rights of those who had liens on the 
property which they might hâve enforced but for the court's action. 

[Edf. Note.— For other cases, see Bànkruptcy, Dec. Dig. §i 114, 117.*] 

2. Landlobd and Tenant' (§ 248*)— Distbaint fob Rent— Nature and Priori- 
TY OF Landloed's Lièn. : 

Under the law of Pennsylvania goods and chattels on demised premises, 
whether the property of the lessee or a subtenant, are under a quasi pledge 
to the.làhdjord for rent, a:hd when he bas exerclsed his right of distraint 
his lien i^ superior to that of an «secution creditor of the owner. 

[Ed. Nôte'.-^For other cases, see Landlord and Tenant, Cent. Dig. §i 
, 1010, 1011; Dec. Dig. § 248.»] _ _ . _ ' 

In Barikrjuptcy. On pétition to distribute fund. 

•For other cases sqe «apia toplc.& § numbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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John J. McDevitt, Jr., Chapman & Chapman, and Charles F. War- 
wick, for De Lancey Stables Co. 

Frederick J. Shoyer, for Gibney & Bro. 

Walter Biddle Saul and Edwin O. Michener, for Eighth Nat. 
Bank. 

Howard M. Long, for receiver. 

Henry A. Hoefler, for landlords. 

J. B. McPHERSON, District Judge. The questions for considéra- 
tion arise upon the following facts: 

On May 16, 1907, Gibney & Bro. obtained a judgment against the 
De Eancey Stables Company in the common pleas , of Philadelphia 
county, and on May 29th issued exécution thereon. A levy was 
made by the sheriff on June 8th, and a sale of the corporation's per- 
sonal property was advertised for June 18th. In July,,1906, the real 
estate afterwards occupied by the stables company had been leased to 
John J. McDevitt, Jr., for five years from September 10, 1906, at the 
annual rent of $4,000, payable in monthly installments of $333.33 in 
advance on the lOth day of each month. On May 10, 1907, one 
month's rent was unpaidj and on May 29, 1907, the landlords issued 
a distraint to a constable against McDevitt and against the goods and 
chattels on the leased premises. Thèse goods and chattels were then 
in the possession of the stables company, which (it is said) was oc- 
cupying the leased premises without the knowledge or consent of the 
landlords. The costs incurred by the distraint amounted to $26.34. 
On June lOth another month's rent became due and payable, and this 
also was not paid. On June 15th a pétition in bankruptcy was filed 
against the stables company, averring that the corporation "was 
principally engaged in the livery stable business, buying and selling 
horses and feed," and on June 17th a receiver was appointed, who took 
possession of the premises and of the personal property thereon. On 
the same day a restraining order was issued against both the exécution 
and the distraint. On June 19th the District Court ordered the per- 
sonal property to be sold as perishable, and on July 8th a sale was 
had, which was afterwards confirmed. On July 6th the stables com- 
pany filed an answer to the pétition in bankruptcy, denying that the 
company had been "principally or at ail engaged in buying and selling 
horses and feed," and asking for a trial. This was afterwards had, 
and on January 9, 1908, the court found as a fact that the stables 
company was not principally engaged in any trading or mercantile 
business, and entered a decree dismissing the pétition. The receiver 
continued to hold in his hands the fund derived from the sale of the 
Personal property, and on June 23d the Eighth National Bank issued 
an attachment exécution out of the common pleas of Philadelphia 
county upon a judgment recovered against the stables cotnpany on 
Màrch 30, 1908, and summoned the receiver as garnishee. In Sep- 
tember the bank asked for judgment against the receiver, but the court 
of common pleas refused the application. On July 20th the receiver 
filed an account in the District Court, claiming crédit for various pay- 
ments and showing a balance in his hands of $1,211.64. It is this sum 
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that tHe court îs asked' to''dis'Érib'ut'é|, ^and the, pétition tiàlls 'for ihe 
décision of several questions. , ,, ,/;',.'; '.'/:"'', , ' ,' ' 

^ First of ail, .fhe objection ,is m,âde.'t}iat the coUrt has;,jf^0,'jûriédiction 
ovër tHe furid and caii do notKiiig* with' it ëxcept turti' it "ôver to. the 
stables company. This position seerns to be based upon, a misappre- 
hension. The court obtained complété prima facie jilfisdictioh of the 
proceeding as soon as the pétition' wâs filed. Upon the'^ face of that 
paper the stables company appeared to be a trading or mercantile 
coirpbiratten. îts prindipal business was averred to be "tHe Hvery stable 
business, buying and selling hors€S and feed"; and^ if thie averment 
had béèW :5tistained by thé proof, an adjudication would Hâve followed. 
Withôtit jTé^aPd to thé proof, however, the averment quèted was suffis 
Ciètlt tO'^ive thé court jurisdiction 'to inquire into the 'matter, and to 
dëtërmiftë'Whëtfcer or nOt the corporation belonged to a class against 
Whîcl'Ià.-tJyMtion in bankruptcy ^ "rtiaiir ' be filed. It tvas{not the case 
WHè¥ié-'Up<ïn tSté'fàCeof iàjjëtition it is'tléar that the baafcrupt belôngs 
tb an-estlé^pted class ; îà'é ^éxâtnpl'e, a tfàrisportationL côhipàny or- a rail- 
road' ét!»ftipany. In sticH''aproc;eédi%''ktty action attémpted by the 
çou'rt .'Wôôld ' be wholty ' voîd, for fe jurisdictioti ' ' èvef attaches— tHe 
pefitiiin''îi èbt'ài'n 'rien jiidioe, Bài -^hefe thete iis ail' apparent' right 
to filè''tfiêîpétîtîon, jiirisdictibti 'undbubtëéty- exists-^tha;t %, the right 
të -Heâf; •îhqtiîi^e, ànd delJéi'ttiine^^klthouMi^ the ihqiiiïy rtiia^ résuit in 
a ,Mdîfig|'tha,t 'thé ayfe't^iii'ént,s 'of thé .Rétltibn arehot ■true, and that 
îôr\to,^^'asoà the p'rdfeèdî^ c^n 1^1? tiô'^^ 'Therefoï'e, as ju- 

risdïçtîoh''akaliièt the stables' éofÀipaïï^ e'xtsted— prittia ïàcie a tfâding 
or ] Wéf (ifatftp ''|ddhip'âjiy4iJît 'ï oUoWs ' tliàt thé ' court h'â'd a, t'ig'ht to pré- 
serve t'h'^ pfêpêt't^'', art^» ^^^t'^^^^ *° ^^^^ ^^^' *-° appoitjt â receiver, and 
âlsd to'ijdm'ffièiÇôQdSartd'chattels ihtfecà'éH.' Thi3^1^ 
sai-y^ 'fpir''i$ie'''CoSt 6f-kë'ep_iri|^ alîÏÏ ïéedihé' tH^' Hôi;se's' Wouîd soOn havé 
é^'bàùs|éd';theîi-î:. value.' ':' îî^îrig', tH^re^oï-é, exércised;,thé' undoubted 
pov^ef','qïJ2^i&;';^rythe''^^^^ 
ly èx^ln'gêê oréô'doing--kté^^ 

as thefe is^n9"^ttack'ùpdti\më' EeaSûrià'fel^ 'ci-'edits àskéd for 

in. thé.rççé'ijyer's âçco%t^;fHëse" '■ 

^ jï^iyt'it' i^^'ureea'tiiat.lë^^ if sb'rnùïh'bè cbricedéd, thé court çan'do 
PQ more/;"l|, mày pèrhaps;'ljave Hà'd 'prirna fâcie jufèdiction ôf the 
csirporaiionjând qf the.sijïjeçt^ttiattef^.àîid may thei;é|qte be justified 
in[',alld.wing'|he'i'éceiver^'s;expenses' b^ ttiis iâ the'linljt qf its power; 
tjip |)alance criust bp returned to the stables cornpany, artd thé claimants 
ipust bf"|èf't:Nto''SUch.' rernédi'es aS; tjiey rh'ây possess.' This argument, 
I tHinic^ byérlçqks two 'qf';tHrep irnportariî' featuires of '):%' situation, I 
àgr.ee'tH^t^, liï.'iHe; prop^:^ty 'qf the' ,già,bles company hà,d' tèrnainéd ùri- 
çhajnge.d ilOrkia|î, the d^ty bi' the' ÏDistrict ' Çqurt ■wrould 'be dîscbarged 'by 
returhii^,'it^tq,i||e(S{ief-jijffjapd the consta.ble, ahd.léaying ail parties in 
ihtereg^l 'pfeçiçejv whe're .^p'ç' tankruptcy ,procéedirig^, fouind theni; But 
t^,is çannot, no^ifl^' dpne./ ]Tl}S, pér^qjj^î; propér^y jiàs'.becqme money, 
3i?d|,,'as this^ s]ijiCT('càm4 ngHtfulîy into''thë l^ssé's^jqn ôf thp'bànkruptcy 
coùrt,"^ j^s-.çj[i?irâçtep;as',a .court of équité, r,ég.vi,ir,es it to prqteçt thè rights 
of all.çl^inià'iifs tq,thé;money as câiféfuily'4Kppssi|ble, The fund is tq Ije 
re'gardéd precisèly in the same lîght a^ if thé pfbperty that produced it 
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were still in the custody of the receiver, and, in my opinion, the court 
is bound to see that the exécution créditer and the landlords suffer no 
preventable harm from the restraining orders and from the sale of the 
property. 

From this point of view it is clear, I think, that the landlords are en- 
titled to be paid in full. This is the eflfect of the décision in Re West 
Side Paper Co., 20 Am. Bankr. Rép. 660, 163 Fed. 110, 89 C. C. A. 
110, whethèr the personal property on the premises belonged to the 
stables company or to McDevitt (whose cbim will be Gonsidered in a 
moment). In either event it would be liable to distress. It is there- 
fore ordered that the two months' rent, with ihterest and the con- 
stable's costs, be paid in full by the receiver to the landlord. 

The exécution of Gibney & Bro. is next to bie considered; When the 
restraining order was issued, thèse creditors' had an undoubted prima 
facie lien upon what appeared to be the' personal property of the 
stables company, and, if there werè ijo dispute about the true owner- 
ship of the property, this exécution should also be paid in full. But 
therè is sùch a dispute, as appéars from 'Jxidge Hollahd's order of 
July 10, 1907, which éonfirmed the recéiver's sale, "subject to any 
right of lien on the fund detived fi'om the said sale- Whicti J. J. Mc- 
Devitt may hâve and establish, and withotit. préjudice to àny rights or 
claims of the said J. J. McDevitt in and to âaid property sold." This 
claim has never been heard, and, of course, the clàiniant is entitlèd to 
an opportunity to présent his contention to the court; It is manifést, 
therefore, that there are four' parties interested iri the 'éoritroversy, 
namely, the stables compànyi J. J. McDevitt, Jr., Gibney & Bro., and 
the Eighth National Bank. If the balance of the fund rëmaining after 
the landlords are paid is the property of the stables company^ it should 
first be àvsrarded to Gibney & Bro., and afterward tb the Fi^hth 
National Bank. If the balance belôngs to McDevitt j ît shodid be 
awarded to him. I shall therefore treat McDevitt's ariswer that Was| 
filed on Jùly 6, 1907, as a sufficiéht, although informai, statement bî 
his claim, and will hear the qohtrov.ersy arising thereon on Friday 
morning,June 4th, at 10 o'clock, when thé parties may produce their 
witnesses and may proceed with the argument of the case. 



MÏJNROE V. ATLANTA MACH. WORKS. 
SAME V. R. D. OOLE MFG. CO. 

(Circuit Court, N. D. Georgia. May 12, 1909.) 

Eqtjity (§ 350*)— Time fob Taking Pboofs— Disbegard of Rules. 

Where a complalnant took no action toward the taliing of testimouy un- 
til nearly six years after issue was joined by replication, and no applica- 
tion- was niade for enlargement of tUe tinie, as required by equity rule 69, 
leave to taUe testimony will not. tlieii be grapted. 

[Ed. Note. — For other cases, see, Equity, Cent. Dig. § 733; Dec. Dlg. § 
350.»] 

In Equity^ Suit for infringeroent of letters patent Nos. 339,&98 
and 446,161. On application for leave to take testimony. 

♦For other cases see same toplc & § number In Dec. & Am, Digs. 1907 to date, & Rep'r Indeles 
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' Gëb; li. Bfell and John H. Ronëy, for cômplairiant. ' 

John ^ I/. 'Hopkins, for defehilàrtt'' ' , ,. 'f,;' , '. / '' 

NÉWMAN, District Judge. The bill in this case was filed' on the 
2d:jday, o:f,Marchj^l903,, . The ; a|nswer . was filed onhthe 29th day :of 
July/V'18Q3< ■ The replicatioe. of complainant "was filed oh the' 31st day oî 
Jnly.,';lÇ!03i:- Nothing whatever,was/do.ne' in the case, -a.f ter this, so fâr 
âsiith^ lîçcord shows, until the flOth : day of April, 1903, whisn an ap- 
pHe$t ion ,lvas, fileii. f or -leave; "to take testimony in; suppoîtfof the bill. 
Atta(^e4 t<> theappjiicîution for-leavë.to.take testimonya» the affidavit 
oÉ. Robert: Munrpe, Jr., a sot), of the complainant, in support of the 
application. Irii thisi affidavit hesayg, after stating. the pleadings up 
t9jthe..fllmg0f tl»;repliG,ation of July 31, 1803: .! . . ,r:i- 

i'i'îTbfrfeftftèr, ântj I am toforméd and belleve that It wasduring the early 
p^rjt qljNoyeipbep,, 19,03, certain, ^tipAJilationswere entered intq .tetjWeen counsel 
iii regard to the takiiïg, of jproofs in this case, but I am not inrormed and do 
n3t:;fcaô\7 Wiiethèr dttcfilklpulafl'ohé werë.^ ■ "■''':'".'.' 

iQT^^iaffidwt thsii State? |ti^?itaf)o,i^t; the time this suit vvas commenced 
a, , }§T§f ^uniber- o,f i , suits { pv?fp ■_tk^^ ' twenty) for ; tlie inf ringement 
of lthe^ejainÇrJettei;s,pa,t;ent ^y^erj^ Ç^led ip(;qfher districts 'of the United 
S,tjat^Sr,: àftdiV?, liarg^,ia,inoun,1; ,pf ,te&tiipOT been 1^,ken in thèse 

casqs, aq^a great,f}e4i,pf time ;0pc4piè^. This J nn^erptànd to be 
giyçp^r^$a jreasoaals>?hy jthe mqt Jop tp itc^ke testirnoijy ; in this case ha,s 
npt be;f nomade earlier, Thp.a^ant.statf^, ;further, that.itjip complain- 
açt.has-aeyçr been,.requested ;]()y dçfendapt, herein td.iproceed with his 
te^timpny, but, pp-ith^othef hand, 'cornp^ainai^t ,was informed that 
dçf;pjdo[c^rfi|; îwpuld not iijgist on ,a strict iCfompliaiiice, witli the rule in 
r^?i;;d, to t|ie takjng of:,testimony. ,, : l- ,; \ 

;lN.p>pq|^;stipùlatioR as isment^ theafiidavit a,ppçars.,jn the 

rçpdî;4, and jçounsejrf pr the défendant coriipany, w,ho has been. in the 
cas^ aijl,jthç,,time, li§s statçd; in ppeii; court that no, stipulation of any 
kind or, âgreement oh, the svibject has. ever been made. : The case has 
simpty;bepn standjpg hère, as thç record shows, since the repUcation 
was-filed qja J>uiy 31, 1^03f withoiit furthqr action of any kind. Èquity 
rule 69 is a&,follpws: . , :,.^. ,,; ,; ,,. . ,.,,,,, 

"Three months, and no more, shall be allowed for the taking of testlmony 
after the cause is at issue, uuless the court, or a judge thereof, shall, upon spé- 
cial cause shown by either party, enlarge the time ; and uo testimony taken 
after such pcriod shalibe allowed to/beread ta évidence' ait the hearing," etc. 

While a judge may enlarge thé'tinlè fpr tâking testimony, certainly 
during the three monthSj and :perhaps; after the three months, upon 
good cause shown, the, application, after the . three , months has eX', 
pired, should certainly ,be niade withjn a; reasonable tjme. Hère near- 
iy six years' hâve elapsed, and no movement has been made on the 
part of the dOmplaiiiartt to take teétihlony. I think the motion cornes 
entirely tpp late, and shPUld be denièd ; and it is so pr^'erêdl 

Thè case of Robert Munroe v. R.'D. Cole Manufacturing Company 
is like the above case, and a similar motion is made in it. In the re- 
spônée to thè' rrtotion in. the Cole Case, it is stated thât the défendant 
would be put at great disadvantage nowy because one of its witnésses 
isdead, and anpther is either dead or cannot be found. The motion 
in this case is also denied. 
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DIETZ et al. y. HOBTON MFG. CO. 

(Circuit Court of Appeals, Sixtli Circuit May 22, 1909.) 

No. 1,840. 

1. Tkade-Marks and Teade-Names (§ 21*)— Subjects of Owneeship— Peioei- 

TY OF Use. 

jN'either complainant nor défendant held entitled to the exclusive use of 
the word "Globe" as a trade-mark for washing machines; it appearing 
that it had been in use by another manufacturer and his sucCessors in 
business, whose machines were sold throughout the country, for some 
years before its adoption by either, and that such use continued for some 
years afterward. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 21.*] 

2. Tkade-Mabks and Teade-Names (§ 33*)— Title— AssiasABiLiTY. 

ïlie right to a trade-mark cannot be assigned, except as an incident to 
the sale of the business and good will in connection wlth which it has 
been used, or as an incident to the sale of the premises where the article 
has been made and has acquired a spécial réputation in connection with 
such place. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 37 ; Dec. Dig. § 33.* 

Contracts relating to use of trade-names, see note to Ohattanooga Medi- 
cine Co. v. Thedford, 14 C. C. A. 104.] 

3. Tbade-Maeks and Teade-Names (§ 32*)— Abandonment— Unpaib Compéti- 

tion. 

Where the owner of a trade-mark has permitted other manufacturera 
to use it for a number of years without objection, it beeomes se far com- 
mou property that the only restriction which can be imposed on its use 
is that each user shall so identify his goods as to indicate their origin, 
and prevent confusion and déception and unfalr compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 32.*] 

4. Appeal and Ebeoe (§ 1178*) — Disposition dp Cause — Amendment or 

Pleadings. 

The Circuit Court of Appeals raay on its own motion authorize a party 
to file an amended pleading in the court below to cover relief to which 
the évidence in the record shows him entitled. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4606; 
Dec. Dig. § 1178.*] 

Appeal from the District Court of the United States for the South- 
ern District of Ohio. 

James N. Ramsey, for appellants, 
VV. P. Denny, for appellee. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was a suit in equity of the 
Horton Manufacturing Company, appellee, brought in the Circuit 
Court of the United States, Southern District of Ohio, against Con- 
rad Dietz, who died later, and revivor was had in the name of his 
administrators, appellants. Jurisdiction was obtained through diver- 
sity of citizenship. The bill was based on alleged infringement of a 

•For other cases see same topic & § numbee In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
170 P.— 55 
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trade-mark claimed by appellee and also on alleged unfair compéti- 
tion. Upon hearing in the court below on the bill, answer, and proofs, 
a decree was rendered finding in favor of appellee, and that Conrad 
Dietz had been guilty of unfair compétition. An injunction was grant- 
ed against appellants, enjoining further use of the trade-mark, order- 
ing that ail labels, etc., be delivered to appellee to be destroyed, and 
referring the cause to a master to take an account, specifying the 
bblétts? Appeal was' âllowed and perfected. 

The first question arising upqn the record, as we view it is wheth- 
er eitber of the original parties to the suit was entitled to the exclusive 
use of' the wbrd "Globe" as a trade-mark. The pleadings show that 
each party claimed as against the other the exclusive right to the 
mat-ki Appellee bàsed its claim on adoption and use by one Héber- 
ger, a washing machine manufacturer of Cincinnati,' Ohio, who, as 
averred iri the bill, adopted the mark on the Ist day of June, 1897, 
and duiy :transferred it to appellee in 1901. Dietz based his claim 
on two ;grounds. One was that he had continuously used the mark 
sintïe 1693. The other ground was an alleged purchase of the mark 
by him in May, 1903, of one James H. Taylor, by written transfer, 
a copy of which is attàched to the answer as an exhibit. Thus an 
issue of prîority of adoption and use was made between the par- 
ties. The court below found that the weight of the évidence estab- 
lished priority in complainant below. 

As regards the uses made by the parties themselves, we should not 
interfei'e with this finding. But upon the claim made by Dietz that 
he had acquired a right to the mark through Taylor it was developed 
that Taylor had adopted and used" the word "Globe'* as a trade-mark 
in the manufacture and sale of washing machines as early as 1885, and 
that the mark was continuously used thereafter either by himself or 
with his sanction until the early part of 1903. Taylor, who seems to 
hâve been :engaged in and otherwise connected with the manufacture 
of washing machines, was called by Dietz as a witness, and testified 
thus: \ i 

"Q. 13. Please state, If you know, who orlglnated and flrst adopted the word 
'Gloiie,' and the représentation, of a globe as a trade-mark for washing ma- 
chines. A. 1 did. Q. l4. About when? A. About 1885. Q. 15. Please state 
how long you contlnued to be the owner of the trade-mark 'Olobe,' which you 
origlnatedi and adopted for washing machines. A. Continuously thereafter 
untll I sold or made an asslgnment ^to Conrad Dietz. Q. 16. Please state 
how you used sald trade-mark upon washing machines. A. I flrst used it 
as a stencil on the washing machine, with a globe and the word 'Globe' 
through the center of the globe ; afterwards had labels printed to represent 
a globe, with the word 'Globe' through the ceuter of said globe. * » • 
Q. 60. Please gtate, If you remember, where you were located in 1885, and 
under what name you were operating in the washing machine business at the 
time you designed and adopted the trade-mark 'Globe' for washing machines, 
as you hâve testified. A. Was located on Erie street, west side, between 
Hamilton and Tecumseh streets [Toledo]. First as J. H. Taylor ; afterwards 
American Ohurn Company." 

Anpther witness, a salesman of the Bostwick-Braun Company, one 
Joseph L. Tillman, of Toledo, was called by Dietz and testified in 
December, 1904, as follows: 

"Q. 18. Please state, if you know, whethcr your company ever sold any 
of the machines called the 'Globe Washer' as illustrated on said page (refer- 



DIETZ V. HOETON MFG. CO. 867 

riug to exhibit), and, if so, about when they eoiumenced to- sell vvasbing ma- 
chines so marlied, and liow long tliey liave continued to do so. A. I can re- 
inember of tliem selling tlie Globe wusbiiig machines 14 years ago. I bought 
one myself at that time from Bostwick-Braun Company. I remember of them 
selling machines up to the time they sold out." 

As late as April, 1903, Dietz soiight erroneously to hâve public use 
proceedings instituted in the Patent Office for the purpose of showing 
that the mark belonged to the public. In re Dietz, 104 O. G. 853. In 
an aiîfidavit filed in that proceeding, Dietz stated that he "received in 
the regular course of business" in each of the years 1893 to 1899, 
inclusive, a publication issued by the Farm Implement News Com- 
pany of Chicago, called the "Buyers' Guide," and that in each of 
thèse publications, on pages stated, it appeared that under the title 
"Washing Machines" was the following: "Union Manufacturing 
Company, Toledo, Ohio, American, Western Globe." 

Appellee sought to meet such prior use of the mark in several ways. 
One was that stenciling or otherwise placing upon the side of the ma- 
chine the figure of a globe, with the word "Globe" printed across it, 
was not sufficient to establish a trade-mark. For instance, there ap- 
pears plainly on the side of the machine, in at least two exhibits show- 
ing cuts of the "Western Washer,", the figure of a globe with the word 
"Globe" printed across it ; the globe being placed under the word 
"Western" and above the word "Washer." The claim is that the 
distinguishing mark is comprised in the words "Western Washer," 
rather than in the figure containing the word "Globe." We do not, 
however, discover any déniai that the mark in dispute was used in 
the way mentioned. 

If the afiidavit of Dietz before alluded to can be relied on, the ob- 
jection just noticed is met by the advertisements in the "Buyers' 
Guide," for there thé words used to describe the washing machines 
were "American, Western Globe." A sample of the "Buyers' Guide," 
in the form of a printed pamphlet for the year lè93, is found in the 
record and corroborâtes Dietz as to that year. 

Tillman testified as to the use of the word "Globe" thus : 

"Q. 26. Please state, if you Icuow, how said washing machines were known 
to the trade. A. They were known as the 'Globe Washer' in my time, when 
selling the trade; manufacturéd by the Union Manufacturing Company." 

Another way in which appellee endeavored to meet the claim in 
respect to Taylor's adoption and use of the mark was that Taylor 
had transferréd his business, including the mark, to a certain Com- 
pany, and that the mark had passed then by due transfers, through 
certain transférées, to the Union Manufacturing Company mention- 
ed in the "Buyers' Guide," and that the assets of that company were 
sold in March, 1902, to persons other than Taylor, and the mark 
abandoned. Taylor. however, claimed in his testimony that he had 
never parted with his right to the trade-mark. But the important 
inquiry is whether ail this does not show that neither Dietz nor Hé- 
berger had a right to adopt the word "Globe" as a characteristic ex- 
clusively to distinguish his goods. 

In Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 
37 L. Ed. 1144, the company was engaged in the manufacture of 
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flour and ît brought the suit to restraîn défendants from using tlis 
Word "Columbia" in a brand placed on packages of flour sold by them. 
After citing a number of décisions to show the gênerai principles of- 
law applicable to trade-marks and the conditions under which a per- 
son may establish an exclusive right to the use of a name or symbol, 
Mr. Justice Jackson said, among other things (page 463 of 150 U. S., 
page 153 of 14 Sup. Ct. [37 L. Ed. 1144]): 

"(3) That the exclusive rlght to the use of the mark or deviee clalmed as 
a trade-mark Is founded on prlorlty of appropriation ; that Is to say, the 
clalmant of the trade-mark must hâve been the first to use or employ the 
same on Uke articles of production." 

The learned justice thereupon referred to the proof showing that 
the Word "Columbia," before its adoption by the complainant, had 
been used by a number of other companies: — two in Dakota, two in 
Rhode Island, and one in Indiana. He then said (page 464 of 150 
U. S., page 152 of 14 Sup. Ct. [37 L. Ed. 1144]) : 

"The wprd 'Columbia,' havlng been thus previously appropriated and used 
upon barrels and sacks of flour, was not subject to exclusive appropriation 
thereafter by the complainant, so as to make it a valid trade-mark such as 
the law will recognize and protect." 

It was also held iii the case that the word "Columbia" was not 
the subject of exclusive appropriation under the rule that words in 
common use designating locality or section of the country cannot 
be appropriated by any one as his exclusive trade-mark; but this, we 
think, does not affect the holding touching prior appropriation. 

In O'Rourke v. Central City Soap Co. (C. C.) 26 Fed. 576, a bill 
in equity was filed to preyent infringçment of a trade-mark claimed 
by plaintifï in the use of the words "anti-washboard," as applied to 
the manufacture of soap. The facts are involved, but are sufficiently 
stated in the following portions of the opinion. The case was tried 
in the Circuit Court, Eastern District of Michigan, before Judge 
Brown (afterwards Mr. Justice Brown), who said (page 578) : 

"In the case under considération, however, the question Is presented wheth- 
er a person may appropriate a trade-mark Ijelonging to another, and subse- 
quently acquire a good tltle thereto by the abandonment thereof by the first 
proprietor. The testimony shows, and It is not disputed, that when Winger 
began manufacturing soap at Sturgis, under the name of 'Winger's Anti-Wash- 
board Soap,' the firm of Clark & Beneflel was manufacturing soap at Mattoon, 
m., under the same name, and continued so to do for nearly a year after 
Winger commenced business. Durlng this time he was an admitted tres- 
passer upon their rights. The fact that he supposed the Ohio firm had gone 
out of business is no défense, If in fact they had an exclusive right to the 
trade-mark. Millington v. Fox, 3 Mylne & C. 338 ; Welch v. Knott, 4 Kay & 
J. 747; Leather Cloth Co. Case, Cox, Trade-Mark Cas., 223. There is no 
évidence In this case that his compétition interfered with the business of 
Clark & Beneflel, or Stephens, their successor, or that he was the cause of 
the subséquent abandonment of the business by them; but if it be once con- 
ceded that a person may acquire a good tltle to a trade-mark by appropria- 
tion, without the consent of the lawful owner, it would enable a manufac- 
turer, by the use of large capital or superior energy, to drive competitors out 
of business, by seizing their trade-marks and using them for that very purpose, 
provided the lawful owner Is unablè or unwilllng to assert his rights by re- 
sort to the courts. We think that no court would hesitate to pronounce 
against a title so obtalned. We flnd it difflcult to distinguish such a case, in 
principle, from the one under considération, as it might be impossible to prove 
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that the lawful owner was compelled to discontinue by reason of such compé- 
tition." 

In Bulte V. Igleheart Bros., 137 Fed. 493, 70 C. C. A. 76, the bill 
was to restrain alleged infringement of a trade-mark for flour, and 
also to restrain unfair compétition in trade. The mark consisted of 
the words "White Swan" and two circles, within the smaller of which 
was a pictorial représentation of a lake bearing a white swan. It 
appeared from the findings of the master that the name "White 
Swan," but without the picture of a swan, was used as a trade-mark 
for flour in Western New York and in the country around St. Cath- 
erines, in Canada, as early as the year 1867, and continuously up to 
1872 or 1873, and, further, that a certain firm in 1874 sold flour with 
the brand "White Swan" and a picture of a swan floating on water. 
This firm (of Chicago) appeared to bave used the swan brand on 
its packages of flour, though not as its leading brand, from 1874 to 
1901, excepting that the picture of the swan was discontinued in 1878. 
Jenkins, Circuit Judge, said (page 601 of 137 Fed., page 85 of 70 
C. C. A.): 

"It clearly and eertalnly appears that prior to the appropriation of the 
trade-mark contalning the words 'White Swan' and the picture of a swan 
floating upon water by the complainants in 1880, and for at least 15 years 
prior thereto, the words 'White Swan' had been quite generally used, and 
the picture of a swan floating upon water had been adopted and used by at 
least two flrms, Eckhart & Swan and Land and his successors. So that there 
oan be no Justification for the pretenslon that the complainants originated 
this brand. They undoubtedly changed the arrangements of the marks and 
the picture, but that gave them no rlght to the exclusive use of the picture or 
the marks or the name as a trade-mark." 

It is sought by counsel for appellee to avoid the rule thus shown, 
by certain évidence tending to prove that the use of the mark, as made 
by the Union Manufacturing Corflpany, at Toledo, was not known 
to Héberger, at Cincinnati, and that Heberger's use was not known 
to that Company. Such uses, it is urged, could not cause confusion 
or interférence with the good will or trade of either. Then, in sup- 
port of the use by Héberger, reliance is placed on Tetlow v. Tappan 
(C. C.) 85 Fed. 774. 

But the différence between the facts of that case and those of the 
présent case touching prior appropriation is so marked as necessarily 
to distinguish the two cases, without regard to any views of the law 
as expressed in the Tetlow Case. Every case of alleged prior appro- 
priation must involve an inquiry into the purpose and duration of use. 
If the adoption bas been but tentative or expérimental, or the use but 
slight and intermittent, it can scarcely be said that the symbol chosen 
has ever become so far identified with any article of trade as really 
to point out its origin or ownership, in the sensé that a trade-mark is 
established. Illustrations of this may be found in Levy v. Waitt, 61 
Fed. 1008, 10 C. C. A. 227, 25 L. R. A. 190 ; Macmahan Pharmacal 
Co. V. Denver Chemical Mfg. Co., 113 Fed. 468, 51 C. C. A. 303; 
Heublein et al. v. Adams (C. C.) 135 Fed. 783 ; Brower v. Boulton et 
al. (C. C.) 53 Fed. 389. 

The prior adoption and use of the word "Globe" is shown in the 
présent case to hâve been made and commenced as early as 1885. 
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This was 8 years beïore Dietz claimed to hâve adopted the word 
and 12 ,years before Héberger daims to hâve adopted it. The word 
was applied {o washing machines by stenciling and otherwise, and 
was employëd also in the names given them. The business of manu- 
façturing and sèlling the machines, and applying the mark to them, 
appears to hâve been continued urider one ownérship or another until 
l902i a period of 17 years. Thé machines bearing this mark were 
extensively advertised by the wholesale house of Bostwick-Braun 
Company, of Toledo ; some 9,000 catalogues being distributed by 
that company alone in the three years from 1894 to 1896. The sales- 
men used the catalogues in effecting sales of thè machines. 

Compton, Ault & Co., of Cincinnati, appear to hâve handled the 
machines from 1890 until the business in them ceased. They pre- 
pared and circulated ;Several thousand catalogues to assist in the sale 
of various articles, including thèse washing machines, supplying their 
traveling men with the catalogues for. that purpose. The machines 
seem also to hâve been sold by three jobbing houses of Détroit. Tay- 
lor testified that the machines wçre sold "ail over the United States 
and to some extent in Canada," nàming such cities as San Francisco, 
Seattle,: Tacoma, Toronto, Spokane, Chicago, Monroe, Mich., Wheel- 
ing, Pittsburg, Colurfibus, New York, Allegheny, and Ft. Wayne. 
Dietz, ■vvhô Vvas operatjng in the, vicjhity of Cincinnati, made affidavit, 
as before. ppinted out, thç^t he had rçceived the "Buyers' Guide" in ev- 
ery yeâr from 1893 tO' 1899, inclusive, in which the machine was ad- 
vertised'as "Ainericanj Western Globe." 

In view of a traffic as widespread as this, emanating from the same 
State as that in which Héberger and Dietz were operating, and ex- 
tending tothe vicinjty, if not the city, \yhere both maintained their 
factorieSjit was manifestly impossible that any single mark could of 
itself point out the origin and ownérship of the washing machines 
produced respectively by the three différent manufacturers. Further- 
more, , it is hardly conceivable that either Héberger or Dietz was ig- 
norant jof the prior adoption and use of the mark in question, when 
they adopted and began to use it. But it is enough to say that they 
were clearly chargeable with notice of the use. 

Our conclusion is that when thèse men attempted to adopt the word 
"Globe": as a trade-mark, assuming for the purposes of this conclusion 
that they.bqth did so, the word had been appropriated by Taylor 
and either his associatesi or successors in title. , 

The claitn that Dietz acquired this trade-mark .through his transac- 
tion with Taylor in 1903, must fail. The theory of the claim, as we 
understand it, i s that Taylor never parted with his title until he made 
the sale- to Dietz. Taylor was not making or selling washing ma- 
chines at the time of the alleged sale. : He had not been doing so on 
his. own account for years. It, therefore, was not possible for Taylor 
to sell the tnark as an incident to any business and good will involv- 
ing washing machines bearing the m^rk^or as an incident to any place 
where such machines were made, at the time of the transfer to Dietz. 
The most that Taylor œuld ^o, as stated in the instrument of assign- 
ment, was to transfer his "right, tit}e,.an4;interest in and to said trade- 
mark, consisting of the représentation of a 'Globe,' including ail sten- 
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cils, stationery, electrotypes, labels, and castings iiitended for use on 
the washing machines bearing this trade-mark." True, he in terms 
included also a "list of Globe washing machine customers, and the 
good will of said business, together with ail claims and damages, both 
at law and in equity, for profits and damages already accrued or to 
accrue on account of infringement to said trade-mark, and also ail 
rights of recovery for said infringement." 

Analysis of this cannot fail to show that the transfer in effect 
included only the naked trade-mark. The stencils, etc., afforded only 
means of applying the trade-mark to machines, when machines should 
be constructed. The list of customers could hâve been no more than 
names, because, in the absence of a business, he could not hâve cus- 
tomers. So of the "good will of said business." 

Décisions cited in support of the claim that Taylor's title to the 
mark remained in him do not seem to sanction a transaction of this 
kind. We need notice but one. Kidd v. Johnson, 100 U. S. B17, 25 
L. Ed. 769, involved a sale of a trade-mark as an incident to the sale 
of the premises where the goods were produced with which the trade- 
mark was associated. Mr. Justice Field said (page 620 of 100 U. 
S. [25 L. Ed. 769]): 

"As to the right of Plke to dispose of his trade-mark In eoiiueetioii vvlth 
the establishment where the liquor was manufactured, we do not think there 
can be any reasonable doubt. It Is tnie, the primary object of a trade-mark 
is to indicate by its meaning or association the origln of the article to which 
it is affixed. As distinct property, separate from the article created by the 
original prodticer or manufacturer, it may not be the subject of sale. But 
when the trade-mark is afflxed to articles manufactured at a partlcular 
establishment, and aequlres a spécial réputation in connection with the place 
of manufacture, and that establishment is transferred either by contract 
or opération of law to others, the right to the use of the trade-mark may be 
lawfuliy transferred with it." 

In Bulte V. Igleheart Bros., cited above, Jenkins, Circuit Judge, 
speaking for the Court of Appeals, and in entire accord with Kidd v. 
Johnson, said (page 498 of 137 Fed., page 82 of 70 C. C. A.) : 

"A trade-mark is analogous to the good will of a business. Wlioever heard 
of a good will being sold to one whlle the original owner continues the busi- 
ness as before? Tlie good will is InsepiU'able from the business itself. So, 
likewise, is a trade-mark or trade-name that gives assurance to a jjurchaser 
that the article upon which is stamped the trade-mark or trade-name is the 
genuine production of the manufacturer to whom the trade-uanie or trade- 
mark points by association as the maker of the article. Therefore It is that 
it Is a necessary qualification to the assignability of a trade-mark that there 
goes with it the transfer of the business and good will of the owner of the 
symbol." 

See, also, Brown Chem. Co. v. Mever, 139 U. S. 540. 11 Sup. Ct. 
625, 35 L. Ed. 247; Atlantic Milling Co. v. Robinson (C. C.) 20 Fed. 
217; Morgan v. Rogers (C. C.) 19 Fed. 596. 

The facts suggest still another view, which we regard as also fatal 
to the claims of exclusive right in any of the parties to the cause. 
It is the gênerai and contemporaneous use made of the mark by dif- 
férent manufacturers of washing machines. We hâve seen that Tay- 
lor and his associâtes or successors were engaged in the use of the 
mark for nearly, if not quite, 17 years; and so far as shown this use 
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appeat^s to hâve talcen place without objection on the part of Héberger 
or Dietz or appellee. Héberger used the mark from 1897 until his 
sale to appellee, and the latter has used it since then. While we think 
Dietz began his use of the mark as a trade-mark some years later than 
Héberger, still Dietz continued the use thereafter until his death, and 
presumably appellants hâve since continued such use. There does not 
appear to hâve been any objection made to thèse uses on behalf of 
what we may call the Taylor interests. Furthermore, the property 
and business with which Taylor was connected in making and selling 
washing machines was sold in March, 1902, to a syndicate. The 
syndicate abandoned the business, and more than a year elapsed be- 
tween its purchase and abandonment of the business and Taylor's 
attempted sale of the mark tp Dietz. Whether ail this, as claimed, 
amounted to an abandonment of the mark or not, it certainly does not 
aid the claims of either side in the présent suit. It is rather a token 
of assent to the use of the mark by the public. 

The facts thus pointed out signify such a degree of lâches and 
apparent acquiescence as to bring the case within the rules laid down 
by this court in Saxlehner v. Wagner, 157 Fed. 745, 85 C. C. A. 321, 
and by the Suprême Court in French Republic v. Saratoga Vichy Co., 
191 U. S. 427, 24 Sup. Ct. 145, 48 L. Ed. 347. The only restriction, 
then, that can be imposed upon the use of the mark is that each user 
shàll so identify his washing machines as clearly and conspicuously 
to show the name or names of the manufacturer and vendor. This 
restriction would prevent confusion and déception as regards other 
users and the public. 

The question now is whether the court should do more than to make 
an order reversing the décision and remanding the case, with direc- 
tion to dismiss. The bill charges unfair compétition, and this charge 
was sustained in the decree below. Objection is made that the bill 
in this regard is defective in form, in that it does not charge Dietz with 
endeavoring to palm off his machines on the public as the machines of 
complainant. The bill does not make an averment in that form. The 
pleadings appear to hâve been framed on the tlieory that each party 
was exclusively entitled to the use of the mark, and that each was 
infringing upon the rights of the other. 

We cannot, under the évidence, repress a feeling that relief should 
be granted complainant below, at least to the extent of preventing 
the représentatives of the estate and business of Conrad Dietz, de- 
ceased, from directly or indirectly placing on the market or selling 
washing machines bearing either the figure of a globe or the word 
"Globe," without permanently affixing to each of the machines and 
conspicuously displaying thereon the name or names of the manufac- 
turer and vendor. We see no reason why appellee shall not be per- 
mitted, if it désire, to amend its bill so as to admit of the granting 
of relief under the présent record to the extent indicated, conditioned, 
however, that appellee shall submit to like restraint. This will be al- 
lowed upon oûr own motion, in analogy to the principle involved in 
the action of this court in making an order upon its own motion in 
Barber v. Coit, 118 Fed. 372, 65 C. C. A. 145. 

We should not adopt this course, but for the unusual methods of 
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compétition to which Dietz and those acting in his interest appear 
to hâve resorted, and the manifestly injurious effects that a continu- 
ance of such methods would hâve upon the business of appellee, and 
also in misleading the public. It is net necessary to say that we should 
net pursue this course, if the record revealed such methods in the con- 
duct of appellee. It is equally unnecessary to repeat, since the pro- 
posed relief shows, that we do not mean to sanction any right in ap- 
pellee to do anything denied to appellants. 

An order will be entered reversing the decree below, with costs of 
this court, and remanding the cause, with direction to permit amend- 
ment if desired by appellee, and thereupon to enter a decree in ac- 
cordance with this décision, and, if such amendnient be not desired, to 
dismiss the bill, with costs. 



PIONEER s. S. CO. V. McCANN. 

McOANN V. PIONEEB S. S. CO. 

^Circuit Court of Appeals, Sixth Circuit. May IS, 1909.) 

Nos. 1,880 and 1,934. 

1. Shipping (§ 84*)— LiABiLiTT OF Vessel foe Tobts— Injubt to Stevedoee's 

Employé. 

An employé of a stevedore, engaged to discharge a vessel, when employ- 
ed in or about the work, is on the vessel by invitation of the owner, who 
owes him the duty of exerclsing ordinary eare to render the vessel reason- 
ably safe for the workmen while engaged in the work or going to or from 
the same. 

[Ed. Note.— For other cases, see Shipping, Cent. DIg. §§ 342, 349-351 ; 
Dec. Dig. § 84.*] 

2. Shipping (§ 84*)— LiAErLirv of VesseIt— Injuev to Stevedoee's Employé— 

Dangeeoqs Condition of Vessel. 

Libelant was an employé of a stevedore engaged In discharging a vessel 
of a cargo of ore which was taken from the holds by means of a grabber 
and hoisting apparatus. Libelant with others, was engaged to shovel ore 
Into position for the grabber in the forward hold. While libelant was 
descending into the hold, in order to avold the grabber, which was swing- 
ing as it was being lowered, he steppec through a door in a false bulk- 
head forward of the hold, which was open, and fell to the bottom of the 
shîp and was injured. The location of the door was similar to those in 
other freigbt shlps openlng into the dunnage room, but this vessel was of 
peculiar construction, and the doOr opened upon an unguarded shelf In an 
open space between the false bulkhead and the dunnage room, which was 
dark. Held, that the ship was négligent in permitting such door, which 
was not known to libelant, to remain open. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 342, 349-351; 
Dec. Dig. § 84.*] 

8. Shipping (§ 84*)— Liability of Vessel — Injuey to Stevedoee's Kmplote 
— Conteibutoey Négligence. 

A flnding approved that a stevedore's employé, Injurea while descending 
into a hold to help to discharge a ship, was chargeable with some négli- 
gence contributing to his injury. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 84.*1 

4. Admiealty (§ 71*)— Pleadinq — Waiveb of Depbots. 

Defects in a libel not objected to either before or during trial, and 
which if so objected to might hâve been cured by amendment under the 

*FoT other cases ues same topic & { number is Dec. & Am. Dlgs. 19C7 to date, fi Rep'r Indexes 
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liliernl rules of pleadlng in admiralty, are not gi'ound for reversai of a 
decree entered thereon. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dlg. § 71. *J 

Apijeals from the District Court of the United States for the North- 
ern District of Ohio. 

Libelant, McCann, claims to hâve recelved personal injuries through nég- 
ligence of the owners aud niaster of the steamshlp William Payne, for whlch. 
he seeks to recover $20,000. The Pioneer Steamship Company appeared and 
exeeuted the usual bond as owner of the ship and flled answer. 

The libel avers, and the answer admit», that on August 21, 1905, the ship 
was lying alougside the Cleveland & Pittsburg DocU, in the harbor of Cleve- 
land, for the purpose of unloadlng ore from her holds, and that libelant was 
one ôf a number of longshoremen employed to asslst in taking the ore ont of 
the vessel ; that the ore was removed from the hold of the vessel by means 
of an immense clam-shell bucket, known as a grabber, whlch had wide and 
distended jaws, and when lowéred could be made to swing around in the 
hold; that the jaws of the clam are forced into the ore and closed, and the 
grabber is then lifted by a hoistlng appl lance and the ore so removed from 
the liold; that libelant, witli others, was to shovel the ore so as to bring it 
within the reach of the grabber. 

Issue was joined upon averment and déniai as to whether the ship affordec 
a place of safety for libelant to stand when the grabber was lowered iuto the 
hold, and whether the place in whlch libelant sought safety and met wlth his 
Injury was where his employment called him. In thls way two issues of fact 
vere presented ; one of négligence of the ship, and the other of contributory 
négligence of libelant. 

The case was trled to the court upon déposition and some oral testimony, 
and resulted In findings that thete was négligence on the part of those in 
charge of the vessel, and that libelant was guilty of some contributory négli- 
gence; and, under the rule in admiralty, a recovery of $3,000 was allowed 
libelant. 

Two appeals are proseeuted ; one by the appellant, the Pioneer Steamship 
Company, from the whole decree exeept the flnding against libelant, and the 
other by the libelant so far as he was fouud guilty of some contributory nég- 
ligence and llmited in recovery to $3,000. 

AccOrdlng to avermerits of the llbel, a:nd the évidence, the ship Payne was 
in some respects of unusual design. At a distance of from 8 to 10 feet af t 
of the usual tannage réom was a partition athwart the ship called a "false 
bulkhead,!' whlch wasdesigned to prevent the cargo of the forward com- 
partment f rom extending under the dunnage room and into the forward part 
of the ship. ■ The space thus left extended from port side to starboàrd side, 
and from the deck to the bottom of the ship. On each side was a place 
called a "sheif." Libelant fell from the shelf on the starboàrd side. In the 
false bulkhead, about 13 inches above and over this shelf, was an opening 
with oval top and bottom soni» 42 inches In height, and for a portion of ils 
ûeight about 22 inches in width. This opening was fumlshed wlth door and 
latch. There was also an opening and a door over the shelf at the dunnage 
room, the shelf belng the top of the tank and extending along the side aud 
che length of the ship. 

There was jo l'ailing or other device at the inner edge of the shelf between 
;he falsé bulkhead and the dunnage room^ and no llght, artificial or other- 
■vise, waç furnished for the guldauce of persons passiug through thèse doarH 
.md along thls shelf between theu..' The space was dark. The Inner eûg« 
of the shelf Wâs nearly if not qulte on a Une with the inner side of tho 
opening leading to the shelf. The main différence between this ship and the 
'irdinary ship, so far as important hère, was the existence of this unprotected 
shelf and dark space. 

The object; o^ . the doors^ as claimed on behalf of the shlpowner, was to 
euable niembers of the' crew to enter the forward cargo hold for purposes of 
vepair or other attention to appllances carried along the shelf. It appears 

•Fer other cases see same topie & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



PIONEEiB Si «. CO. V. M'OAN». 875 

that there are openlngs called "Manholes" through the portions of the shlp's 
arches, whlch corne Into contact wlth or are very close to the top of the sbelf. 
Description of the port slde Is omltted. 

Cargoés are loaded and unloaded through hatches openlng Into the cargo 
compartments. There were three of thèse compartments and llbelant's work 
at the time of the accident was In No. 1, lorward ; that Is, the one next to 
the f aise bulkhead. The ineans provlded for enterlng thls compartment, aslde 
from the way along the shelf, bef ore described, were a scuttte at its top and 
a ladder leadlng thence peri)endlcularly along the center of the false bulk- 
head to the bottom. From a point In the ladder opposite to the top of the 
shelf, a plank wlth raillng was extended as a footway from the ladder to 
the shelf near the openlng above described In the false bulkhead above the 
shelf. Thls bulkhead was about seven feet forward of the hatch of compart- 
ment No. 1. One of the arches bef ore described was between thls hatcb and 
the false bulkhead. It was clalmed by Ubelant that thls false bulkhead wlth 
the openlng through It at the end of the plankway had an appearance, then 
usual In shlps, of an entrance dlrectly Into the dunnage room, a place of 
safety. 

Arrangement had been made between the shlp and an Independent con- 
tractor for unloadlng the cargo at the dock. Llbelant, wlth other stevedores, 
was an employé of thls independent contractor. At the tlme of the accident, 
llbelant had passed down the ladder and reached the plankway when the 
grabber was belng lowered through the forward hatch. Llbelant's claim Is 
that the grabber was swaylng so that he became frlghtened, and, bellevlng the 
aforesald openlng over the shelf through the false bulkhead led to the dun- 
nage room, he entered the openlng and fell to the bottom of the shlp. 

T. S. Dunlap, for Hugh McCann. 

H. D. Goulder and F. h. Leckie, for Steamship Co. 

Before LURTON and WARRINGTON, Circuit Judges, 

WARRINGTON, Circuit Judge (after stating the facts as above). 
So far as concerns the assignments of error made on behalf of the 
shipowner, they must dépend upon the nature and extent of its duty 
to llbelant. 

In Gerrity v. The Kate Cann (D. C.) 2 Fed. 241, Ubelant had been 
employed by an independent contractor to trim grain in the hold of 
the ship. At the time of his injury he was sitting in the between-decks, 
his work having been suspended. While sitting there, a quantity of 
dunnage and planks which had been stowed by the crew fell upon 
him. Benedict, District Judge, said (page 246) : 

"In regard to the présence of the Ubelant In the between-decks, the 
évidence shows that he was not there by the mère sufferance or lleense of 
the shipowner, but for the purpose of performing a service that could not be 
performed elsewhere, and In whlch the shipowner had an interest. To be sure, 
the llbelant was not dlrectly employed by tbe shipowner, and It may be truly 
sald that no relation by contract exlsted between the shipowner and the llbel- 
ant. But the llbelant was trlmmlng the shipowner's shlp. He was doing 
what was necessary to be done to enable the ship to carry the cargo In safe- 
ty, and the reason why he was so employed was because the shipowner had, 
by a contract wlth the charterer. Indirect! y provlded for the performance of 
thls service. ♦ • • The Ubelant had, therefore, a rlght to be where tae 
was ; and It follows that there was a duty on the part of the owner to see 
to It that thé dunnage and plank stowed above hIm was so secured as to 
prevent its falling upon him of Its own weight Nlcholson v. Erie R. R., 4J 
N. T. 533." 

Citing, also (page 247) Smith v. Dock Co., 3 L. R. C. P. 326 ; Inde- 
maux y. Dawes, 2 L. R. C. P. 311, 
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The décision was affirmed by Blatchford, Circuit Judge, 8 Fed. 719, 
the learned judge saying : 

"I am entitely satisfled wlth the conclusions arrlved at by the District 3udg« 
In thls case, and wlth the reason asslgned by hlm therefor In hls décision." 

In The Rheola (C. C.) 19 Fed. 926, libelant was employed by d 
master stevedofe to discharge cargo. While at his work in the lower 
hold, a chain carrying a tub furnished by the ship broke, from which 
the injuries were received. Wallace, Judge, said (page 927) : 

"Libelant was performlng a service in which the shlpowners had an In- 
terest, and which they contemplated wonld be performed by the use of appli- 
ances which they had agreed to provide. They were under the same obli- 
gations to hlm not to expose hlm to unnecessary danger that they were under 
to the master stevedore, hls employer. * • • What would be négligence 
toward one would be towards the other. Coughtry v. Globe Co., 56 N. ï. 124, 
15 Am. Rep. S8T ; Mulchey v. Methodist Society, 125 Mass. 487." 

In The Jos. B. Thomas, 86 Fed. 658, 30 C. C. A. 333, 46 L. R. A, 58 
(9), libelant was an employé of a stevedore who was loading the ves- 
sel under a contrâct with the owners, and while in the lower hold li- 
belant suffered injuries from the falling of a keg placed in a danger- 
ousposition by an employé of the ship and knocked over by a co-em- 
ployé of libelant. It was held that the placing of the keg in the dan- 
gerous position was the proximate cause, and was a breach of the ship- 
owner's duty to provide a safe place for libelant. Hawley, District 
Judge, speaking for the court (86 Fed. 660 [30 C. C. A. 333, 46 L. 
R. A. 58]) said: 

"What duty dld appellants owe to appellee? Thelr duty was to provide 
hlm a' safe place in which to work, and to exercise ordlnary and due dili- 
gence and care In keeplng the premlses reasonably secure agalnst injury or 
danger. Thls Is.the plth and substance of ail the décisions upon thls sub- 
Ject, as expressed In a great varlety of cases, each having référence to the 
spécial, facts and surroundings of the évidence relatlng thereto." 

Among the décisions thus alluded to by the Court of Appeals was 
Leathers v. Blessing, 105 U. S- 626, 629, 36 L. Ed. 1192, where libelant 
had gone upon a steamer expecting a consignment of cotton, to as- 
certain whether it had arrived, and was; injured by the falling of a 
cotton baie. Mr. Justice Blatchford said (page 629 of 105 U. S. [26 
L. Ed. 1192]): 

"Thls makes the case one of Invitation to the libelant to go on board in the 
transaction of business wlth the master and offlcers of the vessel, recognlzed 
by them as proper business to be transacted by him.with them on board of 
the vessel at the time and place in question. Under such circumstances, the 
relation of the master, and of his co-owner, through hlm, to the libelant, was 
such as to create a duty on them to eee that the libelant was not Injured by 
the négligence of the master." 

The prineiple of that décision, as well as that of Bennett v. R. R. 
Ce, 102 U. S. 577, 26 L. Ed. 235 (except as to the différence be- 
tween admiralty and common-law rules touching contributory négli- 
gence), seems to us to be applicable hère; for if one invite others, 
either expressly or impliedly, to go upon his property, whether for 
business or for any other purpose, "it is his duty," as said by Mr. 
Cdoley and adopted by Mr. Justice Harlan in the last-cited case (page 
580 of 102 U. S. [26 L. Ed. 235])/"to be reasOnably sure that he 
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is not invîtlng them into danger, and to that end he must exercise 
ordinary care and prudence to render the premises reasonably safe 
for the visit." 

Morgan Const. Co. v. Frank, 158 Fed. 964, 86 C. C. A. 168, decided 
by this court and cited by counsel, is distinguishable. The déci- 
sion, recognizing the duty of the master to provide a safe place, found 
that the master did so, but held that he was not bound to continue 
it in that condition, where the work itself, as done by the fellow serv- 
ants of the injured person, made it dangerous later. To the same ef- 
fect is the décision of this court in Deye v. Lodge & Shipley Machine 
Tool Co., 137 Fed. 480, 70 C. C. A. 64, also relied upon by counsel. 
'Plainly, the facts of those décisions did not involve a danger which 
was known to the master and unknown to the workmen at the time 
they were invited to enter the premises. 

The case of Clan Graham (D. C.) 163 Fed. 961, also relied upon 
by counsel, is not in point. It involved the question whether a steve- 
dore was bound to take notice of the fact that the space between cer- 
tain girders was left open and without decking in the ship's primary 
construction. This was not an unusual method of construction. It 
was customary to place dunnage upon thèse girders, and libelant was 
fuUy aware of its présence. When stepping upon some of the loose 
planking, which in itself was dunnage, he lost his balance and fell. 
The danger was known alike to the master and liLclant. 

That case is also cited by proctors to show that employment of an 
independènt contracter to unload a cargo relieves the shipowner of 
any duty toward stevedores. It is there said that when a shipowner 
has employed an independènt contracter, and has turned the ship over 
in a safe condition, the owner is "relieved of any fault that may anse 
through the work of the servants of the contractor." (Page 966 of 
163 Fed). But if libelant's claim be true, the Payne was not turned 
over in safe condition. We do not think it was meant by that déci- 
sion to sanction a rule which would enable a shipowner, through an 
independènt contractor, to absolve the owner from the duty reason- 
ably to provide a place of safety for the employés of the contractor 
to cairy on their work, much less to absolve the owner from any 
duty concerning unusual dangers which are known to the owners and 
are not known to the employés. No such question was involved, and 
no décision there cited approves of any such rule. 

Any rule of safety aflfecting owners in their relations to subserv- 
ants must, of necessity, be determined in each instance with référence 
to the object of the invitation or permission to enter the vessel or 
other property. In the présent instance, the object, as regards libelant 
and his cîass, was to descend into the cargo holds, including the for- 
ward hold, and shovel ore to places within the range of the grabber. 
The présence, then, in the forward cargo hold, of both the grabber and 
stevedores, was plainly within the purpose and contemplation of the 
shipowner when making the contract for removal of the cargo. We 
therefore hold that the shipowner was bound to furnish to the sub- 
servants, like libelant, while entering or working in the hold, a place 
of reasonable safety against ordinary dangers of the grabber. 

We do not think that the shipowner discharged this duty. The 
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court bclow fouhd that, àt the time of the accident, the door' leading 
tbpough the false bulkhead to: the unguarded shelf was open. We 
cannot, under the évidence, disturb this finding. The fact that the 
District Court saw and heârd libelant testify strengthens the finding. 
Wéthiiik the dodr was" open whén the shipj reached the 4ock, and was 
not clpsed thereaf ter prior to the accident. 

.One- of the peculiarities of the ship Payne was that the location 
of this. door, with its surroundings, resembled entrances on nearly ail 
bther i f reight ships tô the dtinnage room. Prior to this time, the 
Pajraé had nèver beeh in the harbor of Cleveland. The ship's master 
was- fuUy iaware of the danger of the passage into whiçh the door 
openedi Shortly before the accident in question, one of the ship's 
mates had entered this passage and suffered injury by falling from 
the shelf. No notice of the existence ofthe passage or of its dan- 
ger was igiven to those who were engaged to remove the cargo. 

It is claimed by proctors for the shipowner that libelant also knew 
of the danger of this passage. They base this claim on the sixth 
paragraph ôf the libfel ; but we think that this paragraph can hâve réf- 
érence only to the accident tO the mate. It is not alléged, and the évi- 
dence does flot show, that libelant prior to the accident either notified 
the mastôr or had any knowledge of the passageway, 

The court below found : 

"Immedlately prior to the accident, he (libelant) clalms, and therê Is no 
testlmony contradictlng hltn, that he was standing on the gangway plank 
whlch rail athwart; the vessel agalnst the cargo bulkhead àt the forward end 
of the veissél, extehdlng between thé shelf pièce on either slde." 

As pointed out in the statement, it was at this time ând place that 
the appearance of the grabber caused libelant's fright. He passed 
along the gangway to the shelf pièce and through the open door into 
the passage, where he met with his injury. It was found by the court 
below, in .respect to this opening, that it was "négligence on the part 
of those in charge of the vessel to permit the manhole to remain 
open." We concur in this finding. 

It is clainied on behalf of the shipowner that libelant was guilty of 
contributory négligence. It is urged that libelant was where he had 
no business to be, and that, if he had simply passed over the gang- 
plank to the shelf and there stopped, he would hâve been safe. As to 
the first of thèse claims, it waj shown that the sides of the ore piles 
were so far below the shelf as to render work of the, stevedores un- 
necessary^x;cept at or near the bottom of the hold. But it must be 
said that liîjelant had not gone far frorn the line of the ladder leading 
to the ore when the grabber was being lowered. It is hardly to be 
expec^ed that men entering or working within a ship's hbld will always 
keep within the exact parts of the hold where their employment, strict- 
ly construed, would callthem. As said in The Illinois i(D. C.) 63 Fed. 
l!61,,respecting the daim that a stevedore had gone Out of his way 
for the pvirppse of removing his clothing before going to his work 
in the hold ibelG|w( page 163): 

"NVir içOuld h& be expected to go dlrectly, In a straight Une, to the spot 
where hé proposed to strlp, and straight back; It would not correspond, with 
what métt gëneraljy do under such clrcumstances, and would theref ore be un- 
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reasonaWe. Every part of the deck to which it might be anticipatecl tlie iiuni 
would go should hâve been made safe." 

It is to be further observed that if, instead of being on the gang 
plank, libelànt had been passing along the ladder near the gang plank 
on his way to the ore, he would hâve been quite as much exposed to 
the grabber as he was where he stood. 

As regards the daim that Hbelant should hâve stopped at the shelf 
without attempting to pass through the open door, it is to be borne 
in mind that he was in a state of fright. The court below appears 
to hâve been convinced of the fact of his fright; and when we con- 
sider the swaying of the grabber, the way in which its clamps or 
jaws could be opened, the proximity of the hatch to the ladder and 
gang plank, together with what some of the witnesses said of the 
situation, it is not surprising that Hbelant was seized with fright. 

By what rule, then, shall libelant's conduct be tested? Is it by 
what a careful person would do in the absence of péril and underl 
ordinary circumstances, or rather by what such a man would prob- 
ably do in the présence of existing péril? If he was at fault in pla- 
cing himself in the situation of danger, his conduct would be tested 
by the former rule ; if not so at fault, then by the latter. Pennsyl- 
vania Co. v. Snyder, 55 Ohio St. 343 (Syl. par. 3), 45 N. E. 559, 60 
Am. St. Rep. 700 ; New York Trans. Co. v. O'Donnell, 159 Fed. 659, 
<S6 C. C. A. 537. In view of ail the circumstances, it is hard to see 
why libelant's conduct should not be tested by the rule laid down in 
the cases just mentioned, by which he would be excused for failing to 
stop on the shelf. The open door led to what he thought was the 
dunnage room. It appeared to him at that moment to be a place of 
safety. It was in effect, though not within the intent of the master, 
an invitation to enter. Libelànt does not appear to hâve been in a 
condition to deliberate. 

Attention, however, in counsel's brief, is called to the fact that 
Hbelant testified that at the time he first boarded the ship he observed 
that this bulkhead was "so near the forward hatch it was dangerous." 
The court below was inclined to think that, "taking ail the circum- 
stances together, he (Hbelant) was guilty of some contributory nég- 
ligence." We are not disposed to alter this finding, either in form or 
substance. 

The question made in respect to the proximate cause of the injury 
needs but little attention. This case is to be tested by the admiralty 
rule, not the common-law rule, regarding contributory négligence. 
The négligence of the shipowner respecting the open door leading 
to the unguarded passage, as well as the négligence of Hbelant, was 
a concurring cause of the injury. The duty of the shipowner at 
least to close the door before receiving the persons upon the ship 
engaged to work in the hold, and itself to refrain from opening the 
door and leaving it open during the progress of the work, was con- 
tinuing in its nature. Such a duty differs from the one concerning 
matters which become dangerous only through the work executed by 
the head servant and subservants. 
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We dîscover no ûtiding or évidence that the grabber or îts appU- 
ances were defective or that the opération was négligent. The ship- 
owner, then, as before pointed out, was, in légal contemplation, so 
far cognizant of the ordinary opération and effect of the grabber as 
to require him to ânticipate and, as regards the place, reasonably to 
provide against ordinary dangers of the grabber. This is well within 
the rule illustrated in Pennsylvania R. R. Co. v. Snyder, supra (Syl. 
pars. 1 and 2). 

So pf the assumption of risk which is urged against libelant. It 
is true that he was chargeable with the usual risks of his employment, 
but the relation between the shipowner and him, as before shown, 
was such as to entitle him as against the shipowner to a place of rea- 
sonable safety. He was not required to assume the additional risk — 
exposure to the unusual and dangerous passageway — to which the 
owner negligently subjected him. 

The question made as to sufRciency of the libel cannot avail. If 
the contention were technically correct, still the case was allowed to 
go to trial without raising the question, and, under the libéral rules 
of'pleading in admiralty, the libel could hâve been made to conform 
with the évidence. The décisions cited in the very able brief of 
proctoi-is for the shipowner and not commented on are, we think, suf- 
ficiently distinguished by the views herein expressed . 

This case, in our opinion, falls clearly within the décision in The 
Max Morris. As it seems to us, the f acts f ound by Judge Brown ( [D. 
C] 24 Fed. 860) are in séveral important respects similar to the présent 
facts. We think, under the évidence, that tiie fault of the shipowner 
hère was greater in degree than that of the libelant. This is f airly 
to be inferred, toc, from the findings of the District Court. It is 
not necessary that we should détermine whether the damages should 
be divided accordingly or not. That question is left open in the final 
décision of The Max Morris, 137 U. S. 1, 15, 11 Sup. Ct. 29, 34 L. 
Ed. 686. We refer also to The Victory, 15 C. C. A. 490, 68 Fed. 
395, 400; The Lackawanna (D. C.) 151 Fed. 499, 501; Workman 
v. Mayor of New York, etc., 179 U. S. 552, 562, 21 Sup. Ct. 212, 
45 L. Ed. 314. 
_ Applying the moiety rule, and considering the language of the dé- 
cision below, together with the évidence, we are satisfied that the 
sum of $3,000 allowed by the court was not more than one-half the 
damages libelant suffered, and that the decree should be affirmed 
(Wm. Johnson v. Johansen, 30 C. C A. 675 [5], 86 Fed. 886, 889); 
and as to each appeal it is so ordered. 
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LEBER V. UNITED STATES ex rel. FLEMING. 

PRATT V. SAME (three .cases). 

(Circuit Court of Appeals, Nlnth Circuit. May 3, 1909.) 

Nos. 1,555, 1,553, 1,556, 1,554. 

1. WlTNESSES (§ 10*)— SUBPŒNA— AUTIIOEITY TO ISSUE UNDBE ALASKA CoDE. 

Alaska Code Civ. Proc. § 625, provides that subpœnas shall be issued 
"Eirst: To require attendance before a court of record or at the trial of 
an issue therein, or out of such court in any action, suit or proceeding 
pendlng therein, by the clerk of such court. * * * Thlrd: To require 
the attendance before the judge, justice of the peace or other person au- 
thorized by law to take the testimony or affidavit of another, by such 
judge, justice of the peace or other person in the places wlthin tlieir re- 
spective jurisdiction." Held, that a subpœna requiring a witness to ap- 
pear before a notary public to give testimony in an action theu pending in 
the District Court was properly issued by the clerk of such court, regard- 
less of vyhether such a subpœna might also hâve been lawfully issued by 
the notary under paragraph 3 of the section. 

[Ed. Note.— E'or other cases, see Wltnesses, Dec. Dig. § 10.*] 

2. WlTNESSES (§ 21*) — PUNISHMBNl OF DiSOBEDIENCE TO SUBPŒNA AS CON- 

TEMPT— DEFENSES. 

A variance of an hour in the time when a witness is required to appear 
and testify between the original subpœna read to the witness and the copy 
delivered to him affords no défense to proceedings in contempt agalnst 
him for failing to appear, where he did not appear at either time, basing 
Lis refusai on the clalm that the subpœna was void on other grounds. 
[Ed. Note. — For other cases, see Wltnesses, Dec. Dig. § 21.* 
Excuses for disobedience of subpœnas, see note to Fairfleld v. United 
States, 76 C. C. A. 591.] 

3. WlTNESSES (§ 14*)— Service of Subpœna — Payment of Mileaqe. 

Where a witness was served with a subpœna to appear and give évi- 
dence before a notary public in the town where the service was made, and 
was paid mileage for one mile, which he received without objection, he 
was not excused from obeying such subpœna because of the fact that he 
resided at a gréa ter distance than a mile from the notary 's office. 

[Ed. Note.— For other cases, see Wltnesses, Cent. Dig. § 15 ; Dec. Dig. 
§ 14.*] 

4. WiTNEssES (§ 16*)— Subpœna Duces Tecum— Duty of Witness to Appear. 

The fact that a subpœna requires a witness to produce books and papers 
which he cannot lawfully be required to produce does not afCeet the le- 
gality of the issuance of the subpœna nor the obligation of the witness to 
appear In obédience to it. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. § 25: Dec. Dig. 
5 16.*] 

5. Contempt (§ 10*)— Attobney— Advising Client to Disobey Order or Writ. 

An attorney has the rlght to advise a client as to the valldity of an 
order of court or a writ issued under its authority, and if after investi- 
gation it is his honest belief that the order or writ is void his advice to 
that efCect will not render him liable for an error of judgment, but he 
has no right to go beyond that and advise the client to disobey the same, 
and if he does so he is guilty of a contempt of the court which made the 
order or issued the writ ; and the offense is especially flagrant where the 
court is open, and there is f uU opportunlty for testing its legallty in a law- 
ful way, before obédience to it is required. 

[Ed. Note. — ^Por other cases, see Contempt, Cent. Dig. § 21; De^. Dig. 
§ 10.*] 

*For other casés see same topic & S tiUiusB in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladexea 
170 F.— 56 



B82 170 FEDBBAL BEPOBTBB. 

8. CONTBMPT (1 61*)— REVIKW— ReFUSAL OF JuBT TrIAL— DISCRETION OV CoURT. 

Under Alaska Code Clv. Proc. § 611, which provides that In proceedinga 
ror eontempt not committed In the présence of the court the trial shall 
be by the court, or, In ils discrétion, by a jury on application of the ac- 
cused, the refusai qf a jury trial was not an abuse of discrétion for whlch 
the judgment can be reversed by an appellate court, where there was no 
substantlal Issue of fact but the judgment was justlfled by the admitted 
facts. 

fEd. Note— For other cases, see Contempt, Cent. Dlg. §S 189-191: Dec. 
Dig. I 61.*] 

7. Contempt (§ 10*)— Action or Attobnet— UNPROFESSi0Na.L Conduct. 

The action of an attorney In golng to a judge in hls room and statlng 
that he wlshed to speak to him as a citizen, and then attemptlng to in- 
fluence the judge's action wlth respect to the trial of a pendlng cause, 
was a gross violation of professlonal proprlety, and warranted the punish- 
ment of the attorney for a contempt of the court 
[Ed. Note. — For other cases, see Contempt, Dec. Dlg. § 10.* 
LlablUty of attorneys, see note to Anderson v. Oomptols, 48 C. G. A. 7.] 

8. Appeal and Ekbob (§ 19*) — Décisions Rkviewable — Xempobabt Obdeb 

Which has Ceased to AirPECT Substanhal Rights. 

An order of a court suspendlng an attorney from the rlght to practlce 
thereln for a stated tlme wlU not be revlewed by an appellate court In 
proeeedlngs not Instltuted untU after the term of suspension has expired. 

[Ed. Note. — For other cases, see Appeal and ESrror, Cent. Dlg. SS 63-80; 
Dec. Dlg. § 19.*] 

In Error to the District Court of the United States for the Ter- 
ritory of Alaska, Third Division. 

Proceedings in the above-entitled cases as against the plaintifïs in 
errer for acts in contempt of court originating in the alleged unlaw- 
ful and contemptuous disobedience of the mandate of a subpœna is- 
sued by the clerk of the District Court for the Territory of Alaska, 
Third Division, in case No. 622^, pending in said court, wherein Rob- 
ert H. Fleming was plaintiff and R. E. Leber étal, were défendants. 
To review the judgments in thèse cases, they hâve been brought hère 
upon writs of error. 

Campbell, Metson, Drew, Oatman & Mackenzie and S. D. Woods, 
for plaintiffs in error. 

Robert T. Devlin, Ù. S. Atty., and William R. Harr, of Depart- 
ment of Justice (S. D. Woods, of counsel), for défendant in error, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. In a suit commenced in the court be- 
low on November 8, 190,6, by Robert H. Fleming against R. E. Leberj 
administrator of the estate of Victor Baubet, deceased, and R. Ë. 
Leber, défendants, it w^as alleged in the complaint duly filed that, 
pursuànttO certain agreements, conveyances, and leases, the plain- 
tiff on Appl 14, 1906, became entitled to receive from the défendant 
R. E. Leber 10 per cent, of the gross output of gold from certain 
mining prçrtiiSes in Alaska until the sum of $2,500 due to the plain- 
tiff should'be fuUy paid; that the said, Leber had'collected from the 
laymen and lessees pf the said mîning compariy as royalty for the 

•For other casaa see aame toplo & S humbsb In Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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privilège of working and mining siich property large quantities of 
gold dust of great value, the exact amount of which was unknown 
to plaintifï; that he had been informed and believed, and accordingly 
alleged, that the défendant Leber had collected and received gold dust 
in sufficient quantities and of sufficient value to entitle the plaintiiï 
to the full sum of $2,500 from the défendant; that said sum had not 
been paid, nor any part thereof, save and except the sum of $953.75, 
paid him from time to time by the said Leber ; that upon informa- 
tion and belief the said Leber, for himself and as administrator of 
the estate of Victor Baubet, deceased, claimed some interest in and 
to said gold dust, or the money value thereof alleged to be due to the 
plaintifï. 

The prayer of the complaint was that the défendants and each of 
them be required to render to the plaintifï an accounting of ail their 
acts and deeds in the premises; to set forth the nature and character 
of any claim the défendants or either of them had to the 10 per cent, 
of the gross output of the gold or gold dust taken from said mining 
claim, and claimed by the plaintifï since the 14th day of April, 1906 ; 
that a decree be entered in favor of the plaintifï against the défend- 
ant in the sum of $1,546.25, with interest thereon from the time the 
same was collected by défendants, and costs of suit. 

The name of Morton E. Stevens appeared upon the complaint as 
plaintiflf's attorney. Summons was issued on this complaint on No- 
vember 8, 1906, and on the same day service was made upon the de- 
fendant by the deputy United States marshal, together with copies 
of the complaint; on the same day a subpœna was issued by the 
clerk of the court requiring the défendant to appear before C. E. 
Wright, a notary pubhc in and for the district of Alaska, at the of- 
fice of Morton E. Stevens, in the Fairbanks Building in the town of 
Fairbanks on November 12th, at the hour of 11 a. m. of that day, 
to testify as a witness upon behalf of plaintiiï in the cause, and be 
examined under oath, and make then and there dépositions as an ad- 
verse party in said case and at the instance of plaintiff. The subpœna 
also required the witness to bring with him. and hâve then and there 
for examination and inspection, ail of the books, papers, accounts, 
and other documentary évidence of every nature whatsoever in his 
possession or under his control relating to the subject-matter in the 
action, and as required to do so by virtue of the provisions of chap- 
ters 61 and 63 of Carter's Alaska Code. This subpœna was served 
upon the défendant by the deputy United States marshal on November 
8, 1906, at Fairbanks, by showing and reading to him the original 
and handing a copy thereof to the défendant, together with a copy of 
the original notice of taking dépositions attached thereto, and also 
handing the défendant the sum of $4 for one day's attendance and 
the sum of 50 cents for mileage. With the subpœna was also served 
a notice to take the defendant's déposition at the same time and place 
mentioned in the subpœna. Thereafter and on the same day Leber 
took the said copies of summons, complaint, notice of taking déposi- 
tions, and subpœna served upon him in said action to Loiiis K. Pratt, 
a practicing attorney, and asked him whether he, the said Leber, was 
required to appear before the notary public at the time and place 
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designated in the notice and subpœna_ and be examined by déposition 
in said action, and thereupon the said Pratt advised the said Leber not 
to respect the subpœna, and that "if Mrs. Wright (the notary public) 
had signed it it would be ail right, but don't go near her." Thereupon 
Lebet disobeyed the subpœna and did not attend before the notary 
public, and on the evening of November 12th he le'ft Fairbanks for 
Valdez, a distance of about 350 miles. On November 24, 1906, Mor- 
ton E. Stevens, attorney for plaintifï, filed a pétition in the District 
Court of Alaska for a warrant to arrest the défendant R. E. Leber and 
bring him before the court to answer the charge of a contempt of 
court. The pétition alleged that the défendant Leber on the lâth day 
of November, 1906, had willingly, maliciously, and contemptuously 
disobeyed the requirements of the subpœna issued by the clerk of the 
court corhmanding the défendant to be and appear before C. E. 
Wright, a notary public, as required by the terms of the subpœna. 
To this pétition was attached the affidavit of the deputy United States 
marshal setting forth the service upon the défendant of the original 
summons, together with a copy of the complaint, and the service of 
a subpœna issued by the clerk of the court, and the notice to take 
dépositions in said causé. There was also filed the aïïidavit of C. 
E. Wright, the notary public, setting forth that neither the défendant 
nor his attorney or any one for him appeared at the time and place 
mentioned in the subpœna and the notice to take dépositions, or at 
any other time or at ail. There was also filed the affidavit of Robert 
H. Fleming, the plaintifï in the case, setting forth the proceedings 
to take the testimony bf the défendant Leber, and the f ailure of the 
latter to appear before the notary public and give his testimony as 
required in the subpœna and notice to take his déposition. A war- 
rant was thereupon issued by the court for the arrest of the défend- 
ant, with directions to bring him before the court to show cause why 
he should not be punished for contempt of court for his unlawful 
and contemptuous disobedience of the mandates of the subpœna is- 
sued and served upon him by the warrant of arrest. This warrant was 
executed by the arrest of the défendant by the deputy United States 
marshal on . November 26, 1907, at Valdez, Alaska, the défendant 
having . left Fairbanks on the evening of November 12, 1906, and 
being at the time of his arrest on his way to Seattle in the state of 
Washington. 

On November 26, 1906, Louis K. Pratt, appearing as attorney for 
R. E. Leber, moved the court to quash the pétition for a warrant. 
This motion was denied on November 30, 1906., The attorney for 
Leber thereupon, on December 3, 1906, moved the court to fix Leber's 
bail, reciting in the moving paper that in the citation no bail had 
been fixed, and the défendant was then in custody some 400 milQs 
distant from the court. The court fixed the bail at $2,000, which was 
given, and order entered that the défendant be discharged from cus- 
tody. The défendant did not return to Fairbanks until March, 1907. 
In March, 1907, Judge Gunnison held court in Fairbanks in place of 
Judge Wickersham, who had been dtrected by the Attorney General 
to hold court at Juneau. Judge Gunnison continued to hold court 
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at that place until August, 1907. In April, 1907, and while Judge Gun- 
nison was holding court at Fairbanks, on motion of the attomey for 
the relator Robert H. Fleming in the contempt proceedings against 
R. E. Leber, the court set the cause for hearing on April 17, 1907, 
at which time Louis K. Pratt appeared for Leber and announced 
that he was not ready for trial, and moved the court that the case 
be indefinitely postponed. The order was entered by the court upon 
terms. In October, 1907, after Judge Wickersham had returned and 
was holding court at Fairbanks, the attorney for the relator moved 
the court that the contempt proceedings and the original suit of 
Fleming v. Leber et al. (No. 633) be placed upon the next motion 
calendar, the attorney for the défendant being présent and not ob- 
jecting thereto. On October 15, 1907, the cause came on for hear- 
ing, and the attorney for the défendant moved the court for a jury 
trial, alleging that the judge of the court was biased and prejudiced 
against the défendant, and that a fair and impartial trial of the con- 
tempt proceedings could not be had before the judge. The demand 
was denied, and the cause set for trial on October 18, 1907. Before 
the court convened on October 15, 1907, Louis K. Pratt, the attorney 
for the défendant, entered the private chambers of Judge Wickersham, 
closed the door and said to the judge that he did not want him to 
try the case, and if he did so it would be disagreeable for the court. 
On October 19, 1907, the attorney for the défendant moved the court 
for a change of venue or change of judge, alleging in an affidavit 
filed by him that the Hon. James Wickersham, the judge of the court 
before whom the action was pending, was so biased and prejudiced 
against the défendant that he could not hâve a fair and impartial trial ; 
that the said judge was for that reason disqualified from hearing and 
determining the same. This motion was also denied. The court there- 
upon heard the évidence in the contempt proceedings herein and ad- 
judged the défendant guilty of contempt of court, finding that the 
right and remedy of the plaintiff in civil cause No. 622, wherein Rob- 
ert H. Fleming was plaintiff and R. E. Leber et al. were défendants, 
had been prejudiced by the disobedience of the défendant of the sub- 
pœna issued therein. The court fined the défendant $250 and costs. 

In the course of the hearing of this case, Louis K. Pratt, the at- 
torney for the défendant, offered himself as a witness on behalf of 
the défendant, and testified that he had advised Leber with respect 
to the subpœna herein ; that it was absolutely void, and that he, Leber, 
was under no obligations, légal or moral, to respect it ; that if he, 
the witness, was in Leber's place, he would not do it; and he would 
not be imposed on in that way. 

On October 33, 1907, Jeremiah Cousby, the attorney for the United 
States, brought this testimony to the attention of the court by affida- 
vit. À warrant was thereupon issued for the arrest of Pratt upon 
the charge of contempt of court in advising and counseling the de- 
fendant Leber to disobey the subpœna. The défendant answered, sub- 
stantially admitting the facts alleged in the affidavit of the United 
States attorney, but claiming that as a lawyer he was familiar with 
the question as to the validity of the subpœna; that it was void, and 
he had a right to so advise his client. The case was heard by the 
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court C)ri November 11, 1907; tHe. défendant was âdjudged guiîty of 
contempt 'Of court; and sentenced tbîpây a fine of $350 to be.paid forth- 
with;;in cpurt> and in default of.jpayment to be confined in jail until 
thé' slame should be paid at the rate -of $2 per day. 

QmOctober 22, 19Q7, the court; entered an order reciting the facts 
hereinbefore stated, that on October 15, 1907, whjle case No. 637, 
entitled "United States ex rel. Robert H. Fleming, Plaintiff, v. R. E. 
Leber, Défendant," i-Was pending, i'LiOuis K, Pratt, the attorney for 
the défendant in: that case, entered the chambers of the judge and 
threateningly spoke and used the language : 

"I don't want you to try that case (referring to the above-eatitled case). I 
want a jury trial for Leber. If you do try it, It will be very dlsagreeable 

for you." " , .; 

The order entered by tlie court directed that Louis' K. Pratt show 
cause why he should not be putiished for contempt of court commit- 
téd in 'the face of thé. court. The; respondent madé return to the 
order. tD show cause, iri which he rhade explanation ând set up mat- 
ters b^ way ôf purging hin;iself Of the charge of contempt of court. 
AmiQnê other thingS,' he clàimed to hâve said to the judge in his 
chartibçrs: 

."I want tp tftlk to the Jùdge as a citizen for a minute. In this case versus 
Lebér'there has been'so mueh kleked up that Is of a disagreeable nature that 
I doii't'iiant to try the case at this term; but if you thihk it must be tried, 
then ï should like to haVe it tried by a jury." 

The court thereupon determined- that the défendant had been guilty 
of misconduct and misbehavior in office and had been guilty of con- 
tempt of court. Thç. court thereupon ordered that the défendant be 
punished by a fine of |300, to be;, paid to the United States forth- 
with,. qtherwise to bè récovered in the manner provided by the law 
for the recovery and collection of fi p-es., 

On November 11, 1907, Jeremiah Cousby, • the attorney for the 
United States, filed in court an affidavit settingr forth the proceedings 
in the court and the. action by Louis K. Pratt in presenting motion 
for a change of venue or judge or for a jury trial in case No. S75, in 
which the. said Louis K. Pratt alleged that he believed that in.many 
instances James Wiçkersham, the ; judge of the court, in making rul- 
ings, décisions, and jtfdgments in cases of which the affiant was in- 
terested as an, attorney at, law, had been blinded by passion and préju- 
dice, and had been leçi into the doing of arbitràry, illégal, and unjust 
things by r.eason thereqf; that in a number.of instances affiant had 
been unablè tb àccount for the rulihgs and décisions, pf the said judge 
upon any other theory, and had been led to befieve, and did beUeve, 
that the ryU^igs and décisions in thèse instances were not the resuit 
of calm judgment, but were arbitrary, yindictivè,. and appairently ac- 
tuated by màUc}ious,niotives against thè affiant, Thereupon the court 
ordered tliatsi'warran^. issue, for the arrestof the çle fendant, and that 
he bé broijgnt b.efore thè court tô answer the charge, The défendant 
appeared an<i fiîed an affidavit alleging that the judge of the court 
was interested iii the proceedings to such an extent and in such, a 
manhçr that he was disqualified from' sitting as a judge iri the fur- 
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ther hearing and trial of the case. The purpose of this affidavH was 
to secure a continuance of a hearing in the case until the arrivai of 
another judge to hold the court at Fairbanks. The court denied the 
motion for a continuance; overruled a demurrer to the charge con- 
tained in the affidavit, and the defendant's motion for a jury trial. 
The défendant entered a plea of not guilty, and upon the évidence 
the court adjudged the défendant guilty of contempt of court as charg- 
ed, and sentenced him to pay a fine of $1, together with costs, and be 
imprisoned in jail for a period of one hour, and suspended him from 
practicing as an attorney at law in the courts of Alaska from the 
date of the judgment entered on the 18th day of November, 1907, un- 
til the Ist day of February, 1908. 

Thèse proceedings against the plaintiffs in error for contempt of 
court originated in case No. 632, wherein Robert H. Fleming was 
plaintiff and R. E. Leber et al. were défendants. The action was for 
an accounting in a mining enterprise in which plaintiff claimed to be 
entitled under an agreement to receive from the défendants 10 per 
cent, of the gross output of the claim, and for a decree for the amount 
found due. The summons issued under the complaint having been 
served upon the défendant, the plaintifï was authorized to take de- 
fendant's déposition under section 644, Alaska Code Civ. Proc. The 
plaintifï gave the notice of time and place for taking the déposition as 
required by section 653 of that Code. The plaintifï further proceeded 
under sections 634 and 635 of the Code and had a subpœna issued by 
the clerk of the court requiring the attendance of the défendant at 
the time and place designated in the subpœna to testify as a witness 
in the action. The défendant did not attend at the time and place 
mentioned, and he justifies his conduct by assailing the validity of the 
subpœna. 

Section 634 of the Alaska Code of Civil Procédure defines a sub- 
pœna as follows: 

"The process by which the attendance of a witness is required is a sub- 
IKjena. It is a writ directed to a person and requiring his attendance, at a 
])articular time and place, to testify as a witness In a particular action, suit, 
or proceeding therein sjjecified. on behalf of a particular party therein men- 
tioned. It nia.y aiso require him to bring with him any books. documents, 
or other things under bis control which he is bound by law to produce lu évi- 
dence." 

Section 635 of that Code, providing how and by whom such sub- 
pœna shall be issued, reàds as follows : 

"First. To rerpiire attendance before a court of record or at tlie trial of an 
issue therein, or out of such court in any action, suit or proceeding pending 
therein, by the clerii of such court ; 

"Second. To require attendance before a comnilssloner appointéd to take 
testimony by a court of the United States, or any state or terrltory, or any for- 
eign country, by any clerk of a court of record, in places within the juris- 
diction of such court ; 

"Tlilrd. To require the attendance before the .ludge, .instlce of the peace. or 
other person, autliorized by law to take the testimouy or affldavlt of another. 
by such judge, justice of the peace, or other person, in the places within their 
respective jurisdiction." 

It is contended on the part of the défendant that the clerk of the 
court was without jurisdiction to issue the subpœna to take the tcsti- 
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mony of the défendant before the notary public, and, being without 
jurisdiction, the subpœna was void and the défendant might disre- 
gard its mandate with impunity. In our opinion, this is not the cor- 
rect construction of this statute. ,The language of the statute is plain, 
and points out specifically how and by whom subpœnas shall be issued. 
The clerk of a court of record shall issue ail subpœnas described in 
the first and second paragraphs of the section, and the judge, justice 
of the peace, or other person ail subpœnas described in the third para- 
graph. Under which do we find the subpœna described in this case? 
It was a subpœna to take the déposition of a witness out of court in 
an action pending therein. This subpœna is clearly described in the 
first paragraph of the section, and was required to be issued by the 
clerk of the court. It may be that the notary public was also author- 
ized to issue the subpœna under the provisions of the third paragraph 
of the section, but that fact does not deprive the clerk of the court 
of his jurisdiction to issue the subpœna provided in the first paragraph. 

It is objected further that the original subpœna required the de- 
fendant to appear before the notary public at 11 o'clock a. m. on No- 
vember 12, 1906, while the copy left with the défendant by the deputy 
marshal required him to appear at 10 o'clock a. m. of that day. The 
return of the deputy marshal shows that he read the original subpœna 
to the défendant; he was therefore fully informed that he was to 
appear before the notary public at 11 o'clock a. m., and not 10 o'clock 
a. m. But it appears from the évidence that he did not appear before 
the notary public at any time during that day, and he does not claim 
that he did; his refusai to appear was not because of the différence 
in time stated in the original aiid the copy, but because of the alleged 
invalidity of the subpœna. 

It is further objected that the défendant lived at least 27 miles from 
the office of the notary public at Fairbanks, and that the mileage of 
30 cents paid to him was not the mileage to which he was entitled un- 
der the law. The défendant was served with the subpœna in Fair- 
banks. He received the amount paid to him without objection, and 
his refusai to appear was not bàsed upon that objection. It is fur- 
ther objected that the subpœna contained directions (duces tecum) re- 
quiring him to produce liooks, papers, and accounts that were too 
broad and gênerai and in violation of the defendant's rights. The 
défendant was not adjudged guilty of contempt of court in failing 
to produce books and papers, but solely because he refused to ap- 
pear before the notary and give his déposition. This objection lias 
therefore no bearing upon the question before the court. Fairfield 
et al. V. United States, 146 Fed. 508, 76 C. C. A. 590. It did not af- 
fect the jurisdiction of the clerk of the court to issue the subpœna. 
Haie V. Henkel, 201 U. S. 77 (concurring opinion of Mr. Justice Har- 
lan, page 78), 26 Sup. Ct. 370, 50 L. Ed. 652. 

The subpœna having been issued by an officer authorized by law and 
properly served, it was the duty of the défendant Leber to appear 
before the notary public at the time and place named and be exam- 
ined as therein required, and, as the validity of the subpœna is the 
only subject of controversy in this case, the judgment of the court be- 
low is affirmed. 
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The next case in order of time was the proceedings against Louis 
K. Pratt upon the charge of contempt of court in advising and coun- 
seling the défendant Leber to disobey the subpcena. The défendant 
raises the same objections as to the subpœna that were raised in the 
case of Leber. Thèse objections, having been disposed of in that case, 
need not be further considered. The défendant further justifies his 
conduct on the ground that he acted in good faith as an attorney in 
advising Leber that he was under no légal obligations to attend be- 
fore the notary public notwithstanding the fact that he had been served 
with a subpœna so to do. 

In the case of In re Dubose, 109 Fed. 971, 974, 48 C. C. A. 1, 4, 
this court said : 

"There can be no question as to the right of an attorney to advise his 
client as to the validity of an order of court or of a writ issued under its 
authority, where such an order or writ affects tlie cUent's interests ; and If. 
after investigation, ît is the attorney's honest belief that such order or writ 
Is Illégal and void, his advlce to that effect wlll not render hlm llable for an 
error of judgnient. But an attorney cannot go beyond the right to advise, 
and, actuated by a splrit of résistance, conspire with his client or wlth others 
to disobey an order of court, obstruct the due administration of the laws, 
and brlng the authority of a court of justice into contempt." 

The case of In re Noyés, 131 Fed. 209, 57 C. C. A. 445, included a 
writ of error in the case of In re Geary, 121 Fed. 235, 57 C. C. A. 
445. In the latter case Thomas J. Geary was charged with contempt 
of court upon a statement as shown by the reporter's notes made by 
himself in the course of his examination in the case of Alexander Mc- 
Kenzie charged with contempt of court. The statement of Mr. Geary 
was to the effect that he had advised McKenzie to disobey a writ 
of this court. There was no further évidence against him, and upon 
the hearing in the contempt proceedings in his own case he testified 
that he gave McKenzie no advice whatever as to the course of action 
he ought to pursue in the matter. His attention was directed to the 
spécifie testimony which he was reported as having given in the Mc- 
Kenzie Case. He testified that he either did not catch the scope of 
the interrogatory, or the testimony had been incorrectly taken down 
by the reporter, and that he did not intend to testify as reported. He 
referred to other testimony in the case which corroborated his testi- 
mony that he gave no such advice. The court found the explanation 
satisfactory, and the charge was therefore dismissed for the reason 
that he did not advise or encourage disobedience of the order of the 
court. 

That the présent case does not corne under the ruie of the latter, 
but under the rule of the former, is clearly established by the testi- 
mony. R.' E. Leber testified as follows : 

"Mr. Pratt stated, as I said before, after he looked over the papers, he said: 
'Steve can't do that. It ain't made ont right. Don't you go near them.' He 
said, 'If the notary had slgned that in place of the judge' or 'the clerk, you 
should obey it, but this way you don't need to go near her (the notary pub- 
lic), ïhey are trying to hold you up.' * * * Q. What did you do when he 
told you not to go near her? A. I dldn't go near her. Q. Was that the 
reason why you didn't go near herî A. Yes, sir." 
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Mr. Pratt testified in his own behalf as foUows : 

"Q. It was upon a thorough examlnation of the authoritles, such as you 
eould find, that you came to the conclusion that the process that was shown 
to you was vold? A. Certainly. I knew it was void, and I know It now. Q. 
And you are still of the same opinion? A. Why, certainly. When a man 
cornes to me and asks me if such a paper is voîd or valld, I will tell him It 
is vold, certainly. Q. If he further aSked you what to do under the circum- 
stances, what would you tell hlm? Ai I would tell hlm If he was gillie enough 
to be jerked around that way and buUdozed and mistreated that way, he can 
go to tbe notary public if he wants to, but If he has any manhood about him 
he will Just stay away. That is what I would tell him. • • * Q. Had 
he asked you at that time whether he should go over there? A. I don't know 
whether he did or net. Q. You just told hlm that without him asking you 
anythlng about It? A. A lawyer who tells a client a process is void, and he 
need pay no attention to It — it is folly to draw a distinction between that 
and his telllng hlm that the process is void and you need pay no attention to 
It. It is folly to draw a distinction between that and where he goes further 
and says, 'Just stay away from there.' There is nothlng to that. Whenever 
a lawyer gives thàt advice and a client folio ws it, he has got to take his 
chances, of course. I took my chances, and am taking them now." 

He knew that in advising his client to disobey the subpœna he did 
so at his jDeril, and he accepted the péril. The subpœna had been 
issued by the clerk oi the court ; the court was in session at Fairbanks. 
The regular.procedureto détermine the validity of the subpœna was a 
motion to quash. This motion could bave been heard by the coUrt at 
any time and determined before the day designated for the taking 
of Leber's testimony, and this procédure was peculiarly appropriate 
to the situation in this case; or the défendant miglit hâve advised 
his client to attend before the notary public and there make the objec- 
tion to the validity of the subpœna. An appearance for that purpose 
only would not hâve been a waiver of jurisdiction. But instead bf 
testing the validity of the subpœna in court in some regular way, the 
défendant advised his client to disobey its mandates, thereby exhibiting 
a spirit of contemptuous résistance to the order and process of the 
court, in which his client participated by leaving Fairbanks on the 
evening Of November 13, 1906, and proceeding to Valdez, a distance 
of 350 miles on his wày to Seattle. 

It is assigned as error that the court excluded the testimony of cer- 
tain attorneys who, it is said, would hâve testified that in their opin- 
ion the subpœna was void. It is said that the testimony was offeréd to 
show good faith, but, as already stated, good faith required that this 
question should bave been submitted to the court for its détermina- 
tion. The opinion of attorneys as to the validity of the subpcena could 
not excuse defendant's conduct in this respect. 

It is also assigned as error that the court improperly refused the 
défendant a jury trial. Section 611, Alaska Code Civ. Proc. (31 Stat. 
430), provides as follows: 

"When a contèmpt is committed in the immédiate view and présence of the 
court and offlcer, It may be punlshed summarily, for vrhlch an order must be 
inade recltlng the facts as oCcurring In èuch immédiate view and présence, 
determinlng that the person proceeded against is thereby guilty of a contèmpt, 
and that he be puhished as therein prescribed. In other cases of contèmpt the 
trial shall proceed upon testimony produeed as In criminal cases, and the 
HCcused shall be entitled to be confronted with the wltnesses against him, but 
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sueh trial shall be by the court or, in the discrétion of the court, upon ap- 
plication of the accused, a trial by jury luay be bad as in any crimlnal case." 

It is admitted that the only question under this statute is whether 
the court abused its discrétion in refusing the défendant a jury trial. 
The gênerai rule is that décisions which rest in the discrétion of the 
court below cannot be examined in the appellate court except in cases 
of gross abuse of discrétion, and generally, where the action of the 
inferior court is discretionary, its décision is final. 1 Encyclopedia of 
U. S. Suprême Court Reports, 983. 

In this case there was no abuse of discrétion, for there was no sub- 
stantial issue of fact for a jury to détermine. The admitted facts 
were sufficient to justify the judgment of the court. The judgment 
in this case must therefore be affirmed. 

The next case is that of Louis K. Pratt, charged with contempt of 
court. When case No. 637, United States ex rel. Robert H. Flem- 
ing, Plaintifif, v. R. E. Leber, Défendant, was about to be set for trial, 
it is charged that the défendant entered the private chambers of Judge 
Wickersham and used the following threatening language to the 
judge: 

"I don't want you to try that case. I want a jury trial for Leber. If you 
do try it, it will be very disagreeable for you." 

It is assigned as error in this case that the court refused to accept 
the: return, answer, and explanation on file in court tendered by the 
défendant for the purpose of purging himself of the charge of con- 
tempt of court. The défendant in his return claims to hâve gone to 
the private ofiice of the judge of the court and there stated to the judge 
privately : 

"I want to talk to the judge as a citizen for a minute. In this case versus 
Leber there bas been so much kicked up that is of a disagreeable nature that 
I don't want to try the case at'this terni, but if you thlnic it must be tried, 
then I would like to bave it tried by a jur5'." 

To which the judge of the court responded: 

"If anything disagreeable has been kicked up in that case, the attorneys 
did it ; I dldn't. I dou't propose to shirk my duty slniply because a thing Is 
disagreeable." 

Accepting the version of the défendant as to what was said on this 
occasion, his conduct can only be viewed as grossly improper. A 
case in which he was attorney for the défendant was about to be set 
for trial. He had succeeded in preventing the case being tried by 
Judge Gunnison, who had been holding the court at Fairbanks froni 
March to August. He was about to make an effort to prevent its 
trial by Judge Wickersham. If he had any légal grounds for a con- 
tinuance or for a trial otherwise than by Judge Wickersham, the prop- 
er place to make the showing was in the courtroom, where the attor- 
neys on the other side would hâve an opportunity to hear what was 
said and meet the issues if any were presented; or if for any reason 
the application should not hâve been made in a public courtroom, 
then the application should hâve been made to hear the motion in cham- 
bers and opposing counsel notified of such application. It was not 
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proper fdr the "defenaant to présent the matter to the judge ex parte 
and in the privacy of his chambers. 

The statement of the défendant that he approached the judge pri- 
vately in chambers because he wanted to "speak to the judge as a 
citizen" is an admission of improper conduct. The judge had no duty 
in the case as a citizen that he did not hâve as a judge, and the de- 
fendant knew, or should hâve known as an attorney, that he had no 
right to seek to influence the judge in his action by private èx parte 
threats or statements. That such conduct was in gross violation of 
professional propriety is so manifest that it does not seem necessary 
to more than refer to the well-known rule upon the subject, concisely 
expressed in the Code of Ethics adopted by the American Bar As- 
sociation at its last session. In a section condemning improper at- 
tempts to exert personal influence upon a court it is provided, among 
other things, in section 3 as f ollows : 

"A lawyer should not communicate or argue privately with the judge as to 
the merlts of a pending cause, and he deserves rebuke and denunciation for 
any devlce or attempt to gain f rom a judge spécial personal considération or 
favor." ^ 

It is objected that the court below, under an order to show cause 
upon the hearing of the contempt, refused to hear the défendant and 
dealt with him summarily, as courts are only entitled to do with con- 
temnors in case of direct contempt. It is not necessary tO discuss this 
question. In our opinion the admission contained in the' return of the 
défendant to the order to show cause was sufïicient to justify the 
judgment. The judgment of the court in this case must therefore be 
affirmed. 

The next and last case is the charge of contempt against Louis K. 
Pratt in alleging and charging in an affidavit filed in support of a mo- 
tion for a change of venue or change of judge in case No. 375, en- 
titled "United States of Arnerica y. Louis K. Pratt," that Judge Wick- 
ersham — 

"in making ruilngs, décisions, and judginents in cases In which lie was iuter- 
ested as an attorney at law, had been blinded by passion and préjudice, and. 
has been led into the doing of arbitrary. Illégal, and unjust things by reasoii 
thereof. That in a number of Instances this afflant has been unable to ac- 
count for the rulings and décisions of the said judge upon any other theory, 
and has been led to believe, and does belleve, that the rulings and décisions 
In thèse Instances were not the resuit of calm judgment, but were arbitrary, 
' vindictive, and apparently actuated by malicious motives as against this 
afflant." 

The défendant ofifered no évidence in this case, and the court 
found the charge as true, and thereupon sentenced the défendant to 
pay a fine of $1 and be imprisoned for the period of one hour. It 
was also ordered that the défendant be suspended from practicing as 
an attorney in the courts of Alaska from the 18th day of November, 
1907, to the Ist day of February, 1908. There is no bill of exceptions 
in this case. The error relied on for the reversai of the judgment is 
that the court erred in suspending défendant from practicing as an 
attorney at law in the courts of Alaska. The sentence of the court 
expired on February 1, 1908, The transcript of the record was not 
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filed in this court until June 9, 1908. The order of suspension from 
practice was no part of the judgment in the contempt proceedings, 
and, as the suspension expired more than four months before the 
transcript of record was filed in this court, the order no longer pré- 
sents a question for review. 

The judgment of the court is affirmed. 



THE OCEANICA. 



(Circuit Court of Appeals, Second Circuit. February 16, 1909. On Rehearing 

May 19, 1909.) 

No. 25. 

1. TOWAGE (§ 14*)— CONTRAOTS— ASSUMPTION OF RiSKS BT TOW. 

A contract of towage, by wbich the tow assumes ail risks, releases the 
tug from liability for her own négligence, resulting in injury to the tow. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 28; Dec. Dig. S 
14.*] 

2. Towage (§ 14*)— Injubt to Tow— Liabilitt of Tug. 

Where a contract for the towage of a barge to Buffalo provided that 
the tow assumed ail risks, and after reaching Buffalo, through some ar- 
rangement between the masters, the towage was contlnued for another 
port, and on the way the barge was wrecked, the tug cannot be held liable 
therefor, slnce, if the continuance of the voyage was against the orders 
of her owner, neither he nor his vessel is liable, because both masters 
knew that the contract extended to Buffalo only, while, if authorized, the 
contract must be regarded as extended and applying in ail Its terms to 
the towage beyond Buffalo. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 28; Dec. Dig. § 
14.*] 

3. Towage (§ 3*)— Contracts— Autrobity of Vessel to Repbesent Cargo. 

A contract for towage, made by the owners of a vessel, is blnding on 
the owners of the cargo, which, as bailees, the owners of the vessel hâve 
authority to represent in ail matters necessary to its transportation. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 3 ; Dec. Dig. § 3.*] 

4. Towage (§ 14*)— Contract Bxempting Owner fbom Liability — Effect on 

LlABELITY OF TUG. 

While a towing tug may be liable in rem for négligence as a tort, even 
though the owner is not liable, yet, when the owner Is exempted from 
liability by contract, his vessel is also exempted. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 28; Dec. Dig. 
§ 14.*] 

Coxe, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Western 
District of New York. 

For opinion below, see 144 Fed. 301. See, also, 156 Fed. 306. 

Thomas C. Burke (Crangle &'Burke, of counsel), for appellant. 
George Clinton and Harvey L. Brown (Clinton & Clinton and 
Brown, Ely & Richards, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

*For other caBes see same toplc & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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' WARD, Circuit Judge. ' In this case the steamsHip OCeahica, laden 
with iron ore, and the barge Massàsoit, laden with lumber, both bound 
for Tonawanda, N. Y., were lying at Presque Isle, aboutthree miles 
above Marquette. The Oceanicà was owned by the Tortawanda Iron 
& Steel Company and the Massàsoit by John J. Boland and Charles 
Keenan. Mills, who was the Tonawanda Company's' vessel manager, 
made a contract over the téléphone with Boland, who was the manag- 
ing owner of the Massàsoit, that the Oceanicà should tow the Massà- 
soit from Marquette to Buffalo,,the tow to assume ail risks. We find 
this to be the contract, because Mills so testifies, and because the day 
after it was made he so stated in a letter to Boland, requesting a re- 
ply if there was any différence of understanding, and no reply was 
sent, and, finally, because Boland, Ihough a witness at the trial, did not 
contradict Mills' testimony as to thé contract. The tug did not drop 
the tow at Buffalo, but continued on with her towards Tonawanda. 
On the way down the Niagara river the tug broke her propeller and 
eut her line to the tow, which was carried by the curi-eht against the 
intàke pief ahd became a total loss. 

We are confronted at the outset of the case with the preliminary 
question whether the agreement made released the tug. and her owners 
from liability for the loss of the tow, even if it was due to the négli- 
gence of those in charge of the tug. In this state a common carrier 
may çôntrâct against his own neghgence ; but such a contract will not 
be cohstruçd to cover the carrier's négligence, unless intention to do 
so isexpressly stated. The reason is that, the stipulation having some- 
thing besideS négligence to apply to, viz.; the carrier's liability as in- 
surer, it vfiW not be supposed that the parties intended to cover the 
carrier's liability for his own iiegligence, unless that is expressly, or by 
necessary inference, included. Canfield v. B. & O. R. R, Co.. 93 N. Y. 
532, U Am.'Rep. 268;; Kenney v.' N. Y. C. & H. R. R. R. Co., 125 
N. Y. 422, 26 N. E. 626. In England, where a carrier may contract 
against his own négligence, the law is the same. Beven on Négligence 
(2d Ed.) p. 1128. The same rule was laid down by the Suprême Court 
of the United States, before it had decided in Railroad Ço. v. Lockwood, 
17 Wall., 357, 21 L. Ed. 627, on grounds of public policy, that a com- 
mon carrier could not contract against liability for his own négligence. 
New Jersey Steam Navigation Co. v^ Merchants' Bank, 6 How. 344, 
12 L. Ed. 465. 

A tug is not, in relation to its tow, a common carrier, being only 
bound to the exercise of ordinary care. The Margaret, 94 U. S. 495, 
24 L- Ed. 146. It follows that a contract against liability for négli- 
gence cannot be construed in the case of a tug as it may be in the case 
of a commoii carrier. The tug being only liable for négligence, if the 
tow agrées to assume ail risks, no risks can be meant except those fOr 
which the tu,g is liable, viz., the conséquences of her own négligence. 
There is no other class of risks upon which the clause can operate as 
in the case of common carriers, viz., those arising frotn' liability as in- 
surer. Unless construed to cover the tug's négligence, the stipulation 
is meaningless; i. e., an agreement by the tow to assume risks to 
which she iS' subject without any stipulation and for which there is no 
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liability at ail on the part of the tug. Still, in the case of The Syra- 
cuse, 13 Wall. 167, 20 L. Ed. 383, decided before the cases of The 
Margaret, supra, and Railroad Co. v. Lockwood, supra, had set at 
rest ail question as to the extent of the tug's liability to her tow 
and as to the right of a common carrier to contract against the consé- 
quence of his own négligence Justice Davis said: 

"It Is unnecessary to consider the évidence relatiug to the alleged contract 
of towage, because, if it be true, as the appellant says, that by spécial agree- 
ment the canal boat waa being towed at her own risk, nevertheless the steamer 
Is llable, if through négligence of those In charge of her the canal boat has 
sufCered loss. Although the policy of the law has uot imposed on the towing 
boat the obligation resting on a common carrier, it does réquire on the part. 
of the persons engaged In her management the exercise of reasonable care, 
caution, and maritime sliill, and if those are neglected, and disaster occurs, 
the towing boat must be vislted wlth the conséquences." 

The learned judge must hâve meant that an agreement by the tow 
to tow at her own risk should not be construed to cover the tug's nég- 
ligence. This was the view of Judge Nelson in the court below (The 
Syracuse, 6 Blatchf. 3, Fed. Cas. No. 13,717), who began his opinion 
with thèse words : 

"One ground of défense set up is that by the contract of towage it was 
agreed that the canal boat was to be towed by the steamer at her own rislv. 
The answer to this is that this contract does not exempt the steamboat from 
liability for damages caused to the canal boat by the négligence of those in 
charge of the steamboat." 

The évidence in that case as to the agreement was that the exemption 
appeared on a printed receipt for towage, which was signed after the 
boat had been taken in tow and the tow had started and the towage 
had been paid. Obviously such a provision could not under those 
circumstances hâve been held a contract binding upon the tow. Still 
it must be admitted that the learned judge was speaking of a spécial 
agreement entered into between the tug and the tow that the latter 
should be towed at her own risk. The Syracuse has never been 
cited on this point in any subséquent case in the Suprême Court aris- 
ing out of a towage- contract ; but it has been followed in the lower 
courts in the following cases: Deems v. Albany & Canal Line, 14 
Blatchf. 474, Fed. Cas. No. 3,736; The M. J. Cummings (D. C.) 
18 Fed. 178; The Rescue (D. C.) 24 Fed. 190; The American Eagle 
(D. C.) 54 Fed. 1010; The Jonty Jenks (D. C.) 54 Fed. 1021; In 
re Moran (D. C.) 120 Fed. 556; The Somers N. Smith (D. C.) 130 
Fed. 569;. Alaska Commercial Co. v. Williams, 128 Fed. 362, 63 C. 
C. A. 93. 

Such contracts in other relations than that of tug and tow hâve been 
held to cover négligence. The Fri, 154 Fed. 333, 83 C. C. A. 205 ; 
McCormick v. Shippy (D. C.) 119 Fed. 226, 230; Id., 124 Fed. 48, 59 
C. C. A. 568; Chicago, Milwaukee & St. Paul Railway Co. v. Wallace, 
66 Fed. 506, 14 C. C. A. 257, 30 L.R. A. 161 ; Long v. Lehigh Valley 
R. R. Co., 130 Fed. 870, 873, 65 C. C. A. 354 ; Bâtes v. R. R. Co., 147 
Mass. 255, 17 N. E. 633 ; Hosmer v. R. R. Co., 156 Mass. 506, 31 N. 
E. 653. And we see no reason why they should be difïerently constru- 
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ed between tug and tow. This conclusion renders considération of 
the other questions involved in the case unnecessary. 

Decree reversed, but, in view of the authorities to the contrary, with.- 
out costs. 

COXE, Circuit Judge (dissenting) , Starting with the proposition, 
regarding which there can be no doubt, that the Massasoit, a helpless 
barge, was towed by the Oceanica upon the pier of the Bufifalo Water- 
works and impaled there until the barge and her cargo became a total 
loss, it would seem to be the duty of the court not to permit any harsh 
or novel interprétation of the law to stand between her and redress. 
As the tug is only liable for her own négligence, the opinion of the 
court proceeds upon the theory that if the tow assumes ail risks noth- 
ing can be contemplated except the assumption of the risk attributable 
to such négligence. Grant that this is so, it by no means follows that 
the tow is remediless if injured by the fault of the tug. 

In 1870 the Suprême Court decided in the case of The Syracuse, 13 
Wall. 167, 20 L. Ed. 383, that the tug could not be relieved by such an 
agreement from the conséquences of her own négligence. This déci- 
sion has been followed by a long line of authorities, some of them be- 
ing cited in the opinion of the court, until the principle has been rec- 
ognized as an established rule of the admiralty courts, not only by 
lawyers but by vessel owners as well. In the case of The Edmund 1,. 
Levy, 128 Fed. 683, 63 C. C. A. 335, this court said : 

"The agreement of the canal boat to be towed at her own risk did not 
exempt the tug from liability for damages occasioned by her own négligence." 

The wisdom of the rule cannot be doubted. It ought to be against 
public policy to permit a vessel to contract against her own fault. To 
allow her to do so begets recklessness, carelessness and neglect. The 
same reasons for prohibiting such a contract in the case of common 
carriers apply, though not, perhaps, to the same extent, in the case of 
a towage contract. In both cases the design is to prevent those who 
hâve the absolute control of another's property from extorting an 
agreement that they may neglect ail reasonable précautions to pré- 
serve it. I can see ho reason for abrogating the' rule and every rea- 
son why it should be continued. 

If, however, the facts found by the court be correct, it is difficult to 
perceive how the question arises at ail in the case at bar. The court 
finds that the contract was : . 

"That the Oceanica should tow the Massasoit from Marquette to BufCalo, 
the tow to assume ail risks." 

When the tow reached Buffalo it is obvions that the contract was 
completed and the agreement to assume ail risks which was a part of 
the contract, ended when the contract ended. The accident happened 
after the vessels had left Buffalo and were on their way to Tonawanda 
down the Niagara river. How an agreement to assume ail risks on 
voyage from Marquette to Buffalo can be made applicable to a voyage 
from Buffalo to Tonawanda I am unable to undèrstand. 

I think the decree was right and should be affirmed. 
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On Reheariiig. 

WARD, Circuit Judge. The libelants contend in the first place that, 
as the court has found the towage contract made between the owners 
of the steamer Oceanica and the barge Massasoit to hâve been from 
Marquette to Buffalo, its terms cannot be held to apply to the subsé- 
quent towage from Buffalo to Tonawanda. Therefore it is argued 
that the agreement of the owner of the barge to assume ail risks did 
not apply to the stranding of the barge in the Niagara river. We 
think this view erroneous. If the master of the Oceanica to oblige the 
master of the barge towed the barge beyond Buffalo against his own- 
ers' orders, then neither the Oceanica nor her owners are liable be- 
cause the owners of the barge knew that the contract was to tow sim- 
ply to Buffalo. The R. F. Cahill, 9 Ben. 353, Fed. Cas. No. 11,735 ; 
The Andrew White (D. C.) 108 Fed. 685. On the other hand, if the 
towage beyond Buffalo was within the authority of the master of the 
Oceanica, and not contrary to his owners' orders, then the contract 
must be regarded as extended and applying in ail its terms to towage 
beyond Buffalo. 

In the next place the petitioners contend that, the ownership of the 
cargo being différent from the ownership of the barge, the cargo own- 
ers hâve a right to recover, even if the barge owners hâve not. No 
différence between the rights of the cargo and of the barge were 
pointed out either in the pleadings, in the proofs, in the printed briefs, 
or on the oral argument. It is now, however, admitted by the claim- 
ants of the Oceanica that the cargo was owned by third parties, and 
the question, therefore, arises whether their rights against the Ocean- 
ica differ from the rights of the owners of the barge. 

The claimant qi the Oceanica contends that the cargo owners must 
claim through, and are therefore bound by, the towage contract. 
New Jersey Steam Navigation Co. v. Merchants' Bank, 6 How. 344, 
381, 12 h- Ed. 465; Stoddard v. Long Island R. R. Co., 5 Sandf. (N. 
Y.) 180, 188. When the towage contract was made, the owners of 
the barge were bailees of the cargo, and under the right and duty of 
representing it in matters necessary to transportation. The contract 
was certainly to tow the barge and her cargo. If it had contained no 
exemption, the owners of the barge could hâve recovered against the 
Oceanica for damage to both barge and cargo. So if the owners of 
the Oceanica had refused to perform the towage, and damage had 
thereby ensued, the contract could hâve been enforced for the benefit 
of the cargo as well as of the barge. We think that the cargo owners 
are not strangers to the contract, and that for the reasons next to be 
considered the contract is a défense against their claim. 

But the libelants claim that, even if the owners of the Oceanica in 
a suit in personam could not be held by the owners of the barge for the 
loss of the barge because of the contract, .still that the vessel herself 
is liable to them in rem. The authorities cited only show that a vessel 
guilty of a tort is personified in the admiralty, and may sometimes be 
held liable in rem when her owners are not liable at ail. For example, 
a vessel may be condemned as guilty of engaging in piracy, her own- 
ers not being liable at ail, because it was without their knowledge or 
170 F.— 57 
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privity (The Malek Adhel, 2 How. 310, 11 L. Ed. 239); or a vessel 
may be held at fault in rem for a collision because of the négligence of 
a compiilsory pilot, when her owners would not be liable in personam 
(The China, 7 Wall. 53, 19 X. Ed. 67; and see Homer Ramsdell Co. v. 
Compagnib Générale Transatlantique, 183 U. S. 406, 21 Sup. Ct._831, 
45 L. Eâ^ 1155) ; or a vessel demised by charter party may be liable 
in rem for négligence of the owner pro hac vice, when her owners 
would not be responsible in personam (The Bamstable, 181 U. S. 464, 
467, 21 Sup. et. 684, 45 t. 'Ed. 954) . The subject has been considered 
by this court in The W. G. Mason, 142 Fed. 913, 917, 74 C. C. A. 83, 
in which Judgé WallaCe pôinted out that according to the law of this 
country liàbility in rem is not necëssarily coextensive with the person- 
al liabilîty of thé owher. ■ ' 

No dotfbt a suit in rem against a vessel for négligence is a suit ex 
delicto, even if there hàs been a contràct between the parties. Suits 
arising but of négligence are ex delicto, even when charter parties or 
bills of ladihg l'egulate the rights of the parties. This fàct, however, 
does not nilllify the contràct. In such suits against a vessel in rem the 
agreemept is always pleaded and proved. The books are full of SUits 
against vésséls for damage to cargo or baggage, wherê the vessel was 
discharged'beçause of exemptions contairiëd in the agreement between 
the parties. If the claimant shows that by agreement he is legally ex- 
emptedlfom liàbility, his vessel is eienjpted also. It would, indeed, 
be extraordinary if a libélant by proceeding in rem could recover 
against the owner's property, when by virtue of the contràct between 
the parties he dôuld not recover against the owner in personam. The 
law is well exJDressed by Mr. Justice Brown in Bancroft v. Queen of 
the Pacific, 180 U. S. 49, 21 Sup. Ct. 278, 45 L. Ed. 41^: In that case 
the libélant sùed the vessel in rem for damages to a shipment under a 
bill of ladihg containing the foUowiilg clause : 

"It Is expressly agreed that ail claims against the P. C. S. S. Co., or any 
of the stockholders of sald Company, for damage to or loss of any of the 
within merchandlse, must be presented to the company wlthln 30 days f rom 
date bereof, aD;d that after 30 days from date hereof no action, suit, or pro- 
ceeding In any court of justice shall be brought against sald P. C. S. S. Co., 
or any of the stockholders thereof, for any damage to or loss of sald mer- 
chandlse ; and the lapse of sald 30 days shall be deemed a concluslve bar and 
release of aU rlght to recover against sald company, or any of the stock- 
holders thereof,; for any such damage or loss." 

. The actioh was begun four years after the lOss. The claimant ex- 
cepted to the libél because, among other things : 

"The causes of action hâve been walved and abandoned by virtue of a lim- 
itation clause of 30 days coiitalned in the bill of ladlng or shipper's recelpt." 

This exception , was overruled by the District Court (The Queen 
of the Pacific, 61 Fed. 213, 214), but sustained in the Suprême Court; 
Mr. Justice Brown saying : 

"The Court ;0(Appeals In Its opinion dwelt upon several propositions arising 
upon the p],eadlngs and évidence, but in the vlew we hâve taken of the case 
we shall flnd it necessary to dlscuss but one, v^'hich Is, In substance, that 
the llbelants dld not, as reqUlred by the blU of lading, présent to the com- 
pany thelr claiïns for damage to the merchandise within 30 days from the 
date of the bills of lading, April 27 and 28, 188a There is no prêteuse of 
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a compliance with thls condition. Two answers are made to thls défense: 
First, that the llhiltatlon appUes only to elalms âgalnst the steamshlp Com- 
pany or any of the stockholders of sald company, and not to elalms against 
the vessel ; second, that the limitation Is unreasonable. 

"1. The flrst objection is qulte too technical. It vlrtually assumes that 
there were two contracte, one with the company and one wlth the shlp, the 
vehlcle of transportatlon owned and employed by the company, and that whlle 
the company as to ail Its other property Is protected by the contract, as to thls 
particular property, used In carrylng It out, It Is not so protected. But, If 
such be the case wlth respect to thls particular stipulation, must it not also 
be Bo with respect to the other stipulations in the blU of ladmg, to which 
the company is a party, but not the shlp? Thus, 'the responsiblllty of sald 
company shall cease immediately on the dellvery of the sald goods from the 
ship's tackles.' Can it be possible that the responsiblllty of the shlp shall 
not cease at the same tlme? 'The company shall not be held responslble for 
any damage or loss resultlng from lire at sea or in port, accident to or from 
machinery, bollers or steam,' etc. But shall the company be exempt and 
not the shlp? 'It Is expressly understood that the said company shall not 
be llable or accountable for welght, leakage, breakage, shrinkage, rust, etc., 
* * • nor for loss of specle, bulllon, etc., unless shipped under Its proper 
tltle or name, and extra frelght paid thereon.' But shall the shlp be llable 
for ail thèse excepted losses, notwlthstandlng that the company is exonerated? 
Thèse questions can admit of but one answer. There was In truth but one 
contract, and that was between the libelants, upon the one part, and the com- 
pany in its indivldual capacity and as the représentative of the shlp, upon 
the other. 

"There Is no doubt of the gênerai proposition that restrictions upon the 
llabillty of a common carrier, Inserted by him in the bill of ladlng for hls own 
benefit and in language chosen by himself, must be narrowly construed. StUl 
they ought not to be whoUy frlttered away by an adhérence to the letter dî 
the contract, in obvlous disregard of Its intent and spirit. It is too clear for 
argument that it was the Intention of the company to requlre notice to be 
glven of ail elalms for losses or damage to merchandise Intrusted to Its care, 
and as such damage could only come to it while the merehandlse was upon 
one of its steamers, or in the process of réception or dellvery, and ae the 
owner would hâve hls optioij to sue éither in rem or In personam, it could 
never haye been .contemplated that In the one case he should be obliged to 
glve notice and not in the other. In either event, the money to pay for, such 
damage must come from the treasury of the company, and we ought not to 
glve such an efifect to the stipulation as would enable the owner of the mer- 
ehandlse to avoid its opération by slmply changlng hls form of action. It 
would be àlmost as unreasonable to glve It thls construction as to hold that 
it should apply if the action were in Contract, but should not apply if it were 
in tort. The 'claim' is in either case against the company, though the suit may 
be against its property." 

The Circuit Court of Appeals for the Third Circuit had, before this 
décision was handed down, said of a similar clause in a bill of lading: 

"It Is further eontended by the llbelant that the stipulation as to notice 
contalued in the St. Hubert's bill of ladlng is not a défense to an action lu 
rem, because the provision was only for the protection of the slilpowners, and 
dld not apply to the shlp. We do not think there is either reason or authorlty 
for so narrow and harsh a construction of thls stipulation as to notice. There 
may be cases In which it is necessary to dlscrimlnate between the llabillty 
of the shlpowner and that of the shlp; but thls Is not one of them. It Is 
an exemption stlpulated for in the bill of lading of the shlp for injury to 
goods done on the shlp, notice of claim for which is requlred to be glvea 
before removal from the custody of the ship. The shlpowner can hardly be 
said to hâve secured himself against llabillty for want of notice of claim, if 
such exemption is not avallable when his property Is seized and subjected to 
payment of that very llabillty. As said by Judge MePherson in the case of 
The Westminster (D. C.) 102 Fed. 368, where a similar clause was under 
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considération: TMs, I thlnk, cannot properly be construed so as to exempt 
the sfiipowner If he should be sued personally In a formai proceedlng that 
toay end in selzlng his property by one kind of writ, and to deny liim exemi)- 
tlon If he sliould be sued In another form of proceedlng that seizes his prop- 
erty In the t)eglnnlng by a différent klnd of writ. » » • tJltimately his 
property is to be reached In order to satisfy the libelant's claim; and, If he 
Is "liable" when his property is exposed to the danger of a final writ of 
exécution in a personal action, I can see no ground for holding that he Is any 
the lésa liable when bis property Is seized in limine by a proceedlng In rem. 
It is famlliar law that exemptions are to be atrictly construed against the 
carrier ; but even in an exemption a strained construction should not prevall 
over the plain meaning of words.' " l'he St. Hubert, 107 Fed. 727, 731, 46 C. 
O. A. ,603, 607. 

■ We do appreciate keenly that the décision of the majorîty of the 
court as to the right of a tug to contract against her own négligence is 
a departure from previous décisions. The question should, and we 
hopë wîll, be set at rest in this case by the Suprême Court. 



In re SMITH, THOENDIKB & BROWN CO. 
SMITH V. WISCONSIN TRUST CO. 
(Circuit Court of Appeals, Seventh Circuit. Aprll 13, 1909.) 
■ No. 1,492. 

1. CoKPOBATiONS (§ 432*). — Gfficebs— Atjthoeity of Teeasueeb to Deposit 

MONBY— PBESUMPMONS. 

Where the action of the treasurer of a corporation In deposltlng Its 
funds wlth another corporation of which he was an offlcer was not in 
violation of any statute, the presumption Is.that it was not In violation of 
the by-l^ws or .régulations of the corporation, and the burden of proof 
rests upon it, when It allèges that the deposlt was unauthorized. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. |§ 1726-1737; 
Bec. Dig. § 432.*] 

2, Bankbuptct (§ 345*) — Claims Entitled to Peioeitt— Funds Held in 

Tbtjst. 

Wh^re a bankrupt corporation had been a gênerai depositary for the 
funds of a grocers' association of which its président was treasurer, its 
other dlrectors having been told by hlm that such deposits were author- 
Ized by the association to be repaid on demand, it dld not hold such funds 
as a spécial deposlt in trust, but the association was a gênerai creditor 
only, and not entitled to priority. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 345.*] 

Grosscup, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 

For opinion below, see 159 Fed. 268. 

Appellant flled a pétition which her attomeys summarize as foUows: "That 
Smith, Thomdike & Brown Company, a corporation, was duly declared a 
bankrupt June 24, 1907, and that for two years prier to May 25, 1907, one 
Ira B. Smith, the président of the said Smith, Thorndike & Brown Company, 
had also been the treasurer of the National Wholesale Grocers' Association 
of the United States ; that the moneys of the Grocers' Association coming Into 
the hands of Mr. Smith as such treasurer were deposited by hlm wlth the 

*For otber ctuieg u« same topic ft S NtrMBEB in Dec. £ Am. Bigs. 1907 to date, & Rep'r Indexas 
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Smîth, Thorndlke & Brown Company, and that said moneys so deposîted were 
known to be and were treated as the moneys and crédits of the Grocers" 
Association ; that on or about the 25th day of May, 1907, Mr. Smith resigned 
as treasurer of the Grocers' Association, at which time the Smith, Thorndlke 
& Brown Company had in Its possession $2,156.30 belonging to «aid Ôrocers' 
Association; that said moneys came duly into the possession of the trustée 
appointed in said bankmptcy proceedliigs; and that on the 25th of May, 
1907, appellant duly purchased from the Grocers' Association its said claim 
against the Smith, Thorndlke & Brown Company." 

The district Court, on considération of the proofs, allowed the clalm as an 
unsecured clalm, without préférence. In re Smith, Thorndlke & Brown Co., 
159 Fed. 268. The appeal is prosecuted on the theory that the relation be- 
tween the Smith, Thorndlke & Brown Company and the Grocers' Association 
was that of trustée and cestui que trust, and that the trust fund is in the 
hands of appellee as an offlcer of the bankruptcy court 

S. S. Gregory and Guy D. Goflf, for appellant. 
Jackson B. Kemper, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). The Dis- 
trict Court found from the évidence that Smith as treasurer of the 
Grocers' Association was authorized by the association to place its f unds 
with the Smith, Thorndlke & Brown Company as a gênerai deposit — 
that is, not as a spécial fund to be set apart for safe-keeping, but as a 
fund to be used and repaid as demanded — and that nothing was done 
with respect to the funds which was not contemplated by the parties. If 
the finding is correct, the légal conclusion that the only relation between 
the two companies was that of gênerai debtor and gênerai créditer is 
inévitable. 

But even if the évidence is not sufficient to establish such finding 
afïirmatively, we should consider that point unavailing for the follow- 
ing reason. Against appellant's prima facie case that moneys of the 
Grocers' Association, a corporation, passed from the hands of Smith 
as treasurer into the possession of and were used by the Smith, Thorn- 
dlke & Brown Company, a corporation, of which Smith was prési- 
dent, appellee introduced évidence tending to prove that such use was 
approved by the président, the secretary, and the "executive part of 
the board of directors" of the Grocers' Association. But appellee fail- 
ed to exhibit any provision in the charter and by-laws of the Grocers' 
Association, and any record of officiai action of its board of directors, 
either authorizing or forbidding its treasurer to deposit its funds with 
another corporation in which its treasurer was a stockholder and prési- 
dent. As the gênerai law of the land does not prohibit the organiza- 
tion of corporations (or voluntary associations) with power through 
by-laws or action of directors to authorize treasurers to deposit the 
officiai funds with other corporations of which such treasurers are 
présidents, the lack of conclusive proof that the act of Smith as treasur- 
er was authorized cannot be taken as proof that it was uhauthoriz- 
ed. On the contrary, the lack of proof that Smith's act was in viola- 
tion of his duty as treasurer as that duty was fixed by the Grocers' As- 
sociation made it unnecessary for appellee to undertake to prove that 
Smith's act was authorized. The presumption is that men do not 
commit crimes or breaches of trust. The presumption is that if the 
act of the treasurer of any corporation or association does not violate 
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àny statute of state or nation, lieithèfdoesitviolate the by-laws of 
the COiitipSlfty or the resolutions ôf the difëçtors. The Grocers' Asso- 
ciation (in whose place appellant stands) cannot be permitjied, in our 
judgm'entof the law and sound public policy, by merely charging that 
Smith's act as its treasurer in depositing its funds with the Smith, 
Thorndil^è & Brown Company, of -vyhich S,mith was président, was un- 
authorized by it, to cast the burden upon Smith (or appellee) of p'roy- 
ing ttiat the act was authorized by resolution or by-law. Where a de- 
fendant has control of the probf^ from which the liability for an act 
complained of might be establ'ished, and the plaintifï might be left 
remçdiless if the défendant werg not required to produce the proofs, 
the défendant is sometimes subjected to an adverse assumption of 
fact by reason of his failure to bring forth the fuU proof from which 
nonliability would be establishéd. "But where, as hère, the full proofs 
are in the plaintiff's hands, the reason for such a rule fails. 

This is sutecient to require an àffirmance. But even if by any possi- 
bilité it could be held that Smith actedcontrary to the by-laws or di- 
rectiotis.of the Grocers' Association, we would be obliged to aflfirm 
on the fact, as found by the District Court, that no part of the sum 
claimed ever found its way into the assets of the estate in the hands of 
appellee. And, further, the Smith, Thorndike & Brown Company 
never ^)eçame holders of the fund as a spécial deposit or separate 
fund in trust, either by agreenient or by reason of knowledge of 
or participation in Smith's (wrongfully àssumed) betrayal of trust. 
The only évidence on this point is guite to the contrary, namely, that 
the board of directors (other than Smith) were told by Smith that he 
was expresslyiauthorizediby the^ Grocers' Association ito lèt the Smith, 
Thorndike & Brown Company hftvé the : use of the raoney; repayable 
on demand. 

The ôrder is affii'med, 

GROSSCUP, Circuit Judge (dissenting). I hâve no disagreement 
with the majority opinion, that, as between the depositor in banks and 
the depositee, it is contemplated that the d'eposit, if it be a gênerai and 
not a spécial deposit, shall be used by the depositee, to be repaid when 
demanded; my insistence is that in no'true'sense of the word at ail is 
the transaction between Smith, and Smith, Thorndike & Brown a 
"deposit," either spécial or gênerai— that the reâl transaction was the 
Personal Utilization by Smith, for the private behefit of himself and 
his business associâtes, of the fund put intO his possession as treasurer 
— a treatment.of the fuhd in his hands that ràises the feasonable in- 
ference thàtjie was influenced as to the sélection of whom should hâve 
its possessiçrj, not by the judgment of dne who is seeking a place to 
deposit the trust funds. unbiased by interest of hi^ own, as the cestui 
que trust had tjie right to expect, but who is influenced by his interest 
ai^d opportunity for pçrsonal profit;' and whatever such transaction 
may be ç^lled, it is not, in any true sensé the act pf a trustée in seek- 
ing merely the safe-keeping of the trust funds. It is, seems tp me, 
this mistaken conception of what the real, transaction is, that furnisli- 
çs, the real ground on which the majority opinion is built up. 
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Now what are the facts? The National Grocers' Association is an 
organization of grocers residing in ail parts of the United States, for 
social, educational, and friendly aid purposes, solely. The Associa- 
tion is not one intended to bring to the Association, as siich, any pe- 
cuniary profit. Its funds are not put into the possession of its officers, 
as are the funds of associations or corporations for profit, to be em- 
ployed or utilized in venture or investment. The sole function of the 
ofiicers of associations like this, besides determining the appropriation 
of funds for the purposes named, is to safely keep such funds; of ail 
of which we can, I think, even in the absence of statutes, by-laws or 
resolutions of the association, take judicial notice. 

Associations of this kind hold stated gatherings or conventions at 
différent places throughout the country, each one attended probably by 
less than a majority of the membership ; at which conventions officers 
are elected, and business relating to the purposes of the association 
transacted. It is not at thèse conventions, however, that the funds of 
the association are collected. The funds are collected by check of the 
individual members, sent from their respective homes to the treasurer, 
in pursuance of the regularly established association dues. Possibly 
the association might, at its stated meetings or conventions, in the ab- 
sence of any prohibition thereon by charter or by-law, vote thèse 
funds into the hands of its treasurer, or one of its members, to be util- 
ized by him in the private business of himself and his business asso- 
ciâtes, for his and their private benefit only. But this I doubt, in the 
absence of consent from the members whose contributions are to be 
afifected, or of power contained in the charter or by-laws; for in the 
absence of such consent, or of such gênerai power, it seems to me 
that the members who from their homes are sending in their checks 
to the treasurer hâve a right to believe, and do believe, that the funds 
are to be kept intact, not as capital to be put into private venture for 
the treasurer's benefit, but as a trust fund, in some regularly accepted 
bank or other depositary of funds that are used for the safe-keeping of 
moneys. 

However, this question does not arise, for there is no pretense that 
the association, at any meeting, voted authority to Smith to use thèse 
funds in his business, or the business with which he was connected ; 
nor is there any pretense that the officers of the association, at any 
meeting of themselves, so voted. Ail that the testimony discloses is 
that the président, the secretary, and what Smith called the executive 
part of the board of directors, "knew" that the fund was being de- 
posited with Smith, Thorndike & Brown. This may hâve furnished 
Smith with a pretext to put thèse funds into the private business with 
which he was connected, but to my mind clearly, it is no "authority'" 
for so doing. To show authority to a treasurer to use the funds in his 
own business and that of his associâtes, something more than knowl- 
edge or connivance on the part of the other officers must be shown; 
and in the absence of such authority, such use of the funds is a der- 
eliction of the trust that the treasurer undertakes. 

Now what is the relation of Smith, Thorndike & Brown to this der- 
eliction of trust? The majority opinion says "that the board of di- 
rectors, other than Smith, were told by Smith that he was expressly 
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authorized by the Grocers' Association to let the Smith, Thorndike & 
Brown Company hâve the use of the money repayable on demand." 
L,et that be as it may, the évidence establishes further without question 
that at the time thèse funds were put by Smith into the possession of 
Smith, Thorndike & Brown, Smith was président of that corporation, 
and had a "gênerai supervision of the affairs of the Company," and 
that thèse funds of the Grocers' Association came into the hands of 
Smith, Thorndike & Brown, with the knowledge of ail its directors 
that they were the treasury funds of the Grocers' Association. And 
were Smith, Thorndike & Brown, Smith alone, or were Smith's knowl- 
edge — ^the knowledge of the mah who was président and had gênerai 
supervision of the afïairs of Smith, Thorndike & Brown — to be im- 
puted to Smith, Thorndike & Brown, that Gompany's use of funds, in 
the way they were used would be without authority, and in derelic- 
tion of Smith's duty to the Grocers' Association. Indeed, had Smith 
thus used thèse funds in a business that was his own entirely, or 
were Smith, Thorndike & Brown a copartnership instead of a cor- 
poration, Smith being a leading partner, there could, on the facts and 
principles of law stated, be no uncertainty of the right of the Grocers' 
Association to pursue the funds thus diverted into Smith's or the co- 
partnership's hands. 

What meritorious différence does it make that Smith, Thorndike & 
Brown is a corporation instead of a copartnership ? Whether corpora- 
tion or copartnership, the business got the benefit of the diversion — 
the use of money that did not belong there. Whether corporation or 
copartnership, the assets that came into the hands of the trustée in 
bankruptey were increased by just what was added by thèse funds, 
thus diverted. Whether corporation or copartnership, the actual 
knowledge of Smith, and the knowledge actual and imputed of the 
others in interest, was the same. And whether corporation or copart- 
nership, the place of Smith as having "gênerai supervision of the af- 
fairs of the Company" was the same — at least it would not bave been 
greater in the case of a copartnership than in the corporation. And 
where there exists, as the resuit of the diversion, such identity of bene- 
fit ; such identity of increase to the assets coming into the hands of the 
trustée by the funds thus diverted added thereto; such identity of 
knowledge actual and imputed; and such identity of Smith's place 
as managing power, I, for one, am not ready to say that the entirely 
irrelevant fact, from a practical point of view, that in one case the 
business into which the diverted funds hâve gone happens to be incor- 
porated, and in the other it is not, makes any différence upon the 
rights of the party to whom the funds belong, to pursue thèse funds 
to the place where they or their proceeds, may be found. In other 
words, I am not ready to say that the fact that the business that has 
the benefît of the funds is an incorporated business, standing alone, 
constitutes a good plea in bar against the équitable pursuit of such 
funds by the parties who .otherwise would be entitled to them. And 
what the majority opinion means by saying that "no part of the sum, 
claimed ever found its way into the assets of the estate in the hands of 
the appellee" I do not understand; for beyond any dispute, in either 
évidence or argument at bar, thèse funds went into the bank account of 
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Smith, Thorndike & Brown that was drawn upon by Smith, Thorn- 
dike & Brown in the payment of their obligations in the course of 
their business as grocers — thèse exact funds either being in the bank 
at the time the trustée took possession, or in the purchase money 
of the stock of goods of Smith, Thorndike & Brown that came into 
the possession of the trustée. Indeed, the bank account, and this stock 
of goods, together constituted, in the hands of the trustée, the assets 
that came into his hands for the benefit of creditors; and that such 
assets were larger by the amount of thèse treasury funds than they 
wouki hâve been had not the funds been so used, is one of the undis- 
puted facts in the case, unless they were lost in outside ventures, of 
which there is no évidence, claim, or intimation in the entire record 
or argument. 

The majority opinion turns on this point on the question on whom 
<is the burden of proof. It treats the transaction as if it were nothing 
but a "deposit" by Smith in another corporation of which he was prési- 
dent (say a bank of which he was président) and then proceeds: 

"As the gênerai law of the land does not prohihit the organlKation of cor- 
porations (or voluntary associations) with power through by-laws or action 
of directors to authorize treasurers to deposit tlie officiai funds with other 
corporations of which such treasurers are présidents, the lack of conclusive 
proof that the act of Smith as treasurer was autlioriaed cannot be taken as 
proof that he was imauthorized." 

And on the premise assumed in that statement I hâve no dispute with 
the conclusion. 

But as already pointed eut, the premise is wrong. The use of thèse 
funds by Smith in the private business of Smith, Thorndike & Brown, 
and for their private benefit is not, on its face, a "deposit" such as the 
contributors to the fund had a right to expect — the sélection of a 
depositee in accordance with the unbiased judgment of the treasurer. 
On the contrary, in my opinion, the transaction is, on its face, in the 
absence of authority from the cestui que trust, a clear dereliction of 
trust; and being so on its face, in the absence of authority from the 
cestui que trust, the burden is on Smith to show the "authority." The 
case of the members of the Grocers' Association does not turn upon 
whether there were or were not by-laws that prohibited Smith's con- 
duct — their case would be just as strong in the absence of by-laws on 
that subject. Their case is made out on the face of the transaction. 
When as a member of some Bar Association I send my dues to its 
treasurer, I expect that he will deposit them with some institution 
for safe-keeping. And if through error in judgment in the choice 
of such institution the fund is lost, I hâve no ground to complain 
that there was a breach of trust. But I hâve the right to expect that 
that choice will be unbiased by any interest of his own — especially that 
the funds will not be used in his own and his associâtes' private busi- 
ness. And when they are so used — put into a business that is always 
a venture, and in this case was already failing — I hâve made out a 
case, I think, that on its face, in the absence of authority shown, is 
■the case of a breach of trust. It is the défense of Smith, Thorndike 
& Brown that dépends on whether such or like authority can be 
shown. And it is on them that the burden falls. But even were the 
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burden tô be where the majority opinion places it, the order of the 
Court below dismissing the pétition, ought not to be affirmed; jus- 
tice would seem to me to require that in that case the party on whom 
the burden falls should be given an opportunity to put in the omit- 
ted évidence. 



HAUSER et al. v. OITY OF ST. LOUIS. 

(Circuit Court of Appeals, Eighth Circuit. May 21, 1909.) 

No. 2,906. 

1. DeEDS (I 123*)— CONSTETJCTION— "HeIBS." 

In a deed to the grantee and her helrs, a restriction upon aliénation by 
the grantee Is not alone sufflcient to show clearly that the grantor used 
the term "helrs" as meanlng "chlldren," or otherwlse than accordlng to 
Its recognlzed légal meanlng. 

[Ed. Note. — For other cases, see Deeds, Cent. Dlg. §g 416, 417; Dec. Dig. 
§ 123.*] 

2. Deeds (§ 135*)— Consteuction— CoNvetancb of PkopErtt in Trust fob 

WïFE— EFïTàoT or Resïbiction on Aliénation. 

A déed conveylng property to trustées for the beneflt of a married \vo- 
man contalned a provision that "It Is understood * * ♦ that the above- 
granted premises are conveyed as aforesald for the sole and separate use 
and beneflt of the said * * * and her helrs, and not to her assigns." 
Held, that it was the évident purpose of the grantors to secure tlie prop- 
erty to the équitable grantee free from the marital rights and influence 
of her husband, and construed in the llght of such purpose the restriction 
on aliénation contlnued only durlng her coverture, and that after the 
death of her husband, and while she remained a widow, the trustées hav- 
Ing conveyed the légal tltle to her, she had fuU povper to sell and convey 
the property in fee simple. 

[Ed. Note.— For other cases, see Deeds, Dec. Dig. § 135;*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Christy M; Farrar and J. M. Holmes, for appellants. 
Charles W. Bâtes and Charles P. Williams, for appellee. 

Before HOOK, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

AMIDON, District Judge. This is a suit in equity brought to ob- 
tain a decree defining and declaring the rights of complainants to a 
one-fifth interest in valuable real property situated in the heart of the 
city of St. Louis. In 1823 this property was owned by William Christy. 
On the 13th day of October of that year he and his wife executed the 
foUowing deed, conveying the same to trustées for the benefit of their 
daughter: 

"ïhi.s deed, made and concluded this 13th day of October in the year of 
our Lord one thousand eight hundred and twenty-three, between Wm. Gliristy 
and Martha Christy, bis wife, of North 'St. Louis, county of St. Louis, and 
State of Missouri, of the first part, and John O'Fallon, of St. Louis aforesald, 
and iCharlep W. Thruston, of Louisville, state of Kentucky, In trust for Aun C. 
ï. Farr;îir, the wife of Bernard G. Farrar, of the other part. 

*For other cases see same lopic & § ndmbee In Dec. & Aœ. Digs. 1907 to date, & Rep'r luflexea 
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"Witnesseth that the sald William Chrlsty and Martha, his wlfe, for aiul in 
considération of the sum of eight hundred dollars lawful money of the United 
States, the recelpt of whieh is hereby acknowledged, the said sum of eighf 
hundred dollars paid to them by the said John O'Fallon and Charles W, 
Thruston, In trust as aforesaid, the said William Christy and Martha, his 
wlfe, hâve granted, bargalned, and sold, and hereby do grant, bargain, and sell, 
unto the s£|id John O'Fallon and Charles W. Thruston, in trust for the said 
Ann C. T. Farrar, now the wlfe of said Bernard G. Farrar, for her sole, 
separate, and only use, the followlng property, to wit: 

"A square of ground on the hlll in the addition to tbe old town of St. Louis 
laid off by said William Christy of two hundred and ten feet French measure 
In front by two hundred and seventy American feet back, bounded on the east 
by a Street laid otï by said Christy through said addition in its présent di- 
reetion, which passes on the north side of Clamorzan's, now Thomas Brady's, 
square on the main street, on the west by Sixth street, and on the south by 
a street parallel to the one passing up by sald Brady's square— the lots in 
sald square above sold known on the plan of said addition by Nos. (25, 26, 27, 
and 28) twenty-five, twenty-six, twenty-seven, and twenty-eight. 
, "To hâve and to hold unto them, the said John O'Fallon and Charles 
W. Thruston, In trust to and for her, the sald Ann C. T. Farrar, the wif e p£ 
said Bernard G. Farrar, to her sole, separate, and only use as aforesaid, 
the aforegranted and bargalned premises, together with ail and singular the 
privilèges and appurtenanees to the same belonging or in any wlse appertaiû- 
ing, and to her helrs forever. 

"It Is understood by the said grantors that the above-granted premises are 
conveyed as aforesaid for the sole and separate use and benefit of the said 
Ann C. T. Farrar ànd for helrs, and not to her asslgns, and to the use and 
beneflt of no other person vvhatever, to hâve, hold, enjoy, or possses any part 
thereof. 

"In testimony whereof the parties to thèse pre.sents hâve hereunto set their 
hands and seals at St. Louis of the day, month, and year above written. 

"W. Christy. [Seal.l 
"Martha Christy. [Seal.]" 

At the date of this conveyance Ann C. T. Farrar was the wife of 
Bernard G. Farrar. In 1847 the trustées, by quitclaim deed, transferred 
the légal title vested in them to Mrs. Farrar "for her sole, separate, and 
only use." Mr. Farrar died in the year 1849. On June 4, 1866, Ann 
C. T. Farrar, then being a widow, conveyed the property in question 
to the city of St. Louis, by warranty deed, in considération of the sum 
of $245,000. The city rests its right to the property upon that grant. 
The complainants claim as heirs at law of Ellen Farrar, a daughter of 
Ann C. T. Farrar, being one of five children, the issue of the marriage 
between Ann C. T. Farrar and Bernard. G. Farrar. It is not neces- 
sary for the purposes of this case to sçt forth fuUy the facts upon 
which they base their right, nor the peculiar reasons why that right 
is not barred by the statute of limitations. The bill was dismissed on 
gênerai demurrer. 

The whole cpntroversy turns upon the proper interprétation of 
the deed above set out in full. The primary object of the grantors 
was to secure the property to their daughter, free from the marital 
rights and influence of her husband. That object is conspicuous, not 
only in the peculiar form of the conveyance but in ail its provisions. 
The grantors show no solicitude as to the respective rights of their 
daughter and her children. Their concern was to protect the property, 
against the rights and solicitations of Bernard G. Farrar. Every term; 
of the deed should be interpreted in the light of this prirnary purposei. 
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By tHe first paragraph of the ïiabendum clause an équitable estate 
in fee is granted to Ann C. T. Farrar and her heirs, forever. The next 
paragraph, however, says: 

"It is understood by the sald grantors that the above-granted premlses are 
conveyed as aforesaid tor the sole and separate use and beneflt of the said 
Ann C. T. Farrar, and her helrs, and riot to her assigns, and to the use and 
beneflt of no othér persou whatsoever, to hâve, hold, enjoy, or posséss any part 
tUereof." 

Seizing upon the phrase that thç grant is not to the assigns of the 
grantee, counsel for the complainants make the following argument: 
They sày, first, that, because the grant does not extend to the assigns 
of the grantee, it is impossible that she should take a fee in the prop- 
erty; hence they say that Ann C. T. Farrar took only a Hfe estate. 
To support such a contention it is necessary to get rid of the words 
"heirs fôrever" in the paragraph preceding. This is accompHshed 
by the familiar doctrine that the word "heirs" will be construed in a 
popular sensé as meaning "children," when the entire grant shows 
clearly that such a meaning was in the mind of the grantor; and it is 
insisted that such a meaning in the présent grant follows as a necessary 
conclusion f rom the restriction as to "assigns." The efifect of the deed 
as thus interpreted is to convey to Ann C. T. Farrar a life estate in the 
property, with a remainder to her children then in being, opening, how- 
ever, to let in after-born children, under the rule applied and explain- 
ed by thé Suprême Court of Missouri in Kinney v. Mathews, 69 Mo. 
520. 

This argument is based upon two fundamental fallacies; First, it is 
urged thaf the équitable fee granted to Mrs. Farrar is by a proper in- 
terprétation of the deed eut down to a life estate by'the restraint upon 
her aliénation of the propery, and that the word "heirs" for this reason 
should be interpreted to meàn "children." So far as we are aware, 
a restraint upon aliénation alone has ftever been held to show clearly 
that a grafttoi" used the term "heirs" as rtieaning "children." Ail the 
authorities agrée that in order to jUstify such an interprétation the in- 
teht of thé grantor must be clear. McDowell v. Brown, 31 Mo. 60; 
Allen V. Craft, 109 Ind. 476, 9 N. E. 919, 58 Am. Rep. 425; Roth v. 
Rauschenbusçh, 173 Mo. 584, 73 S. W. 664, 61 L. R. A. 455. No case 
has been brought to our notice, nor hâve we been able to discover any 
case, in which a restraint upon aliéna tioii alone has been held to show 
that thé grahtor used thé terms ^teirs" other than according to its 
recognized légal meaning. In ail Ifté' décisions brought tb ôur notice 
by counsel for complainant, the restraint upon aliénation was coupled 
with other language in the déed eVïdencing the intent. It was a car- 
dinal rule pf the common la-wr that the grânt of-â fee, coupled with a 
restraint against ail aliénation of the property, dïd not limit the fee; 
but the restraint was held to be répugnant to the grant, and for that 
reason was rejected as of no force. 4 Kent, Com. 131 ; Potter v. Couch, 
141 U. 8.396, 315, 11 Sujj.Ct. 1005, 35 L. Ed. 721. If such an inter- 
prétation was necessary in the présent case, we should not feel the 
slightest hésitancy in applying the rule and treating the restraint upon 
aliénation as vbid. 
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Second. But no such interprétation is necessary. The limitation of 
the power of aliénation, even when a fee is granted, has no application 
to estâtes in trust for the benefit of married women. This exception 
was found necessary in order to protect the rights of married women 
during coverture. It was at first held that restraints upon aliénation, 
when married women were given the équitable ownership of property, 
were void, the same as in the case of légal estâtes. This, however, re- 
sulted in defeating the whole object underlying such separate estâtes. 
The subject is clearly explained by Lord Cottenham in Tullett v. 
Armstrong, 4 Mylne & Craig, 377, 405, as foUows: 

"When the court first established the separate estate, It vlolated the làws 
of property as between husband and wlfe ; but it was thought bénéficiai, and 
It prevailed. It belng once settled that a wife might enjoy a separate estate 
as a f eme sole, laws of property attached to this new estate ; and it was found, 
as a part of such law, that the power of aliénation belongéd to the wife, 
and was destructive of the security intended for it. Equity again interfered, 
and, by another violation of the laws of property, supported the validity of 
the prohibition against alleua,tion." 

See, also, 1 Leading Cases in Equity, pt. 3, p. 713. 

The whole doctrine of the separate estate of married women is équi- 
table, and the ancient common-law rules of property are applied to it 
only in so far as they are compatible with the object which courts of 
equity sought to attain in the création of such separate estâtes. Mr. 
Pomeroy, after fully explaining the subject in his work on Equity Ju- 
risprudence (section 1107 et seq.), says: 

"The subject-matter on whlch the restraining clause is to operate may be 
any kind of property, real or Personal, and any estate thereln. absolute, for 
life, or for years." Section 1108. 

Prof. Gray, in his work on Restraints on Aliénation, says, at sec- 
tion 125: 

"There is one exception to the in validity of restraints on the aliénation of 
fées, or absolute Interests. When, in the case of married women, the doctrines 
of separate use and restraints upon anticipation came into existence, the in- 
terests, aliénation of which it was sought to restrain, were life interests. 
It was only in Baggett v. Meux, 1 Coll. 138 (1844), that the question as to 
the validity of a clause against anticipation upon a gift of an absolute In- 
terest came up. In this case the légal estate in land was devlsed to a married 
woman, in fee, for her separate use, with a direction that she should not 
sell or incumber it. She did incumber it. Vice Chancellor Knight Bruce held 
that a restraint on anticipation was equally valid upon a fee simple as upon 
a life estate, and that the incumbrance was void. The décision was confirmed 
by Lord Lyndhurst. 1 Phil. 627." 

See, also, Tifïany on Real Property, p. 1138 ; Perry on Trusts (5th 
Ed.) § 671; Brown v. Foote, 2 Tenu. Ch. 355, 259. 

In speaking of a devise of a fee, coupled with an absolute restriction 
upon aliénation during coverture, the court says in Robinson v. Ran- 
dolph, 31 Fia. 629, 58, Am. Rep. 693 : 

"The court of equity having created such estate, it was held that it could 
modify its créature by annexing to it the restraining feature." 

Such being the law, the entire foundation of complainant's argu- 
ment is svvept away. The deed being a grant for the benefit of a mar- 
^ried wom^i, an absolute restraint upon her aliénation of the property 
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during coyérture was entirely Consistent with her taking, ;an équitable 
fee t» the properfy, which, upon the death of her husband, became an 
absolute lestate free from the restriction; for it is well settled that 
the ' trust icontinues only dUringrthe marriage; relatioi). , Pomeroy's 
Equity Jurisprudence (3d- Ed.) § 1109. . Upon its termination the wife 
bécame yêsted with ail the powers oyer the property possessed by ^ 
feme sole. The deed o£ Mrs. Earrar, thereiore, aftçr the death of her 
husband,' :passed the entire estate to :the défendant. ,;; 

It is 'urged, howevef,: that the; exclusion of "assigns" should be 
interpreted as a liraitatiCin upon the qyantum of the estate, instead of a 
restriction upon the,;grantee's power of aliénation. ,B,ut why should 
such an interprétation be adopted? There is nothing in the deed sup- 
pprtipg;ït; and it is out of hàrmony with the primàry purpose which 
causea4ii)Ç;Conveyànçe'pf';thé property to trustées. 'It niay be cbnced- 
ed that the deed is: nôt drawn with légal àcçuracy; but it seeriis tô Us 
that thfe général purpose of the grantors is not open to doubt. They 
were apprehensive that the provision which they were making for their 
daughter would in some way be lost through the içnprovidence or 
soliçitation of her Huàba^nd. The, whole last pàragrâbh of the deed 
seëmslo us to be simply the language of a layman seekîrig to emphasize 
thatpurpqse. It may be that there was also in the minds of the gran- 
tors a, désire that the property should continue for ail time to be the 
family spati ; If that was in façt an. end desired, its âccomplishment 
would cause such a restriction upon the power of aliéiiation as the law 
could.npt sustain. Again, if we should interpret the word "heirs" in 
the deed aS: meaning "ctiilclren," theni it would contain no gênerai words 
of inheritance. The resuit would be, as counsel for complainant says, 
that Mrs. Farrar would take an équitable estate for life, with a légal 
remaînder to her childreri. Thèir' ëstaté, however, ^^ould also be for 
life, as the change of "heirs" to "children" would leavè no words ôf 
genëm' succession. As a l'esult, upon the death of Mrs. Farrar's chil- 
dren, [tripestatç would then revert, to the grantors, or their heirs. Such 
a resuit, it is conceded byboth paîrtiès, was never in thej(;ontemplation 
of the grantors. A fair interprétation, of the last paragraph of the 
deed seems to us simply to lirait Mrs. Farrar's power of aliénation 
during her cqverture, 

The ; decree must theref ore be afiirmed. 
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(Circuit Court of Àppeals, SfScOiid Circuit. May 19, 1909.) 

" >'■ ■'^;'; --■ ■; ■ .'•'■^ ■ No.' 21Sj ' i . -:-■:• 'ni 

1. liIBEL ÀNliSLANDEE (§' l'ô?'*)— t)AMAqÉS---Mï;NTAL gUEFE^NG— EVIDENCE.' '' 

In View of the settled law that in àii actio'n foi' Ubèithe jury may oon- 

sidei* the: 'mental sùffeMug of thé plaiatlffi attribut^blei.to the libelous 

article, It isiflot crEor'tb tiermlt Mm ta testify as to hls feelings, . npt only 

on readlng the alleged libelous article, but also a subséquent article plead- 

- ' : fidand intrioiluced by défendant, as .ï, rétraction, as beaBlng oh tlle question 

-w;bethe.r the alleged retriactlon,dintlnisbje<i the injury,..whéré the jji^y ar,e 

'*For çttb«r cases see same tdplc S: I'MViIibkb Ip D^e. i&\ Am.' Digs.;i907itD date„ &'Rep'F.Iaia«àai 
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properly Instruoted that they cannot allow damages on account of the 
second article. 

[Ed. Note.— For other cases, see Llbd and Slander, Cent. Dig. § 299; 
Dec. Dlg. i 107.» 

Retraction, apology, or séparation as ground for mltlgatlon of damages, 
see note to Post Pub. Co. v. Butler, 71 G C. A. S15.] 

2. LiBBL AND SLANDEE (§ 110*)— ACTION— EVIDENCE IN MlTIGATIOS. 

Wliere an alleged llbelous article charged plaintlll wlth havlng recelved 
rebates from a rallroad Company between certain dates, in violation of the 
statute maklng such recelpt a crimlnal offense, It was not error to exclude 
as Irrelevant testimony offered to show that plalntiff, as manager of a cor- 
poration, had received rebates several years before the enactment of sucb 
statute. 

[Ed. Note.^For other cases, see Libel and Slander, Cent Dig. §§ SOS, 
311 ; Dec. Dig. 8 110.*] 

3. Libel and Slandee (§ 124*)— Acbcion- Ihstbuctions. 

An instruction in an action for libel considered, and helA without 
préjudice to the défendant, even If a statement contained therein was not 
technlcally correct. 

[Ed. Note.— For other cases, see Ubel and Slander, Dec. Dig. § 124*] 

é. LiBEI. AND SLANDEB (§ 124*)— ACTION— InSTBUCTIONS. 

In an action for libel in publishing an article charglng plaintiff with 
havlng received rebates from a railroad company, whlch was a criniirml 
offense under thé statute (Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. 
Comp. St Supp. 1907, p. 880]), and referrlng to the same as a "private 
graft," It was not error for the court to Instruct the jury as to the elïect 
and meanlng of the word "graft," as used therein, 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. } 3CC; 
Dec. Dig. § 124.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

On writ of error to the Circuit Court for the Southern District of 
New York to review a judgment entered upon the verdict of a jury, 
in an action of Ubel, for $15,000 in favor of the plaintifï. 

Roe & McCombs (Gilbert E. Roe, W. F. McCombs, Jr., and Charles 
L. Burr, of counsel), for plaintifï in error. 

Huntington, Rhinelander & Seymour (Francis C. Huntington, 
Thomas N. Rhinelander, Origen S. Seymour, and Wm. C. Quarles, 
of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The action is for libel. The article alleged 
to be libelous was published in the January, 1906, number of the dé- 
fendants magazine. In brief, the article charges that the plaintiff, 
acting as président and manager of the Union Refrigerator Transit 
Company of Wisconsin, had received rebates, and other unlawful per- 
quisites, in the form of "commissions" from the Chicago, Milwaukee 
& St. Paul Railroad Company at Milwaukee, Wis., where the plain- 
tiff résides. The answer allèges justification, privilège and mitiga- 
tion. After it had been discovered that the January article was, in 
certain important particulars, erroneous, a second article was pubHsh- 
ed, in April, 1906, which the défendant considers "a complète retrac- 
tion." The plaintiff, on the contrary, regards it as an aggravation of 

•For oUier eues see same topic & i ndmbsb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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the ôrigiMl iibël. The April article was receiveid un der a stipulation 
providîng, for an amendment of the answer permittiiig its réception 
in évidence. : ■ i. - • 

The.first assignment of error which, in, our judgroent, requires seri- 
ous considération, challenges the action of the trial court in permit- 
ting the plaintiff to describe his ieelings after reading the articles in 
question. He testifiedv'àfter objection and exception, > that when he 
read.the.January article he was much dîstrtessed because bf the effect 
it would .haye upon ' his ; f amily, friends, btisiriess acquaintances, and 
his social and financiaL istanding. He was then asked, "How did you 
feel after you read the article that was published in the April maga- 
zine?" The answer was; "I felt worse." It is well settled that in an 
action of libel the jury may in awarding damages consider the men- 
tal sufïering pi the plaintiff attrîbutable to the lîbelous article. It is 
quite true that in, perhaps, the majority of cases the question is pre- 
sented to the jury as a déduction from established facts. In the case 
at bar, with ail the facts- relatingto- the plaintiff 's domestic, social and 
business relations estabhshed, argument as to effect of the false 
charges upon his mind might, it would : seem, havé been presented as 
effectively without the.testimony complained of as with it. Before 
coming to the question of damages the jury necessarily had to reach 
the conclusion that the défendant had falsely accused the plaintiff 
of being a criminal and the conclusion that he had suffered great men- 
tal anguish from such a charge would naturally follow. But what 
may be considered by the jury may be proved, and where the ques- 
tion relates to the mental : suffering of the plaintiff no witness can 
speak ex cathedra but the plaintiff himself . 

Regardîng the April 'article, which was introduced by the défend- 
ant as a retraction of the January charges and to show that the Jan- 
uary article was not written maliciously, we see no reason why the 
plaintiff was precluded from showing that it did not hâve the effect 
upon his mental condition which the défendant thinks it should hâve 
had. To illustrate: Assume that in an action for malpractice the de- 
fendant admits that the initial treatment prescribed by him was im- 
proper, but that at a later date, by giving the proper remedy, he ef- 
fected a complète cure. It will probably not be contended that the 
plaintiff in such an action is precluded from showing that his health 
was worse after the alleged cure than it was before ; in other words, 
that the wound was not healed. If the jury found that instead of be- 
ing the straightforward, manly and open disavowal which the case 
demanded, the April article was a disingenuous subterfuge which made 
an unimportant correction but left the main accusation unaltered, 
they wefe, it seems to us, justified in reaching the conclusion that the 
April article was not calculated to diminish the in jury. In any view, 
therefore, the effect of the answer was inconsequential and negligible 
if the jury found, as they must hâve donc, that instead of a recanta- 
tion the défendant, aftér three months of investigation and reflection 
published a réitération of the charge of criminal wrong doing. In 
such circumstances it is hardly possible that the plaintiff 's state of 
mind could hâve remained unchanged, surely the April publication 
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could not hâve made him feel better and when he testified "I felt 
•worse" he 'was stating a conclusion which, on the assumption that he 
was innocent of the charge of febating, was inévitable. 

That évidence of mental suffering is admissible in actions of this 
character has frequently been upheld by the courts. In the case of 
Chesley v. Thompson, 137 Mass. 136, the Suprême Court of Mass- 
achusetts says: 

"In ail cases In whlch the plalntlff Is entitled to recover damages for men- 
tal suffering, évidence of the actual suffering caused by the act of the défend- 
ant Is admissible; and, slnce parties hâve been admitted as witnesses, the 
testlmony of the plaintifl as to his sufferings is admissible, for he knows best 
what he has sufferp'l Hls Interest in the action only affects hls credibility. 
Damages for meut, suffering naturally resulting from the publication of the 
slander are not spécial damages whlch must be speclfically alleged In the déc- 
laration." See, also, 25 Cyc. pp. 533, 534 

That the gênerai objection interposed to the question above quoted 
is insUfiScient to sustain the spécifie objections which are now urged 
is established so far as this court is concerned by Sigafus v. Porter, 
84 Fed. 430, 28 C. C. A. 443. But assuming ail for which the de- 
fendant contends, any misapprehension in the minds of the jury was 
set at rest by the clear and explicit statement of the court to the jury 
that they could not "allow any damages for the publication of the 
April article or anything therein contained." 

It is contended that the court erred in sustaining the objection to 
questions asked the plaintiff on cross-examination relating to rebates 
received by him as traffic manager of the Schlitz Brewing Company. 
The défendant charged the plaintiff with having received rebates un- 
der the name of commissions from December, 1903, to June, 1903. 
The testimony excluded related to transactions in 1893-1894, ten 
years before the date of the charge in defendant's article, occurring 
under différent conditions and prior to the Elkins act of February, 
1903 (Act Feb. 19, 1903, c. 708, 33 Stat. 847 [U. S. Comp. St. Supp. 
1907, p. 880]). We think this ruling was correct under the authority of 
Sun Co. V. Schenck, 98 Fed. 925, 929, 40 C. C. A. 163, and cases there 
cited. The question did not relate to rebates received by the plaintiff 
but by the Schiltz Brewing Company, while he was traffic manager, 
and at a time long prior to the passage of the law which set at rest 
many doubts which had before existed as to the criminality of such 
payments. The admission of the testimony, even though the ques- 
tion were answered in the affirmative, would hâve added no relevant 
fact and would hâve tended only to confuse still further a controversy 
already sufficiently complicated. 

The court, after stating that between the January and April arti- 
cles, Mr Baker, the defendant's editor, who wrote them, was inform- 
ed of the complète falsehood in every material détail of the accusa- 
tions made in the January article, charged the jury as follows: 

"By the tlme he [Mr. Baker] Interviewed Mr. Philipp the décision of the 
Circuit Court of the United States In vindication of the position asserted by 
Mr. Philipp was a matter of public record, being reported in the usual man- 
ner under date of December 28, 1905." 

It will be observed that the court does not say that Baker knew of 
this décision or that he was informed of it, but simply that such a de- 
ITO F.— 58 
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cision had been rehdered. This was true. United Statesv; Milwau- 
kee Réf. Transit Co. (C. C.) 142 Fed. 247. Whether this décision, 
being on demqrfer, is correctly characterized as "in vindication of 
the position asserted by, Mr. Philipp" is a question depending upon 
a variety of disputed iacts and complicated propositions which it is 
unnecessaryto décide for we are convinced that even if the charac- 
terization were incorrect the mistake in no way injured the défendant. 
The court was endeavoring,, to irnpress upon the jury, that before he 
wrote the April article Mr. Baker knew, or could have known, ail of 
the facts rëlatîri^to the falsity and injustice of his charges in the Jan- 
uary article.. The fact that the United States had brought an action 
against the Milwaukee Company had been called to his attention and, 
had he shown the slightest interest in that litigation, he would have 
discovered by an examination of the décision, at least, the fact that 
défendants teid interposed a demurrer which had been overruled aft- 
er an elaborate discussion of the law, by the court. The court con- 
tinued its charge as follows: 

"HavJug been told of thèse things or having an opportunlty to discover thèse 
things, and f uUy reCognlzing thé aclraitt«d Inaecuracy of the statemeuts orig- 
inal!}' made by Tlipmas, both orally and in writing, Mr. Baker wrote and the 
défendant Jjubllshed the April article." 

The mistake, assuming it to be one, in describing the décision of the 
Circuit Court; \^f as innocuous. The point whiçh the court was endeav- 
oring to make was that the defendant's editor, knowing of a litiga- 
tion which might throw light on the question between him and the 
plaintiff had n0t taken the trouble to examine the opinion rendered 
in that litigation. But, irrespective of the character of the décision, 
the question ' whether the defendant'§ editor should have examined it 
seems quitei inconsequential in; view of what he concededly knew. 
The libelous. article was based almost wholly upon a letter written by 
Railroad CommisSiotier Thomas to Gov. La Follette. On January 
10, 1906, Thomas' and his two aecountants, Gilman and Mason, ac- 
knowledged over thçir ,o,wn; sigiiatures as follows: 

"VVe are now' satlsfied that; ileither the Union Refrigerator Transit Com- 
pany, the Northern Refrigeratoy Transit Oompauy, nor E. L. Philipp was 
Interestëd iti,the commissions paid, as shown Ijy the copies of vouchers eii- 
elosed hereWltii; tô 'the Pabst 'Refrigerator Line. ' •**'•■ Nothing in ttie 
investigatîcin! liidicâtes or disèlOseS that Mr. Philipp or the Union RefrigeT- 
ator Xraiisit Çîomtiany of KeutuçKy, of which he was président at the time, 
or the Union Réfrigéra tor Company of AVisconsinj of which he is now prési- 
dent, ever received auy conmilsslons, rebates or refunds of any kind." 

Ail this being true, how could Mr. Baker's knowledge or ignorance 
of the court's décision exercise a controlling influence over the de- 
fendant's dutyto publish aifair; retraction? Knowing, as it did, that 
the officiai who originated the charge had made a full retraction, the 
jury must have eonsidered the defendant's action in the light of that 
knoAvledge. Itis inconceivable that they couW have been influencedby 
anything said by the court' upon à collatéral and wholly différent issue, 
pending between other parties. The admission, by the man who orig- 
inated it, that the charge against thé plaintifï was faïse made it un- 
necessary to examine the previous opinions of others, whether courts 
or individuals,: in' considering the duty of thedefehdaht in the premises. 
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The défendant dévotes nine pages of its brief to a considération of 
the proposition that it was error for the court to instruct the jury as 
to the efïect and meaning of the word "graft," it being contended that 
it should hâve been left to the jury to say what was its real meaning. 
We confess our inability to appreciate this contention. In our judg- 
ment nq man of mature agë and ordinary intelligence who has lived 
in this coûntry for the past ten years could hâve a moment's doubt as 
to the meaning of the word "graft" when applied to one who is chârg- 
ed withreceiving unlawful compensation from a railroad corporation. 
In an article which deals with "criminal cash rebates" and unlawful 
émoluments the inference would be somewhat forced that the writer 
intended to refer to the récipient of "private graft" as one who had 
received "large compensation" or "unusual gains." The article was 
not meant to convey any such impression ; it was intended to convinçe 
its readers that another dishonest officiai had been discovered who 
was enriching himself by practices, which were not only immoral but 
forbidden by law. 

It would extend this opinion unduly were we to attempt a discus- 
sion of the 27 assignments of error ref erred to in the def endant's 
brief. We hâve considered those which we deem most important and 
think that none of the others discloses réversible error. It is impos- 
sible that an action like the présent, which was fiercely contested for 
five or six days, can be tried without some ruling being made which 
would riOt hâve been made if the court had been aware at time of its 
full significance. But unless thèse mistakes are prejudicial a just re- 
suit should not be disturbed. The endeavor of ail courts should be to 
reach a correct conclusion as expeditiously as possible and, after a 
careful examination of the record, we are convinced that this has 
been donc in the présent case. 

The judgment is affirmed with costs. 



THE MAINE. 

THE MANHATTAN. 

(Circuit Court of Appeals, Second Circuit. May 19, 1909.) 

No. 229. 

1. Collision (§ 95*) — Steamer and Tug with Tow — Change dp Coubse 
WiTHOxîT Signal. 

A steam lighter, proceeding up the East River on the Broolilyn side 
witli a barge in tow, JieM solely in fault for a collision between her tow 
and a steamer coming down the river, caused by her turning across the 
river in front of the steamer without having signaled her Intention, and 
for stopping dlrectly ahead of the steamer when her signal, given after 
she changed her course, was not answered, The steamer held not in fault 
for failing to sooner reverse, where she had already stopped her englues, 
and a reversa] did not àppear nécéssary until too late to prevent the 
collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. |§ 200-202; Dec. 
Dig. |'95.* 

Signais of meeting vessels, see note to The ,NeW York, 3D Ç. Ç. A. ,63.] 

ff or. otlielr.catie<9 see same toplc & i N dmbeb lu Sec & Ant. pie^. 1907 to date, & i^ep'r Indexe» 
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2. Sh/tpping (§ 140*)— TiiiiBiLiTY FOB Caeqo LOst— Conthact fob Exemption 
BY Pbivate Oaeeieb.. 

A contract by a llghterage eompany to carry the product of a manu- 
facturing eompany In and about New York Harbor, f urnlsliing the full 
capaolty of its vessels, made it a prlvate carrier; and a provision of its 
contract that It shoijld not be liable for goods lost or daœaged, but re- 
Quiring the owner to insure agalnst such loss, is valld. 

[Ed. Note. — For other cases, seé Shipplng, Cent. Dlg. § 493; Dec. Dig. 
1 140.*] 

Appeal from tke District Court of the United States for the South- 
ern District of New York. 
. For opinion below, see 153 Fed. 635. See, also, 161 Fed. 401. 

Kneeland & Harison (Lawrence Kneelând, of counsel)> for libelant. 

Wing, Putnam & Burlingham (Charles Burlingham, of counsel), 
for' thé Maine. ' ■' , . -iii ,' ■ . 

Carpenter, Park & Symmers (Samuel Park, of counsel), for the 
Manhattan. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM:. The libelant dehvered to the barge Abram Col- 
lerd, owned by the Commercial Eighteràge Company, a cargo of pig 
lead and boxes of vitriol, to be towed by the steam lighter Manhat- 
tan, also owned by the ,same eompany, from Perth Amboy to the Joy 
Line Pier, East River. A little above the Brooklyn Bridge a collision 
occurred between the Collerd and the steamer Maine, which was com- 
ing down the river, as a resuit of which the barge and cargo sank. The 
libelant, owner of the cargo, but acting on behalf of the underwritèrs, 
who hstvè paid its claim, brought this action in rem against thé Man- 
hattari'and the Maine to recover its cargo damage, The district judge 
found both vessels at fault, directed a decree for half the damages 
against the Maine, and dismissed the libel as to the Manhattan. 

The Manhattan, coming up river on a flood tide, kept over towards 
the Brooklyn sidCj, so as to bave ample space to round to at her destina- 
tion, the Joy Line Pier on the Mâhhattan shore. There was no fault 
in this; but so long as she held this course on the Brooklyn side she 
conveyed the iippression to ail vessels which might encounter her that 
she was bound up fiver and that she woiild pass such as were navigat- 
ing further out than herself on her port hand. She had no right to 
départ from this apparent course,, and, to head to the, westward ,(for 
Manhattan) across the bows of a downcoming vessel, unless she had 
first Sigîialed h'ér Intention to make such a change of course and had 
receiyçd,, the asSent pI thé ôthér véssel, .which by such assent would 
prorniseto co-operate. Her witnesses admit that ghe starboardçd, not 
only before she received any assenting signal, but even before she 
blew her own two' blasts. , This waS an obvions fault, as the district 
judge finds, and it wàs.unçloàbtedly the fundamental cause of thé col- 
lision. Had the Manhattan not undertaken to deviate from the.^^rule 
which required her to pass on the port, side of the. Maine, they would 
hâve passed in safety. For this fault the Manhattan was rightly con- 
démrted. It is probable that, if she had kept on the new course with- 

*F<>r oUier oa«es ses same topic & S nvmbek iU' Dsc. & Am. Diga. ISOT to date, & Reg'r Indexa* 
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out checking her speed, she would hâve crossed the bows of the Maine 
without being hit. She stopped broadside in front of the latter, be- 
cause she heard no answer to her two-blast signal; but that circum- 
stance does not excuse her. By changing course before assent was 
received, she had moved so far in the new direction that a belated ef- 
fort to hold back only precipitated the catastrophe. 

We think, however, the Hbel was properly dismissed against the 
Manhattan because of the contract between the Commercial Lighter- 
age Company and libelant under which the goods were carried, the 
material provisions of which are as foUows : 

"Slxth. The lighterage company is to be held responsible for the full actuai 
value bf ail material short-delivered at Perth Aniboy or in New York Harbor, 
unless such short delivery Is caused by flre or périls of the sea. It is under- 
stood however, that the lighterage company is responsible for ail receipts 
glven and taken by thelr barge captain in the dealings with steamship Unes, 
consignées, or the shipping plant. Insurance will be effected by the smelting 
company at their expeuse, and no underwriter elaimlng through the smelting 
company is to hâve any claim upon the lighterage company, or upon their 
equipment or beats that they may charter or control, in case of loss. Should 
the smelting company f ail to eft'eet the necessary Insurance, no claim for such 
loss will be made upon the lighterage company owing to such failure ; neither 
will the lighterage company be held liable for any such loss, no matter how 
occurring, because of the failure of the smelting company to Insure. * * • 

"Ninth. AU rates mentioned shall include the hiring of ail barges, neces- 
sary tools, and eqtuipment, and towing, also the shifting to and between 
différent deliveries, and the rate shall cover dellverles at docks. * * * " 

As to the faults alleged against the Maine: The district judge found 
that there was delay in answering the Manhattan's two-blast signal. 
We do not think the testimony warrants such a finding. The witnesses 
from the Maine ail testify that they answered promptly with a like 
signal. If the witnesses from the Manhattan had testified that this 
answering signal was delayed, there would be a conflict of testimony ; 
and the conclusion of the district judge, who heard the witnesses 
testify, as to their credibility, would be of great weight. But the 
witnesses from the Manhattan, including the master of the Confidence, 
do not so testify. They insisfthat the Maine did not answer the two- 
blast signal at ail, or that they did not hear any answer. The master 
of the L,ancaster, which with car floats was "very near abreast of the 
Maine" at that time— a disinterested witness — stated positively that 
she not only answered his own two-blast signal, but also blew another 
one, which was undoubtédly her answer to the Manhattan, although 
the witness did not notice the latter's signal, and the district judge 
accepts his statement as correct. In the face of this testimony we do 
not think that the Maine can be held in fault for not answering 
promptly. 

The charge that the Maine was in fault for her position in the river 
is satisfactorily disposed of by the district judge. 

As to the speed of the Maine : That she exceeded the statutory rate 
in the upper part of the river, or was going hooked up when she found 
the river comparatively clear as she rounded Corlear's Hook, is not 
material. Her witnesses ail testify that her speed reduced as she found 
the river congested below that point, and we do not think the testi- 
mony of chance observers located on the Manhattan piers is sufficient- 
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ly persuasive ^toinducè à rejection :of their évidence. The real que$-, 
tiori iS'Whetiier she stopped and reversed in time. A.sitp stoppitig her 
engines, the testifnony of her witnesses that they were stQpped before 
she reccived the two*blast signal from the Manhattan is.çorroborated 
by the engine room log, which shows that tliey were, ; stopped two 
minutes before the ord^r was givân to reverse. And ;thef position of 
the: schooner, which ;was the nearest source of danger at the time, 
makeis it highlyi probable that this^had been done. It seems to be the 
universal opinion thàt, had the Manhattan not chçcked her speed (as 
she did because of her failure to hear the assenting signal), she would 
havc passed in. safety • , the réduction of speed efïected merely by 
keeping the engines of thè Maine ïstopped giving her sufficient clear- 
ance. It sèems'tOj.ùs that the Màinë' wàs not bound todo more, nor 
bound :to. revér^éVany, jth,us. irtCré^'S.e t^^^^ of sâfety, until she 

was in some way advised that the, liîanhattan was nQt'procëeding on 
her hew course as it was tb be expected she would, and that for that 
rpaSdn thé margih of sa,îéty alréady sccured by stopping wôuld not be 
sufficient. But froni ail the /testitîlon)f in the casé it séenis clear that 
the schooner, whicli suddehly;,s!hifted her course, and whose sails 
werè thus interposed between the two approaching vessels, blanketed 
the Manhattaij, so that her stopping could not be' observed on the 
Maine. As sooti. as that obstruction was removed, the 'Maine prompt- 
ly reversed f uU speed ; and in view of the initial f aiilt of the Manhat- ^ 
tan in undertaking to navigate otherwise than as the rules prescribed, 
we are îiot prepared to hold the steamer in fault for not reversing be- 
fore the necessity for sio doing became apparent. 

Thé decree is reversed, with directions to the District; Court to en- 
ter'a dectee disïnissing the libel against both vessels, with costs of 
both courts to each. 



STOOMVAET MAATSCHAPFY NEDBRLANDSCHH LLOYt) v. LIND et al> 
, (Circuit Court pf Appeals, , Second Circuit. May 19, 1009.) 

' .'' ■ "Na. 22a . ■ 

1. 85:îip?iNQ;(§ 175*)— DëmubbagE— R16HTS of Chabtebêb. 

. À Ves^ei, iinaer charter to load at elthér one of three ports at the char- 
itërèï''8 option, and whictohaa been ordered to one where she cannât be 
loflided without delày, iSrnot boupd to remové.to another to save the char- 
tefer demurrage, and dç^s.nQt forfeitthe rlght to demurrage becausç she 
demands for such remôyal a sum whlch the eharterer refuses to pày. 
[Ed., Note.7— For other ea)ies, see Shipplng, Dec. Dlg. J 175.* 
Demùrrâéè, é'èé notes to Harrison V. Stoith^ 14 C. C. À. 6.57; Randall v 
Sprague, 21 C, C. A. .337 ; Hagerman v. Morton, 46 0. C. A. 4.] r 

2. DaMagés (!■ 6^*)— Bbbàch of CdNiçACTr-DuTY or Pàrty.to' Peuvent Dâm-. 

AGE TO OTHEB PABTY. ' ■•''. ■'.''■''.,''■ ■■■,,;.' 

' : A'pldWy tO"â «ititraeti Whose rtgli'ts hâve not been vidlated, is notibound 
I : f tor taite stel». to rédiice the damages wbichthe othèr party, without' hls: 
,, faplt,,:inayi susjt^B; if the .contract is performed. 

[Eidî. >!Qtç,— For other ease^i see . Damages, Cent Dig. il 119-132; Dec. 

, Dig,i,6^>3;:j ':;^, /■; ,' _■ ; ;,.^-;;\ ' ' ■■ ■ , ;;■'■ " 

•for otuércàsei >éi islïiiii tot>ic & S numbb» lu De«i & lAtdi Oign., 1907 to daté, & Rep'r laâaxea . 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

J. Parker Kirlin and John M. Woolsey, for appellant. 
Wilcox & Green (Herbert Green, of counsel), for appellees. 

Before LACOMBE, WARD and NOYES, Circuit Judges. 

WARD, Circuit Judge. The respondent, having a contract with the 
government to transport coal to Honolulu, chartered the steamer Ned- 
erland to carry a cargo from Baltimore, Norfolk, or Newport News, 
at charterer's option. The charter provided that the steamer was to 
be given government dispatch for loading, and the parties agrée that 
demurrage was to be at the rate of 8 cents per net registered ton, or 
$207.04 per day. Government dispatch at Newport News gives steam- 
ers loading for the government precedence at the loading berths over 
ail other vessels and the greatest dispatch in loading. The charterer 
exercised its option by ordering the steamer to Newport News, where 
she arrived August 7th at 5 :30 p. m. and reported ready to load. 

The district judge found she could hâve been loaded in less than 
three days, beginning August 8th at 7 a. m. ; that is, by August llth 
at 7 a. m. The only thing that prevented immédiate loading was the 
fact that the government had no coal ready. Accordingly August 9th 
the charterer, after communicating with Washington, ordered the 
steamer to go to Baltimore for her cargo. This they had no right to 
do, because the charter had become, by virtue of their ordering her to 
Newport News, an agreement to carry from Newport News to Hono- 
lulu. The owners, however, consented to the change, provided the 
charterer would pay for loss of time and port charges at Newport 
News and expenses of shifting to Baltimore. August lOth the char- 
terer refused this proposition, saying that unless the steamer agreed 
to go to Baltimore she might wait at Newport News to load. August 
13th the charterer ordered the steamer to shift to Norfolk for cargo, 
agreeing to pay the shifting expenses. The owners replied they would 
go there on payment of £400, which proposition the charterer re- 
fused. The steamer accordingly lay at Newport News and did not be- 
gin loading until September 3d at 7 a. m., finishing with her cargo 
September 5th at 2 p. m. 

The libel was filed to recover for 36 days' demurrage ; that is, from 
August lOth at noon to September 5th at 2 p. m. This allowed the 
charterers 21/2. days for loading cargo, which was the time actually 
used. The district judge, however, allowed demurrage only from 
August Bth to 13th, inclusive, being 6 days, aggregating $1,24:2.24, and 
expenses of cables to August lOth, $5.95 — in ail, $1,248.19. He re- 
fused demurrage after August 13th on the ground that the demand of 
£400 as a condition of shifting to Norfolk was wholly unreasonable. 
We cannot agrée with this conclusion. If unreasonableness is to be 
considered, it was no more unreasonable for the steamer to refuse to 
move for a sum in excess of what was subsequently awarded her than 
it was for the charterer to refuse to pay any part of that sum. Be- 
sides, the proofs indicate that the owners, because of the negotiations, 
jncurred légal traveling and cable expenses, amounting to several hun- 
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dred dollars, which, if provéd, would bring their actual loss nearly np 
to UOO. 

We think that the. district judgC' proceeded upon an erroneous view 
of the law ip holding that the owners were bound to reduce the charter- 
er's loss as much as possible. The owners' rights had not been violat- 
ed, and they had sustained no loss' becanse of the charterer's order to 
shift, .first to Baltimore and afterwards to Norfolk. When a contract 
is entirely repudiated, the party whose rights are violatèd is bound to 
take ail reasonable steps to reduce his own loss, and cannot recover 
damages which by reagonable carè he might hâve prevented. Warren 
V. Stoddart, 105 U.' S. 234, 36 L. Ed. 1117. This charter, however, 
never was repudiated. On the contrary, the steamer actually loaded 
and carried the cargo under it. . 

It is also trué that one party cannot insist upon performing any 
part of a cpntract for the benefit bf the other which the other notifies 
him not to perform. It is, however, èqually true that one party cannot 
compel the other affirmatively to do something which the contract does 
not require of him. Meh generally being reasonable, such departures 
from agreements are usualTy àccomplished amicably; but they cannot 
be compelled. Whether the shipowner in this case was reasonable, or 
not, in its refusai to shiff to Norfolk except upon its own terms, it had 
a right to refuse, because there was nothing in the charter compelling 
it to shift. 

The decree is reversed, and the court below instructed to enter a de- 
cree in favor' ,bf the libélant for 36 days' demurrage, together with 
any expenses it may be fûimd ehtitled to recover if it elect to take a 
référence. 



MgKINNON V. BOARDMAN. 

(Circuit Court of Appeals, Second Circuit. May 19, 1909.) 

No. 240. 

GUARANTY (§ 35*) ^ UnAUTHOBIZED INDOBSEMENT OP CHECK — LiABILIXT ON 
GUAEANTY OP INDOHSEMENT. 

Wtiere the indorsem'ent of the payee's name on a checli was wlthout 
authority, but was guaranteed by a baiik, and on sueli guaranty the cheelj 
was palà, the guarantor is liable for any loss sustained thereby by the 
paying bank. ; 

[Ed. Note. — For other cases, see Guaranty, Dec. Dig. § 35.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 164 Fed. 537. See, also, 169 Fed. 496. 

On writ of error to the Circuit Court for the Southern District of New 
York to review a Judgnient entered upon findings by the court (a jury having 
been duly waived) in favor of the défendant in error (plaintlff below) for 
$100.233.34. The action was originally brought against Charles A. Ilanna, 
as receiver of the National Bank of North America in New York. After 
judgment and on Noveniber 17, 1908, by consent of both parties, the action 
was continued in the name of John W. McKinnon, as agent for the share- 

*For otber cases see same toplc & { numb£R lu Dec. & Am. Olgs. 1907 to date, & Rep'r Indexes 
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liolders of the said bank, and he was duly substituted as défendant In the 
place and stead of the said Hanna. 

The complaint allèges that on May 6, 1907, the Mercantile National Bank 
of "he City of New York made a check upon itself dlrectlng the payment of 
$100,000 by itself to Morgan J. O'Brlen, or order, and iramediately delivered 
the check to Charles W. Morse, who on the same day indorsed the same in 
the nanie of O'Brlen and delivered it to the National Bank of North America, 
ïhe check and Indorsements are as follows: ' 
"No. 27.5Î8 L New York, May 6, 1907. 

"ïhe Mercantile National Bank of the City of New York: Pay to the 
order of Morgan J. O'Brien, one hundred thousand dollars. 

"$100,000. Mlles M. O'Brien, V. P. 

Indorsed: "Morgan J. O'Brien, per C. W. Morse." "Pay to the National 
Bank of North America in New York, N. Y., or order. C. W. Morse." "In- 
dorsements guaranteed. The National Bank of North America in New York." 

The said Bank of North America, having indorsed the said check, presented 
the same for payment through the New York Clearing House and it was 
duly paid by the Mercantile National Bank. 

The complaint further allèges that the indorsement by Morse of O'Brien's 
name was made wlthout the authority, knowledge or consent of O'Brien ; that 
the check With ail rlghts thereunder was transferred to plaintifC and demand 
for payment of the amount received by the National Bank of North America 
was made and refused. 

The défendant dénies that the Indorsement of O'Brien's name on the check 
was without his knowledge and consent, allèges that he has no knowledge of 
the assignment of the chose in action to plaintiff, and dénie?, on information 
and belief, that no part of the $100,000 has been paid. 

For a flrst separate défense the défendant allèges, on Information and 
belief, that In January, 1907, Morse sold to O'Brlen 1,000 shares of the capital 
stock of the National Bank of North America and received in, payment there- 
for $100,000 in cash and two notes for $100,000 eaeh to the order of hlmself 
and by hlm indorsed in blank and delivered with the $100,000 in cash to said 
Morse ; that on May 6, 1907, Morse discounted one of the said notes to the 
Mercantile National Bank and received a cashier's check of the said bank 
therefor drawn to the order of said O'Brien, which check Is the one mentioned 
în the complaint ; that in July, 1907, the said note matured and the amount 
thereof was duly paid by said O'Brien to the Mercantile National Bank and 
the note was delivered by It to him; that by reason thereof neither the 
bank nor its asslgns bave sufCered any loss or damage by the payment of 
the said check to the National Bank of North America and the Mercantile 
Bank is not liable to any one becanse of such payment. 

For a second separate défense the défendant, repeatlng the allégations of 
the flrst separate défense, allèges on Information and belief that after the 
payment and discharge of the said note and check for $100,000 each, Morse re- 
purchased from O'Brien so much of the stock of the National Bank of North 
America theretofore sold by the said Morse to the said O'Brlen as was 
represented and paid for by the two promissory notes before mentioned and 
paid therefor to O'Brien the same purchase price as the price at which the 
said O'Brien had theretofore purchased the stock from the said Morse, to 
wit, $200,000, and thereupon said Morse received fuU acquittance from the 
said O'Brien of ail clalms arising ont of the said transactions between them ; 
that by reason of the facts aforesaid the said O'Brien has suffered no loss 
by reason of the payment of said check of $100,000 to the National Bank of 
North America and neither O'Brien nor the plaintiff has any clalm against 
the Mercantile National Bank thereon. 

Underwood, Van Vorst & Hoyt (J. Markham Marshall, of coun- 
sel), for plaintiff in error. 

Parker, Hatch & Sheehan (Alton B. Parker and Henry W. Clark, 
of counsel), for défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges, 
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COXE, Circuit Judge (after stating the facts as above). The alléga- 
tions of the complaint were found to be facts in the exact language 
as pleaded. But three witnesses were called — Morgan J. O'Brien, 
Miles M. O'Brien and the plaintiff. Morgan J. O'Brien testified as 
follows: 

"I nevér gave C. W. Morse a written power of attorney. I dld not au- 
thorize him to Indorse the check In my name. I do not know that iudoi-se- 
ment nor do I know the time it was made. It was done without my Knowl- 
edge and consent." 

Morse was not called as a witness, and the above testimony stands 
wholly uncontradicted. It is plain, therefore, that the indorsements 
by Morse were unauthorized and that the check would not hâve been 
paid but for the guaranty of the indorsements by the National Bank of 
North America. 

The note prèsented for discount was signed by Mprgân J. O'Brien 
payable to his ownorder and was indorsed by him, the check of the 
Mercantile National Bank was made out to his orderand the money 
would, presumably, haye been paid to him but for the fact that Morse 
indorsed' O'Brien's natné "pèr C. W. Morse" and also indorsed his 
ownnajne.and procure4'bpth, to l)e guaranteed by the National Bank of 
North America. Miles M, O'iBrien, vice président of the Mercantile 
Bank, testified: ' ; 

"I made out the check to ïrforgaiij., O'Brien. I did that becausè the noté 
was Ws, I wànted him to get tlje money." 

Whetîiêr a check payable to Mofse would, upon request, hâve been 
made m exchange for the check as made is, of course, problematical. 
The facts do not warrant the conclusion that compliance with such a 
request Gould hâve been compelled. It is enough, however, that no 
suçh ireguest was made. 

The note was discounted at thç request of Morse, but there is no 
finding that the proceeds oi the discount were solely for his benefit. 
The inferencé from the facts as they occurred at the bank would seem 
to point to a différent "conclusion. But, however this may be, there 
can beno doubt that Morse sold the note without authority, received 
a check which he could not legally cash and was enabled to procure the 
money by an indorsement which he was not authorized to make and 
by procuring a guara,nty Of the indorsements by the Bank of North 
Anierica. In other \yords,,the bank's guaranty procured the money. 

Those who hâve relied upon the bank's assurance that thèse indorse- 
ments were authorized and hâve lost thereby, are entitled to redress. 
The, Çiir'cuit Court fotihd: 

"That sald note discounted by the Mt^rcantile Xational Bank of the City 
of NeTT Xork at the request of sald Morse, was delivered by said O'Brien to 
sald Morse under an agreement between them that sald Morse should retaln 
the same In his possession, and renew the same, at the maturity thereof, 
which said agreement was In fiill force and effeet between sald O'Brien and 
sald Morse on the 6ïh day of May, 1907, when said note was discounted by 
the Mercantile National Bank of the City of New York at the request of 
sald Morse." 

It is true that on June 17, 1907, six weeks after the check was 
paid, an agreement was made between Morse and O'Brien and his 
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partners changing materially the original understanding between Morse 
and O'Brien. As Morse had a:lready discounted the note in question he 
quite naturally refused to hâve inserted a clause providing that he was 
to retain the notes in his possession. But even if the élimination of this 
clause might be considered as permitting future discounts it could 
hâve no rétroactive efïect and change the status of the transaction of 
May 6th, which wasalready established. 

In no sensé can it be considered a ratification of Morse's act for 
the reason, among others, that O'Brien did not know of the occur- 
rences of May 6th until after October 33d when the note matured. It 
must be remembered that this is an action at law based upon the guar- 
anty by the Bank of North America of unauthorized indorsements on 
the cashier's check. The controversy must be determined upon the 
facts as they existed at the time thèse indorsements were made, un- 
influenced by subséquent occurrences arising under changed conditions. 
As pointed eut by the trial judge thèse matters may be available in an 
equity action for an accounting but cannot be considered hère. The 
acts of Morse in selling the note and in indorsing O'Brien's name upon 
the check were wholly unauthorized. The Mercantile Bank was in- 
duced to accept them as genuine because of the guaranty of the Bank 
oî North America and we agrée with the trial judge in thinking that 
thèse facts give to the plaintiff, who succeeds to the rights of the Mer- 
cantile Bank, a good cause of action against the Bank of North Amer- 
ica which was paid the money because of its guaranty. 

The judgment is affirmed. 



DEVELOPMENT CO. OF AMERICA t. KING. 

(Circuit Court of Appeals, Second Circuit. May 19, 1009.) 

No. 236. 

1. Appeal and Errob (§ 1097*)— Prior Décision as Law of Case. 

The décisions of a Circuit Court of Appeals on questions presented on 
an appeal become tlie law of the case, and will be followed on a subsé- 
quent appeal therein. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§• 4358- 
4368; Dec. Dig. § 1097.*] 

2. Master and Servant (§ 40*) — Contract of Employment — Action fob 

Wrongfui. Dischahge— Evidence. 

Upon the question whether a service required of an employé was or 
was not reasonable, and such as he was required to perform under bis 
contract of employment, his testimony as to his ability to perform it, 
whicli was Icnown to his employer, is admissible. 

[Ed. Note. — For other cases, see Master and Servant, C^nt. Dig. f 48; 
Dec. Dig. § 40.*] 

3. Master and Servant (§• 41*) — Contract of Employment — Damages foe 

Wbongful Dischahge. 

Where plaintiff, after his wrongful discharge from defendant's employ- 
ment, bought stock in a corporation on an agreement that he should be 
elected an officer and receive a salary, but the corporation became in- 
solvent before he had recel ved sufficient salary to equal the loss on hia 

•For other cases see same topic & § numbeb in Dec. & Am. Dige. 1S07 to date, & Rep'r Indexes 
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stock, the purchase of tlie stock and the employment must be regarded 
as a single transaction, In which plalntlff was loser, and he cannot be re- 
qulred tddeduct from a recovery of salary from défendant the amount 
of salary recelved from sucli corporation. 
i [Ecl. Note.-^For otber cases, see Master and Servant, Dec. Dlg. § 41.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

On writ of error to review a judgment entered upon the verdict of 
a jury in the Circuit Court for the Southern District of New York, for 
$8,271.46 in favor of George H. King, who was the plaintiff below. 
The décision on the previous appeal to this court is reported in 161 
Fed, 91, 88 C. C. A. 355. 

Graves & Miles (Harmon S. Graves, Robert H. Miles, Jr., and 
Charles S. Yawger, of counsel), for plaintifï in error. 

Putney, Twombly & Putney (Henry B. Twombly and Louis H. Hall, 
of counsel), for défendant in error. 

Befofe COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The facts âppear sufficiently in the opinion 
of this court upon the former appeal and need not be restated. Not- 
withstanding the opinion of Judge Ward (161 Fed. 93, 88 C. C. A. 
355), in which he dissented from the interprétation, by the majority of 
the court, of the order of July 23d, and notwithstanding, also, the 
opinion of the writer in Meyerson v. Hart (C. C. A.) 167 Fed. 966, 
we feel constrained to follow the former décision. The mère fact 
that the personnel of the court has changed furnishes no reason for 
departing from the construction heretofore placed upon the order. 
This is true, even though the court, as now constituted, might, were 
the controversy hère for the first time, reach a différent conclusion. 
The former décision is res judicata. 

It is argued that the question whether the directions of the défend- 
ant requiring Rorison, the plaintiiï's assigner, to proceed to Mexico 
and follow the instructions set out in the letter of July 23d were or 
were not reasonable, rested upon undisputed facts and should hâve 
been determined by the court. Again, it is argued that as Rorison was, 
concededly, capable of përforming some of the duties assigned to him 
he was not justified in refusing to go to Mexico at ail. It is contend- 
ed that, at least, it was his duty to point out speeifically the directions 
which it was impossible for him to perform, thus enabling the défend- 
ant to modify the letter of instructions. Had the défendant done so, 
limiting the work required to those things which Rorison admits he 
could hâve done there would, it is argued, hâve been no légal excuse 
for his failure to go to Mexico. On the other hand, had the défend- 
ant insisted upon the instructions being carried out ipsissimis verbis, 
Rorison might then hâve been justified in his peremptory refusai. Ail 
of thèse contentions are, however, covefed by the décision of this court 
where it is said that "it was for the jury to détermine whether the 
order was reasonable." That the attention of the court was sharply 
drawn to this question is manifest because of the dissent of Judge 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ward from the proposition that the question of the reasonableness 
of the order was one of fact. The court having found that the facts 
were in dispute and within the province of the jury, we are not justi- 
^'ed in rnaking a différent ruHng now. 

The trial court was right in permitting Rorison to testify as to his 
inability to perforai the duties assigned to him in Mexico. The de- 
fendant, through its vice président, had known Rorison for several 
years prior to June, 1903, and the work he had done in the past and, 
generally, the work he was compétent to do in the future. The de- 
fendant was fully informed of thèse disabilities by Rorison himself 
before he was discharged. The jury were entitled to know what man- 
ner of man Rorison was and whether he was warranted in taking 
the position he did take with référence to the order to go to Mexico. 

The court properly instructed the jury upon the question of damages. 
It is said that the $3,000 received as salary from the Fédéral Asphalt 
Company should hâve been deducted from the amount found due 
from the défendant. It appears that in order to obtain what he sup- 
posed would be permanent employment with the Asphalt Company 
Rorison, in January, 1903, invested $5,000 in its stock and was elected 
vice président at an annual salary of $4,000. In September, 1903, 
the Company became insolvent and the amount invested became a total 
loss, leaving as the resuit a net loss of $2,000. We think that the pur- 
chase of the stock and the employment as vice président must be con- 
sidered as a single transaction, the payment of the salary being condi- 
tioned upon the acquisition by Rorison of an interest in the company. 
In légal efifect it was as if he had loaned the company $5,000 on condi- 
tion that he should be permanently employed at a yearly salary of 
$4,000. The purchase of the stock was an expense incident to obtain- 
ing the employment. The charge fairly presented the issue to the 
jury and stated the law as enunciated by this court. None of the ex- 
ceptions to the charge are well taken. 

The judgment is affirmed with costs. 



ABEL V. WARD et al. 

(Circuit Court o( Appeals, Second Circuit. May 19, 1909.) 

No. 238. 

Sales (§ 173*)— Action by Sellée for Breach op Contbact— Défenses. 

Under a contract for the sale of a stated numher of car loads of po- 
tatoes, to be shipped between January Ist and February 28tli foUowing, 
where the sellers had the potatoes ready for shipment, and a few days be- 
fore the expiration of the tlme for dellvery, having shipped ail those or- 
dered, requested the buyer to order or receive the remainder, but at his 
request, and on his assurance that he would receive the same later, de- 
layed shipment until after the time stipulated in the contract had expired, 
the buyer cannot urge such delay as a breach of the contract, whlch 
justlfied hlm In refusing to receive any further shipments. 

[Ed. Note. — For other cases, see Sales, Dec. Dlg. § 173.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

'For ciUier oa^es see same toplo & § nvmbek in Dec. & Am. Digs. 1907 to date, & Rsn'r Indexes 
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On writ 6î errdr to review a judgment entered on ïhe verdict of 
a jury in favor of the défendants in error (plaintiffs below) in the Cir- 
cuit^ Court for the Southern District of New York for $3,383.38. 

Truax & Watson (Isaac H. Levy, of counsel), for plaintifï in error. 
Pfank H. Reiiman (Adolph Kietidl, of counsel), for défendants in 
error. 

.Be fore COXÉ and WARD, Circuit Judges, and HOLT, District 

COXE, Circuit Judge. This is an action to recover damages for the 
breach: ofi a written contract entered into between the parties October 
23, 1904,. whereby the plaintiffs, below agreed to sell^to the défendant 
23 car loads of potatoes to be shipped from Maine to New York be- 
tweem Jahuary 1 and February 28, 1904. The contract was in the 
form lof 'a'ietter addressed by the plaintiffs to the défendant and ac- 
cepted ëy: him. It is as follows : ' 

"Déar Sirs: We hâve sôld to Abel '& C<?. 22 cars of Potatoes tO be put up 
165 Ibgii net,, ail good stock and free from frost, and to be shipped between 
January Ist and February 28th. . • 

"5 cars of Rose at $2.10. 
"S ■"'• " . Hebrons at $2.10. 
"10 "i "■ Green Moùiitalns at $2.00. 
"■2 .f i ■": Bliss at $2.40. , ,, 

"Ail stock to be shipped In first-class orfler, dellvered .New York free from 
frost. ' , . 

"Tours very truly, W. B, , Ward & Co." 

Nine' car loads were shipped by. plaintiffs and were received and 
accepted by the défendant, but the remaining 13 cars were refused 
by him, for the reason that they were not shipped bef ore February S8th, 
pursuatit to the terms of the agreement. The plaintiffs contend that, 
although they were at ail times ready and anxious to make the ship- 
ment of the remaining cars, they were prevented from doing so by 
the conduct of the défendant, who adopted a policy of procrastination, 
obstruction and delay which prevented the shipment before February 
28th and was in légal effect a refusai to take the goods. The ques- 
tion submitted to the jury was, iri substance, whether or not the de- 
fendant had broken the contract by delaying his orders for the 13 
cars until it was too late to make the shipments during the life of 
the contract and then, at the last moment, refusing to receive moré 
cars. , ■ 

The court charged the jury in the foUowing language: 

"If you find that af ter delaying and delaying, flnally towards the end of 
the, contract, but before the time had come when it actually expired, the 
défendant through the bookkeeper to whom he had entrusted the matter, 
notifled the plaintiffs that he would not take any more, to stop sending the 
potatoes on, then the plaintiffs would hâve a cause of action." > 

The proposition, as thus stated, was pronounced satisfactory by 
the defendant's counsel and no exception was taken. ,It seems to be 
doncèded on ail hànds that it is the custom of the trade for the pur- 
chaser in a contract for future delivery like the présent to notify the 
seller when he is ready to receive the goods, in other words to "order 
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them out." This was the course pursued in the présent instance. The 
plaintiffs had the potatoes on hand and were at ail times ready to 
fin the defendant's orders. Owing to the décline in the market from 
$3 to $1.30 per bag, orders were slow in arriving and during the last 
two weeks of February the plaintiffs became apprehensive lest the de- 
fendant should delay the deHvery until after the time stipulated in the 
agreement. 

William B. Ward, one of the plaintiffs came to New York and saw 
the défendant on the 17th of February. He says: 

"I told hlm then as our tlme was getting short I wished to ask him what 
about the balance of the goods, and I told hlm I had made up my mlnd to 
wire Slmonson, my partner, to shlp them ail at once as our time was getting 
short ; and he told me not to do so, that he would take every one of them 
and pay for them, but he wanted a Uttle more time." 

As the potatoes were ready to ship and as ten days remained in 
which to comply with the terins of the contract, there can be no doubt 
that the plaintiffs would hâve made the delivery but for the request 
of the défendant for more time. The condition of the market made 
the request a natural one and one which the plaintiffs would wish to 
grant, but it probably did not occur to them that the défendant woiild 
urge as a breach of the contract the delay which had been granted as a 
f avor to him. 

After the 20th of February the defendant's agent, the défendant 
having left the city of New York, informed the plaintiffs, in reply to a 
request that he "order out" the balance of the goods, that he would or- 
der no more until the arrivai of those already ordered. This was tan- 
tamount fo saying: "I décline to receive the goods pursuant to our 
agreement." If the jury believed the plaintiffs' testimony they were 
justified in finding that the défendant by représentations and promises 
which he did not intend to fulfill lulled the plaintiffs into inactivity 
until it was too late to make deliveries and then repudiated the con- 
tract. It is true that the plaintiffs' testimony is disputed but the only 
question for us to détermine is whether there was suffîcient évidence 
to submit to the jury on this issue and we are clearly of the opinion 
that there was, especially in view of the fact that defendant's counsel 
pronouneed the charge "satisfactory" in this respect. 

The rule of damages was correctiy stated by the trial judge. 

The défendant seems to think that his rights hâve in some manner 
been jeoparded by the fact that at a previous trial the plaintiffs were 
permitted to withdraw a juror and amend their complaint by alleging 
an extension of the contract beyond the 28th of February. The de- 
fendant complains that the plaintiffs hâve not proved this extension, 
but hâve been permitted to recover upon a différent theory. If this 
were true it is difiScult to see how the défendant bas been injured. A 
controversy more simple upon the facts can hardly be imagined. A 
contract to ship S3 cars of potatoes between January Ist and February 
88th, the seller at ail times ready to deliver and the buyer, because 
of a falling market, urging delay and inducing the seller to defer de- 
livery until too late to complète it by the stipulated time. It is incon- 
ceivable that a party to such a controversy could be misled to his in- 
jury because the cause of action or défense was based upon a différent 
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"thëory" than the one anticipated. The testimony was ;the same no 
matt^ what inference might be drawn therefrom and'tliere could be 
no "surprise" in the légal sensé, because the plaintifïs' argued that 
the jury might find from the testimony that the défendant had broken 
his contract. The most that can be said is that the situation is one 
which frequently arises where the court permits an amendment con- 
forming the pleadings to the proof. In thê case at bar, hoWever, the 
complaint, though not artistically drawn, does allège : ' • 

"That on or about the 28th day ot February, 1905, * * • the défendant 
Hid notlfy the plaiutiff that he could not aecept or receive any further de- 
livenles of potatoes under the said contract." 

The proof of répudiation was admissible under this allégation. But, 
as before stated, the défendant having acquiesced^ in the charge which 
présents this question, and having pronounced it satisfactory, is not 
now in a position tO insist that the question should not hâve been 
submitted to the jury. 

We are convinced that a correct res;ult was reached and that no er- 
ror warranting a reversai is presented by the record. ,, 

Judgment afHrmed with costs. 



TfiE EUGENE F. MORAN: 
THE CHARLES E. MATTHBWS. ' 

SCOWS 15 D AND 18 D. 
Circuit Court of Appeals, Second Circuit. May 25, 1909.) 

Nos. 282, 283. . 

Collision (§■ 75*)— Tow— Contributoky Fault of Tow— Failube to Cabby 
Propee Lights. 

Under ruie 11 of the supervising Inspectors of steani vessels, adopted 
pursuant to section 2 of the inland rules (Act June 7, 1897, c. 4, 30 Stat. 
102 [U. S. Oomp. St. 1901, p. 2884]), the lights thereby required to be car- 
ried by a scow in tow are not solely to prevent collision with herself, but 
also to assist in indicating to approaching vessels the nuiaber and length 
of the tow and positions of the vessels; and she may be chaïged witb 
contributory fault for a collision with another vessel of the tow because 
of her failure to comply with such rules. 

[Ed. Note.— For other cases, see Collision, Dec. Dlg. § 75.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

See, also, 154 Fed. 41, 83 C. C. A. 153; 213 U. S. 466, 39 Sup. Ct. 
339, 53 h. Ed. . 

James E. Carpenter, for the scows. 

W. S. Montgomery, for the Charles E. Matthews. 

Archibald Thatcher, for New York C. & H. R. R. Co. 

Before LACOMBE, COXE, and NOYES, Circuit Judges 

PER CURIAM. Thèse causes came hère upon appeals from de- 
crees of the District Court, Southern District of New York, holding 

•For other cases see same topic & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes . 
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the tugs Moran and Matthews and the scows 15 D and 18 D ail in 
fault for a collision betvveen 15 D and a car float belonging to the 
New York Central & Hudson River Railroad Company. Both colliding 
vessels sustained damages. This court affirmed the conclusions of the 
District Court as to faults of navigation and responsibility therefor. 
154 Fed. 41, 83 C. C. A. 153. A question was presented as to the as- 
sessment of damages between the différent vessels, which wiU be 
îound stated and the authorities bearing upon it cited in our former 
opinion. We decided to certify that single question to the Suprême 
Court, stating that when it might be answered this court would dispose 
of the decrees appealed from. Such question was therefore so certi- 
fied, as follows: 

"In what proportions shall the damages sustained by the libelants be as- 
sessed upon the offending vessels?" 

A mandate bas now been received from the Suprême Court, declar- 
ing that it is the opinion of that court that such damages should be 
assessed equally upon the oflfending- vessels. The opinion of the Su- 
prême Court was filed February 23, 1909, reported in 212 U. S. 466, 
29 Sup. Ct. 339, 53 L. Ed. . 

Our attention bas been called by counsel for the scow 18 D to a 
passage in that opinion, and we are asked to reconsider our former 
décision as to the liability of that vessel. The passage reads as fol- 
lows: 

"The only fault on the part of the 18 I>, that is set out in the statement, 
Is the absence of a light, and it is said that 'therefore' it was party to a 
common fault. We doubt whether the conclusion follows from the premises. 
When a duty is imposed for the pnrpose of preventing a certain conséquence, 
a breach of it that does not lead to that conséquence does not make a de- 
fendant liable for the tort of a third person, nierely because the observance of 
the duty might bave prevented the tort. See Gorris v. Scott, L. R. 9 Ex. 125 ; 
Ward V. Hobbs, 4 App. Cas. 13, 33. The question arises, therefore, whether 
the duty to give warniug by a light was imposed upon 18 D for any other 
purpose than to prevent collision with itself. If not, then, as the boats are 
dealt with as individuals, and not as parts of a single whole, we do not see 
how the absence of a light on 18 D can be said to hâve contributed to the 
loss. * * * A duty of wider scope bas been thought to exist in a some- 
what différent case. The Lyndhurst (D. C.) 92 Fed. 681, 682." 

Act June 7, 1897, c. 4, § 2, 30 Stat. 102 (U. S. Comp. St. 1901, p. 
2884), being the inland rules of 1897, provides that the supervising 
inspectors of steam vessels and the supervising inspector gênerai shall 
establish such rules to be observed as to the lights to be carried by 
ferry boats and by barges and canal boats when in tow of steam ves- 
sels as they from time to time may deem necessary for safety. The 
rule adopted by them and in force at the time was rule 11, which, 
among other things, provides that : 

"AU scows without rudders or other means of guidance, being towed by 
hawser hehind steam vessels on any navigable waters of the United States, 
shall earry a régulation white light at each end of each scow (such lights to 
be carried not less than 6 feet above the deck) as shown in diagram No. 4, 
department circular No. 27, dated February 13, 1894." 

The same rule also provides in great détail for barges or canal boats 
when towed tandem and when towed in tiers, prescribing the locations 
ITO F.— 59 
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and character of the lights to be carried-by them. , Thèse régulations 
of the inspectors, taken in connection with the statutory régulations 
for steam vessels when towing, undertake to provide a scheme of 
illumination which may enable vessels approaching a towed flotilla to 
make out, with some measure of accuracy, not only the course of the 
tug and tow, but also the tow's make-up (whether tandem or in tiers), 
and its length. We find nothing in the language of the rule nor in the 
context to indicate that it was the iptention to provide for the carrying 
of lights by a scow thus towed solely to prevent; collision with herself. 
Apparently this rule, lilce ail other régulations for carrying lights, was 
devised for the purposç of conveying information as to the scow's 
whereabouts, so as to enable ail vessels navigating in her vicinity to 
do so vfiû\ greater safety to themselyes and to each other, as well as 
to the scow. 

Haying violated an express rule of navigation, scow 18 D would 
seem to be an offending vessel, and on the record iti thife cause we can- 
not say that her f ault did not contribtite to the catastrophe. The Moran 
was towing thèse two Scows tandem on a hawser, 40 to 45 f athoms to 
the leâding scow 15 D, which 18 D îollowèd cldsely. The Moran dis- 
played her vertical towing Hghts, threeof theni, which indicated that 
she had more than one vessel in tow. The Matthèws saw thèse lights, 
understood their meaning, and looked for the tow, but could not lo- 
cate it. The Moran's lights gave timely warnîng to ail approaching 
her, as the Matthèws did, that she had two or more vessels in tow ; 
but théy did not indicate whether the towed vessels trailed directly 
astern of her, or swurig off to port or starboard, nor did they indicate 
where the low ended. Lights were préscribed by authority to be car- 
ried by the towed vessels in order to indicate thèse facts. Had 18 D 
carried the lights which the rule required, presumably they would hâve 
been seen, dnd, if seeri, would hâve warned the Matthèws that between 
the vessel that carried fhem and the tug carrying the three vertical 
lights there would be found a towing hawser. With such a warning, 
it may well be that the Matthèws would hâve navigated so as to avoid 
coming in contact with such hawser, and thus she might hâve avoided 
collision with 15 D, which was fastened to it. We cannot hold that 
the fault of 18 D did not contribute to the collision. 

The District Court assessed the damages in the proportions indicat- 
ed by the Suprême Court. There fore the decreés are affirmed, with 
interest and a single bill of costs. 



THE ^ACY. 

(Circuit Court of Appeals, Second Circuit. May 25, 1909.) 

No. 276. ^ 

Navigable Watebs (| 24*) — Obstbuction by Wbeck— Ijability of Owneb 
FOR Failt^bk TO Mark Weeok. 

The owner of a canal Jboat which was sunk in the channel of the Hud- 
son river, who failed for two days wlthout good excuse to mark the place, 
as reauiJfed hy Act March 25, 1899, c. 425, M5, 30 Stat. 1152 (U. S. 

•For otber c«a«» see aame toplc & § nximbxk In Dec. & Am. Dlgs. ].907 to date, & Rep'r Indexes 
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Comp. St. 1901, p. 3543), dld not acf wltliln a reasonaWe tlme, and was 
liable for damage doneto another yessel by collision with the wreck. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 66; 
Dec. Dig. § 24.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court in favor of the owners of the tug boat Hiawatha against the 
canal boat Macy for damages resulting from a collision. 

Armstrong, Brown & Boland (Pierre M. Brown, of counsel), for 
appellant. 

Wing, Putnam & Burlingham (Charles C. Burhtigham, of counsel), 
for appellee Baxter. 

J. A. Nejson, for appellees Egerton et al. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 

LACOMBE, Circuit Judge. On February 14, 1907, about 3 p. m., 
the tug Hiawatha was proceeding down the North River about 1,000 
feet out from the Jersey shore in the vicinity of Et. Lee, when she 
came into collision with the sunken canal boat Macy. The latter, 
through some mishap into which it is not necessary to inquire, sank, 
at abOut the place where the Hiawatha collided with her, on February 
12th between 7:30 and 8 a. m. No part of her projecting above the 
surface gave ttotice of her présence, nor was her wreck marked by 
any buby df beacon. 

Act March 25, 1899, c. 425, § 15, 30 Stat. 1152 (U. S. Comp. St. 
1901, p. 3543), provides as follbws: 

"Whenever a vessel, raft, or other craft is wreeked and sunk in a navigable 
channel, acetdentally or otherwise, it shall be the duty of the owner of such 
sunken craft to immediately mark it with a buoy or beacon during the day, 
and a lighted lantern at night, and to malntain such marks until the sunken 
craft is removed or abandoned, and the neglect or f allure of the said owner 
so to do shair bë unlawful." 

This statute was before us in Thp Anna M. Fahy, 153 Fed. 866, 83 
C. C. A. 48, where it was held that the duty of marking the location 
of the wreck was placed by the statute upon the owner, and no one 
else, and that there is no divided responsibility. It was further held 
that when the owner of a sunken wreck has neglected to comply with 
the statute, and by reason of the absence of buoy, beacon, or mark 
of any kind, a vessel herself free from fault has sustained damages by 
a collision with the wreck, recovery therefor may be had against the 
ofïending vessel. We also held that the word "immediately," as used 
by the statute, means within a reasonable time, having in view the cir- 
cumstances of the particular situation in hand. 

It is apparent, therefore, that the decree against the Macy should 
be affirmedj unless some spécial circumstances require such a construc- 
tion of the word "immediately" as would excuse her owner for his 
failure to mark her location for , more than two days after she sank. 
It is contended that the river during this period was so obstructed 

•For other cases see same toplo & § ntimeeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexw 
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with ice that the wreck could not be located. The testîmony does not 
support any such contention. Probably the conditions were such that 
nothing could be done in the way of raising the wreck, or even in be- 
ginning that opération; but the mère locating of the wreck is a dif- 
férent matter. The master of the tug Terry, which had the Macy in 
tow when she sank, took his bearings at the time, and, when asked 
afterwàrds, stated that she lay about 1,000 feet ofï the powder dock 
at Ft. Lee. She was eventually found between 900 and 1,000 feet oflE 
that dock, and, as the witness who found her says, "just where they 
told me she was f rom t^e office." Moreover, when the searchers 
reached there, they found that by some chance one of her fenders was 
floating above her; its line being still fast to the wreck. There is 
nothing tô indicate that, if the owner had bestirred itself to get into 
communication with those on the tug who knew where she sank, apd 
to employ some one to do what the statute required, it could not hâve 
complied with those requirements long before the Hiawatha struck 
the wreck. 

The owner of the Macy also contends that it contracted with John 
F. Baxter (the Baxter Wrecking Company) to do this, and has brought 
the latter in under the fifty-ninth rule. As to what contract was made 
between thenx we hâve the évidence only of the two individuals who 
entered into it, Baxter and Hill, the pirésident of the claimant. The 
latter says it.was to "locâte buoy and raise the wreck"; the former, 
that it was "to recover theboat." The conversation was through tél- 
éphoné. ,Wé rare persuaded that Baxter's recollection as to the con- 
versation is the correct one. It certainly is inherently more probable. 
No doubla in order to recover the boat it would be necessary to locàte 
her, and after she was located the usual course would be to mark her 
position for the guidance of the wrecking crews who might be sent 
to her. But that entcrprise did not call for immédiate action. We 
are not satisfied from the proof that it was agreed between the parties 
that,_ aside frotn recovery of the boat, Baxter agreéd to carry out the 
spécial obligation, which the statute imposed upon the. owner, of mark- 
ing the position of the wreck by a buoy or beacon during the day and 
a lighted lâ'ntèni at night, and maifttaining such marks until the sunk- 
en craft rriight be removed. 

The decree of this District Court is afïirmed, with interest, and with 
costs to Baxter against the Macy. 



THE NO. 32. 

THB TRANSFER NO. la 

(Circuit Court of Appeals, Second Circuit May 25, 1909.) ' 

No. 26a 

CoiiisiON (8 1Q2*)— TuQs WITH Towa— Mtjtuai. Fault. 

One of two car flpats, on elther, slde oC a transfer tug comlng out of 
the Greenvlllé chanhel In npper New York Bay, about half way between 
Bedloe'a Island and Robblns^ Reefj at nlght, came Into collision with a 

*Far other oaMi u* uia* toplo * | inniiaB in Bac. * Am. Clgi. 1197 1« data, A Bep'r ladaxM 
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coal barge, whlch formed one of a tow of 34 vessels which was belng 
taUen down past tije mouth of the channel at a distance of 400 or 500 
feet; the entire tow belng about 1,300 feet long. Held, that both tugs 
were In fault; the one passing down for proceedlng with so long a tow 
eo near the mouth of the channel without taking précautions to observe 
and wam any vessels comlng out, and the transfer tug in failing to see 
and avoid the barge, there belng no évidence that the latter dld not carry 
proper lights. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. S 102.*] 

Appeal froin the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, holding the steam tug No. 32 
solely responsible for the damages resulting from a collision between 
the coal barge West Farms, in tow of No. 33, and a car float, which it 
is alleged was in tow of Transfer No. 18. 

Robinson, Biddle & Benedict (W. S. Montgomery and Roderick 
Terry, Jr., of counsel), for appellant. 

Wilcox & Green (Herbert Green, of counsel), for appellee Williams. 
James T. Kilbreth, for the Transfer No. 18. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The collision happened in the upper 
bay of New York, off the mouth of the dredged channel to Greenville, 
a Pennsylvania Railroad terminal on the west shore of the bay, the 
channel lying about half way between Bedloe's Island and Robbins' 
Reef. No. 33 was proceeding down the bay with 34 boats in tow, the 
flotilla extending about 1,300 feet, and passed the mouth of Greenville 
channel about 400 or 500 feet out. As her tow was passing the mouth 
of the channel, the West Farms, which was the starboard boat in the 
last tier, was run into by one of two car floats which came out of the 
channel and were heading towards Brooklyn. The District Judge held 
No. 33 in fault for failing to keep a proper lookout, and for proceeding 
with so long a tow so closely to an outlet into the bay, without taking 
spécial précautions to observe whether anything was coming out. 

The tesfimony of the master of No. 33 as it is found in the record is 
contradictory and very unsatisfactory. Apparently the District Judge 
who heard him testify did not crédit bis account of what took place, 
and we see no reason to dissent from the conclusion that he was in 
fault. There is nothing in the évidence to indicate that there were no 
lights on the tow, or that it could not be seen and easily avoided by the 
tug which brought the car floats out of the channel. In the absence of 
any testimony explaining and excusing her navigation, she should be 
held in fault. The défense présents solely a question of identity, it 
being insisted that neither of the car floats which Transfer 18 had in 
tow that night collided with anything. If the record contained only the 
testimony of the master and deckhand of No. 32 as to their observa- 
tions of the coUiding flotilla, identification would not be established. 
But there is other évidence which we find conclusive. 

No one challenges the truthfulness of the story told by the master 

*For «tlisr caisi lea lame tople ft i numbis lu Dec. & Am. Digs. 1907 to date, ft Rep'r Indexe* 
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Of tlie West Farms that sK^.was run into that night by one of two 
caKjfloats in tow of a tug somewhere between the Statue of Liberty 
aiid' Robbins' Reef ; nor is it disputed that she was damaged by such 
collision. Apparently the blôw was not a very severe one. The cost 
ofrépaîrs was only $350. Sincé the heayy loaded ça,r floats projècted 
far in advance of the tug, it is quite conceivable that the impact of the 
blow might not be felt by the witnesses called from the tug, who tes- 
tif y that they did not hit anything. There has been much inconsistency 
in the avérments and assertions made on behalf of No. 33 as to thë 
hour when the collision took place ; but there is record évidence which 
definitely establishes it. Her 'tow wais màde up at the- scow Amboy 
at Liberty Island. The régulations of the Pennsylvania Râilroad Com- 
pany reqiiire a blank "report of towing by tugboat" to be filled up, 
which gives the name or nùmber of the tug, enumerates the units of 
the tow, and sets forth varions other particulars in référence to themv 
Such report of towing by tugboat 33 from 3:35 a. m. Jùne, 6, 1907, to 
10 :40 a. m. of the same day, is produced from the records of the com-i- 
pany. The first hour therein giVen, "3:35 a. m.," was taken by the 
deckhand, as he testified, from the ciock in the pilot house a,t the time 
the lines were cast off from the scow, iand/he entered it in the repart. 
This establishes the time the tug and tow started, and, although the 
tow was ; a l?irge one, thçjr could easily hâve reached the mouthjOf 
Greenvillp, Channel by ^ littleafter 3. ,• 

A rec^jrd of ,the movements pf boats was also kept at' the Pennsyl- 
vania tettriinal docks, head of Greenville^.Çhannel, and the entries in, 
that record,' were testified toby the man who made them and put in 
proof. From this record it appears that the only floats ai;i;d tugs which 
left between midnight and; 6 a. m. were as follows: Transfer No. 16 
left at 13:50 a. m., with car floats Nos. 13, 50, and 53 in tow. Trans- 
fer No. la (N. Y., N, Hi,& H.),left at 3:10 a. m„ with car floats 46 
and 43 in tow. The tug Gladiâtor left at 4:03 a* mj, with a Long Is- 
land Railroad float No. 16 in tow. The Marylànd left at 5:30 a. rà. 
There is nothing to impugn the accuracy of this record, and in view of 
its disclosures' we cannot escape the conviction that the tug, with 
two carfloatsi which the West Farms encountered: when :àbouthalf - 
way between Bedloe's Tsland and Robbins' Rcef^ off. the mouth ot 
Greenyille Channel, was Transfer No. 18; and, having no sufficient ex- 
planation èf her failure to observe and avdid the barge, we think she 
should be held in fault. -•; 

The decree of the District Court is reversed, without costs, and 
cause remandëd, with instiructions to decree against both vessels. . i 



S'; W. W60LW0RTH & CO. V. CONBOY. 

(Circuit Court of 4ppeals, Elghtli Circuit. June 3, 1909.) 

No. 2,909. . , . i' , 

1. Négligence (§ 44*)— DaNgbbous PremiseS-^Stairway iN Stoee. 

It is not hegllgence (or a mereautile flriatto màintain an open stairway 
In its storerooni, inclosed except in front; and it is not liable for an in- 

. ' • ' ' ■ — ^ -.^ — — ^ — ■ — ■ '■ ■ .^ ^i — ..n :.i — ^ 
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Jury received by a customer, who fell down such stairway In the dny- 
time wlien the place was light. 

[Ed. Note. — For otlier cases, see Négligence, C«nt. Dig. § 59; Dec. Dig. 
!■ 4-4.*] 

2. Négligence (§ 32*)— Mebchant— Cabe as to Persons in Stoke. 

A mercantile firm cannot be lield responsible for an injury to a customer 
caused by tbe puslilng or violent conduct of a crowd attracted to a bar- 
gain counter in its store. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. § 42; Dec. Dig. 
§ 32.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

ïhis is an action for personal Injury. The plalntiffi In error, the défendant 
below, is the owner of the Five and Ten Cent Store at Minneapolis. The store 
room is 44 feet wide and 127 feet deep, and extends east and west fronting 
on Nicollet avenue. It advertised a spécial sale of granité ware, which at- 
tracted a large crowd, ahd among them the plaintiflf. The counter at which 
this ware was sold was a long wall counter on the north side of the store, and 
situated a llttle to the west of the center. In front of it was a broad alsle 
extending the entire length of the store. To the west, and separated from this 
counter two or three feet, was a small counter, immediately back of which 
was an open stairway leading to the basement. The counter served to protect 
the stairway on the south side. On the east side it was protected by a railing, 
and on the north side by the wall of the building. A short distance back of 
this counter and the stairway was the partition of a private toilet room for 
the employés. Between this partition and the end of the counter was an aisle 
leading to the stairway. The entrance to the stairway was guarded by a gâte, 
which was open at the tlme of the accident The store was well lighted by 
Windows, and also by arc lights, one of which was situated about 11 feet from 
the stairway. The basement was used only for storing goods, and not for their 
sale. The aisle leading to the head of the stairs was for the use of employés, 
and patrons had no occasion to enter It. At the tlme of the accident a elerk 
was standing on the long counter above referred to, handing out goods to 
purchasers, who were required to approach hlm with the correct change for 
their purchases In their hands. The crowd became violent. Some of the 
women fainted, and others clambered on the counter. So great was the 
crush that the plaintiff was pushed past the man on the counter. She claims 
tbat she was crowded along down the aisle past the small counter, and then 
into the side aisle between it and the partition. Plaintiff, ail the tlme that she 
was moving along, claims to hâve had her eyes on the clerk, and was hoping 
to attraet his notice. But she says that she was pushed sidewise or back- 
wards, head foremost, down the stairs. The négligence charged in the com- 
plaint is the unguarded stairway, and the permitting of a large and violent 
crowd to assemble on the store premises. A motion for a directed verdict was 
made by the défendant at the conclusion of the évidence, and denled. The 
case was then submitted to the jury, and resulted In a verdict and judgment 
in favor of plaintiff for $500. The déniai of the motion for a directed verdict 
is the chief error asslgned in this court. 

Arthur M. Keith (Charles T. Thompson and Edwin K. Fairchild, 
on the brief), for plaintiff in error. 

W. H. McDonald (F. H. Ayers, on the brief), for défendant in 
error. 

Before HOOK, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

•For other oases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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AMIDON, District Judge (afict stating the facts as above). _ The 
motion should hâve, been granted. It was not negUgent to tnaintain 
the open stairway. It was separated from the part of the store to 
which patrons were invited or accustomed to resort. Indeed, if it 
had been situated in a portion of the room used by the pubHc, that 
would not hâve constituted négligence. Important retail estabHshments 
are now accustomed to occiipy several stories of the building in 
which their business is carried on. Open stairways leading from one 
story to another are a part of tjie ordinary equipinent of such prem- 
ises. Even when elevators are provided, there is usually a stairway 
adjacent to the shaft, and there are frequently other ' stairways in 
such rooms. Such stairways are closed on three sides, as was the 
one in this case; but the entrance is left open. Any other arrange- 
ment would be manifestly impracticable, and defeat the very object 
which the stairways are designed td açcomplish. Such open stair- 
ways being an ordinary feature of store premises, the public, when 
resorting there, assume the risk arising there from, and are bound 
to protect themselves by the use of their eyes against such dangers. 
Mr. Justice Holmes, then speaking as Chief Justice of the Suprême 
Court of Massachusetts, states the rule appHcable to such a situa- 
tion as follows, in Hunnewell v. Haskell, 174 Mass. 557, 55 N. E. 
320: 

"There Is no duty on the part of a shopkeeper to give warning of the prés- 
ence of a.n ordinary flight of stairs in broad daylight, or to guard the necessary 
aeeess to it, eveu if there is a crowd in his shop. The sides of the opening 
were guarded. Every one who Is on an upper story knows that there probaWy 
are stairs from it somewhere, and must look out for them. The case is dif- 
férent from that of a hole in the floor which commonly is covered, and which 
is of a kind not to be expected." 

See, also, Dunn v. Kemp, 36 Wash. 183, 78 Pac. 783. 

The crowd on the présent occasion seems to hâve been some- 
what more violent than usual. Still such crowds are often found 
in large stores at the time of spécial sales, and during holiday sea- 
sons. They are an imavoidable feature of mercantile life in large 
cities. The défendant on the occasion in question had no reason to 
believe that such a sale as it was conducting would lead to any un- 
controlled or violent conduct on the part of customers visiting the 
store, and was not therefore required to maintain its store in an un- 
usual condition of safety to meet such an emergency. It had no 
reasonable cause to anticipate such violence, but, on the contrary, 
had a right to believe that patrons would demean themselves with 
a proper regard to others using the store. It was not, therefore, 
guilty of any négligence by reason of anything donc by the crowd. 
In the excitement plaintiff seems to hâve lost her head and become 
wholly oblivious of her own safety or environment. She bas met 
with an accident which is quite fréquent, and there is nothing in 
this record justifying the shifting of her niisfortune upon the de- 
fendant. . , 

The judgment must be reversed, and a new trial granted. 
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THE SENE Ci:. 

NSW YORK & CUBA MAIL S. S. CO. T. DE BTTHR.' 

(Circuit Court of Appeals, Second Circuit May 25, 1900.) 

Nos. 273, 274. 

CoLtisioN (§ 82*)— Steamship and Bark Meeting in Fog— Excessive Speed. 

A decree affirmed, holding a steamsliip solely In fault for a collision 
at sea, at nlght, in a dense fog, with a meeting bark, for excessive speed 
and inattention to the bark's fog signais. 

[Ed. Note. — For otlier cases, see Collision, Cent. DIg. {§ 170-174; Dec. 
Dig. § 82.* 

Collision rules — Speed of steamers in fog, see note to Tlie Niagara, 28 
C. C. A. 532.] 

'Appeals from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 159 Fed. 578. 

Wing, Putnam & Burlingham (Harrington Putnam, of counsel), for 
appellant. 

Convers & Kirlin (J. Parker Kirlin, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
PER CURIAM. Decrees affirmed, with interest and costs., 



THE GUTENFBLS. 

(Circuit Court of Appeals, Second Circuit. May 19, 1909.) ] 

No. 275. 

Shipping (I 118*)— Delat in Foewaeding Goods— Liabilitt op Shipownee. 

The owner of a steamship, whlch issued bllls of lading acknowledging 

the receipt of merchandlse on board for transportation from Calcutta to 

New ïork, Is liable for loss resultlng to the consignée because of the 

failure to forward by such vessel and the delay resultlng. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. J 436; Dec. Dig. 
S 118.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The decree of the District Court was for $730.69 in favor of the 
Hbelants for damages sustained by them through the failure of the 
steamship Gutenfels to deliver a quantity of shellac in New York, 

For opinion below, see 166 Fed. 989. 

Wing, Putnam & Burlingham (Charles C. Burlingham and Henry 
E. Mattison, of counsel), for appellant. 

Alfred W. Varian (George Whitfield Betts, Jr., of counsel), for ap- 
pellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

•Eor oth«r cu«« <e« lamc topic & i numbsb in Dec. & Âm. Dis». 1907 ta date, ft Rep'r Indexa* 
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PER CURIAM. The amended libel unités a proceeding in rem 
ag-ainst the steamship Gutenfels and a proceeding in personam against 
the Hansa Line, her owner. The Hansa Line answers as claimant and 
respondent. In thèse circumstances we do net deem it important to 
décide the somewhat perplexing question whether an action in rem 
against the vessel alone can be maintainéd. 

In view of the exceptional conditions existing at Calcutta and the 
f act thàt the shellac in question was actually carried tô New York by 
the Lindenfels, we think that there is some room for doubt whether the 
cargo was bound to the vessel, so as to create a lien. We hâve no 
doubt, however, that the Hansa L,ine is liable in personam under its 
contract. It would seem, therefore, that it is a matterof no moment 
whether it pays the damages as claimant or respondent: ' 

The bills of lading acknowledged ; the receipt of the libelants' prop- 
erty in good condition on board the Ôutenfels, to be transported from 
Calcutta to New York. There was a total failure of the Gutenfels to 
perform this obligation, in conséquence of which the ^rrival of the 
cargo at New York was delayed nine days, with a loss ôf $672.94 to 
the libelants. No valid excuse is ofïered for the breach of the con- 
tract. The shellac was in the deck sheds ready for shipment, and the 
only reason why it was not received on board was that there was no 
room. . But the carrier is bound to know the cargo space of his ship, 
and, where loss occurs, he, and not the shipper, who is wholly igno- 
rant of the ship's capacity, must beai, the loss. 

The contract of affreightment was cleàr and definite, and there was 
a total failure by the respondent to perform the agreement to carry the 
cargo on the Gutenfels. 

The dëcree is aiïîrmed, with interest and costs. 



In re SAMPTER. 

(Circuit Court of Appeals, Second Circuit. May 19, 1909.) 

No. 239. 

Bankhuptcy (§ 310*) — Claims— Time for Pboving. 

A uiortgagee, wliose mortgage is foreolosed wlthin a year after tlie 
mortgagor'3 bauliruptcy, is not entltled to prove lils clalm for, a deficlency 
after the expiration of such year, haviug tlie riglit to prove it in tlie flrst 
instance as a secured clalm, under Banlir. Act July 1, 1898, c. 541, §1 57a, 
57e, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443). 

[Ed. Note.— For otHer cases, see Banlîruptcy, Cent. Dig. % 505; Dec. Dig. 
§ 310.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York'. 

Thomas & Oppenheimer (Léo Oppenheimer, of counSel), for appel- 
lant. j 

James, Schell & Elkus (Abram I. Elkus, qf counsel), for appellee. 

Before LACOMBE, WARD and NOYES, Circuit Judges. 

•For other cases see same topic & § numbbe In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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; WARDj Circuit Judge. This is an appeal from an order of the 
District Court confirming the report of a référée in bankruptcy ex- 
punging fhe claim of Abraham Marks against the individual estate of 
Arnold Sampter. July 29, 1904, the firm of M. Sampter Son & Co. 
and the partners composing it, of whom Arnold Sampter was one, were 
adjudicated bankrupts. Marks, father-in-law of Sampter, was the 
owner of three mortgages on three lots of land belonging to Sampter 
to sécure the pàymènt bî his three bonds, aggregating sonie $36,000. 
Thèse mortgages were foreclosed, and judgment of foreclosure and 
skle:entered April 4, 1905. Marks was in Europe from June, 1904, 
to October, 1905, on account of his health; but the foreclosure of thèse 
mortgages was in the hands of compétent counsel hère. 

In the summer of 1907 the sale of other premises mortgaged by 
Sampter to Marks to secure the repàyment of advances made to the 
firm produced a large surplus, which, his individual creditors being 
paid in full, will go to the firm creditors. In this state of things Marks 
filed August 16, 1907, more than two years after the adjudication, his 
claim against the individual estate of Arnold Sampter for the de- 
ficiency resulting in the foreclosure actions above mentioned, amount- 
ing to $8,866.36. 

Section 57n of the bankruptcy act (Act July 1, 1898, c, 541, 30 Stat. 
561 (U. S. Comp. St. 1901, p. 3444) provides: 

"Clalms shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication; or if they are llquidated by litigation and the 
final judglnent therein Is rendered withln thirty days before or after the ex- 
piration of such time, then withln sixty days after the rendltlon of such 
judgment: Provlded, that the rights of infants and insane persons without 
guavdlans, without notice of the proceedlngs, may continue six montlis 
longer." 

Under sections 57a and 57e, of the bankruptcy act. Marks could 
hâve proved his claim, though it was secured, and not liquidated. Be- 
sides this, it was liquidated within a year of the adjudication. Serv- 
ice of copies of the complaints in the foreclosure actions on the trus- 
tée was not a proof of daim in bankruptcy. There is no ground for 
holding, assuming the power to do so, that the peremptory requirs- 
ments of section 57n should be disregarded. 

Order affirmed. 



HOOD RUBBER CO. v. ATLANTIC MUT. INS. CO. 

(Circuit Court of Appeals, Second Circuit. May 19, 1009.) 

No. 284. 

Insubancb (f 472*)— Marine Instirance— Consi'Buction of Polict. 

An open pollcy of marine Insurance on goods to be shlpped from time 
to tlme by platutiCf by rail and lake contained a marginal clause providlng 
, that "this Insurance Is not to cover more than $100,000 by any one steam- 
er or in. any one place at one time." Beld, that such clause did not re- 
late to the îtmount of the loss, but of the Insurance, and that where goods; 
^Ithough comprlslng dllïerent stalpments, were assembled on one steamer 
to the value of $349,000, the pojicy was one for $100,000 on the whole, and 

*For other eaees see Bame toplc & { nvmbeb in Dec. & Am. Piga. 190T to date, * Rep'r Indszw 
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the Insiitêr was llable for i»»/»*» of a loss occurring, not exceedlng 
$100,000. 
[Ed. Noté. — For other cases, seë Insurance, Dec. Dlg. { 472.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York, 
For opinion below, see 161 Fed, 788. 

Wing, Putnam & Burlingham (James L. Putnam and Harrington 
Putnam, ofcounsel), for plaintiff in error. 

Carter, Ledyard & Milburti (John G. Milburn and Walter F. Taylor, 
of counsel), for défendant in error. 

, Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The plaintiff hàd a running policy with the 
défendant on goods fromBostort by rail and water to lake ports, val- 
ued at net invoice and 20 per cent, added, sum insured $1,000,000. On 
the margin was written : 

"Thls Insurance Is not to cover more than $100,000 by aiiy one steamer or 
In any one place at one time." 

The plaintiff's shipments were never oyer the value of $12,500, but 
the rail câfriers bunched its shipments to a value of $349,436.70 on 
the lake steamer F. H. Prince, which during the voyage sustained dam- 
age in the suiii of $85,996.70. 

The défendant, contericjirig that its Insurance was to be treated as 
$100,000 on goods valued at $349,42iS.70, paid in accordance with the 
rules of marine insurànce ^""/s*» of the loss and of the expense in 
gênerai avèrage ând under the sue and labor clause. The plaintiff 
brings this suit to recover the différence between the sum so paid and 
$100,000, on the ground that the purpose of the marginal clause was 
to limit the amount of loss payable by the défendant to $100,000. 

The plaintiff çontends that, as each shipment under the policy con- 
stitutes a distinct insurànce, the marginal clause must be read as ap- 
plying to each shipment. We do not concur in this view, but think, 
on the coqtrary, that the clause was intended to apply to the goods on 
any one vessel or in any one place, without référence to the time of 
the original shipment. 

It is said that the clause may be read either as limiting the amount 
of insurànce on the goods or as limiting the amount of loss payable, 
and that the lattét construction beingmost favorable to the assured 
should be adopted. The judge of the Circuit Coyrtheld that the clause 
meant that the' policy attached only to the extent of $100,000 on ail 
goods on one steamer or in one place, and that for their value over 
that sum the plaintiff was a co-insuréi;. We think this conclusion .right. 
"This insurànce" means this policy of insurànce. "ïs not to cover 
more than $100,000" mearis, though for $1,000,000, it is to be treated 
as only for $1QP,()00 upon goods in any one steamer or in aily ,one 
place. No authorities are cited which are of any assistance. 

The whole case turns upon the construction of the marginal clause; 
and, as We agrée with the judge of the Circuit Court, the decree is 
afiSrmed, with cDsts. i 

•7or oUiar caasi ■•• unaa topic & S nvmbeb In D«c. A Am. Digi. 1907 to daU. & Rep'r IndezM 
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LEARY V. UNITED STATES. 

(Circuit Court of Appeals, Secoud Circuit. May 19, 1909.) 

No. 200. 

ÎAiL (§ 84*)— Action on Criminal Recognizance— Défenses. 

In an action in a fédéral court against the surety In a criminal rec- 
ognizance given in another district and there duly estreated, that the rec- 
ord pleaded and iutroduced to show such tact also shows that a judg- 
ment was there entered against the surety, which was void for want of 
jurisdiction over his person, is immaterial ; the action not being based on 
such Judgment, but on the recognizance, which was not merged in the void 
Judgment. 

[Ed. Note. — For other cases, see Bail, Dec. Dlg. !• 84.*] 

In ErrQr to the Circuit Court of the United States for the South- 
ern District of New York. . 

On writ of error to the Circuit Court for the Southern District of New 
York to revlew a judgment entered upon a verdict directed by the court in 
favor of the plalntifC below for $.55,377.46. The controversy grows out of the 
litigation against Greene and Gaynor in the Northern District of Georgia. 
This action is upon a recognizance providing for the appearance of Greene 
in Georgia to answer any indictments which niight be found against him. He 
failed to appear, and the bond was duly estreated. There are no disputed 
facts. Both sides moved for a direction of a verdict. The facts are fully 
stated in Kirk v. U. S., reported as follows:, (C. C.) 124 Fed. 324; 130 Fed. 
312, 64 C. C. A. 446; (C. C.) 131 Fed. 331; 137 Fed. 753, 70 C. C. A. 187; 
S04 U. S. 668, 27 Sup, Ct. 788, 51 L. Ed.- 671. 

Kellogg & Rose (Abram J. Rose and Alfred C. Petté, of counsel), 
for plaintiff in error. 

Henry A. Wise, U. S. Atty., and Winfred T. Denison, Sp. Àsst. 
U. S. Atty. 

BeforeLACOMBE, COXE, and NOYES, Circuit Judges. ; 

COXE, Circuit Judge. The previous litigation in this court related 
to the bond given by John, F. Gaynor with William B. Kirk as surety. 
The facts in the case at bar, so far as they relate to the proceedings 
in Georgia, are in ail respects substantially similar to those in the Kirk 
Case, except that they relate to the bond given by Benjamin D. Greene 
with James p. Leary (the defendant's intestate) as surety. 

The défendant argues that the proceedings in the District Court of 
Georgia were illégal for the reason that the recognizance was not m 
the form required by statute and was not properly estreated. We deem 
it unnecessary to consider this contention further than to say that, aft- 
er a careful considération of the facts upon which defendant's argu- 
ment is bàsed, we decided, in the Kirk Case, that the recognizance 
was properly estreated and that the United States acquired a perfect 
cause of action therèon. 

It is àTgued that the action is founded upon a judgment alleged to 
hâve been entered in the Georgia court upon scire f acias proceedings 
ihstituted thereon, which judgment has no extraterritorial effect and 
cannot, therefore, be enforced in the Southern district of New York. 

*For other casea see same topic & { numbeb io Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 



S^ ; 170 FBDBEAL pEjpOETEK. 

The défendant further contends that the right of recovery upon the 
recognizance was mergediin the Georgia judgment and cannot be 
made the,,b^si§,pf an action in New York. The short, answer is that 
this is net an action upon à jûdgmefit but upon a recogniiWe. In 
order to prove that the bond was properly estreated, the def ault duly 
declarèd and the, ^orf^iturç made final, jt was.necessary;, to introduce 
the record of the, Georgia court. If this record proves thèse facts it 
is of no liiohient that it proves other fâctsi 

rn'or(iei',|6;.;test thé question, let'itbecoriceded that the complaint 
contains tmîjieçessàry ; âllëgatiotis âtid''thàt;, thé cause ôî action would 
hâve been establishedby the simple prbôf that the bond was duly 
estreated; how is the défendant injured? If a new trial were granted 
and the alleged redundaht allégations and proof were stricken out the 
sîmierestik, must inevitably follow, because on the undisputed relevant 
fàcts the plaintift is ehtmed to a verdict. , It hàs a, cause, ôf action 
upon the recognizance and, with ail allusion to the scii'e faicias prb^ 
ceediiigs','ëtriqken frOirii'jtlie record, it Will still be entitled to a verdict, 

We ibàye lexaminëii thç iother assignments of errûr ari'^ thïnk none 
is well taken. 

Thç judgment is affirmèd. 



JAMES V. tJNITEÎD STATES. 
(Circuit Court of Appeals, Elghth Circuit May 11, 1909.) 

■ - ■: '^ ■■■ v: ■■■ , j :./;■ ' ■ ■ Na 2,778..: 

LA8CENT(§ 40*)— VaBIAHOB— DESIGNATION OFOWNEB 01' PioPUBTÏ. 

Uhdeir an Indlctnient cUârglng tliê theft bf a horse from "S; K. Canady," 
proof that the name of the owner was "S. K. Kennedy" dld not constltute 
a fat^l varlançe, wh,ere there was no claljn that there were persons by 
both'hànieB, bjr rèa'son of whlch the défendant could hâve been mlsléd. 

[Ed. Note.— For other cases, aee Larceny, Cent iMg. { 120 ; Dec, Dlg, | 
■•40.*] ■•■:::■■::■"' 

In Error to the United States Court of Appeals in thç Indian Terri- 
tory. -, ,-1 . ;■ ' ■ ,. ;„ " \ 
For opinion below,S!ee 7 Ind. T, 250, 104 S. W. .607. 

J. E. Whitehead, for plaintiff in error. 

William J; Gregg, U. S, Atty,, and Frank Lee, Asst. U. S. Atty. 
Before HOOK ând ADAMS, Circuit Judges, and CARLAND^ Dis- 
trict Judge, 

PER CURIAM. The défendant, Charley James, who is plaintifï 
in errorj was indicted in the United States Court in the Indian Terri- 
tory, Central Pistrict, foi" stealing a horse. The ij^dictrnent charged 
that the horse was owned by one S. K, Canady.; The proof show ed 
that it was ownedby one S. K. Kennedy. The pnly; assignrnent; of er- 
ror pressed upon us is thatsuch pro&f disclosed a fatal; variancefrpm 
the allê^tîoh.: To this we cannot give our assent. The.naniçs "S.ï^. 

•For otiier UKet Îm lame topic & { nqmseb lu Qee. ft Am. Dlgs, 1907' to date, & Rep'r Indexes 
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Canady" and "S. K. Kennedy" sound so much alike when spoken 
colloquially as to be ,distinguishable only by the keenest attention. 
The rule idem sonans applies. There being no daim that any one by 
the name of "Canady," as distinguished from "Kennedy," owned the 
stolen horse, the défendant was not misled by the misspelling. 

The judgment o£ the Court of Appeals in the Indian Territory, af- 
firming the judgment of conviction^ is accordingly affirmed. 



NORTHERN PAC. RX. CO. v. POST. 

(Circuit Court of Appeals, Biglith Circuit. June 14, 1909.) 

No. 3,035. 

Masteb and Servant (?• 236*) — Masteb's Liability fob Injuet to Servant— 
Dangeeous Premises— Contributobt Négligence. 

Plalntiff was employed as a workraan in the engine house of défend- 
ant railroad company, and while in front of the locker, In which he kept 
his tools, in the evenlng, after dark, fell into a drive wheel drop pit three 
feet from the locker and was injured. There were a nuniber of open 
plts in the building, constructed in the usual manner, as he knew. The 
house was a new one, and the work of moving into It was still golng on. 
He knew there was one pit near his locker, but had not observed the one 
into which he fell. He had a torch among his tools, which was llghted 
when he qult work, but he extinguished it and proceeded to the locker 
in the dark. Held, that In doing so he was guilty of contributory négli- 
gence, which preeluded his recovery. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
681, 683, 723-742 ; Dec. Dig. § 236.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Charles A. Hart (C. W. Bunn and Charles Donnelly, on the brief), 
for plaintiff in error. 
E. E. Sharp (C. R. Chapin, on the brief), for défendant in error. 

Before VAIS^ DEVANTER, Circuit Judge, and CAREAND and 
POLLOCK, District Judges. 

PER CURIAM. This was an action to recover for an injury sus- 
tained by the plaintiflf by falling into an open "drive wheel drop pit" 
in a railroad engine house in which he was employed as a boiler maker. 
Taken in that view which is most favorable to him, the évidence es- 
tablished thèse f acts : As was usual in such engine houses, there were 
in this one several open pits, from 3 to 5 feet in depth, which were in- 
tended to facilitate the work of cleansing, caring for, and repairing 
engines. The pit into which the plaintitï fell was of a customary or 
standard type, and was intended to be used in removing drive wheels 
from engines. One corner of it came within 3 feet of a locker in which 
he kept his dinner pail, some of his clothing, and his tools. For three 
or four days prior to his injury he had used this locker each morning. 
noon, and evening, and in so doing had learned that the engine house 
vvas not sufficiently lighted at any time and was quite dark in the even- 

*For other cases ae<> Saine toplc & § numbeb in Dec. & Am. Digs. 190T to date, & Rep'r Indexe* 
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ing. In the same wayhe had learned that between tHe rails oï a tracfc 
whidi was éy^ feet in ffont of his locker there was a long ôpen pit 
known as an "ash: pitJ' The pit into which he fell crossed the long 
one atîrighf angles, âlid the end which was nearest his locker extend- 
ed across the track just mentioned 18 inches, but was somewhat to the 
rightof the locker, _ratherthan in front of it. He had not observed 
this cross-pit, and, did not know how far he safely could move in that 
direction. He had worked for several months in engine houses, and 
knew in a gênerai way how théy were constructed and how the work 
therein was perforfned, He also knew, as was the case, that this en- 
gine house was a'new ohe, that thé work of moving thereto was still 
going on, and that the surrounditigs were in an unsettled state. At 
the time of his injury he had gone to his locker to deposit his tools 
therein and to make the usual prepairations for going home ; his day's 
work bëing done. Amoftg his tools was a hand torch, which was light- 
ed when he. quit worlc ; ; but he extinguished it and prôceeded to his 
locker in the dark. After reaching. the locker, and while he was mov- 
ing about in the dark, in the course of making préparations for going 
home; he stepped to the right f arther than he had ever gone bef ore, 
and. in âoing sd f ell intô the drive whèel drop pit. It Was'open and un- 
guarded; but in that regard it was like,;J:he other pits actually observ- 
ed by him,.including:,the one in front of his locker. In short, know- 
ing that the surroundings were in an unsettled state, and that the place 
was oné bf danger Uflless hè made use of his hand torch, and not know- 
ing how far he safely could move to the right of his locker, he failed 
to maké usé of his torch, and took chances upon being âble safely to 
move âbout in such a place in the dark. In so doing he plainly was 
guilty bf négligence which contributed proximatély to his injury, aïid, 
therefore, was without any right of recovery. McDonnell v. Illinois 
Cent: Ry. Co., 105 lowa, 459, 75 N. W. 336 ; McCann v, Atlantic Mills, 
20 R. I. 566, 40 Atl. 500. 

It follows that the cour,t erred in refusing the defendant's reqyest 
for a directed verdict in its favor, and for that error the judgmént is 
reversed, with a direction togrant a new trial. 



THE TRANSFEB NO. 9.^ 

THE CALDERON. 

(Circuit Court of Appeals, Second Circuit. Slay 19, 1909.) 

Nos. 226, 227. 

CoLUSiON (§ 102*)— Steam Vessbm Ceossing— Mutual Fatjlts. 

'A collision In New York Harbor, about halfway between the Battery 
and <}oyernoT's Island, In the early mornlng, between a steamship pass- 
Ing ont of the East Riyer to sea and a tug with a car float on each side, 
heid ûue to the fauit. o.f both yessels, on a findlng that they were on 
Crossing courses, with thé rèd light of the tug showlng on the starboard 
hand of the steamship, «■Mch madë- thé starboard hand rule applicable, 
whereas at the Instance of the steamship a two-blast signal was made and 
agreed to. The steamship held in fault for not navigating in accordance 

*Vot otber cuies ne* lam* toplc,& J kumbsb lu Dec. & Am. Dig>. 1907 to date, & Rep'r ludexw 
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V 

wîth such agreement, and the tug for assenting tbereto, and both for not 
sooner stopping when It became apparent that there was a misunder- 
Btanding. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 102.* 

Signais oî meeting vessels, see note to Tlie New York, 30 C. C. A. 630.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 148 Fed. 456. 

This cause cornes hère upon cross-appeals from decrees of the Dis- 
trict Court, Southern District of New York, holding Transfer No. 9 
and the Calderon both in fault for a colhsion between the latter and 
a car float in tow of the former. The opinion of the District Judge 
will be found in 148 Fed, 456. 

Wing, Putnam & Burlingham (Harrington Putnam, of counsel), 
for the Calderon. 

William Greenough (W. S. Montgomery, of counsel), for the Trans- 
fer No. 9. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The District Judge has set forth the facts and 
the contentions of both sides with great fuUness, and they need not 
be restated hère. The>aSe is a very perplexing one, and it is impos- 
sible to reconcile the testimony. The District Court had the advantage 
of hearing ail the disinterested witnesses, and also the pilot who navi- 
gated the steamer. There is plausibility in the theory presented by 
counsel for the steamship that the collision resulted from a sudden 
swerve to the northward on the part of the unwieldy tow at the moment 
her bow passed the "rip" which marks the boundary of the oppositely 
moving tides of the North and East Rivers. This same tidal rip was 
the real cause of the collision between the Britannia and Beaconsfield, 
reported in 153 U. S. 130, 14 Sup. Ct. 795, 38 E. Ed. 660. Its exist- 
ence at certain periods is well known, and apparently the master of 
the tug did not appreciate its force. But the difficulty is that the the- 
ory does not fit in with the testimony. The mutual sighting of the two 
craft and their exchange of signais took place, according to the évi- 
dence of both sides, when they were a considérable distance apart and 
before the tug had drawn near to the rip. By the whistles then ex- 
changed the case must be determined. 

We concur in the finding of the District Judge that, when they came 
in sight of each other and exchanged navigating signais, the Calderon 
had the red light of the tug on her starboard hand. We do not con- 
cur, however, in the conclusion that the bend rule, laid down in The 
Victory and The Plymothian, 168 U. S. 410, 18 Sup. Ct. 149, 42 L. 
Ed. 519, should be applied. The two vessels were not following the 
sinuosities of a river or narrow channel. The Calderon was bound 
out of the mouth of the East River and down the bay, and the f act 
that such was her course was apparent to every one, for there was 
light enough to see just what she was. The vessels were on crossing 
courses, and the starboard hand rule applied. The tug, as the privi- 

•For Qtlier cases see saoïe toplc & S nvmseb in P«c. & Am. Digs. 19C7 to date, ft Kïp'r lBd«xM 
170 F.— 60 
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leged vessel,' Should hâve kèpî her coursé, ai<<i the' steamship should 
hâve kept ôut of the way. The natural way to navigate under those 
circumstances woiîld be to exchange one-blast signais and pass to port 
of each other. 

The crucial point in the case is the détermination of the question 
what signais were actually exchanged.' There is the sharpest sort of 
conflict in the testimony on this branch of the case; but af ter a care- 
ful study of it ail we are not persûaded that the District Court erred 
in findihg that two-blast signais were exchanged when the vessels came , 
in sight of each other. Of the two disinterested witnesses, one merely 
did not hear any two-blast signal. Thé other positively and circum- 
stantiially testified to the'exchangè of such signais. . We do not find 
in his narrative any such discrepancies àrid. contradictions as should 
tend to discrédit him,;^\vl^ile the District Judge, who heard hini testify, 
accepted his statement as accurate. 

Cpncurring in this finding of the|]J)istrict Judge, we aiso assentto 
his conclusion. The Calderon was in fault because she did not navi- 
gate in conformity with a two-blast signal. The tug was in fault be- 
cause, ihstead of holding her course àë privileged vessel, she initiated 
a change iwhichwouldbring her over into that part of the river where 
down-coming vessels were to be èxpected, and beca,use she did not 
observe that the steamer was not changing course to port in con- 
formity with ,th?ï: signais, and failed'to take any steps to prevent the 
consequences:0:f the apparent misunderstanding until it was too late. 

Decrees aijfirrned, with interest and single billof costs. 



NOVlïtTy GT^ASS MFG. CO. v. BROOKFIBT.© et al. 
,(CJrc«j,t,povirt oS^ Appeals, T^rd pirçuit;. Junc: 1, 1909.) 
■ ; ' , ' nS^; 6, Oetober Terçi,'1908.' ' ' ^ 

1. Patents. (§ 388*)— Press jpoe Makhïg, fiji^ss iNsuLATpBç-'VAEib and In- 

.VALiD 0];-AiMS. ,,: ,' ,,.., ■'. ,.; . .. ,, 

Thé Krlbs patent, ïîo. 54^,565, for improvemeritsiu 'piésseç for maklns 
Bcrew insUlators, althoiigh inade vip ôt old éléments and of narrow scope, 
was liot ànticlpated and diseloseS Invention; and olalm 2, whlch Is^ ac- 
eurntelx-èxpj'eeslve of the device Is valld, altliouglj claim 1 isbad asbeing 
too broad, as well as cîaims 3, 6» 7, aix4 8, whlcU are merely dupllcates of 
1, and 2, djft'erentiated by cléments necessàrlly implièd or by simple me- 
chaiiiçal expédients, whlch any one ebuld suppl^. Oalm 2 aiso held In- 
fringéd. ■■'•'■' : 

[Ed. Notfe.— For other cases, see Patents, Dec. blg. § 328.*] 

2. Patents (§ 34*) — iNVENTlbN— Effoets of Other Invisntors— Success qf 

THE Device. ' ' '■ ' ■"■,■■■ . ' , ■ 

In judgîing of Invention, In case of donbt, regard may be properly had 
to the effqïtsof othpr Inventors in the sanie fleld, particulajly where 
there arç not a few bpth before aiid since, as well as'fo the dlflScultles to 
be ôv<jréonie and the swe'eèss of thé device, where In thé' nimlber çiud qunll- 
ty of thé ai-tlétes prôduced It bas been mhi'lied. ' ' 

[Kd. Noté.— For othêr cases, gee Patents, Cent. Dig. § 38; Dec. Dlg., § 

*Por other caÉéè see aaïrie toplc fti numbee in Dec; iS'Am. Digs. 1907 todàte, & Rep'r lûflèie» 
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8. Patents (§ 26*)-*-Gombina'won and; Aogbegation-^Successive Steps in 
Opération of Machine— U:nitaky Result. 

The test as towhpther a device is a patentable combination or a mère 
aggregation of parts having no comblned action is whether there is a 
new unitary resuit to the production of which the différent eleiueuts co- 
aet ; and where this appears ' it ïs immaterial that there are différent 
steps in the opération to which the différent parts are successively ad- 
dressed. It is nbt necessaty thàt the article inaniifactured shall be pro- 
duced at a single stroke, in Which ail the éléments are involved. 

[Ed. Note.— For other cases, see tatènts, Cent. Dig. §§ 27-30; Dec. 
Dig.'l 26.*] 

i: Patents (§ 91*) — Obiginal Inventor— Minob Fe^ixtees. 

Ûpon conflicting clalms of différent parties to hâve been the origlnator 
of the invention, the question is whpse was the main idea, and the fact 
that mlnor features maybe attrlbutable to others is not controlling. 
ïîvidence exàminèd, and Kribs, andnot Jordan or others at the Broolt- 
flèld Works, "w-heré éxperiments were màde, held t6 be the original and 
flrst inventor of the device in suit. 

[Ed. ■ Note.— For other cases, see Patents, Cent. Dig. §§ 121-123 ; Dec. 
Dig. |. 91.*] 

5. Patents (§ 112*) — Intebpeeence Pboceedings— Eïfect or in Subséquent 

Suit. 

Where, upon conflicting applications, interférence proceedlngs hâve 
been deçlared, upon which the application of one party Is dropped and 
thé other decided to be the original and ilrst inventor, and a patent is- 
sued to him, upon à subséquent suit for Infringement, in which the same 
issue is raised, while the interférence ijroceedings are not conclusive, it 
is for tlie losing party to overcome thelr effect. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 162-165; Dec. 
Dig. i 112.*] 

6. Patents (§ 176*)— Claims— Omission of Essential. Elément— Duplication 

— "Movable Mold Adapted to Tbavbl." 

Where, in a press for maljing screw insulators, an essentlal élément, to 
ditferentlate the prior art, Is a rotary table or Its équivalent to support 
the molds and carry them in a fixed and predetermined path to and f rom 
other parts of the machine, by which the process involved is carried out, 
the spécification of a "movable mold adapted to travël," although under 
somë circumstances compétent to imply a structural arrangement by 
which the mold is moved back and forth meehanlcally, in a predetermin- 
ed way, between designated points, the spécifie means employed for do- 
Ing so in the patent in suit being of the essence of the invention, a claim 
in which it is not made an élément of the combination is invalid, as be- 
ing too broad ; or if, disregarding this, the omitted élément is read into 
the claim as being implied, It will also be bad where, as hère, it thereby 
dupllcates another claim. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §£• 251-252 ; Dec. 
Dig. i 176.*] 

7. Patents (§ 318*) — Inekingements— Accounting eor Profits fob Use of 

Infbinging MAcniKE^ÎiEASUBE or— Saving Thebebt Oveb Use of Oth- 

EB NONJNPEINQING MACHINES. , 

In an açcounting for profits fqr the use of an Infrlnglng machine, the 
patent not being for the produCt, but for the machine itself, the complain- 
ant is entltled merely to what was saved to the défendants by the use 
of the pateuted machine bver others which were open to them to' use: 
that is tosay, In the présent instance, the différence between the cost of 
insulators as made by the machine of the patent and the cost as made 
by other ■ machines which had gone into public use which It displaced. 
But where, according to the évidence, «alable articles at the market 
priées could not be so madé wlthout loss, the whole profit on such arti- 

i*For oOxèr cases «eeeame tosic & îmdmber In Des. & Am. Digs. 1907 ta data, & Rep'r Indexes 
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des made by thé use et the Inf rlnglng machines may properly be taken 
as having been so saved. 

[Ed. Note.— For othër cases, see Patents, Cent. Dlg. H 566-576; Dec. 

,t)lg.,§318.*] .■ ' ,,: , ■. ' :.; , . ■,.,• ., 

8. Patents (§ 318*) — Infringement — Accounting fob Pbofits— Nonessential 

FEATXIRES NOT USED. V ■ 

, Incldental, but nonessentlal, f eatureia not used, which do not enter into 
the profits made, although contrlbutiiig posslbly to the gênerai efflciency 
of ttie patented machine, do not need to,,bé considered in.tlie resuit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§566-576; Dec. 
Dig. §318.»] . : 

9. Patents (§ 312*) — Accounting foe PBOFiiST-Wiixi'rL and Deliberate In- 

FBINGEMENI-r-BlJBDBN. . : •,,;.:: :• , 

Wbere an infringemenit Is deliberate, with, éveryn^eans taken to avoid 
being ; responslble for (t, l( there ,18 anyunçertalnty on the subject of 
profits made, it Is for the défendants, and not the complajuant, to clear 

It up. ' ' fr; r< . . , .; ■' ,•:■ 

-, [Ed. Note. — For other cases, see Patents, Cent. Dig. § 545; Dec. Dig. 
§ 312.*] ".' 

10. Patents (§ 31S*)^i.C!30VNTiNG— TJss of, iNFRiKajjsa. Machine as Dis- 

TINOaiSHÊD FEOM INFRINGING SaLES— PROFITS FEOM SINGLE DlSTINGUISH- 
ING NONINFBINGJCNG, FEATURE. ,, , , 

Although the difCerehce betweeh an Infringing and a noniftfringing ma- 
chine may conslst of a single feature, the profits recoverablè upon ap ac- 
countlng for the use of ,such machin^ are jibt to be çonflhed to the saving 
seçured by this, one featiire. Infrlngeijië^t bçlng cf ti^e whole machine, 
and the défendants having got the benefit, not of one fe,à,t:ur», but of the 
whole, it is not to be diyided aroiindi It i's not as though 'thèy were belng 
chai'ged for infringlng sales, where' thé profits recovelrable Would prQper- 
ly be so limlted. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ M6-576 ; Dec. 
Dig. § 318.*] 

11. Patents (§ 226*)^Infbingement to be Judged by State of Art at the 
■■ Time. , . ',, 

Infringement Is to be judged by thé state of the art whén it tpoli place, 
and. not by something whieh has beeh brouglit in since, and is not, there- 
fore, to be stated in, ternis of such subséquent devicé. Nor, in holding the 
défendants liable for profits on the usé bf. the infriiiging machine, can it 
pB sajd that they are made responslble for the improvehiènts so subse- 
quently introduced. ..,'.■ 

[Ed. Note.— For other cases; see tatents, Cent. Dig.. §^57; Dec. Dig. 
I 226.*] , : V ;fi. '..;;' ■ . ,• . .:■ 

12. Patents (§ 318*)— iNFRiNGEMENT^PftOïiTs. 

Whlle courts of equlty will do nothing dlrectly Or 'Indii'ectly to aid el- 

théY-party to realize oi" recover' fruits ,of a transaction prohlbited by law, 

it is immaterial, in the présent case, that the défendants' profits may 

bave been enha,nc^d by a combina tion in restraint of , thç trade in glass 

, ^n^ulators, in violatibn.of the ^faermàh anti-trust àct, yhlch combiuation 

' ' was negotiated by Mr. Brookflei'd^ 'tlié ;ciD'iitr<^iIl'rig Stoçîiholdèr in the 

Brookfleld Glass Çonjpany, »ne of t^éiiarticipatiâè' parties ; the Illégal 

coiitfact hayihg béeh îuily'éxeçûtçd,' and the eomplaiiiân^s net having to 

sét itiùjp br rely uponit In order'tb rpCQver, which is^^i^ the lâw un- 

. der 'Buch clrc,u,mstarices leâvîng t^ parties where they are." 

,'[Ed; NPte..— For otheçicasep, see Patents', Dec. Dig, § 318.*] 

13. Patents (§ 318*)— lNï*RiNOEMENT—-PEioFiTs. 

Néither could the complaluants ' be made responslble for the Illégal 
agreement charged, whatever be îts chatacter, or whatever stage, ilt had 
reached ; the Brookfleld Glass Company bélng the party who got the bene- 

*For other caseï lee Bàmê topto & § ndmAbb in Dec, 4: Am. Digi, U07 to dat«, &.Rep'r ladexra 
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lit of It, and not Mr. Brookfleld, the complalnants' testator, even tbongh 
he may hâve asslsted In brlnging It about. 
[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 318.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Joseph C. Fraley and Walter H. Bacon, for appellant. 
John G. Johnson and Robert N. Kenyon, for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BAIvD, District Judge. 

ARCHBALD, District Judge. The patent in suit — or at least the 
one with which we are particularly concerned — was issued to Séraphin 
Kribs, July 9, 1895, for a press for making screw insulators for use 
on telegraph and other electric Hnes to support and insulate the wires. 
Thèse insulators are of glass, with an interior central screw thread im- 
pressed upon them while in a molten State, by which they are secured 
in place on screw pins affixed to the crossarms cf the supporting pôles. 
The patent was sustained and found infringed by Judge Bradford 
([C. C] 124 Fed. 551); and, upon an account being taken profits, 
realized by the défendants, amounting to $39,910.48, were allowed to 
the complainants by Judge Lanning, but damages, additionally claim- 
ed to the extent of $54,701.08, were refused ([C. C] 170 Fed. 830); 
and there is an appeal in conséquence by both parties. 

Infringement is conceded, and the liabîlity of the défendants dé- 
pends, there fore, on the validity of the patent. Its validity is denied 
on the ground that the device co\'ered by it is a mère aggregation of 
old and familiar éléments, which it involved no invention to put to- 
gether ; or if, notwithstanding this, invention be found, that the crédit 
of it belongs not to Kribs but to Jordan, or to perhaps no one person 
in particular, being the combined idea of différent parties at the Brook- 
fîeld factory, where the patentée was a workman. 

The making of glass insulators is beset with some difficulty, and re- 
quires considérable observation and careful management^ due in large 
measure to the fact that the molten glass must be at just the right 
température at différent stages of the opération; and the particular 
difficulty experienced in the production of the kind in question con- 
sists, while shaping them accurately, in keeping them free from super- 
ficial cracks and "shrends," where water will lodge and form a con- 
ducting path for the escape of the electric fluid, which is liable to 
oceur with the powerful currents ^t présent carried. The object of 
the invention was to improve the çharacter and quality of such in- 
sulators in this respect, and at the s^me time to increase and thus 
cheapen the output. And, the success in both directions which it 
attained, which was quite marked, having completely monopolized 
the field untilthe introduction , in 1903 of the Duffield improvement, 
is one, if not the main, reason urged in its behalf. 

The device consists substantially in a rotary table or movable sup- 
port carrying a suitable number of molds in which the insulators are 
formed; a détachable screw plunger, which, by a single downward 

*Fsr oUier case* se* lam* toplc ft t kvubms lu Dee, £ Am. Dlgi. 1907 to teU, * Rcp'r IndexM 



thrust, is forœd. into tbe molten glass, by means.of an..act«ating rod 
to make the screw thread, the rirti^ or petticoat of the insulator-being 
at the same 'ûitié pres^ed'ihtô shajie'by a former arid foUdwèr above 
tbe plunger, pn thç end of the actu^ting rod;: a rptary spindle to with- 
draw the plungè'r, afte'r ît bas remained a sufïicieht time to set the 
glass, tbe plunger being so, arranged as to he easily and quickly broùght 
into engageme'ijt witb abd attaebèd tp îbè actuÈïtlhg rbd, and be easily 
detached thèrefrotn arid brdù^bt into engagéirient tvitb tbe rotàry 
s^jindle^ by'whichit^is'ïeittoved;' the' 'différent parts being so further 
coôrdinated and assembled tbat the molds sbalkbe carried from the 
screw pressing mecbanism to tbe removing spindle and back witb- 
iri a certain time, and in d fixed and predetentiîned'ï)ath, so as to 
produce definitë and désirable results;- i.; 

' The opération of the machine conforms to the mecbanism employed, 
arid so procfeéds tbat at every stèp the several .w«irkmen ât eaeh ma- 
chine are simultarieously engagédupon différent points in the.process, 
the insulatorS(fin conseqviience,'bdrig turned Ont .with: a minimum of 
imperfections, expeditiousiy and in' complète form.'. Tbus^ the gather- 
irtg boy measûtés out tbe glàss indpou^rs it intoithe mold. Tbe press- 
er seès that it îisbrbught ûtider thC' actùating rod> and:by means of: a 
lever brings down tbe scrëw plunger, which he détaches and leaves in 
the glass, tbe edge of thé ittsulator being at tbe iame time, and by the 
same act, pfessed into fdrm by tbe former arid fôliower, wbich are 
promptly witbdrawn^ SQ aS riot, by too long contact, to overcool and 
crack the glass. Tbe nvold with the screw plunger is tben passed on 
by tbe révolution oftbetable to the boy at the'rcrtary spindle, which 
is located a sufficient ïiumber of molds off to bave tbe glass properly 
set, and the plunger is then screwed out, and, with ariother partial 
révolution oi tbe table,' the mold goés to anothër boy, who opens it 
and takes out the completed insul'ator, whicb brings the opération 
around to the beginnirig to be gone over again. Thisv however, is tbe 
mère mecbanical side ôftbe process, whicb calls for jùdgment as well, 
and cari only be' cârried to a Jsuccessful issue where due regard is had 
at aîl times'td tbe relative 'température of the glass and the plunger 
at différent poiftts, which' bâsfherefbre to be carefully w^atehedv This 
varies not only on diffejfent day s; but at, différent tiniés of the sarné 
day, arid nécessitâtes the use of ;â greater or less number of plungets 
tô correspond; And it îs in tbe adaptability 'ôf'tbè machine to this 
réqliirèmént thât its chief merlt> if riot its real claim, to invention 
cénsîsts.' ■ '• ■ ' ■^' -'■' ■ '■■'■■' ''■■■'■ ' '<■ - ' ■' 
•^But as is Well said in' Bfookfield v/ Elmer Glàsà Works (C. C.) 144 
Pëdj^élS, 431,''k 'Sùii'MMri Ihé sâitoe îtàterit-agâinst anotber deferidant', 
the novélty as *ell 'afe tHe Virtùë' of Uh^ iriventiori dépends on the rtia- 
èhiriè as a wbdle; or àt'leâ^t ott''M"pi*èdomi«ant fèàtures/'ho^brie of 
vVbicb can be spàréd'iift the aç(îourit:'''Ittyénl!6ndoes not réside, for 
iriëtà'ricè, itt -thé' détachable screw i plUnger, howévef tbat riiay be an 
essential and distingiiî&îng part' (Brbôkfield V. Elmér Glass Works, 
iS4 Fed. 197, '83 G. C'A. ISO);-' rtor iti tbe àçtriating rod by which 
thé scréw tbïe'âd is fbi'nied -^itha 'Sirigl'é dttwnwat<d thrilst, althougîl 
ilhdoubtedly-'à |)©iril of gréât mefit;-- rior in the separate rotary spindle, 
by wbich t^éjliilungëFj^ b^s set; nor yet 
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in the molds adapted to travel from the one to the other in a caxe- 
fully timed course, nor in the movable support by which this is brought 
about ; but in the combination or united effect of them ail in the one 
conjoined mechanism, with such additional incidental appliances as 
are necessary to produce efficient work. We are not prepared, in view 
of this, to sustain any broad claim; nor, on the other hand, to sanc- 
tion any which are merely differentiated by simple mechanical ex- 
pédients which any one could supply, or by éléments necessarily im- 
plied. But thèse things aside, taking the device as a whole, according 
to which it is entitled to be judged, invention, as we think, is disclosed. 
Admittedly there is nothing which exactly anticipâtes it in the 
prior art. The separate features of it may be there, but not brought 
together into one machine. In the Brookfield (1871) patent, for in- 
stance, taken out by the original complainant, assignée of the patent 
in suit, a détachable plunger was used, which was pressed, as hère, 
into the molten glass, in a single downward thrust, by means of 
an actuating lever or rod. The screw plunger, being then detached, 
was also left in the mold until the glass had set, and was subsequent- 
ly removed by any suitable means, as it is said, a screw spindle 
being among those named. Three distinctive features of the présent 
invention thus appear: A détachable screw plunger impressed into 
the glass by an actuating lever to make the screw thread; movable 
molds in which the plunger remains until the glass is set; and a 
rotary spindle by which, after a proper interval, the plunger is re- 
moved. The use of two or more plungers, which was thus made 
possible, is also recognized, and as many molds as were found neces- 
sary to dispense with screwing out the plunger until the glass had 
cooled. But there was no rotary table or movable support, by which 
the insertion and removal of the plunger could be efïected by the same 
machine; nor any corrélation of the two opérations by separating 
them a certain number of molds apart, by which the glass could be 
aliowed to cool and set to just the right extent. The failure to ap- 
preciate the advantage of this necessitated the use of two machines, 
one at which the plunger was inserted and the other at which it was 
taken out, the molds being carried from one to the other by hand, a 
by no means easy job, the molds weighing from 40 to 60 pounds 
apiece. This step in the process not being able, therefore, to be ac- 
curately timed. the insulators were liable to be spoiled if it happened 
at any time to be either too long or too short. The Brookfield was 
thus never a successful machine, and, after repeated efforts to im- 
prove upon it at the Brookfield factory, it was given up, and the 
process which had previously prevailed under the Homer Brooke 
(1870) patent was resumed and continued down to that of the patent 
in suit. According to the practice under the Brooke patent and the 
modification of it known as the "Brookfield process," a plain plunger, 
actuated by a lever, was first fôrced down into the glass by a single 
quick thrust, the end of it being so shaped as to form a countersink 
as well as a small hole in advance of that where the screw thread was 
to be subsequently made. The mold was then taken to a' second 
machine, and, by means ôf a screw press or rotary spindle, a second 
plunger, having a screw tap' extension, was screwed ' into the hole 
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already formed, and a screw thread.cut, the main or enlarged end of 
the_ plvtnger being used to retain the form of.the countersink into 
which' it I fitted and pres^e^, while the; screw tap extension made.tJie 
thread., But. the screw- plonger was;i;iQt deta,chabie, as in the patent 
in suit; a;lthQugh it could. be, taken off :when required to be removed by 
reason.ofi wear:or othe.iîwise,, and had thus to be left iij the mold until 
the glass had cooled, and then rotated or screwed put. In the modi- 
fied Brookfield practice, the bulging end of the screw plunger was 
made smaller than the countersink, so as not to corne into contact with 
the glass whera being screwéd in and out, the rim of :the insulator be- 
ing liable to be twisted or. cracked if it did, a difficulty appreciated 
and siriiilarly remedied iii the A. P. Brooke (1871) patent. Except as 
expressive of thfe state bf the art at the time of the présent inven- 
tion, and'as'showinga rotary spindle in use for. screwing the screw 
plunger in and , out, theré is nothing of any particular significance 
in this device. Neither is there in the Krell (1884), more than that 
it further shows a rotary table to carry the molds from the place of 
inserting the screw plunger to that of its removal, a not uncommon 
expédient in the glass-niaking art to convey an article progressively 
and in colïective numbers thfough the successive steps of an opéra- 
tion, thé récognition' of this common f eature in use in the same con- 
nection and for the salpe purpose,'as in the patent- in suit, being the 
only thing in it with which -Wé are côhcerned. The Hemingray process 
(unpatentèd)^ whjch- vvas also practiced for a tirne at the Brookfield 
factory, in the hopê of makirig soirtething out ùf it, while having 
some suggestive features,' stopped cOnsiderably short of the machine 
of the patent, ' The: scrèwpluilger was détachable, the same as hère, 
and was forced into the molten glass by means of à lever, in a single 
downvvard thfiïst to form the thread, and, àfter being left in the glass 
f or a suitable tiroe, was removed by à, spindle by which it was screwed 
out. But the sarne as the ï^bmer Brooke, it was a' two-machine a,r- 
rangement,, the fïrst one having nôthing but the actuating rod and 
the détachable sçrew pïuhger, and the other the removing spindle; 
the heavy molds, asin the Brookfield, having tb be shoved along the 
intervening table from one to the other, and ceritered under each, by 
hand, a slow and laboriousprocess which soon discredited it. The 
Hemingray people recoghized the advarice over this, which was made 
by the Kribs machine, which they found it necessary to adopt in 
order to compete with the Brookfield Company, and after infringing 
for a while they took out a license, wiîich is still in force. It is sought 
to lessen the efïeçt of this by the suggestion that the license is con- 
ditioned on the resuit of this suit; bu,t so far as that is the case it 
is not an unusual arrangenjient, and does not in any event detract f rorn 
the concession made to the novelty and importance of the Kribs de- 
vice. There is nothing in particular to stop over, in the so-called "New 
England press,"- which wasalso in use, along witl],.others, shortly be- 
fpre the présent inventio)!, at the Brookfield shop. L,ike the Krell, it 
had a rotary table, , whjch revolved about a central standard up'on 
which the actuating rod was hung, the same as in the patent in suit, 
but the plui;iger was permanent and not détachable, and just how or 
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wlien it was removed is not made clear. It is only to be noticed be- 
cause of the argument that the inventer got the idea of a rotary table 
from it, which is not important, although it may be so. 

But while there were thèse différent features, with practically the 
same functions, employed in much the same way, at hand in the art, 
on which no doubt the inventer freely drew, they had not been brought 
together previously in one device; nor, with them ail, was there a 
really successfui machine. It remained for Kribs, or whbever is to be 
credited with the idea, to appreciate that, by assembling and coôrdinat- 
ing them in the way that was done, the results which followed could 
be secured, the value and success of which the sequel attests and 
every one concèdes. And it affirms rather than lessens the achieve- 
ment that the différent parts were brought together from the com- 
pany's scrap heap, to which they had been consigned, if that is the 
way it came about. 

It is contended, however, that, at least this was merely a mechanical 
and not an inventive act, the détachable screw plunger pressed into 
the molten glass by an actuating lever in a single downward thrust to 
make the screw, and the rotary spindle to remove the plunger again, 
being taken bodily from the dismantled Hemingray machines, and, 
with a few adaptive changes, combined with the turntable and stop 
taken from the New England presses, the device of the patent being 
thereby produced without more. It must be confessed, without in- 
tending to recède from anything which has been said, that the putting 
together of the several parts so employed, which, with the results 
from each, as we bave seen, were old, has the appearance of being 
mechanical rather than inventive in the best sensé, which the way it 
is said to hâve occurred goes to confirm. The success achieved, also, 
to a certain extent, no doubt, results from the practice of the process 
rather than the immédiate opération of the machine, which, if made 
possible, is not necessarily induced thereby. But with ail that may 
be so said, and admitting that no high order of invention is displayed, 
having regard to the efforts of other inventors in the same fiëld, of 
which there hâve been not a few both before and since, as well as 
the difficulties to be overcome and the success of the device, both in 
the number and quality of the insulators produced, which, to whatever 
to be attributed, as already stated, has been somewhat marked, we 
are inclined with the court below to give the inventer the benefit of the 
doubt, and to hold that sufficient inventive ingenuity is disclosed to 
sustain his claim. As the litigation over the Duffield machine shows, 
the place in the art which is monopolized is not large, it being ap- 
parently not difficult to differentiate and improve on the immédiate 
construction to which the inventer is confined ; and others hâve not in 
conséquence been preventéd to any great extent from exercising their 
inventive faculties to that end. It is to be borne in mind that the 
invention consists, not simply in selecting and assembling the dif- 
férent parts, but in adapting and coôrdinating them to the work to be 
performed as well, and that, as pointed eut above, it is the adaptability 
of the machine to the demands of the process that is its chief in- 
ventive claim. Ail things considered, we are therefere ef opinion 
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that enough originality is shqwn, and of a sufficiently inventive kind, 
to meet the .req.uirements of the law with respect to the particular 
features involved, which the défendants hâve considered of stich 
merit as to adopt without material change. 

It is said, however, that the machine is a mère aggregation, the dif- 
férent parts which are brought together having no combined action, 
but simply operating in juxtaposition, each by itself as a complète and 
independent pièce of mechanism, under the manual control of sepa- 
rate workmen. And this viewr is confirmed, as it is urged, by the 
Vfay the çlaims are progressively built up, starting out with a certain 
numbar pf éléments and adding one at each, step, even the stop or de- 
tentijtp, loçk the table, and the standard about which it turns, being 
utilized'to that end. But whatever may be said of the attempt so 
made, of ; which more anon, the dififerent parts in our judgment suffi- 
ciently coôperate to a common end to dispel any such idea. The 
test is iAyhether there is a new unitary resuit, to the production of which 
the différent éléments coact (Bliss v. Reed, 106 Eed^Sl-l, 45 C. C. 
A. 3pi;, National Tube Ço, v. Aiken [C. C. A.] 163 Fed. 264), which 
ceirtafnly is tlie case. The purpose of the mechanism which is brought 
together ;,is to make glass insulators, and this it most successfully 
and expeditiously does, a completed article being produced at a single 
turn. ;No doubt there are différent steps in the opération to which. 
the différent parts are successively addressed. But it is not neces- 
sary that the insulators shall be made at a single stroke, in which 
each ol the parts shall be involved. That may be désirable, and 
through the genius of some one, if the nature of the material per- 
mits, may possibly be attained. But for |;he présent, a machine which 
embodies and. is adapted to carry out the process, as it is understood 
and si^pposedly lias to be performed, in which there are distinct parts 
for thé several steps, is not to be condemned as an aggregation on that 
account; i 

It is contended, however, that the merit of the invention, what- 
ever it is, belongs to Jordan, and not to Kribs, if not to dififerent par- 
ties at the Works. Butûf this we are not convinced. Both were em- 
ployed at the Brookfield factory, wljpre it was produced. And Jor- 
dan, with pthers, may hâve had à hand in certain parts. But the 
main idça evidently was that of Kribs, and it is this, rather than the 
minor features attributable to others, that controls. Kribs, who was 
a machinist, as Jordan was not, admittedly constructed the first ma- 
chine that was built, and the device was always known about the 
Works as the "Kribs press." When it was first put together, Jordan, 
according tosome of the witnesses, declared that it would not work, 
and himself admits that he did not, , appreciate: its ; yalue at the start. 
It is also significant that when, at the ir^stance of Bease, he concludr 
çd to claipi the invention and «^Pply for a patent, notwithstanding his 
supposed acquaintance with the machine, if he w^as the real inventoi;, 
he got Flohl,! a draftsman at the factory, to make drawings for him 
secretly, a press being set up in a separate room where Flohl, with 
the connivance of Pease, was locked in by Jordan, for that purpose. 
The fact is that, although the experiments, which were carried on 
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at the factory to try and evolve something by way of improvement 
on existing methods, out of which the présent invention grew, were 
knovvingly conducted in the interest, as they were at the expense, of 
Mt. Brookfield, the subséquent assignée of the patent, there was a 
conspiracy by Pease, the superintendent, and Jordan, his assistant, 
into which one or two others were drawn, to get advantage of the 
resuit, on the discovery of which they were discharged. Jordan, at 
the instance of Pease, a few days afterwards, made application for a 
patent, claiming the invention, but dropped it when it was thrown in- 
to interférence with the application of Kribs, which was subsequently 
put in. Two years later, when he and Pease had organized a Com- 
pany to exploit the device, he tried to get the question reopened on 
the ground that he had been deceived by his attorney, which was 
shown to be false. Taken altogether, his testimony is not calculated 
to impress one with its truth; and the others called in the same be- 
half are not in much better plight. Ail of them were discharged em- 
ployés, except Anthony Kribs, a brother of the inventor, whose ill will 
is equally marked ; and agàinst this we hâve the testimony of a num- 
ber of apparently disinterested parties who worked at the factory, 
and were thus in a position to know, who one and ail déclare thàt 
the invention was not that of Jordan, but of Kribs. It was so de- 
cided in the interférence proceedings, which, while not conclusive 
upon us, it is for the défendants to overcome (Morgan v. Daniels, 
1S3 U. S. lâO, 14 Sup. Ct. 772, 38 h- Ed. 657), and this, as is shown 
by this review of the évidence, they hâve not donc. 

The patent is thereforè valid, and to be sustained ; not necessarily 
in ail its parts, but to the extent that the real invention goes. There 
are 10 claims in ail, of which 6 are relied on, as set forth below : 

"1. An actuating rod provided with a détachable screw plunger, combiued 
with a rotary spindle adapted to engage the screw plunger, and a movable 
mold adapted to travel froru the actuating rod to the spindle, substantially 
as descrilied. 

"2. An actuating rod provided with a détachable screw plunger, combined 
with a rotary spindle adapted to engage the screw plunger, a mold, and a 
movable support for the mold, substantially as described. 

"3. An actuating rod provided with a détachable screw plunger, combined 
with a rotary spindle adapted to engage the screw plunger, a mold, a movable 
support for the mold, and a lock for holding the support with the mold in 
operatlve position relatively to the actuating rod and spindle, substantially as 
described." 

"6. An actuating rod provided with a détachable screw plunger, combined 
with a rotary spindle adapted to engage the screw plunger, and a movable 
mold adapted to travel from the actuating rbd to the spindle, said actuating 
rod and spindle beiug independent of one another, substantially as described. 

"7. An actuating rod provided with a détachable screw plunger, combined 
with a rotary spindle adapted to engage the screw plunger, a movable mold 
adapted to travel from the actuating rod to the spindle, and independent 
actuating levers for the rod and the spindle respeetively, substantially as de- 
scribed. . 

"8. An actuating rod provided with a détachable screw plunger, combined 
with a rotary spindle adapted to engage the screw plunger, a mold, a movable 
support for the mold, and a standard for supporting the actuating rod and 
spindle and about which the support is movable, substantially as described." 

Of thèse the first is the broadest, the éléments being (1) an actuat- 
ing rod, provided with (3) a détachable screw plunger, (3) a rotary 
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spindie, adapted to engage the plunger, and (4) a movable mold, 
adapted to travel from the rod to the spindle. The second varies from 
this in calling for (4) a mold, otherwise undescribed, and (5) a mov- 
able support for the mold. The third differs from the second only 
in having a look or detent to hold the rotary table in place relatively 
to the rod and spindle; while the sixth and seventh differ from 
the first,'the one in specifying that the actuating rod and the spindle 
shall be independent of each other, and the other that there shall 
be independent actuating levers for the rod and spindle respectively. 
No one pf the distinguishing features which are SjO relied on, how- 
ever, is of sufïicient significance to be made the subject of a separate 
claim. And the same is to be said also of the standard supporting the 
rod and spindle, about which the tabl=ç turns as speçified in the eighth 
claim— T>vhiçh' in other respects f ollows. the second — a standard being 
necessanly irnplied in ail, and resulting, if allowed, in a clear duplica- 
tion of daiins. The third, sixth, seventh, and eighth . cannot, there- 
fore, be sustained. 

Neither, in pur judgment, can the first The difficulty with it is 
that it is too broad. The invention, as stated by complainants' coun- 
selin their briçf, "consists in the combination of fiye éléments, to wit, 
an actuatipgjrod, a détachable screw plunger, a rotary spindle adapted 
to engage, the screw plunger, a movable mold, and a rotary table or 
its equivalpnt to support the mold and carry it in a fixed and prede- 
termined path ïrom the actuating rod to the- spindle and back again 
from the spindle to the . actuating rod." And this is repeated in sub- 
stance at pther places, claira 2 being also referred to as accurately 
describing the çombinatipn named. This corresponds with our own 
view. But bf. the éléments so speçified, the first claim bas only four, 
the rotary table, or movable support being left out. Nor is this to be 
supplied from the description given to the movable support, as adapt- 
ed to travel from the rod to the spindle. Granting that, under some 
circumstances, "adapted to travel" might imply a structural arrange- 
ment by wh^ch the mold is to be moved back and forth mechanically, 
between the designated points, in a fixed and predetermined path, yet 
this is not ail; ' There is also the means employed, which is of the es- 
sence of thé invention, being necessary to difïèrentiate it from the 
prior art, and entering directly into the resuit. It is not alone, in 
other words, that the molds go back and forth, but that they do so 
in a spécifie way. A movable support of some kind is thus required, 
short of which the invention is not found, and this the first claim does 
not hâve. Moreover, if, disregarding this, this élément is read into 
the claim, it is not distinguishable frorh the second claim, which it 
thus duplicates and destroys. ' Whichèver way, therefore, it is regard- 
ed, it is invalid and cannot be sustained. 

Not so, however, the second claim, which still remains. This, for 
the reasons given in this discussion, accurately represents the inven- 
tion, within thenarrow limits to which it is necessarily confined, and 
is good. There may be other features, not found in it, such as the 
measure or filling vessel, the shell, and the detent, which make for 
greater convèhience or efficiency; but the mold, the détachable plung- 
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ery the actuating rod, the rotary spindle, and the movable support, 
àli of which coôrdinated together, constitute the working machine, 
and no one of which can be left out, are hère, and establish the vahd- 
ity of the claim. And, so far as the decree of the court below is based 
upon this part of the patent, it is correct, and is to be aiïirmed. 

In the account which was directed, the complainants were award- 
ed the entire profits derived by the défendants from the sale of in- 
sulators made on inf ringing machines. Exception is taken to this, 
that the patent is not for the product, but for the machine alone, and 
that ail that the complainants are entitled to in conséquence is what 
was saved to the défendants over the use of other machines. The an- 
swer to this is, that they could not hâve made anything by the old 
way. The Kribs press superseded ail others, and went, at once into 
gênerai use, both by reason of increased output as well as better work. 
Insulators made according to previous methods were practically un- 
salable, costing too much and not coming up to the mark. No doubt 
the saving or advantage to the défendants is the true measure. Ca- 
wood Patent, 94 U. S. 69&, 34 L. Ed. 238. But this may well be taken 
as represented by the différence between profitable and unprofitable 
commercial manufacture. More accurately, it would be the différence 
between the cost of insulators as made by the machine of the patent 
and the cost as made by those open to the défendants, which it dis- 
placed. '• But for ail practical purposes, the two under the évidence 
are the same. If salable articles, in other words, could not be made 
at the ruling priées, by the old methods, without a loss, while with 
the machine of the patent there would be a profit, the profit so made 
has certainly been saved or gained from the invention. The saving 
might be more than this, dépendent on the extent of the loss with 
other machines. It is clear that it would not be less. But the reckon- 
ing, as it is to be observed, is not up, but down. That is to say, we 
start with the price at which marketable insulators could not be profit- 
ably made on the old machines, and f ail to their cost by the new, 
and the différence represents the saving or gain between the two. 
It does not matter, in this estimate, how the price which is so taken 
for the test happens to hâve been brought about, whether by natural 
agencies or not. It is the point where selling price and cost of produc- 
tion are the same, so that there is no profit in manufacture, that is 
the guide; by the price, meaning that which prevails in the market, 
which éliminâtes the cause of it, whether from one thing or another. 
And it is to this price that we must assume that the witnesses speak 
when they say that salable insulators could not be produced without 
loss on old-style machines. 

It is said, however, that the so-called Kribs press, on which the 
estimate of profits is based, had other features, including some taken 
from the second Kribs patent, on none of which the défendants in- 
fringe. But the devices which are so referred to, which, no doubt, 
contribute to the gênerai efficiency of the machine, are incidental 
rather than essential, and it is the latter that count. So far 
as the other Kribs patent is concerned, the parts are a little more 
highly organized; that is ail. Considérable stress is laid, however, 



on tHe importance of the fillhïg'|iiecë, which has .a. grç'atideal to dp, 
as Jt is said, with the' tisefulness of ;th'e madliine. But tWfilling pièce 
plays nô part in niolding; "pony'! îiisulators, so called^ virliich, as we 
uiidèrstand it, coiistifute by far thé b'ulk ol'thbse made; 'beâideS which 
— and this applies to'àll the feàturès which the defendaùts do'not in- 
f ringe-r if not usedi ,% them s thej. bave not contributed to and do not 
enter intp, the profits "dçrived by thetî) from those which; theyndid use; 
andjifis with thèse profits alone ithat we are at présent-, concerned* 
Further t^an this, theiinfringementiin this case was deliberate, with 
every rneans taken to avoid beingresponsible for it, and, ifthere are 
any uncertainties in the situation,;;it ,is for the défendants, and not 
the conjiplainants, to clear them up. Rose v. Hirsh, 94 Fed. 177, 36 C. 
C. A. 132', 51 h. R. À. 801; Regjna Music Box Co. Y. Otto (C. C.) 
114 Fed..508,V ' ., , . . , ,y 

In the spring of 1903, the;defendai}ts secured the right to use a 
Duffield machine, from ; which time on Wq profits areclaimed. In 
thjs, machine the screw pjunger is permanently attached ta the rotary 
spihdle, and so is not; détachable as'specifiied in the patent, on which, 
in conséquence, it was held not to infringe. Brookfieldl v;., Elmer Gla&s 
Works, 1^4 ,Fed, jl97, 83 C C. À- 180. It is contended, on the strength 
of this, that the Duffield being a successful machine,! and ytheinven-. 
tion iu; suit being only.distinguighablejfrom it by ithe detachability • of 
the plunger,: the;,pr,ofit§ which are recoverable -hère ate toi h&' con- 
fined to the-, ^avifl,g from this me ,.|eature, and cannOt esctend tô tha 
whol? deyiçe. But this overrefin^s^ as well as, confuses-; the case. The, 
infringement was of the invention as arWîbole. The ; défendants got 
the benefit,;not of one feature,,but of ail, and thesaviiïg thereby ef-; 
fected cannot be divided around. It is notas though they weré béing 
charged for inf ringing , w/ei; of the machine, whefe the profits recov- 
erable would .propçrly be confinedtotlliose,realized from the features 
wiiich constituted the patentable advanee, on the pcior art., Force 
V. Swoyçr Boss ilfg. Ço,.„ 143, Ifed. 894^ 75 C- C A.j 103. The in- 
fringement hère is in the^j^ of the patented machine, and response 
must be m^d^e in conséquence for the saving effetted, not from any 
pafticular part,: but f rorn, the whole. It js said that this makes' the; de- 
fendants pay $2,9,910.^^ for the différence between, a détachable plung- 
er and one witiere the spindle is attached, and, contfasting what they 
have now iT"? the Duffieîd machine with what there was then, this may 
be the casç, But infringement is to be'; jiUdged, by ; the state of the 
art when it talces placÇj;3,nd not by sorn^hing like the Dufiîeld, which 
has corne rin^ §iiice. . It jS; nptj therefpr#s;;t0 be stated in terms of that 
device, as this is. Had the défendants had the II)ù.;ffield machine, with 
its spindle attachment,they would nQt,;;vOf course,, have had to xesort 
to the Kribs, as theyidid, and, would tb;gs.have'saved what théy are 
now çalledupppto rneçt. .rBut.thisrdo§s,npt make them any less liable 
therefor. , Noj- can it iber-^said that, $^9,910.48 is the price they pay 
for the slight: différence beti^reen tli/e;,,Wo^; ,That is the cost to them of 
the infringemiçnt. :Tt)at;is ail. : And, if H cornes high, the time to 
think of that.wasjjat tbe;Start. ■;,. , 

But itriis;fiifther s^i;d that the prpfitSiiwith which the défendants 
are charged were largely brought about by an illégal combination in 
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restraint of tradé, negotiated by Mr. Brookfield in violation of the 
Sherman anti-trust act, by which the only three manufacturers of glass 
insulators in the United States — the Brookfield Glass Company, of 
Brooklyn, N. Y., the Hemingray Glass Company, of Munice, Ind., 
and the défendants, represented by C. S. Knowles, a jobber of Bos- 
ton, Mass., who controlled their output — were brought together in 
an agreement to maintain priées. The agreement referred to was 
made in April, 1901, and continued in force until about October 1, 
1902, when it was abrogated at the instance of Mr. Brookfield, be- 
cause it was not being lived up to by the défendants, as claimed. 
By it the différent manufacturers named were to limit their produc- 
tion, and to sell according to an established schedule of priées, with 
préférences to certain favored customers. Two points are made with 
respect to this: (1) That, being prohibited by law, as a combination 
in restraint of trade, a court o£ equity will not do anything, directly 
or indirectly, to aid either party to recover the fruits of it; and (2) 
that, being only answerable for mechanical advantages derived from 
the invention in the manufacture of insulators, the défendants can- 
not be held for profits on sales which are the resuit of prices artificial- 
ly stimulated by purely commercial activities. But neither of thèse 
contentions is sound. This is not a suit to recover the fruits of the 
agreement, but to charge the défendants with their wrongdoing with- 
out référence to that. It is true that they may hâve realized more 
because of the agreement, but that does not draw it directly or in- 
directly into the relief sought. The complainants do not hâve to set 
it up or rely upon it, which is the test. And, on the contrary, it is 
the défendants who seek to make use of its illegality as a shield be- 
hind which to escape. The law under such circumstances leaves the 
parties to an illégal contract as they are found. St. Louis R. R. V(. 
Terre Haute R. R., 145 U. S. 393, 12 Sup. Ct. 953, 36 L. Ed. 748. It 
will not aid the one to get ofï, any more than the other to get on, by 
means of it. Its sole concern, if the contract is unexecuted, is that 
it shall do nothing to carry it out. And where it has been executed, as 
hère, that is the end. Neither can the complainants be made respon- 
sible for the agreement, whatever its character, or whatever stage of 
it has been reached. It is true that Mr. Brookfield, their testator, 
representing the company of which he was the head, assisted in nego- 
tiating it and bringing it about. But the party who got the direct bene- 
fit from it was not Mr. Brookfield, but the Brookfield Glass Works, 
and, unless the distinction between corporate and individual inter- 
ests is set aside, they are not to be confused hère. Nor, aside from 
this, does it matter that by the concerted action of the several manu- 
facturers of insulators, including the défendants, prices were put 
up to a figure beyond what they otherwise would hâve been, con- 
trary to law. As already pointed ôut, the question is the profit or 
advantage, in matter of fact, which the défendants got out of the 
infringement, and this dépends on whether or not they could manu- 
facture, without loss by the old methods at market prices, not how 
those prices came about, whether naturally or artificially, or what 
under other conditions they might hâve been. And for this compari- 
son the prices established by the combination of manufacturers com- 
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plained of riiây properly be takëiij the défendants, according to the 
évidence, being reasoiiably prosperotis when they were maintained, 
but being put otit of business, although having thé help bf their'iri- 
fringing machines, wbren the agreement was abrogated ànd priées went 
down. 

Finding, therefore, no material error in. the record, the decree is 
affirmed. 



BROOKMEIiD v. NOVBLTT GLASS JÎFG. GO. 
(Circuit Céùrt, Of Appeals,T?hird Circuit June 1, 1909.) 
; , J^o. 7, October Term, 1908. 

1, Patents (S 286*)— Suits toK Inpbin&émènt— Damages RecIoverablî!. 

The Individuel owter of a patent sulng for Its Infringement for hlm- 
self alone cannot çecover damages sustalned by reason of the . infringe- 
ment agalnst a corpt^atlon licenseé In whleh he Is à stoèkholdèr, such 
damages being recoverable onlylna Suit by oir onbèhalf of the corporation. 

[Ed. Note.— For other casés, see Patents, Cent. Dig. iS 453-456; Dec. 
Dlg. §286.:*] 

2. Patents (§§ i286, 310*)— Pteadino (| 236*)— Appeai. and Kebou (§ 959*)— 

Suit for Infeingement by Owneb— Damages to Nonexclusive LiCENSEaa 
— Pleadings— Amendmi^nt Afteb Pboofs— Disceetion 0» Coubt. 

Whlle, no doubt, the damages suffered by the nonexclusive licenseé by 
suflferanee Of a patent, by réason Of Its Infringement, must be recovered, If 
at an, by the owner of the patent pï'oseeuting in behalf of such licenseé, 
yet, where a blU apparently proceeds In the Interest and for the benefit of 
tbe owner alone, nothlng by way of damages can be clalmed thereunder on 
such llcensee's accotint. There should bé something In thé bill to Indicaté 
it, bOth &a the ground of estoppel and notice, If that Is to be the case; anà 
the refusai to allow an amendment to meet thls, after the proofs are ail 
in, whlle not necessarily too late on ithat account, Is within the discrétion 
of the court below, wlth which, undèr ail the clrcumstahces In this case, 
the appellate court wlU not interfère. 

[Ed.- Note. — iFor other cases, see Patents, Cent. Dig. § 455; Dec. Dig. 
§§• 286* 310;* Pleading, Cent. Dig. § 601; Dec. Dlg. § 236;* Appeai and 
Error, CeAt. Dlg. §§ 3825-3833 ; Dec. Dig. S 959.*] 

8. Patents (§ 310*) — SiJiïs fob InfeingemEnt— Supplemental Bill to 
CHAEGe Officees of Coepoeation. . 

The granting of leave to the complalnant In a suit for Infringement 
against a ' corporation to file a supplenifental bill to charge the officers of 
the corporation wlth Personal liablllty for the profits recovered, on the 
ground that they fraudulently disposed of the property of the corpora- 
tion to évade payinept, is within the discrétion of the court, and its ac- 
tion in, refusing siich leave will not be disturbed by the appellate court, 
compilàihant having a Complète remedy by an independent creditors' bUl. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 310.*] 

Appeai f rom the Circuit Court of the United States for the District 
of New Jersey. 
For opiniçn below, see 170 Fed. 830. 
John G. Johnson and Robert N. Kênyon, for appfellâtot, 
Joseph C.' Fraley and Walter H. Bacon> for appèlleë.'' "- 

Before GRAY and BUFFINGTON, Circuit Judges, and ARCH- 
BALD, District Judge. 

•For ptUor cases ses same toplo & i numbbb In Dec. & Am. Dlgs. 1907 to dat», & Rep'r Indeatea 
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ARCHBALD, District Judge. The cross-appeal of the complain- 
ants brings up the question of damages, which the court below denied. 
It is contended that the Brookfield Glass Company, of which Wilham 
Brookfield, the complainants' testator and owner of the patent, was the 
controlling stockholder, the glass company being his licensee, was 
equipped to take care of the demands of the market of which it was 
deprived by the défendants' infringement, and that the complainants, 
suing hot only for themselves but in its behalf, are entitled to re- 
cover by way of damages what the glass company would hâve made 
on the 7,500,000 insulators which the défendants manufactured and 
sold during the time of their infringement, amounting to $45,514.26, 
as found by the master; as well as the losses incurred by that com- 
pany for the same period by the réduction in profits on those which it 
did make, due to the compétition of the défendants, amounting to 
$9,186.83— making a total claim of $54,701.08. But unfortunately for 
the claimants, there are several things which stand in the way. In 
the first place, it is by no means certain, nor even reasonably probable, 
that, if the défendants had not been in the market, the glass company 
would hâve got the orders which the défendants filed, the Hemingray 
Glass Company having also to be reckoned with, who no doubt would 
hâve got a share, the amount of which no one with any degree of 
approximation can say. But more than this, it was the Brookfield 
Glass Company, in any event, that was damaged, with which Mr. 
Brookfield individually had no concern. It may be that he failed by 
just so much of what he otherwise would hâve got in dividends, and 
that this would hâve been quite considérable, holding 1,370 out of a 
total of 1,500 shares, as he did. But the distinction between corpora- 
tion and stockholder, already recognized in another connection for the 
complainants' benefit, being preserved, he would not be entitled to 
assert as his own the profits lost to the cornpany, nor to claim his 
unapportioned share of them, whatever that might be. 

It is said, however, that the glass company was a non-exclusive li- 
censee by sufïerance, and that the damages which it suffered by the 
infringement must be recovered, if at ail, by Mr. Brookfield as owner 
of the patent prosecuting in its behalf. This, no doubt, is the law. 
Birdsell v. Shaliol, 113 U. S. 485, 5 Sup. Ct. 244, 38 L. Ed. 768. But 
it does not necessarily dispose of the case. Neither is it ruled by 
Yale Ivock Company v. Sargent, 117 U. S- 552, 6 Sup. Ct. 934, 29 
L. Ed. 954, where the owner of the patent was allowed to recover 
damages to a partnership of which he was a member, to which, having 
a direct interest in the whole, he no doubt had the right. Nor is 
Tilghman v. Proctor, 135 U. S. 136, 8 Sup. Ct. 894, _31 L. Ed. 664, 
applicable, there being no proof there that any one beside the plaintifï 
had any interest légal or équitable in the patent, and the question being 
not as to the plaintiff's damages, but the défendants' profits, which the 
plaintifï was held entitled to recover, no matter to whom they were 
eventually to go. It is not as though suit were brought in the présent 
instance for the benefit of the Brookfield Glass Company as licensee, 
or for the joint benefit of that company and the owner of the patent. 
So far as appears, the bill proceeds in the interest and for the benefit 
of the owner of the patent alone, and it is not at this stage to be trans- 
170 P.— 61 
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formed into something else. It is only where the licensee, exclusive 
or nonexclusive, is in fact, in whole or in part, the bénéficia* party, 
that anything can be claimed by way of damages on his account. 
And it should be made clear in some way that recovery is sought on 
the strength of it, if that is to be the case. Indeed, without some such 
averment in the bill, we hâve no record by which either the owner 
of the patent or the licensee is bound, and with the relation so loose 
as it is said to hâve* been hère, and as is true in the case of every 
licensee by sufïerance, it is ail the more necessary for the purpose 
of notice and estoppel that the défendants should be apprised of what 
they are to meet, and the complainants put on record what they in- 
tend to claim. Even, therefore, if the Brookfield Glass Company, as 
a mère licensee, could not be made a party (Blair v. Lippincott Glass 
Company [C. C] 52 Ped. 226), which we do not undertake to décide, 
we cannot resist the conclusion that, if anything by way of damages 
is to be recovered on its account, there should hâve been something 
in the bill to indicate, if that was indeed the case, that it was prose- 
cuted in part in its behalf ; and that, without this, the owner of the 
patent; proceeding to ail intents and purposes for himself alone, is 
to be Gonfined to the damages which he lias himself received, of 
which those of his licensee are not a part. 

Feeling the stress of this, or at least to obviate it, a motion was made 
to amend the bill in this respect, the refusai of which is assigned for 
error hère. But the amendment was applied for after the proofs were 
ail in, and, while not necessarily too late because of that, it was within 
the discrétion of the court to refuse or allow it, and we see no occasion 
to interfère with what was done. Nor is this ail that there is to be said. 
As just stated, at the instance of the complainants, we held, on the de- 
fendants' appeal, that Mr. Brookfield was not to be identified with the 
Brookfield Glass Company, so as to make him answerable hère for 
the combination in restraint of trade, in which the glass works was 
involved, as there shown; and if now, disregarding the state of the 
record, we recognize the suit as nevertheless proceeding for the dam- 
ages to that Company, it will be necessary for the sake of consistency, 
if nothing else, to go back and revise the conclusion reached on the 
strength of it, that, being brought by Mr. Brookfield and not by the 
glass Company, it was immaterial whether there had been an unlawful 
combination to enhance priées, the évidence of which was chargeable 
to the Company alone. FoUowing this out alsô, the conduct of the 
Company by which the profits lost to it, which are now claimed as 
damages, were made possible in the face of the statute, will also hâve 
to be looked into, as well as the means taken, by the cutting of the 
priées of those insulators which the défendants particularly dealt in, 
whereby, as it is charged, the défendants were driven out of the busi- 
ness. In so identifying Mr. Brookfield with the glass company as 
a party to the agreement which was entered into in its name to re- 
strict production and put up priées, it may bé further necessary to 
inquire whether, in treating with the défendants in that way and 
drawing them into the combination, knowing that they were making 
use of the invention, there was not an implied sanction or license to 
use the invention, which they would be entitled to set up. Ail things 
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considered, therefore, it is doubtful whether it would profit the com- 
plainants to break down the distinction which bas so far been recog- 
nized between Mr. Brookfield and the Company, and throw thèse 
matters into controversy, the resuit of which it would be difficult to 
présage. And, while we are not to be influenced by matters of policy 
which do not concern us, we may well décline to vary from what we 
hâve already decided at the instance of the complainants, in order to 
correct a supposed error for their benefit, when it is so little likely 
to do them any good. 

The complainants also asked leave to file a supplemental bill to hold 
the sevêral members of the défendant Company individually. It is 
charged that, anticipating the outcome of this litigation, and for the 
purpose of avoiding it, thèse parties deliberately disposed, as directors, 
of ail of the tangible assets of the company, paying themselves ex- 
orbitant salaries, which absorbed the profits and left the concern 
practically bankrupt; and that, finally, default was allowed in the 
payment of interest on the mortgage which had been given on thé 
company's plant, although there was abundant means to meet it, which 
resulted in a foreclosure and sale by which the company was stripped 
of the last vestige of its property. But the allowance of a supple^ 
mental bill is largely a matter of discrétion, and entirely outside of 
it there is a complète means of redress. If the individual mémbers 
of the company hâve acted in the way that is charged, there can be 
no question that a new and independent suit, in the nature of a cred- 
itors' bill to hold them personally, can be maintained. 10 Cyc. 665. 
Jackson v. Ludeling, 21 Wall. 616, 22 L. Ed. 492; Weston Elec- 
trical Company v. Empire Electrical Company (C. C.) 166 Fed. 869. 
And the complainants may well be remitted to the pursuit of that 
remedy, instead of being given leave to file a supplemental bill. 

The decree is affirmed. 



ACMEJ-KEYSTONB MFG. CO. v. DEABBORN et al. 

(Circuit Court of Appeals, Second Circuit. May 25, 1909.) 

No. 288. 

Patents (§ 328*)— Suit foe iNrRiNQKMENT— Pbeliminabt Injunction. 

The Dearborn patent. No. 039,669, for a blind stltch sewlng machine, 
held not so clearly infringed on the évidence as to warrant the granting 
of a preliminary Injunction ; but the granting of such an Injunction re- 
strainlng Infrlngement of clalm 3 of the Dearborn patent, No. 705,326, re- 
lating to the same subject-matter, held within the discrétion of the trial 
court. 

[Ed. Note. — For other cases, Bee Patents, Dec. Dlg. { 328.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 167 Fed. 568. 

This cause comes hère upon appeal from an order granting an in- 
junction pendente lite in an infringement suit under patents No. 639,- 
669, of December 19, 1899, No. 679,553 of July 30, 1901, and No. 

•For other cases see same toplc & S numbbb in Dec. & Ajc. Digs. 1907 to date, & Rep'r Indexes 
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705,326 of Tuly 22, 1902, ail granted to Charles A. Dearborn, and ail 
relating to blind stitch sewing machines. 

Harry E. Knight (William E. Knight, David J. Newland, and 
Charles C. Gill, of counsel), for appellants. 
Hillary C. Messimer, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. As to claim 1 of the first patent we concur 
with the opinion of the Circuit Judge that the question whether de- 
fendant's device has the particular rocking movement required by 
the claim in question, in view of the conflicting testimony, is too doubt- 
ful to be determined as the basis for granting a preliminary injunction. 

As to claim 2 of the second patent it was held that one type of ma- 
chine made by défendant infringed and that another type did not. 
Since défendant is now making solely the noninfringing type, it is 
not concerned with the continuance of the preliminary injunction, and 
therefo.re did not argue for a reversai. No question as to this claim, 
therefore, requires considération. The order in that particular is af- 
firmed. 

Claim 3 of the third patent (No. 705,326) reads as foUôvsrs: 

"In a bllnd stiteh. sewing machine, the combina tlon of a sultable stlteh-form- 
Ing mechanistii and a stationary presser-foot with a ridge-formlng rlb con- 
structed and arranged to engage the work beneath the presser-foot, and an 
npper feed dévice constructed and arranged to engage the upper exposed face 
of the work adjacent to sàid Hdge-f ormlng rlb, substantially as set forth." 

One type of defendant's machines concededly infringes. Of the 
other type , it is contended that it avoids infringement because its 
presser-foot has a slight vibratory motion during the time the goods 
are being fed forward. Such vibratory motion, complainant insists, 
is wholly without function. The Circuit Judge inclined to the opin- 
ion that défendants were merely attempting to get away from the 
précise f orm of the patent while retaining its advantages, and he 
granted an injunction against both types unless défendants should file 
a bond in the amount of $2,000. It is undesirable, especially in the 
Court of Appeals, to discuss the détails of mechanism and the con- 
struction of claims, where a crowded art is concerned, upon a record 
composed of ex parte statements, and which may possibly be material- 
ly modified when the cause is presented at final hearing. 

It is sufficient to say that in our opinion the disposition made in the 
Circuit Court of the motion for preliminary injunction was, upon the 
record before it, a proper exercise of its discrétion. The ofder, how- 
ever, should be modified by eliminating the first patent (No, 639,669), 
and, as modified, it is affirmed, without costs. 
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BBNBOW-BRAMMBE MFG. CO. V. EICHMOND CEDAE WORKS et al. 

(Circuit Court Of Appeals, Seventh Circuit March 18, 1909.) 

No. 1,541. 

Patents (§ 328*) — Infeingement— Mbans fob Opeeating Washinq Machines. 
The Sctiroeder patent, No. 535,465, for means for operating washing 
machines, discloses novelty and Invention. It covers a comblnatlon of 
éléments In a washing machine, and is entitled to tUe beneflt of équiva- 
lents. As so construed, Jield infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.»] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

This appeal is from a decree of the Circuit Court, dismissing 
the appellant's bill, alleging infringement of claim 1 of letters patent 
No. 535,465, for "means for operating washing machines," issued 
to John Schroeder March 12, 1895. The opinion of the trial court 
on final hearing is reported in 159 Fed. 161, and a prior opinion on 
motion for an interlocutory injunction appears in 149 Fed. 430. 

Taylor E. Brown and Philip Mauro, for appellant. 
Charles C. Bulkley, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The Schroeder patent in suit, No. 
535,465, now owned by the appellant corporation, has been extensive- 
ly involved in litigation over various infringements, in différent cir- 
cuits (successively in the Eighth, Seventh, and Second circuits), and 
adjudications appear in ail such cases, except the one at bar, up- 
holding both validity of the claim in suit and the charge of infringe- 
ment in each instance. The cases so appearing in the reports, prior 
to the adverse decree from which this appeal is brought, are : Schroe- 
der V. Brammer (C. C.) 98 Fed. 880; Brammer v. Schroeder, 106 
Fed. 918, 46 C. C. A. 41; Benbow-Brammer Co. v. Simpson Mfg. 
Co. (C. C.) 132 Fed. 614; Benbow-Brammer Co. v. Hefïron-Tanner 
Co. (C. C.) 144 Fed. 429; Benbow-Brammer Co. v. Wayne Mfg. 
Co. (C. C.) 157 Fed. 559. Other décisions of like effect are referred 
to in the record, which are unreported. 

The patent claim alleged to be infringed reads as foUows: 

"1. An operating shaft havlng a rotary reciprocating motion, a cylinder plac- 
ed upon the shaft and having a sliding movement thereon, and through which 
cylinder motion is alone communicated to the shaft, and a double row of teeth 
or cogs upon the cylinder extending at an angle to the shaft, combined with 
a driving shaft having means for revolving It attached to one end, and a 
wheel for engaging the teeth on the cylinder at the other, the driving shaft 
being driven contlnuously in one direction, substantially as shown." 

For description of the operating means of the patent and the gên- 
erai scope of the patentee's invention, as recognized and defined in 
thèse several décisions, référence to the opinions so reported, to- 

^For other cases lee game topic & { numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 



966. •; 170 PBDEBAL REPORTER.; 

gether with more récent opinions hereinafter mentioned, îs deemed 
suffidehtywithout'flirther spécification in the présent 'Oipifiiott. 

This decree dismisses the appellant's bill, upon the ground, stated 
in the opinion (159 Fed. 161, 165) of the trial court (in substance), 
that any novelty in the patent device'."must be found in the use of 
the slidii^g cylinder" (as described in the patent), and that clément 
was not présent, in the défendants' (appellees') washing machine, so 
that the patent, "if valid in view of the prior art," is not infringed. 
Another suit brought by the appellant in the Circuit Gourt for the 
Southern District of New York, wherein use was alleged of the 
same infringirig machine madé by thé appellees, was CO-pending for 
final he^ring— with the appellee Richmdnd Cedar Works, impleaded 
as a party défendant — and the appellant subsequently obtained a de- 
cree therein in its favor, under an opinion repbrted in Benbow-Bram- 
mer Mfg. Co. v. Straus et al., 158 Fed. 627. On appeal, this decree 
was a,ffirmed . by, the Circuit Court of Appeals for the Second Cir- 
cuit, in an opinion filed December 15, 1908. 166 Fed. 114. Coun- 
sel :f or the appellees f rankly concèdes that the last-ipentioned suit 
was substantially, identical, in the controversies involved and évidence 
submitted, with the instant case, and that .the final décision therein 
"must and should hâve its influence upon this court, if^ from a con- 
sidération of the opinion, it appears that the défendants' position as- 
sumed aridpresènted hère was considered." ■ ;. :' 

The operating means of the appellees' machine are fully described 
in thèse several opinions, and the distinctions in strucîturéof éléments 
which are rehiedi upon to escape infringement are pointed out in 
each of the.ppjnions referred to (159 Fed. 161, and 168 Fed. 627) 
in the Circuit ; Court. As well remarked in the, opinion of the Cir- 
cuit Court of: Appeals above cited, "the défendants' machine performs 
the samé function and àccomplishes the same resuit" as that of the 
patentée, so that > the only question "to be decided is whether they 
perform that function and accorriplish that resuit in substantially 
thé same mànner." 

The contention in support of the présent decree, nûtwith standing 
this décision contra, may be thus summarized: (a) That the pat- 
entee's invention, as claimed and allowed, is for "a mechanical move- 
ment," and not for a combination of éléments in a machine; (b) 
that its sliding cylinder, as described, is the essential and "distin- 
guishing élément"; (c) that the appellees' machine èmploys a dif- 
férent mschanical movement, which was old, arid not the sliding 
cylinder; (d) 'that the mèans so used by appellees is shown and de- 
scribed in pirior jpatents in évidence. I^aying aside the force of the 
prior decisions-rrrboth in référence to the validity and interprétation 
of the pateJJit claims and the présent issue of infringement — we deem 
it sufficient-to-temark, for dismissal of the forégoing propositions, 
that theJnyçntionis plainly described and allowed, as we believe, for 
a combinàtipi) bf rneans or éléments in a washing machine, and thus 
entitled to itiebénefit of the rules applicable to such daim; so that, 
novelty appéar!îng in the combination, the patent can neither be de- 
feated by proO-f that individual éléments were old, nor evaded by the 
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substitution of a well-known équivalent élément for like function 
and combination. 

The validity and scope of the Schroeder patent in suit, however. 
are net fairly open to question, in the light of the harmonious line 
of décisions thereupon (above cited) in prior litigation, and \ve be- 
lieve the last-mentioned opinion of the Circuit Court oi Appeals 
for the Second Circuit sufficiently states the rule to be applied in 
support of the like charge of infringement under the présent bill. In 
that view it is neither needful to détermine the eflfect otherwise of 
such final décision, upon like issues, in favor of this appellant and 
against the appellee Richmond Cedar Works, nor to discuss the évi- 
dence offered by way of défense. 

The decree of the Circuit Court is therefore reversed, with direc- 
tion to enter decree in favor of the appellant complainant for the 
relief sought in its bill, in conformity with the foregoing opinion. 



KAPP V. BENBOW-BRAMMER MFG. CO. 

(Circuit Court ôf Api>eals, Seventh Circuit. Mardi 18, 1909. Rehearing De- 

nied May 6, 1909.) 

No. 1,478. 

Patents (§ 328*) — Infringement— Means for Operating Washing Machines. 
The Schroeder iiatent, No. 535,4(55, for meaus for operating washiuji 
machines, hvld liifrluged. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Frank D. Thomason, for appellant. 
Taylor E. Brown, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The appellant is défendant in a bill 
filed by the appellee, alleging infringement of letters patent No. 535,- 
465, issued to John Schroeder and owned by the appellee corporation, 
and this appeal is from a decree against the appellant for équitable 
relief on final hearing of the issues. So the decree rests upon the 
same patent involved and considered in the case of Benbow-Brammer 
Manufacturing Co. v. Richmond Cedar Works, 170 Fed. 965, where- 
in opinion is filed herewith, and pronounces infringement of claim 1, 
which was likewise involved in that case. Reversai is sought upon 
like contentions for limiting the scope of invention to a particular 
élément (as described) in the operating means, and thus escaping in- 
fringement through departure from its spécifie form. 

The évidence is undisputed that the appellant's structure for a wash- 
ing machine is substantially identical in the function and resuit of 
the several éléments in the combination. In one of the operating 
means or éléments, however, a departure from the patent specifica- 

•For other cases eee same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tioiis appears, at least in form. This élément îs referred to in the 
brief for appellant, as "a means for converting the continuous révolu- 
tion of the drive pinion into a rotary reciprocal motion,", for which the 
patent daim spécifies "a. double row of teeth or cogs upon the cylinder 
extending at an angle to the shaft," while the, appellant's means are 
described in the brief as "a segmentai séries of pins that extend radi- 
cally from a hub." Both forms are identical in function, for upper 
and under engagement successively and continuously with the driving 
pinion or gear, to give the desired rotative motion — the so-called 
"single row of pins", presenting their upper and under face for such 
engagement alike with the "double row of teeth," described in the pat- 
ent — and their substantial equivalency is indisputable. 

As referred to in Benbow-Brammer Manufacturing Co. v. Rich- 
mond Cedar Works, supra, préservation of the monopoly granted un- 
der this patent has required much and constant litigation, and the line 
of opinions there cited, upholding both validity of the claim in suit 
and invention therein of sufficient merit to entitle the patentée to a 
fair range of équivalents, plainly authorize such interprétation under 
the présent évidence to charge inf ringement. The merit of the in- 
vention lias been well recognized, both in judicial opinions and i" 
the repeated efforts of other manufacturers to supply the market with 
imitations ; and we believe the appellant has appropriated the es- 
sence of such invention, with the déviation above mentioned in the 
nonessential form of one of the operating means — a mère colorable 
evasion^so that the appellee is entitled to the relief granted by the 
decree. 

The decree of the Circuit Court, accordingly, is afErmed. 



CHICAGO RY. EQUIPMENT CO. et al. v. PERRY SIDE BEARING CO. et al. 
(Circuit Court, N. D. Illinois, E. D. January 9, 1909.) 

No. 28,074. 

1. Patents (§§■ 140, 144*)— Reissues— Validity— Peesumptions fkom Gbant. 

On an application for a reissue of a patent, where it is souglit to broad- 
en tlie claims, the burden rests on the applicant to clearly establish in- 
advertence, accident, or mlstake ; but the grant of the reissue raises a pre- 
sumption that proper ground therefor was shown, and the courts will 
not review the décision of the Commissioner, unless unsupported by the 
record. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 205, 216; Dec. 
Dig. a 140, 144.*] 

2. Patents (§ 147*)— Reissues— Vaxidity. 

Unless the court can find that the Invention of a reissue îs described as 
the invention In the original patent, and that the patentée Intended to se- 
cure it as his tnvenlion in the original, the reissue is not for the same in- 
vention, and is invalld. 

[Ed. Note. — For othér cases, see Patents, Cent. Dig. § 220; Dec. Dig. § 
147.*] ' 

3. Patents (§ 328*)— Validitt op Reissue— Side Beaeing for Cabs. 

The Wands reissue patent, No. 11,611 (original No. 533,763), for a side 
bearing for rallway cars, granted on an application made 23 months after 

•For other cases s«>e same toplo & § numbeh in Dec. & Am. DlgB. 1907 to date, & Rep'r Indexe» 



CHICAGO ET. EQITIPMENT CO. T. PERKT 8IDE BEAKING 00. 969 

the issue of the original patent, is vold, botli on the ground tliat tbe 
claims are a departure from and broader than those of the original, and 
also for anticipation in the prior art. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 
i. Patents (§ 328*)— VAiiDiTT— Abandonment of Invention. 

The Wands patent, No. 590,286, for a side bearing for rallway "ars, la 
void on the ground that such features of the device as disclose invention 
were abandoned to the public. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.* 

Abandonment of Invention, see note to Hayes-Young Tie Plate Co. v. 
St. Louis Transit Co., 70 C. C. A. 6.] 
6. Patents (g 328*)^Infbingkment— Side Beabing fob Caes. 

The Wands patent. No. 694,503, for a side bearing for railway cars, 
discloses Invention in the feature designed to prevent the accumulation of 
dust in the structure, and is valid ; also held Infrlnged. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

6. Equity (i 330*)— Mdxtifaeiousness of Bili^Waiveb. 

The défense of multifariousness is one for the discrétion of the court, 
and wlll not be allowed to prevall in a case In which the testimony bas 
been talien and final argument made. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 663 ; Dec. Dig. 5 
330.*] 

7. Patents (| 328*)— Infeingement— Side Beaeing fob Cars. 

The Huntoon patent. No. 694,549, for a side bearing for cars, was not an- 
ticipâtes, and discloses invention ; also held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

8, Patents (§ 287*)— Diabilitt fob Infeingement— Offices of Cobporation. 

An Individual who owns practically ail of the stock of a corporatioa 
and personally controls and directs Its action may be held jointly llable 
witb it for Infringements of a patent by the corporation. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 459; Dec. Dig. 
§ 28?.*] 

In Equity. On final hearing. 
See, also, 170 Fed. 982. 

Jesse A. Baldwin, Paul Bakewell, and F. R. Cornwall, for com- 
plainants. 

Offield, Towle & Linthicum and Albert H. Graves, for défendants. 

KOHIvSAAT, Circuit Judge. The bill herein seeks to enjoin de- 
fendants from infringing (1) claims 4, 5, and 6 of reissue pat- 
ent No. 11,611, granted to John C. Wands June 15, 1897; (2) claims 
1 and 3 of patent No. 590,286, granted to said Wands June 15, 1897; 
(3) claims 23, 24, 35, 26, and 27 of the patent No. 694,503, granted 
to said Wands March 4, 1902; (4) claims 17, 18, 19, 20, 21, 22, 23, 
24, and 25 bf patent No. 708,601, granted to said Wands September 

9, 1902; (5) claims 1 to 11, inclusive, of patent No. 694,549, granted 
to C. F. Huntoon March 4, 1902 — ail having référence to side bearings 
for railway cars. 

The reissue patent above named is based upon the application filed 
Nôvember 21, 1894, for patent No. 533,763, granted to John C. Wands 
for a side bearing for railway cars, June 15, 1895, and the four claims 
of that patent are made a part of the reissue patent as claims 7, 8, 9, 

*For otb«r eajteu se» same toplc & S nvubeb io Dec. b Am. Dise. 1907 to date. & Reo'r ludsxw 



970 170 FBDBBAL EBPOETEB. 

and 10 thereof. The substance of the matter claimed in the reissue, 
sô f àr as is material' heréin, is the centering or spring device. An in- 
spection of the file wrapper in patent No. 533,763 discloses the fact 
that ail of the claims asked for were rejected by the examiner except 
th^e calling for this résilient centering device. 
, The application for the reissue was filed December 31, 1896. In this 
latter application the inventer, Wands, states: That letters patent 
granted to him. No. 533,763, on February 5, "1896," are inoperative 
or invalid for the reason that the spécification thereof isdefective or 
insufficient, and that such defect or insufïiciency consists particularly 
in this: That the claim is not coextensive with the staterftent of inven- 
tion, whîch invention, as stated in Unes 16 to 22, pa;gel, of the print- 
ed spécification of said patent No. 533,763, is as follows: 

"My Invention eonsists In a séries or nest of antl-frlctlon. rollers carrled 
by a relier f rame and operatlng dlrectly upon the bearlng-plate that Is bolted 
to the top bolster, and varlous other novel féatures of construction, comblna- 
tion, and an'angement of parts^ bérelnafter descrlbed and claimed." 

That ^aid errors arose from inadvertence, accident, or mistake, and 
virithout any îraudulent or deceptive intention on the part of déponent. 
That the omissions sought to be supplied are: (a) A claim for the 
combination with a bolster and a bearing-plate of a séries or nest of 
anti-friction rollers carried by a roUer frame, and operating directly 
upon the béaring-plate that is bolted to the top bolster; (b) a claim 
for a side bearing for railway cars comprising a séries of anti-friction 
rollers arranged in concentric rows, the rollers of the adjacent rows 
overlapping; (c) a claim for the combination, with à Wovable anti- 
friction deyice for the side bearing of a railway car, of a spnng for 
restorihg feâid anti-friction device to its normal position when released 
by the tilting of the body of the car. 

■ The applicant further charges that his attortieys, being misled by the 
opinion of the Commissioner, accidentally omitted to append claims co- 
extensive with, the invention, and that he, being unver§ed in the lan- 
guage necessary to secure his invention, believed that it was fuUy cov- 
ered, until a pionth last past, when he was informed by persons skilled 
in the art that such was not the case. 

Défendants ingist the t:eissue patent is void because (1) there was 
no true accident, inadvertence, or mistake; (3) the patentée was 
guilty of lâches; (3) the reissue patent is for a différent invention 
from the original. 

It will be obsérved that 23 months intervened the grant of letters 
patent in No. 533,763 and the applic;ation for a reissue thereof. The 
record disclosçs no question of intervening rights, nor of équitable 
estoppel, the presçnce of which seems, to hâve generally been deemed 
a matter to be considered, especially with référence to lâches, although 
it was heïd'in'White v. Dunbar, 119 Û. S. 47, 7 Sup. Ct. 73, 30 L. 
Ed. 303,; that;,,, •: 

"The existence of Intervening rights adds nothlng to the Jljegallty of a 
reissue whiCh bas been expanded to cover more than the original, patent spught 
to çover. 'I^hat Is dedqced from gênerai pi;lnciples of law as.appUed to th« 
statutesaiithoiiizlng reissues and afEectirig the rights of the goverument and 

the puUiC'V, ,;...:;: , ,, , , ,,.,,, , , . , . 
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It seeins to hâve beeni with some reluctance that the courts hâve 
construed the reissue statute so as to permit the enlargment of daims. 
Rev. St. § 4916 (U. S. Comp. St. 1901, p. 339,3), provides for a reissue 
of a new patent for the same invention (1) whenever any patent is in- 
operative or invahd by reason of a defective or insufficient spécifica- 
tion; (3) or by reason of the patentée claiming as his own invention 
or discovery more than he had a right to claim as new, if the error 
has arisen by inadvertence, accident, or mistake, and without any 
fraudaient or deceptive intention. 

In Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783, the court, reà- 
.soning from the history of the statute, says : 

"It is natural to conclude that the reissue for the latter pnrpose [making a 
claim broader] was not in the mind of Congress when it iiassed the law In 
question." 

Discussing the subject further, the court says: 

"But by a curlous niisappllcatlon of the law It has come to be prlncipall.v 
resorted to for the purpose of eularging and expanding patent c-laims." 

In TopliflE V. Topliff, 145 U. S. 156, 13 Sup. Ct. 825, 36 L. Ed. 658, 
the court reviewed Miller v. Brass Co., and said : 

"It is a mistake to suppose that that case was intended to settle the prin- 
ciple that under no circumstauces would a reissue containing a Iiroader clain» 
rhan the original be supported. We hâve no désire to modify in any respect 
rhe views expressed in that and subséquent cases with regard to the validity 
of reissnes." 

In Freeman v. Asmus, 145 U. S. 336, 13 Sup. Ct. 939, 36 U Ed. 
685, it was sought by reissue — 

"To eonstrue the first claim so as to cover any liind of a blast furnace with 
a closed breast. having a slag discharge-openiag cooled in any way, or to any 
extent, .by water. There Is nothing in the original spécification whieh Indl- 
oates that any sueh claim was intended to be made In the original patent. 
On the contrary, the whole purport of that spécification shows that It was 
intended to claim only a slag discharge-piece or cinder-block constructed and 
attached In a spécifie nianner." 

The court held that the reissue was not for the same invention as 
the original patent, and that: 

"There is nothing inconsistent with the foregolng views in our décision in 
Toplilï V. Topïifï." 

From thèse and other décisions, it seems clear that the burden of 
showing mistake is upon the applicant in ail cases involving the broad- 
ening of a claim, and must be plainly established. There is a line of 
cases holding that the grant of the reissue patent constitutes a prima 
facie presumption of its validity. Walker on Patents (4th Ed.) § 493 ; 
Clark v. Wooster, 119 U. S. 336, 7 Sup. Ct. 317, 30 L. Ed. 393 ; Whit- 
coinb v. Coal Co. (C. C.) 47. Fed. 655. 

In Topliff V. Topliff it is said that the court will not review the dé- 
cision of the Commissioner as to inadvertence, accident, or mistake, 
"unless the matter is manifest from the record." This language is 
repeated in substance in Hobbs v. Beach, 180 U. S. 395, 31 Sup. Ct. 
409, 45 L. Ed. 586, and may be deemed to express the final conclusion 
of the Suprême Court in the subject; so that, notwithstanding the 
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burdenmhich îs cast upon the complainant to maintain his allégation 
of accident and mistake in this cause, the défendants must take the 
onus of showing that the facts df record do not sustain the presump- 
tion arising f rom the grant — which is no greater than that arising f rom 
any grant of a patent. 

It is défendants' contention thatat appears from the record that no 
mistake occurred in the proceedings resulting in the grant of Wands' 
original patent, No. 5 3 3, '7 6 3, and that the reissue is for an invention 
différent from that of the original patent. This involves a comparison 
of the two. The presumption arising from the grant of the reissue at- 
taches only to the existence of accident, mistake,. and inadvertence, 
and not to the identity of the invention. 

AU of the four claims of Waiids' original patent call for a peculiar 
arrangement of anti-friction rollers. Claims 1, 2, and 3 in terms 
set out nested or altemated rollers,: ,and describe their mounting. 
Claim 4 does not contain the terms "nested" or "altemated," but 
disclosed a device which of necessity includes rollers nested or alter- 
nated. Each of said claims includes the centering device. Claims 
4 and 5 of the reissùé patent in suit, and each of them, wôuld, upon 
their face, and unless limited by the spécification, read upon any 
side-be:arihg device for railway cars employing a movable anti-fric- 
tion élément combined with a centering spring. Claim 6 varies from 
claims 4 and 5 ohly in the addition of the frame and in locating 
same between the top truck-bolster and the transom of the car-body. 
They are broad enough to cover each of the claims of the original 
patent. Thus it is sought by the language of the reissue claims to 
broaden the limited claims of the original patent' into claims cover- 
ing the whole field of movable anti-friction side bearings for rail- 
way cafs, of which spring-restoring devices are an élément. That 
the ];'eiss'ue is broader than the original cannot be gainsaid. It 
seeks; to bring within the monopoly of its patent side bearings, not 
apparently in mind at the time of filing the original application. 
"My invention," says the patentée (page 1, Hne 9) "relates to anti- 
friction side bearings for railway cars; the object of my invention 
being to provide means that will présent a larger bearing surface 
than any of the devices now in use, without cutting, sawing, or alter- 
ing the bolster or transom in the présent construction." Manifest- 
ly, the spring-centering élément had nothing to do with the en- 
largement of the bearing surface.' It will be seeU that, of the ten 
claims of the original application, only three included the center- 
ing spring. The others were rejected, and claim 1 was saved by 
adding the spring feature. In thé other six claims, Wands was 
seeking to cover his wider bearing surface only, and evidently did 
not consider the retractmg feature an essehtial élément to that end. 
It can hardly be claimed that the original patent was not a cornplete 
device. It was operative, just as completely as that of the reisSue 
patent. For ail that Wands was seeking, it was in itself a finished 
side-bearing arrangement. La ter hé thought he could just as well 
claim the résilient centering device and make it apply to every anti- 
friction side bearing which is centered by a spring. Undoubtedly he 
made the mistake of not claiming the larger invention, if it be such, 
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in his first application ; but this is not the mistake the statute and the 
courts hâve in mind. In Campbell v. James, 104 U. S. 356, 26 L,. 
'M. 786: 

"Wben a patent fully and clearly, without amblguity or obscurlty, de- 
scribes and claims a spécifie invention, complète in itself, so that it cannot 
be sald to be inoperative or invalid by reason of a détective or insufflcient 
spécification, a reissue cannot be had for tbe purpose of expandlng and gen- 
eralizing the claim, so as to malie It embrace an invention not described and 
specifled in the original." 

Approving the language o£ Justice Grier in Burr v. Duryee, 1 Wall. 
o31, 17 L. Ed. 650, in which the court says : 

"The surrender of valid patents and the granting of reissued patents there- 
on, with expanded or equivocal claims, vvhen the original was clearly nei- 
ther Inoperative nor invalid, and which spécification is neither defective nor 
Insuffieient, is a great abuse of the privilège granted by the statute and pro- 
ductive of great Injury to the public. This privilège was not given to the 
patentée or his assignée in order that the patent may be rendered more elastic 
or expansive, and therefore more available for the suppression of ail other 
invention." 

In Corbin Cabinet Lock Co. v. Eagle Lock Co., 150 U. S. 43, 14 
Sup. Ct. 30, 37 L. Ed. 989, it appears that the reissue was made, 
among other things, to cover a device containing one élément, a mor- 
tise, not claimed in the original and surrendered patent. The court 
says this "clearly operated to broaden and expand the original claim," 
and holds the reissue unwarranted. Says the court : 

"It is settled by the authorlties that, to warrant new and broader claims In 
a reissue, such claims must not be nierely suggested or indicated in the orig- 
inal spécification, drawings, or models ; but it must f urther appear f rom the 
original patent that they constitute parts or portions of the inventions which 
were Intended or sought to be covered or secured by such original patent." 

In Hobbs v. Beach, 180 U. S. 394, 21 Sup. Ct. 414, 45 L. Ed. 586, 
the reissue patent was attacked upon the ground that the original pat- 
ent was neither inoperative nor invalid by reason of any defective 
or insuffieient spécification. The reissue had been applied for only a 
few weeks after the original issue, and, as the court says, "was issued 
merely to correct, as it would seem, an obvious error in one of the 
drawings." The court holds that: 

"To justify a reissue it is not necessary that tho patent should be whoUy 
inoperative or invalid. It is sufficient if it fail to secure to the patentée ail 
of that which he has Invented and claimed." 

In Huber V. Nelson, 148 U. S. 270, 13 Sup. Ct. 603, 37 L. Ed. 447, 
the court held the reissue invalid because it left out one of the élé- 
ments of the original claim, to wit, a flushing chamber. Says the 
court : 

"We think that, où ail the faets of this case, no one of the claims of the 
reissue can be construed as valid in leaving out the flushing chamber as an 
élément of the combinatlon, Inasmuch as every claim of the original patent 
contained it." 

It was further held in this case : 

"That the f allure to claim the particular combina tlon not claimed In the 
original patent, but claimed in the reissue, was not due to any such inad- 
vertence or mistake as would authorize the claiming of it in the reissue, and 
that the failure to claim such combination originally occurred under &uch 
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circumstances and was aceompanted with such full knowledge of aU matérial 
facts as to amount to an abaïadonmeot of tbat particular comblnation to the 
public." 

This was reviewed and approved in OHn v. Timken, 155 U. S. 141, 
15 Sup. et. 49, 39 L. Ed. 100. 

An examination of the forègoing cases, and a large number of other 
c^sçp decided by the Sùpi'epae Court and by thç various Courts of 
Appeal and Circuit Courts, leads plainly to the conclusion so well stat- 
ed by Judge Coxe in Carpenter Straw Sewing Machine Co. v. Searle 
(C. C.) 52 Ped. 809, 814, and àpprûved by the Cireïïit Court of Appeals 
in 60 Fed. 82, 8 C. C. A. 476, viz,: 

"Thàt nnlesB the court can find that the invention of the reissue Is de- 
scrlbèdàs the Invention In the original, and that thé patentée Intended to 
sdcurë it as his Inventloii In the original, the reissue lis invalid. It Is not for 
thé sanié Invention." 

What are the facts in the Case before the court? The original pat- 
ent — ^that is,' the application therefor — was based upon one central 
thought, viz., a device that should "provide means that will présent a 
làrgeir bearing surface thah any ôf the devices now in use." Seven 
of the ten claims asked for were devoted to the arrangement of the 
rollers. AU of thèse were rejected, and the rejection acquiesced in. 
Afterwai^ds one was amended so as to include the spring, and allow- 
ed. Thus it will be seen the original patent and each of its claims call 
for anti-friction rollers nested or alternated, combined with a résilient 
centering device. Thèse two things are vital éléments of that patent. 
Now, it is sought by reissue to drop out the distinctive feature of the 
patent as described in the claims, and substitute another élément, 
viz., any ^ovable anti-friction arrangement for cars, whether nested 
or nqt. As above stated, this is a clear departure from the invention 
of the original patent^ attempted almost two years after the original 
grant. While a patentée may nbt be limited to the purpose of his pat- 
ent expreSSéd in the spécification, yet, in a proceeding like this, in 
which it is essentiâl that his intention should be afrived at, it is not 
unreasonable that his Stated purpbse should be given due weight. The 
Cômmisëioner fou'nd that thé ' nécessary inadvértence, accident, and 
mistake existed. Under the circumstances, it is difficult to see upôn 
what évidence he based his finding. The same record is before the 
court nbvir.àhd'does not, iri the judgment of thé court, sustain that 
conclusion. It seems incredible that a man of sufficient intelligence 
to invent the device of the original patent couid fail to discover at 
once that hiss patent did not purport to secure to him a monopoly of 
the combination ofmovable anti- friction side béaring for railway cars 
of every kind with centering springs. Under the circumstances, the 
delay of 23 nionths seems whoUy unaccounted for. 

In Ives V. Safgent, 119 U. S- 661, 7 Sup. Ct. 436, 30 L. Ed. 544, Mr. 
Justice Matthéws qubtes with approval the lattguagè of the court in 
WoUensak v. Reiber, 115 U. S. 96, 99, 5 Sup. Ct. 1137, 1139, 29 L. Ed. 
350, as follows, viz. : 

' "It follows from thls thàt If, at: the flate of the Issue >of the original pat- 
ent, the patentée! had been consdous of thé nature ahd estent of his Inven- 
tion, an Inspection of the patent, when Issued, and an examination of Its 
terms, madd Jivltb that reasonable degree of care which Is habituai to and 
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expected of men ia the management of their own interests in the ordinary 
affairs of life, would liave iiumediately iuformed liim that the patent had 
falled fully to cover the area of bis Invention ; and this must be deenied to 
be notice to hini of tlie fact, for the law imputes knowledge when opportunlty 
and interest, combined with reasonable eare, would necessarily impart It." 

He also cites and approves the following language in Mahn v. Har- 
wood, 112 U. S. 354, 5 Sup. Ct. 174, 38 h. Ed. 665, viz.: 

"If a patentée had not clalmed as much as he is entitled to daim, he is 
bound to discover the fact in a reasonable time, or he loses ail his right to 
a reissue ; and if the Commissioner of Patents, after the lapse of such rea- 
sonable time, undertakes to grant a reissue for the purpose of oorrecting the 
supposed mistake, he exeeeds his power and acts under a mistaken view of 
the law. ïhe court, seeiug thls, lias a right, and it is its duty, to déclare 
the reissue pro tanto void in any suit founded upon it." 

In the same case it is held that the time fixed by law with regard 
to pubHc use, two years, might be deemed to be such a delay as to de- 
f eat the reissue. Hère something less than two years had elapsed ; 
but it is not the rule that two years must intervene. The circumstances 
of each case must control. Freeman v. Asmus, 145 U. S- 2r26, 12 Sup. 
Ct. 939, 36 L,. Ed. 685. Under the facts of this case, even though an 
arbitrary period of two years had not intervened, yet there was un- 
pardonable delay. It would seem to constitute practically indisputable 
évidence of what otherwise appears to be the fact; i. e., that Wands 
had no intention of claiming the spring broadly, with any movable 
anti-friction side bearing, as an invention at the time of filing his ap- 
plication. Whether he deemed that feature old in the art, or did not 
consider it a necessary élément of his invention to secure a wider bear- 
ing surface, does not appear. When the examiner rejected, among 
others, claim 1 of his original application, he amended by adding the 
spring-centering device. His attention was thereby specifically called 
to the fact that the centering élément was indispensable to his inven- 
tion. He must bave had this fact vividly in mind at that time. It 
was clearly treated by him as an incidental feature of his patented de- 
vice. 

It should not, however, be overlooked that in the original as well as 
the reissue spécification (line 80, page 1) it is stated that: 

"Thèse roUers, 16, are preferably nested, or so alteruated and located upon 
the shafts, W, as that the periphery of each succeeding roller will overlap the 
perlphery of the adjacent roUer," etc. 

It would therefore seem that, had Wands not limited his original 
claims to the nested arrangement, but had made the claim as broad 
as his spécification, his original patent would hâve covered the sub- 
stance of the claims of the reissue patent hère under considération, if 
the same may be deemed to be limited by the spécification to movable 
anti-friction roller bearings. Under the statute, however, and the 
language of the Suprême Court in Ives v. Sargent, 119 U. S. 652, 7 
Sup. Ct. 436, 30 L. Ed. 544, Wands was required to "particularly 
point out and distinctly claim the part, improvement, or combination 
which he claims as his invention," and his invention was limited by 
the language of his claims. 
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It is apparent that thç claims of the reissue patent hère în suit are 
broader than the spécification. This latter Hmits the invention to mov- 
able roller anti-friction bearings. Claims 4 and 5 in terms, and claim 
6 in eiïect, cover any mdvable anti-friction device. It is held in White 
y. Dunbar, 119 U. S. 47, 7 Sup. Ct. 73, 30 L. Ed. 303, that the spéc- 
ification cannot be resortéd to for the purpose of changing the claim 
and making ît différent from what it is. Nor can a patentée, who had 
claimed either more or less than was necessary, in a suit for inf ringe- 
ment be relieved from the conséquences. McClain v. Ortmayer, 141 
U. S. 4:19, 12 Sup. Ct. 76, 35 L. Ed. 800. Our own Court of Appeals, 
in Andersen Foundry & Machine Co. v. Potts, 108 Fed. 379, 47 C. C. 
A. 409, has said : 

"The true rule seems to be Stated In McCarty v. Ràilroad Co., 160 U. S. 
110, 116, 16 Sup. Ct. 240, 40 L. Ed. 358: * * * 'It is not permissible to 
read lûto a elalni an élément whlch Is not présent, for the purpose o£ making 
out a case of novelty or inf ringement' " .. i 

So thèse claims must stahd the ordeal of the prior art in this pro- 
ceeding just as they read, independently of the spécifications and of the 
otherclaims of the patent Wilson v. McCormick Harvester Mch. 
Co., 9â Fed. 167, 34 C. C. A. 280; Penfield v. Potts & Co., 126 Fed. 
475, 61 ce. A. 371. 

The résilient restoringbr centering feature of the reissue patent in 
suit is not new even in anti-friction car bearings. It is found in Jewett 
patent, No, 418,828, granted December 4, 1889,' where its f unction is 
the same aà in the patent in suit, except that it is combined with anti- 
friction rollers arranged to take care of sidewise movements of the 
car body, instead of swiveling movements, as in Wands' device. This 
Jewett patent comes fairly within the language of claims 4, 5, and 6 of 
Wandâ' reissue patent in suit. The King patent, No. 273,693, granted 
March 6, 1883, discloses a so-called spring case tapering upwardly, 
frorh the top of which pt'otrudes the periphery of a properly journaled 
roller, which bears upori ciishioning springs, resting upon the base of 
the box, by which arrangement a tilting movement is achieved in addi- 
tion to the cushion effect. Says the inventer: 

"My présent Invention consiats In the peculiar construction, combinatlon, 
and relative arrangement of thè several parts that form the said side bearlng, 
the object being, first, to bave the springs properly supported, carried, and 
protectéd to, sustain the vertical, horizontal, and oblique pressure to which 
they are sub:|ëcted ; second, to prevent the parts of the spring case from bind- 
ing under such pressure ; and, third, to provide more convenient and effective 
means for Connecting and seicuring the parts together and limiting thelr mo- 
tion." 

The patentée further states that the roller or protruding wheel may 
even be dispensed with, as he finds— 

"that sufflcient relief is afflorded against friction by the springs within the 
spring case, which together; form said yielding bearing." 

It is évident that the yielding side bearing will travel with the sway- 
ing movemfent of the car body to the limit of its play, which increases 
in the ratio of its dépression in the case. When relieved from the 
strain, the springs must inevitably serve to re-center the bearing. This 
device differs from Wands' reissue claim 6 mainly in that (1) it has but 
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one roller, and (3) that its travel is, perhaps, less extended thaii that 
of Wands, being limited to the walls of its case (though it is doubtful 
whether the reissue covers a bodily rolling traversing movement). It 
possesses both sidewise and swiveling movement against the tension 
of the springs. The testimony of complainant's expert Livermore is 
that, "speaking broadly and entirely vaguely," Wands was not the first 
to produce a side bearing which might be called a side bearing provid- 
ed with a spring-centered ami-friction device, though he does not think 
the claims in suit embody the subject-matter claimed by King. What- 
ever the différence, however, may it not in a sensé be said to be only 
one of degree? It is, freely speaking, a movable anti-friction device 
combined with a résilient means for centering, even though the paten- 
tée may not hâve specifîcally claimed the latter feature, and comes gen- 
erally within the language of the reissue claims in suit. 

The spring-restoring device, in connection with railway anti-friction 
bearings, is also found in patent No. 348,741, granted to M. G. Hub- 
bard September 7, 1886, patent No. 416,773, granted to W. Behrens 
December 10, 1889, and other devices not necessary to enumerate. 
Thus, even though the reissue claims in suit be deemed to hâve escaped 
the Scylla of the mvalid reissue, they are straightway ingulfed in the 
Charybdis of the prior art. They are therefore held to be invalid. 

Claims 1 and 2 of Wands' so-called second patent, No. 590,286, differ 
from thé reissue patent substantially in that claim 1 calls for an ar- 
rangement of the centering device which shall be "parallel with the 
line of travel of the bearing," and claim 3 covers a spring arranged 
"parallel with the plane of the carriage." It is conceded that the re- 
storing spring of Wands' original patent was arranged "parallel with 
the plane of the carriage." It is also true that the change from the 
flat spring of the original patent to the coil spring of the second patent 
involves merely the substitution of one form of spring for another. 
Complainant's expert, Livermore, concèdes that : 

"The récognition or discovery that coiled springs might be employed in 
combinatlou with the anti-friction device involved carried with It the Idea 
of the arrangement of coiled springs parallel with the line of travel of the 
anti-frlctlon device." 

Now it is too late to claim that invention may be predicated in the 
spring art upon the substitution of one form of spring for another. 
Both of the claims in suit are broad enough to cover the claims of 
Wands' original patent; i. e., nested or alternating rollers in connec- 
tion with movable anti-friction car bearings. In view, therefore, of the 
facts (1) that more than two years intervened the grant of the original 
patent and that now in suit, and (3) the surrender of that patent, and 
(3) the invalidity of the reissue patent, it must be held that the sub- 
ject-matter of thèse two claims was abandoned to the public. 

The claims alleged to be infringed of the third Wands' patent 
(No. 694,503, dated March 4, 1903) are as follows: 

"23. In a side bearing for cars, the combination with an anti-friction de- 
vice of a track-plate, upon which the same is arranged, guides rising from 
opposite sldes of the track-plate, said guides being provided with openings 
so as to enable air to sweep over the track, and résilient means co-operating 
with said anti-friction device to restore it to its normal position, substan- 
tially as described. 
170 F.— 62 
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"24. In a slde bearing for cars, the;CombInatlon wlth an antl-frlction de- 
vice of a track-plate, upon whlch the same Is arranged, guides rislng f rom op- 
posite sldes of the track-plate, sald guides being provided wlth openings' for 
the circulation of air, the ends of the bearing being open so as to permit air 
to sweep lOVer the track-plate, and mechanism co-operatlng wlth the antl- 
frlction device to restore it to its nornial position, substantlally as described. 

"25. In a slde bearing for cars, the combinatlon wlth a base-piate havlng a 
way in which opérâtes an anti-f rietion device, said way being f ree f rom pock- 
ets or other obstructions, thereby prôventing the lodgiug or paeking of dust, 
dirt, etc., an antl-frlction device traverslng sald way, guides rlsing from the 
opposite slde of said base-plate for guidlng the anti-friction device In its 
movement^ and résilient nieans supported by sald guides and co-operatlng 
wlth the ànti-frictlon device for restOrlDg the same to its normal position, 
substantlally as described. 

"26. In a slde bearing for cars, the,c<)mblnation wlth a way free from pock- 
ets and open at Its. ends, thereby admltting an uuobstructed circulation of 
air over said way and aroùnd the antl-frlction device arranged thereon, an 
antl-frlction device traverslng sald way, an anti-friction device, a bearlng- 
plate Co-operatlng wlth sald antl-frlction device, the ends of sald bearing- 
plate being eut away to permit the air to sweep over the way, and résilient 
means co-operatlng wlth the anti-friction device and the bearlng-plate for 
restorlng said parts to normal position, substantlally as described. 

"27. In a slde bearing for cars, the combinatlon wlth a way free from 
pockets or obstructions, thereby preventing the lodgment or paeking of dust, 
dirt, etc., oh the way, sald way being: open at its ends, guides on opposite 
sldes of the way, openings in the guides, the open ends of the way, and the 
openings In the guides permittlng a circulation of air over sald way and 
around the àntl-f rietion device arranged thereon, an antl-frlction device trav- 
erslng sàld way, and résilient means co-operatlng wlth the anti-friction device 
for restorlng it to a central position, substantlally as described." 

As stated in complainant's brief, the construction referred to in 
thèse claifns is characterized principally by the provision which is 
madp for preventing the accumulation of dust and cinders within the 
structure, which wouM dog and interfère with its operative move- 
ments. 

This patent was appUed for June 31, 1901, a month after the grant- 
ing of thft Perry patent, No. 672,648. Wands has çopied into this 
third patent; the box-eovered arrangement of the Perry patent, also the 
feature of the simultaneous compression of the coiled springs, both 
seemingly novel features of the Ferry patent. If this Perry patent is 
valid, and the open traek plate of the Wands' patent is a feature of 
patentable noyelty, Warids'. position is that merely of an improver of 
the Perry device. 

The prévention of dust from clogging and interfering ^yith the opér- 
ation pf side bearings is not a new problem. It was recognized as very 
désirable at an early date, Attempts hâve been made to solve it by 
inclosing the working parts; but, qwing to the nature of the device, 
complète inclosure has been impossible. Many besides Wands hâve 
made openings to allow the dust to escape ; but they séem to hâve been 
working on the principlei of making the action of the parts push the 
dirt out, rather than that of -allowing a free draft of air to blow it out. 
Some of thç prior art patents show a more or less open structure; 
which undoilbtedly, to some extent, would permit the passage of air 
and the cénsequent removal of dust; but notre âeem to recognize the 
principle and apply it so squarely as Wands, Patent to Barber, No. 
620,092, seems to come doser than any of the others. He says: 
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"The beariug-plates, hi, for tlie side-bearing rollers, h, ai'e sliown as pro- 
vided with a central groove or dépression, h'>, running crosswise of the bear- 
iiig surfaces aud exteiiding Jeugtliwise of the car. The castings, h», are also 
provided with end openings, h', which regisfer with the ends of the groove, 
h8, when the parts are in worliing position. This construction affords a draft 
passage for the currents of air when the car is in motion, and the air thns 
nioving through the passageway, hs, h', will blow ont whatever dust or dirt 
may fait therein imder the action of the wheels or f rom other causes. Hence 
by this construction the accumulation of dust, sand, or dirt on the bearlng- 
plates, hi, for the side-bearlng rollers, h, will be prevented." 

But an examination of the drawings shows that the air does not 
spread over and clear the bearing surface, h* and h*, thus to prevent 
lodgment of dust on the bearing surface; but the air merely sweeps 
through the passage, h*, below the bearing surface, so that dirt dislodg- 
ed by the rollers may be carried away. 

Wands seems to hâve been the first to apply this means of keeping 
the parts clean to roller bearings of the type involved in this case, and 
there seems to be a small modicum of invention in his arrangement. 
Défendants hâve substantially copied this feature of the Wands patent 
and must be held as infringers. 

The Huntoon patent. No. 694,549, is for a street car side bearing. 
It involves none of the controlling features of the other patents here- 
in. There is no question of spring-restoring devices, or nested or any 
other kind of movable rollers. Nor does it seem to be germane at ail 
to the matters contained in th« other patents in suit. As to it défendant 
very properly urges the défense of multifariousness. That défense, 
however, is one for the discrétion of the court. It should not prevail 
in a case in which the testimony has been taken and final argument 
had. It is clearly the duty of the court at this time to consider the 
case upon^its merits, and thus avoid the trouble and expense of a re- 
hearing of the cause. It was never devised for the purpose of 
embarrassing the disposition of court business, but rather for facili- 
tating it. Therefore the motion to dismiss will be overruled. 

The vaHdity of the patent does not seem to be seriously assailed, al- 
though the court is referred to .several prior patents. Only claims 1, 3, 
and 9 are before the court. They read as follows, viz. : 

"1. In a side bearing for cars, the combination with a box-shaped base of 
spindles loosely journaled therein, and rollers loosely mounted on sald spln- 
dies, sald rollers protruding through the top of the box, substantially as de- 
scribed." 

"3. In a side bearing for cars, the combination with a boxed-shaped hous- 
Ing, formed with bllnd bearings. of spindles loosely journaled in sald bearings. 
and rollers on sald spindles which protrude through opeulngs in the covér of 
the box-shaped housing, substantially as descrlbed." 

"9. A side bearing for cars, the combination with a box-shaped housing 
of si)iridles journaled therein, rollers on sald spindles, and a cover-plate pro- 
vided with openings throughiwhlch sald rollers protrude, sald cover-plate al- 
so having lugs which are arranged above the spindles to hold the same against 
vertical njpyement, sald lugs also servlng to lock the cover-plate against 
latéral moyement, substantially as descrlbed." 

While thé answer is evasive as to infringement, it is deemed to be 
a positive déniai of infringement, except so far as it may be deduced 
frorii the admission by défendants that they hâve manufactured under 
their patents No. 672,648, 728,857, and 806,360, granted to Hubert 
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Ni Perry, which patents they aver do not infringe complainant's patent 
in suit. Comparing the daims in suit with those of patent No. 806,360, 
which read as follows, viz, : 

"1. A slde bearlng for cars, comprîslng a box-like base member, a journal 
mounted tberein, an Intégral open-ended cyllnder mounted upôn said journal, 
a séries of roUers mounted within sald cylinder around said journal, a pair 
of washers mounted upon sald journal at the ends of sald roUers and cou- 
stltutlng smooth conflnlng bearlngs therefor, and a top plate provlded with 
apertures through which said cylilidérs revolubly protrude, said top plate 
overlylng the upper edges of sald washers and provlded with integrally- 
formed liigs having curved bearing-surfaces overlylng and cohflning said 
journal, substantially as described. 

"2. A side beariijg for cars, comprislng in combination a box-like base 
member provlded with a.ir passages therethrQUgh, bearlng supports, upon the 
Inner walls of said base member, a journal mounted within said bearlng sup- 
ports, an open-ended cylinder mounted upon sald journal between Sald bear- 
lng supports, a sériés ' of ioilers mbtliited within said cylinder around said 
journal .and movlng thèreupon, a, pair of washers mounted upon said journal, 
and «onflning said roUers within sai(i cylinder ^nd also f ormlng smooth bear- 
ings for the ends of said rollers, a top plate secured to said base member 
ànd overlylng the upper edgeS of sald washers, and provlded with an aper- 
ture through which said cylinder revolubly protrudes, and lug members up- 
on the undér side of sald top plate fittlûg between said washers and the wall 
of said box-lilîe base over said journal and conflnlng safaie In its bearlngs, 
subgtantially as described" 

— it appeârs that the latter patent diff ers f rom the daitïis of the Hun- 
toon patent in suit, in that the joHirnal or shaft of the Péfry patent is 
separated f rom the éyhnder by rollers held in place by washers at their 
ends upon which the cylinder freely revolves, thus having a roller 
bearin^, while the Huntoon, called by ; him a roller, revolves freely 
upori the shaft or journal, or spindlej as he calls it. The latter pat- 
ent calls for a cylindef or roller which may or may not hâve a bushing 
or sleeve between itself and its shaft or spindle. Broadly speaking, the 
one has à roller bearing and thé other has not. Huntoon, in claims 
1 and 3 of his patent, calls for loosdy journaled spindles. Perry 
makes his journal bearings snug. Both patents disclose a mbvàble 
bearing; -however, and neither discloses just how snug or loose the 
bearing may be. ■ In both it is évident thkt the journal or spindle bear- 
ing is^ intended to relieve any binding action of the roller upon its 
journal, thereby sûpplètnenting the same. 

While the validity of thé Huntoon patent is deemed to be conceded 
by the défendants, it still becomes necessary to look into.the prior art 
for the purpose of ascertaining the scope to be given to it. It will be 
noticed that- the rollers or cylinder of both patents ' bear ' only Upon 
their sh^ft or spindle supports. Their périphéries do not trayel up- 
on tiie;iùridér plate of the device,, as in the Wands patents. C!onse- 
quently they may be located in a stationary frame, and will always 
respond to the swiveling motion of the câr^ while thé rollers running 
upon a plate of flat surface will bind when they are under pressure 
and at the limit of their movement in their frame. In thèse latter 
cases, it is essential that the. roller f rames be movablCi It is, therefore, 
in the freely mounted wheel or roller side-bearing art that we must 
look for anticipations of the Huntoon patent. In this search, neither 
of the parties has been at much pains, to assist the court, although 
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there must be considérable data upon the subject. Defendant's coun- 
sel do, however, cite: (1) Merrick patent. No. 38,973, of 1863; (3) 
Galloway patent, No. 168,476, of 1875 ; (3) Harding patent. No. 661,- 
981, of 1900; (4) Marquardt patent. No. 331,311, of 1885. 

The Merrick patent calls for a wheel which rolls upon its bearings 
upon the bed plate. A wheel which rests upon the bed plate, and does 
not hang upon its bearings and remain free from the bed plate, is not 
in point hère. The Galloway patent discloses a railway car bearing 
which employs two wheels or rollers, traveling upon their own axles, 
substantially as shown in the patent in suit, and having no other re- 
semblance thereto. The Harding patent shows a side bearing for rail- 
way cars having wheels or rollers freely hung and moving upon their 
axles, free from contact with the base plate, and whose périphéries 
protrude from the bearing case or box, which is not arranged to meet 
the requirements of the claim in suit. The référence to the Marquardt 
patent relates only. to the form of the cover-plate fastening. The 
free wheel may be found in the before-mentioned King patent. No. 
273,693, for a side bearing, though difïerently adjusted. 

The wheel or roller used by Huntoon as an anti-friction device is 
not new, unless its arrangement is new. The patentée déclares his 
object to be the construction of "a device of the character described 
in a simple and compact form, the parts being readily assembled and 
dismantled, whereby repairs can be quickly and easily made." His de- 
vice seems to accomplish this end. It is not made to appear in the 
record that it has been shown or even attained before. True, its élé- 
ments are ail old ; but, if it accomplishes what he asserts for it, he is 
entitled to claim it as an effective combination. Under the circum- 
stances, can défendants' roller-bearing cylinder be deemed an équiva- 
lent of Huntoon's spindle? At most, Perry has added a new feature, 
the anti- friction rollers between the cylinder and journal, together 
with the necessary end washers. His use of two rollers or wheels, 
instead of four, does not amount to invention. It would seem as 
though any mechanic would think of the Perry roller-bearing device. 
It is so very old in every art involving the subject of rotation. 

As the court approaches the end of this tedious aggregation of al- 
leged infringements, it is impressed with the thought that the record 
discloses rather more évidence of a purpose to tiptoe at the heels of 
complainants' patentées than is consistent with independent research 
into the legitimate fields of invention. It is one of complainant's 
grievances that Perry was formerly in its employ, and left for the 
purpose of joining hands with the défendant Laughlin in order to 
injure complainant's business. However that may be, as to ail the 
matters in dispute it would seem as though défendants' eagerness to 
approximate as nearly as they dare the device of the patent in suit, has 
led them to overstep the borders of Huntoon's domain, and they are 
held to be infringers. 

Gounsel for complainant has devoted much of his argument to the 
contention that défendant Henry D. Laughlin is personally responsible 
for the acts of the Perry Side Bearing Company. This is charged in 
the bill and not denied by the answer. There seems to be no doubt 
that Laughlin owned ail but a nominal amount of the stock and di- 
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rected therâctsof, the corporation. This is established- by his admis- 
sions; itthis answerànd testimony, and his express assertions thalt he 
ha:di;pers0nalicontrol of the pompany. He makes no! effort to deny that 
he was behitid theaGts of the company,:and, indeed, in; his letter to 
GQmjplairiant of No\*ember. 14, 1904, says that he holds himself re- 
sponsîble for the acts : bf > the Perry Side Bearing Company. Although 
the. answer contains: a .gênerai déniai that LaughHn acted in any way 
but as'à corporate ofScer, there seertisto. be abundatit ground for his 
j,oirtder.îwith défendant jçompany in this suit. Saxleher v. Eisner, 147 
Fed.vaSQ, 7t C. C. A;:417;;. Whiting Safety Gatch Go. v. Western 
Wheded;$craper Co. et al; (C, C.) 148 ïi^ed. 396. 

Itifringement is there fpre: decreed as to patents 6M,503i and 694,549, 
and dëpiedi as to the reissUe patent Nd. ll;611'and patent No. 590,286; 
A decfée may be drawn iïi accordarice with the: above findings. 
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,..'. ,, .: ■/,.,: ■ ,, \ ,V .CO. et al. ,■ 

(Glreulf Court, î^.'b. Illinois, E.D. Febrùary 15, 1909.) 

, .' "■■ ' \\ ' No.'28,674. ■ 

See„ also, .ITO Fed. 968. 

Jèsse A; Baldwln, Paul Bakewell. and F. R. Cornvvall; for complalnants. 
Offleld, Towle & Linthicunj and Albert H. Graves, for défendants. 

KOHLiSAÀT, Circuit Judge. Défendant présents, to the court tUe f orm of 
a decree In whleh the court Is made to flnd tliat clalms 25 euaâ 26 of patent to 
Wanda, NQ." 694,803, dated March 4, 1902, are not Infrlnged by défendant. It 
appears that the device ilianuf actured by défendants is not that of the Perry 
imtentSj but l8 one in whicsh the end walls , hâve been remoyed so as to pro- 
duce a wa^ free froin ppcfcets and other obstructions whereby clalms 25 and 
26 of tîie patent In suit avoid thé lodglng and packing pf dust,,dlrt, etc. This 
way'ls made an essential featui-e, to the end that Its snitface iliày be perfectiy 
preBèntéd'to the action of the wlnd for cleansing. In the origUiâl opinion thé 
court found that: 

VAï. j stated in complainant's brief, the construction referred to in thèse 
clâîmè |ls characterized prlnclpally by the provision whleh Is made for pre- 
■v^eftttiiig the accumulation of dust and cindets wlthln the structure, whleh 
woula''arig and Interfère wlth its bpératlve liiovements." 

The device of the Perry patent, No. 672,648, discloses à housed side bearing 
havtaigr;ends praeticallyclosed,' when lu a central position. The downwardly 
projecting lug portions formedlntegrally wlth the top plate fit into the spaces, 
betwefeji the upT/ardly éxt'éndïitig portions made Integyally with the end wall 
liroper; thus pràetibaliy closlng the box or houslng. The. lower or track plate 
at ail tlmes présents sèrlouS obstruction to thé swéep of the air because of thé 
upstandlBgportlons of the «nd wall,; By euttlng.away the central upstanding 
longue of the end wall aud ,a porticai, ot ^he eud w«ll Itself, défendants en- 
tirely removed this ôbjectlçnablè featijre. In so dolng,,l)p\yev,ér, they ap- 
proprlatéd the main feàture of complainant's patent In 'suit; Whlle daim ,25. 
does not in terms call for thèse o^enings, yet It does ■desertbè ''a base plâté 
havlng a way ♦ • ^* free from pockets oï; other obstructions"— à provision 
whiéhtifte Perry patent dld. not purpori! tO: eoter, aild whleh seems to have> 
been aside from Perry's .thpii^ht. , Taken in connection -^ith the drawings and 
spécifications, there is né cïoulit.that, if there i^ Invention Ih any of the, Wand 
clalms' in suit, défenâàirts-'lnfringe both of' ciàims 25'âtià 26. Therefore they 
are not entltled td Uarifi lioaificatious of tliei'o^Ihioî' "as W^ itold' éialjtis. 
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From complainant's record (pages 148 aud 149) it appears that coinplainant: 
withdrew patent No. 708,601 from thls suit, and is therefore entitled to hâve 
the saine disniissed from tbe case wlthout préjudice. If tlie action bas en- 
tailed any costs or damages, they may be suggesfed to the court hereafter. 



UNITED STATES v. MEYER. 

(District Court, E. D. Washington, S. D. ilay 27, 1009.) 

No. 64. 

1. Aliens (§ 64*) — Natubalization— Necessity of Peevious Declabation of 

Intention— WiDow or Soldieb. 

Naturallzation Act June 20, 1906, c. 3592, § 4, subd. 6, 34 Stat. 598 (U. 
S. Comp. St. Supp. 1907, p. 422), whleh authorizes tbe naturallzation of 
the widow and mliior chlldren of an alien, who dies after having deelared 
his intention to become a citizen, but before he was actually naturalized, 
wlthout maliing such déclaration, does not entitle the wldow of an alien 
who never deelared hls intention to naturallzation wlthout prevlously 
making such déclaration because he was an honorably discharged soldler 
of the United States and as such entitled to naturallzation wlthout mak- 
ing any déclaration, under Rev. St. f 216C (U. S. Comp. St 1901, p. 1331). 

LEd. Note. — For other cases, see Aliens, Cent. Dig. § 128; Dec. Dig. § 
64.»] 

2. Alieks (§ 67*) — Natubalization — Cancellation of Ceetificate— Juhis- 

DICTION of COUBT. 

Act June 29, 1906, c. 3592, § 15, 34 Stat. 601 (U. S. Comp. St. Supp. 
1907, p. 427), confers jurisdiction on any court authorized to naturalize 
aliens in the district where a natnrallzed citizen résides to cancel the cer- 
tiflcate of naturallzation of such person, although granted by another 
court, where its Issuance was Illégal. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 67.*] 

3. AUENS (I 65*)— NATXTRALIZATION— HONOBABLY DlSClIABGBD SOLDIBES. 

Rev. st. § 2166 (U. S. Comp. St. 1901, p. 13-'51). which provides that hon- 
orably discharged soldlers of the United States niay be adniltted to citlzen- 
ship wlthout any previous déclaration of Intention, was not repealed by 
Naturallzation Act June 29, 1006. c. 3592, 34 Stat. 596 (U.' S. Comp. St. 
Supp. 1907, p. 419). 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 65.*] 

On Demurrer to Pétition. 

Andrew J. Balliet, x\sst. U. S. Atty. 
H. J. Snively, for respondent. 

WHITSON, District Judge. The respondent is the widow of an 
honorably discharged soldier, who had never appHed for admission to 
citizenship, nor made a déclaration of intention. On the lOth day of 
April, 1908, she presented her pétition for naturalization to the sii- 
perior court of the state of Washington for the county of Benton, al- 
leging the alienage of her husband and herself, and on the 15th da^- 
of July next following was admitted to citizenship by that court. She 
filed no déclaration of intention, but relied upon the service of her 
husband in the army and the dischârge received during his lifetime. 
The controversy is raiséd by demurrer to the pétition, fîled in this 
court, to cancel and set aside the certificate issued in pursuance of 

*l''or otber cases see same toplc & § numbeb in Dec. & Àm. DIgs. 1907 to date, & Rep'r Indexes 
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the order ma'de în the state court. Want of power fo grant tîie relief 
pràyèd fpr, because the mattet- in issue was adjudicated by a court of 
co-ordinate jurisdictioni and a construction of fédéral statutes vvhich 
justified the admission of the respondent, is the reliance of her coun- 
sel. 

Treating the judgment of the state court as an adjudication with 
the parties before it, and with authority to consider the subject-mat- 
ter, we rnust refer to the gênerai rule in such cases, for a judgment 
of this character must be given the same force and efïect as that of 
any other judgment of a court of gênerai jurisdiction. 

In United States v. Walker, 109 U. S. 358, 366, 3 Sup. Ct. 377, 382, 
27 L. Ed. 937, the Suprême Court had under considération a prin- 
ciple applicable to the issues hère. 

It was there said : 

"Although a Court may hâve Jurisdiction over the parties and the subject- 
matter yet if It makes a decree which Is net within the powers granted to It 
by the la w of Its or-ganization Its decree Is void." 

So Windsor V, McVeigh, 93 U. S. 274, 23 L. Ed. 914, was discussed, 
and the folloWing excerpt noted : 

"The doctrine Involsed by counsel, that when a court bas once acqulred 
Jurisdiction It bas a rlght to décide every question which arises In the case, 
and Its Judgment, howerer erroneous, cannot be coUaterally assalled, is un- 
doubtedly correct as a gênerai proposition, but it Is subject to many qualifi- 
cations in ItB application. It Is only correct When the court proceeds, after ac- 
qulring Jurisdiction of the cause, accordlng to establlshed modes governing 
the class to which the case belongs, and does not transcend in the estent or 
character of its Judgment the law which Is applicable to it" 

Again, the following from Ex parte Lange, 18 Wall, 163, 21 L. 
Ed. 872, was quoted approvingly : 

"It is no answer to thIs to say that the court had Jurisdiction of the per- 
Bon of the prisOnér and of the offense under the statute. It by no means 
foUows that thèse two facts make valid, however erroneous it may be, any 
Judgment the court may render In such case." 

An erroneous finding or a mistake in judgment of a court having 
jurisdiction cannot be reviewed or reconsidered by one of no greater 
authority. Such courts cannot sit in review of the décisions of each 
other. United States v. Gleason (C. C.) 78 Fed. 396, and cases there 
cited, affirmed in 90 Fed. 778, 33 C. C. A. 272. But where a court 
goes beyond the limits which the law has fixed, it is coram non judice. 
Avegno v. Schniidt, 113 U. S. 302, 5 Sup. Ct. 487, 38 L. Ed. 976 ; Free- 
man on Judgments (4th Ed.) § 130c ; Grignon v. Astor et al., 43 U. S. 
337, 11 L. Ed. 283. In Voorhees v. Bank, 10 Pet. 450, 9 L. Ed. 490,- 
it was said that the Une which séparâtes error in judgment from 
usurpation of power is very defînité, and it was pointed out that in 
the latter case the judgment is a nulHty. 

It is with this principle in view that I proceed to an examination of 
the merits of the pétition. Section 2166 of the Revised Statutes (U. 
S. Comp. St. 1901, p. 1331) was not repealed by Act June 29, 1906, c. 
3592, 34 Stat. 5&6:(U. S. Comp. St. Supp.,1907, p. 419). In re Loftus 
(C. C.) 165 Fed. 1003. That section provides that honorably dis- 
charged soldiers may be admitted to become citizens of the United 
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States upon pétition without any previous déclaration of intention. 
The argument is that the sixth subdivision of section 4 of the act of 
June 29, 1906, authorizes tlie widow of such soldier to succeed to liis 
riglits in virtue of his army service, such service and an honorable 
discharge being, it is contended, the équivalent of the déclaration of 
intention. Boyd v. Thayer, 143 U. S. 135, 13 Sup. Ct. 375, 36 L. Ed. 
103, has been cited as sustaining this vievv, but an examination of that 
case will show that it proceeded upon other grounds. Two classes of 
persons are provided for who may become citizens without declaring 
their intention: First. An honorably discharged soldier having the 
necessary qualifications as to résidence. Second. The widow or minor 
children of one who has declared his intention to become a citizen, 
but who dies before he is actually naturalized. Thèse are expressly 
named, and by a f amiliar rule, even if the statute were silent, others 
would be excluded. 

To hold that the widow of an honorably discharged soldier may ap- 
ply without declaring her intention is not only to ingraft another 
exception upon the law, but to bring it into direct conflict with the 
provisions of section 4 of the act of 1906, which expressly requires a 
déclaration of intention. "That an alien may be admitted to become 
a citizen of the United States in the following manner and not other- 
wise" is the language of the act, and this excludes by express lan- 
guage the exception insisted upon. No doubt a court possessed of ju- 
risdiction of the person and of the subject-matter is authorized to make 
conclusive findings of fact, at least in the absence of fraud, but the 
rule to that effect cited by counsel laid down in the Cyclopedia of Law 
and Procédure, vol. 2, p. 114, as applied to the admission of an alien, 
is to be understood in the sensé that the limits defined by law are strict- 
ly observed. 

Jurisdiction is expressly conferred by section 15 of the act of 1906 
to entertain a suit to cancel and set aside a certificate of citizenship 
procured through fraud or illegality. The superior court of Benton 
county acted upon the theory that as a matter of law the widow was 
entitled to admission as a citizen without declaring her intention. But 
clearly this was an erroneous construction. There was no authority 
of law for such procédure. It was void for want of it. The court ex- 
ceeded its jurisdiction, and, having donc so, this court, by virtue of 
the act of Congress, is empowered to cancel the certificate for illegality. 

It has been suggested that the respondent may surrender her cer- 
tificate and présent a new pétition. But the statutes do not seem to 
countenance this procédure, nor is it apparent how it could be of any 
practical benefit. 

Demurrer overruled. 
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In re REESB. 

(District Court, M. D. Pennsylvania. Jiine 8, 1909.) 

No. 1,168, In Bîiukruptcy. 

Bankrtiptcy (§ 136*)— Order on Bànkeupt to Turpt Ovek Phoperty— Supfi- 
ciENCT OF Evidence. 

To Justify an order reqiiiring a bankrupt to turn over property, the 
proof tUat he has withheld property should be clear, and, vvhere It dé- 
pends lipon the comparative estimâtes of the value of a stock of goods al 
dlffièrènt tlmes, the discrepancy must be great and such as cannot be oth- 
erwise explained. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Blg. § 136.*] 

In Bankruptcy. On certificate from W. L. Hill, référée, sur rule 
on bankrupt to turn over certain property. 

M. J.; Martin and R. W, Rymer, for exceptions. 
Ralph L. Levy, for trustée. 

ARÇHBALD, District Judge. The bankruptcy in this case was 
involuntary, The respondent being * under exécution, a pétition was 
filed by creditors which he resisted, but which finally ènded in an ad- 
judication. He was conducting a grdcery store, buyiilg and selling 
for cash up to a few months bef ore his f aîHirè. Dropping at that 
time the jobbing firms with whom he had been dealing before that, 
he began tô buy of new parties, and ran up a large indebtedness on 
crédit, cOntrary to his ptevious practice, obtaining in that way some 
$9,000 worth of goods inside of four rnonths, a large part of which, 
it is ciairned, is unaccounted for. Charging that he withholds the 
proceeds of sales during this time nôt applied to his debts or his per- 
sonal and store expenses, a pétition was filed by his trustée to compel 
him to turn over this money, which the référée sustained to the ex- 
tent of $3,500. This amount was derived by charging the bankrupt 
with the stock which he was supposed to hâve on hand on December 
1, IQO'T', the date taken for the reckoning, together with his purchases 
from then on as shown by his bills and invoices, and crediting there- 
on the value of the goods which he had when he failed, as well as 
the rhoney realized frçm sales which was paid out meantime. There 
can be no just criticisms of the course so pursued nor the resuit ob- 
tained, provided only the figures taken can be relied on. The référée 
has evidently endeavored to be conservative and fair to the bank- 
rupt in hià estimâtes, but, as shown by the évidence taken since the 
hearing before him, the amounts with which the bankrupt is to be 
charged must in any event be reduced by over $1,600 of crédits of 
which the référée had no knowledge, and it is only the balance that 
is now in controversy. 

The chance for error in any such calculation lies in the value as- 
signed to the stock of the bankrupt. at the time when the reckoning 
began, as compared with what it is found to be when he goes into 
bankruptcy. The trustée contends that at both it was practically 
the same in the présent case, and the référée takes this view of it, 

•For ottier cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fixing the value in each instance at $4,000. The bankrupt claims that 
it was only $2,000 at the beginning of this period, and $6,000 at the 
end of it. This is a wide variance which is not easily disposed of. 
The uncertainty is due to the fact that the value at the first is wholly 
a matter of estimate. The référée relies on the statement of the 
bankrupt early in his examination, before there was any controversy, 
that he had on hand on January 1, 1908, about as large a stock as when 
he was closed up, and that it was the same on December 1, 1907, which 
is the first date taken, the value he fixes being $3,000 or $4,000, He 
subsequently corrected this, however, stating that, the stock was very 
much depleted on December 1, having been allowed to run down on 
account of the panic that fall and the conséquent falling off of busi- 
ness, and he amplified this at the hearing before the court on the 
exceptions." ■ He also at the same time increased his estimate of the 
value of the stock when he was closed up to $6,000, the appraisers, as 
he says, who made it $3,500, having omitted many articles. The value 
of the stock at the time the store was closed is too fully attested, how- 
ever, to be shaken, not only having been inventoried and valued by 
the appraisers, but also having been gone over carefully by the receiv- 
er, himself an experienced grocer, and others, ail of whom substan- 
tially agrée in their iigures. And while thèse estimâtes are likely to 
hâve been low, in contemplation of the forced sale which was to fol- 
low, the value cannot hâve been anything like that given by the bank- 
rupt. The référée is conservative when he fixes it at $4,000, which is 
about 15 per cent, above the appraisement, and that will be adhered to. 

But, on the other hand, if $4,000 is to be taken as the value at 
the end, it is hardly fair to compare this, which was the resuit of a 
close and careful inventory, with the figures which he gave as the 
value at the beginning, which at best was nothing but a rough guess. 
Comparison is rather to be made between estimate and estimate, the 
value oî the stock on December 1, according to his original statement, 
being $3,000 or $4,000, which as contrasted with $6,000, the value given 
to it by him at the end, makes a différence of $2,000 or $3,000. I am 
aware that at one point in his testimony he apparently makes the value 
at both times the same. But he corrects this afterwards, and not- 
withstanding the suspicion that the correction may bave been for a 
purpose, coming after thèse proceedings were instituted, I am satis- 
fied that the original statement was an inadvertence, and that the cor- 
rection should be accepted. The stock is very likely, as he explains, 
to hâve been depleted and run down at the beginning of this period, 
for the reasons which he gives, which will also account for his other- 
wise large purchases immediately foUowing that, and, on the basis 
of its being $4,000 at the end, as deterniined by the appraisement, it 
may well be regarded as not above $2,000 at the beginning, in ac- 
cor'dânce with the diflference as estimated by the bankrupt between 
the one time and the other. 

In one respect, however, the bankrupt bas not been held for ail 
that he should bave been. It was shown by the évidence that he 
bought goods for cash of Short to the amount of $600, and from 
Pierce and others to about $200 further. And this money, having 
been allowed on the one side as cash paid out, should be charged 
on the other as so much more of goods received, to be accounted 
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for. Making this correction, the account with the bankrupt may be 
stated as f ollows : ■ 
The bankrupt is to be chargée! with : 

Stock on hand December 1, 1907, say $ 2,000 00 

Goods bought on crédit, as per bills and invoices 8,965 32 

Goods bought for cash . , 800 00 

Total , ?11,705 3'^ 

The bankrupt is to be créditée! with : 

Stock turned over to trustée, sny < . . Ç 4,000 00 

Varlous cash crédits as f ound by the référée 5,949 72 

Crédits proved at hearing before the court not knowu to the réf- 
érée 1,G65 74 

Total ?11,615 46 

This shows a différence of $150 against the banl<rupt, but must be 
regarded as practically baiancing. I)epending, as it does, on mère 
estimâtes on one side and the other, it cannot be expected to come out 
even. And it is on!y in any case of this Icind, where there are great 
discrepancies which cannot be explained except on the basis that the 
bankrupt has made aWay with his property, that the matter can he 
laid hold of by a summary order. Being satisfied, therefore, that the 
bankrupt, has cleared himseif in the présent instance of the charge 
made by tlje, trustée of withhoiding and appropriating what belongs 
to his creditors, 

The exceptions are sustained, and the pétition of the trustée is dis- 
missed. , 



UNITED STATES v. STAÎSIDARD OIL CO. 

(District Court, N. D. Illinois, N. D. March 10, 1909.) 

No. 3,717. 

1. JrrRT (§ 66*)— Deawing or Juky in Fédérai, Court— Deawinq feom Part 

OF District. 

WHlle a fédéral court Is glven discrétion by Rev. St. § 802 (U. S. Comp. 
St. 1901, p. 625), to direct the sélection of jurors from any part of the 
district instead of the district at large, such power should only be exer- 
cised when there Is some reason for It, and in a criminal proseeution 
against a corporation In the district Including Chicago, which contains 
two-thlrds of the population of the district, where the case Involvea in a 
large way questions of the transportatlon of commerce, a panel of Jurors 
drawn almost entirely from without the city and composed largely of 
farmers will be set aslde, as not best calculated to return a falr and in- 
telligent verdict, and a panel drawn from the entire district. 

[Ed. Note. — For other cases, see Jury, Dec. Dig. § 66.*] 

2. Carriers (§ 38*)— Interstate Commerce— PROSEcrTioN roR Receivinq Con- 

cessions. 

In a proseeution against a shlpper for recelving concessions from the 
publlshed rates of a rallroad company in violation of Elkins Act Feb. 
19, 1903, «.708, § 1, 32 Stat. 847 (U. S. Comp. St. Supp. 1907, p. 880), which 
Involves continuous shlpments coverlng a number of years, there can be no 
greater number of offenses than there were payments of f reight, in which 
concessions were grauted and i-eceived, such recelpt being the completion 
of the transaction which constltutes the offense. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 38.*] 
^For other c«ses see same topic & J nvmbss in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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B. Cabeiebs (I 38*)— Pbosbcution fob Accepting Rebatbs— Vaeiance. 

In an indlctment charging a shlpper wlth having received from a rall- 
road Company a rebate or concession in yiolation of Elkins Act Feb. 19, 
1S)03, c. 708, § 1, 32 Stat. 847 (U. S. Oomp. St. Supp. 1907, p. 880), wbereby 
cil was transported for It in interstate commerce at a less rate ttian that 
named in tlie tariffs published and flled by the railroad company, an 
averment that sucli company establislied, published, and flled a rate on 
cil between Chicago & St. Louis of 19% cents per hundred pounds is not 
sustained by proof that Its schedules named only the rate over its own 
Une from Chicago to East St. Louis at 18 cents, and that the tariff on 
Connecting Unes between East St. Louis and St. Louis was 1% cents. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.*] 

4. Cakkiees (§ 38*)— Inteestate Commeece— Peosecution fob Rbceiving Be- 

BATEs— Publication oi" Taeiffs. 

Upon the trial of an Indlctment agalnst a shlpper for a violation of El- 
kins Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 (U. S. Comp. St. Supp. 
1907, p. 880), by receiving from a railroad company a rebate or concession 
whereby its property was transported in interstate commerce at a less 
rate than that named in the tariffs published and flled by such railroad 
company, it is essential for the government to prove that such tariffs 
were posted, at least in the dépôt, station, or office of the railroad com- 
pany where the shipments were received, as required by section 6 of the 
interstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 380 [U. S. Comp. 
St. 1901, p. 3156]). 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. J 38.*] 

5. Caebiees (§ 30*)— Inteestate Commeboe— Peosecution fob Rbceiving Re- 

bates— Establisiied Rates. 

Freight rates required to be establlshed by carriers, according to the 
provisions of section 6 of the interstate commerce law (Act Feb. 4, 188', 
c. 104, 24 Stat. 380, as amended by Act March 2, 1889, c. 382, § 1, 25 Stat. 
855 [U. S. Comp. St. 1901, p. 3156]), are not establlshed by tariffs naming 
class rates that do not contaln a classification of freight, but merely refer 
to a classification published by other parties and subject to change by such 
parties. A departure by a shlpper from such rates does not constitute an 
offense under Elkins Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 (U. S. Comp. 
St. Supp. 1907, p. 880). 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 30.*] 

For former opinions, see 148 Fed. 719, 155 Fed. 305, and 164 Fed. 376. 

The indlctment charges the défendant wlth having received a concession 
from lawfuUy establlshed rates, through the transportation of its property In 
interstate commerce, in violation of the provisions of ISlkins Act Feb. 19, 1903, 
c. 708, 32 Stat. 847 (U. S. Comp. St. Supp. 1907, p. 880). It is averred in certain 
counts that the Chicago & Alton Railway, by vlrtue of a common arrangement 
with the Chicago Terminal Transfer Railroad, which extends from Whiting, 
Ind., to Chappell, 111., had establlshed a route for the transjKirtation of prop- 
erty by railroad from ■SVliiting, Ind., to East St Louis, 111. ; and in the 
remainlng counts that the Chicago & Alton Railway was engagea in the 
transportation of property by railroad over its railway route from Chappell. 
111., to St. Louis, Mo. ; that the lawf uUy establlshed rate for the transporta- 
tion of Petroleum products from Whiting, Ind., to East St. Louis, 111., over the 
route of the Chicago & Alton Railway, was 18 cents per hundredwelght, and 
that the lawfully establlshed rate over its route from Chappell to St. Louis 
was 19% cents per hundredwelght; that printed tariffs showing the rates 
from Whiting to East St. Louis were kept open to public inspection as re- 
quired by law at Whiting and Chappell, and that those showing the rates 
from Chappell to St. Louis were llkewise kept at Chappell. 

Each of the first 885 counts avers the transportation of a car of petroleum 
from Whiting to East St. IjOuIs, and the payment of freight thereon at the 
rate of 6 cents per hundredwelght. Each of the remainlng 1,016 counts 

*For other cases see same toplc & ; ndmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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charges the transportât ion 6f a car of oll froni Chappell to St. Louis ancl : 
pa^J'Wefit therebn et" frelght charges at TVa cents per one hundred pounds. 

•Thé Indlctment as retunied oontalned 1,903 couuts. At the former trial 
a verdict of net gullty was returiled- as to 441 counts. 

Tfi'e Mrst eount of the indictnient Is'as folïo#fe:'' i , 

""The grahd jurors for the United States df America, Ih^uirihg for the 
Nortlièrii division of the 'Northern district of IllilKjis, upon thelr oath présent, 
tliât Befôïe and on the first day of Séptembei', In the year Dineteëil hundred 
and thf.eie, and throughoiit the perlod of tlmé from tiiat day until ûnd on the 
fifst day ,pf March, i» thé year ninetëen hupdred knd flve, thé 'Chicago and 
Alton' Ràiiway Company was a corporation orgafaized and existing uuder and 
by virtue of the laws of the statebf Illinois, and was a common carrier en- 
gagea, ip the transportation of property by rallroad, over its rallway route, 
from 'Whîtlng, in the state of Indlana, to Kast St. Louis, In the state of 
Illinojis, under a common arrangement with a certain other corporation eoui- 
nion carrier, towit, tiie Chicago Terminai TranSfer Rallroad Coppany, a cor- 
poration, mçider the laws of, thé state of Illinois, for a continuons carriage and 
shlpmeni,;of property, In interstate commerce, from Whlting aforesald to 
East St. LbuIs aforesald, oyer the Connecting railroads of the said corporation 
common carriers, that is to say, over the rallroad of the sald Chicago Ter- 
minal Traasfer Rallroad Company from Whiting aforesald to Chappell, In 
the said division and district, and over tlie rallroad of the isald Chicago and 
Alton Railway Company froin Chappell aforesald to East St. Louis aforesald ; 
that so thé sâld Chicago and Alton Rallway Company, durlng the said pepiod, 
was a corporation common carrier subject to the provisions of the act of 
Cougress approved February 4, 1887, ehtitled 'An act to regulate commerce,' 
and' alsa to the acts of Oongress amendatory of the said act; thatduring 
the said period the said Chicago and Alton Rallway Company, as required by 
law, kfept dpen for public Inspection, to wlt,, at Whiting and Chappell afore- 
sald, Its ptlntéd tarifes and schedules showlng the rates and charges for the 
transportation of property, in the Interstate commerce aforesald, whlch the 
said Chicago and Alton Rallway Company established and which were then 
in force upon its said route, and, as required by law, flled copies of such tar- 
iffs and 'schedules with the Interstate Commerce Commission of the said 
United, States; which said tarifes and schedules, so publlshed and flled as 
aforesald, showed the rate and charge for the itrausportationof certain klnds 
of such property, to wlt, petroleum and products of petroleum, in car load 
lots, from Whiting aforesald to East St. Louis aforesald, by the said route, 
to be elghteeii cents for each one hundred pounds thereof ; and that an of the 
foregoing facts iwere, throughout the said perlad, well linown to the Standard 
Oil Company hferelnaftér mentloried. 

"And the grand jurors aforesald, upon their oath aforesald, do further pré- 
sent that withïri the period of tinie aforesald, to wlt, on the said first day 
of Septembér', in the year nineteeu hundred and three, and whlle the said 
tarlffs arid séhednles of rates and charges, so pûblished and flled as aforesald, 
were still In force as aforesald on itë said route, the said Chicago and Alton 
Rallway Côftiltany unlawfully dld engage In the transportation, in Interstate 
commerce, ty'^ît, from Whiting aforesald, through the said Northern division 
of the said Northern district of Ilïlndis, to East St. Louis aforesald, over the 
said râilwày rbute, for and on account, and pursuant to the request, of the 
Standard OU Company, a corporation theretof ore organized and then existing 
undér the laws of the state of Indlana, of a large quantity, to wlt, 77,971 
pounds, of a^ certain product of petroleum known as reflaed oil, in a tank car 
of the Union Tank Llne Company, numbered 9401, at a total rate and charge 
to the said Standard 011 Company, for such transportation thereof, of ^ix 
cents for each one hundred pounds; under a common arrangement between 
the said Chicago and Alton Rallway Company and the said Chicago Terminal 
Transfer Rallroad Company for a contlnuous carriage à-rid • shipment of the 
said reflned oil from Whiting aforesald to Eàst St. Louis aforesald, oVer the 
said rallway' route, In the sfeme tank car, wlthout stoppage or interruption, 
at Chaiipell ttforesaid or elsewUere, for the purpose of unloadlng, reloadlng. 
or trànsshipment ; whlch Sald^ arrangement then and there was one under 
which the said reflned oll was, durtng such transportation, accompanled by 
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a wrltten switching waybill and a waybill indicatiug that the same was 
belng swltched and transported from Whiting aforesaid to Chappell afore- 
said by the said Chicago Teniimal ïransfer Railroad Company, and trans- 
ported from Chappell aforesaid to East St. Louis aforesaid by the said Chicago 
and Alton Rallway Company. 

"And so the grand jurors aforesaid, upon thelr oath aforesaid, do say 
that the said Standard Oil Company, corporation as aforesaid, on the said 
flrst day of September, in the year uineteen hundred and three, at and within 
the said A^orthern division of the said Northern district of Illinois, in manner 
and form aforesaid, unlawfully did Itnowingly accept and recelve from the 
said Chicago and Alton Rallway Company a concession in respect of the 
transportatlon of certain of its, the said Standard Oil Company's, property 
In Interstate commerce, whereby, and by whlch device, that property was 
transported, In such Interstate commerce, at a less rate than that named in the 
tariffs so, as requlred by the said act to regulate connnerce and the said acts 
amendatory thereof, published and flled by the said Chicago and Alton Rail- 
way Company: Agalnst the peaee and dignlty of the said United States, and 
contrary to the form of the st.- ite of the same In such case made and 
provlded." 

Counts 2 to 885 are, by référence to the flrst count, in substantially the 
same form, with changes in car numbers, welght, date of shipment, and, in 
some Instances, character of freight. 

Count 886 is as follows: 

"And the grand jurors aforesaid, upon thelr oath aforesaid, do further 
présent that, before and on the flrst day of September, in the year nineteen 
hundred and three, and throughout the period of tlme from that day until 
and on the flrst day of March, In the year nineteen hundred and five, the 
Chicago and Alton Railway Company was a corporation organized and exlst- 
ing under and by virtue of the laws of the state of Illinois, and was a 
common carrier engaged In the transportatlon of property by railroad, over 
its rallway route, from Chappell, in the said Northern division of the said 
Northern district, and in the state of Illinois, to St. Louis, in the state of 
Missouri; that so the said Chicago and Alton Railway Company, during the 
said period, was a corporation common carrier ^iibject to the provisions of 
the act of Congress approved February 4, 1887, entitled 'An act to regulate 
commerce,' and also to the acts of Congress amendatory of the said act ; 
that during the said period the said Chicago and Alton Railway Company, 
as requlred by law, kept open for jmblic inspection, to wit, at Chappell afore- 
said, Its prlnted tarifCs and schedules showing the rates and charges for the 
transportatlon of property, in the Interstate commerce aforesaid, whlch the 
said Chicago and Alton Railway Company established, and whlch were then 
in force upon Its said route, and, as requlred by law, flled copies of such 
tarlffls and schedules with the Interstate Commerce Commission of the said 
United States ; that the said tariffs and schedules, so published and flled as 
aforesaid, showed the rate and charge for the transportatlon of certain kinds 
of such property, to wit, petroleum and products of petroleum, in car load 
lots, from Chappell aforesaid to St. Louis aforesaid, by the said route, to be 
nineteen and one-half cents for each oue hundred pounds thereof ; and also 
that ail of the foregoiug facts were, throughout the said period, well known 
to the Standard Oil Company hereinafter mentioned. 

"And the grand jurors aforesaid, upon thelr oaths aforesaid, do further 
présent that, within the period of time aforesaid, to wit, on the flrst day of 
September, in the year nineteen hundred and three, and vvhile the said tar- 
iflfs and schedules of rates aud charges, so published and flled as aforesaid, 
were stlU In force as aforesaid on its said route, the said Chicago and Alton 
Rallway Company unlawfully did engage in the transportatlon in Interstate 
commerce, to wit, from Chappell aforesaid, through the said Northern division 
of the said Northern district of Illinois, to St. Louis aforesaid, over the said 
railway route, for and on account, and pursuant to the request, of the Stand- 
ard Oil Company, a corporation theretofore organized and then existing under 
the laws of the state of Indiana, at a total rate and charge to the said Stand- 
ard 011 Company, for such transportatlon thereof, of seven and one-half cents 
for each one hundred pounds, of a large quantity, to wit, 23,091 pounds of a 



992 170 FEDERAL EÎ3P0ETEE. 

certain produCt of petroleum known as petroleum lubricating oll, In a tank 
car of the Republlc OU Company numbered 131. 

"And so the grand jUrors aforesàid, upon thelr oath afcresald, do say that 
the sald Standard OU Company, corporation as aforesald, on tlie sald first 
day of September, in the year nineteen hundred and three, at and wlthin the 
sald Northern division of the said Northern district of Illinois, in manner and 
form aforesald, unlawfuUy did knowingly accept and receive from the said 
Chicago and Alton Railway Company a concession in respect of the transporta- 
tlon of certain of Its, the said Standard 011 Company's, property in Interstate 
commerce, whereby, and by whlch device, that property was transported. In 
such Interstate commerce, at a less rate than that named in the tarifïs so, aa 
required by the said act to regulate commerce and the sald acts amendatory 
thereof , publlshed and flled by the sald Chicago and Alton Railway Company : 
Agalnst the peace and dignlty of the said United States, and contrary to the 
form of the statutes of the same in such case made and provided." 

The remalnlng counts are, by référence to count 886, in substantially the 
same form, wlth changes in car numbers, welght, date of shipment, and, in 
some instances, character of freight. 

The tariffs relied upon by the government as constltuting the lawful rate 
are: 

(1) Tarlff 24 of the Chicago & St. Louis TraflSc Association, an association 
of 27 raUroads, includlng the Chicago & Alton Railroad, dated May 15, 1899, 
and flled wlth the Interstate Commerce Commission May 6, 1899, naming 
class rates between Chicago and East St. Louis, includlng a fif th-class rate 
of 18 cents per hundredweight In car loads, and varions commodlty rates on 
commodltles other than petroleum oils. The tarlff states upon Its face that 
it Is "Çroverned by lUinois Classification." The same rates are also applled 
from Summlt and Willow Springs, stations ou the Chicago & Alton Railway, 
on elther side of Chappell, to East St. Louis. 

(2) A document, prepared by the Illinois Railroad and Warehouse Com- 
missioners, entltled: "Railroad and Warehouse Cï)mmlssloners' Revised 
Schedule of Reasonable Maximum Rates of Charges for the Transportation 
of Passengere and Freight on the Rallroads In the State of Illinois, Including 
a Classiflcatlon of Freight." Thls document was adopted in September, 1899, 
is recited to take effect on January 1, 1900, and was flled wlth the Interstate 
Commerce Commission on January 3, 1900. The préviens issue of thls com- 
misslouers' schedule of maximum rates, including a classification of freight, 
was dated April 3, 1899, but no copy thereof was flled wlth the Commission. 
The issue prlor to that of 1899, dated In 1895, was on file with the Commis- 
sion. The classification In connection with each of thèse schedules puts 
petroleum and Its oll products in the fif th class. 

(3) A tarife of the Chicago & Alton Railway, called an "Application Sheet," 
filed with the Interstate Commerce Commission, whlch provides that the 
rates In effect from Chicago to points on the Chicago & Alton Railway In Illi- 
nois and Missouri shall apply to varions specifled points in and around Chi- 
cago, including Whltlng, Ind. 

(4) Varions tarifes of St Louis bridge or ferry companies naming a rate 
of IV-i cents per hundredweight from Bast St. Louis to St. Louis. 

There was no évidence tendlng to show that copies of any of such tariffs 
were elther posted or on flle in the station at Whltlng. 

The government ofCered évidence tendlng to show that the copies of such 
tariffs were at the gênerai freight office, the local freight office, and the 
commercial office In Chicago of the Chicago & Alton Railway, and such copies 
were kept in the regular office files, and were in use by the rate clerks in 
quotlng rates and accessible to the public on application. It did not appear 
that any of such tariffs were aetually posted ; notices, however, were posted 
whicb stated In effect that tariffs could be had upon application to the agent. 
It likewise appeared that at Chappell there was kept In the office in the tower 
house at that point a copy of tarlff 24, of the so-called "Illinois Classification," 
of ihe application sheets, and copies of some St. Louis bridge and ferry tariffs 
without the partlcular tariffs so kept belng speclfied ; and ail of such bridge 
and ferry tailffs were kept in the files of tariffs lu use in that office in insert- 
ing rates in waybllls made out there. 
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Chappell Is about tliirteen miles from Chicago, and is tlie junction of the 
Cliicago & Alton Railway with the Chicago Terminal Transier Railroad, a 
belt Une. It is not a public station where passengers or freight are received. 
It consists only of a tower house, the upper story of which Is used as an 
office, where is transacted only such business as is connected with the trans- 
fer of car load freight received by the Chicago & Alton from the belt Une, 
or dellvered to it, at that point. 

It also appears that the Chicago & Alton Railway extends from Chicago 
through Chappell to East St. Louis, and that It reaches St. Louis only by Its 
connection with the various bridge and ferry companies already mentioned. 

Edwin W. Sims, U. S. Atty., and James H. Wilkerson and Harry 
A. Parkin, Sp. Asst. U. S. Attys. 

John S. Miller, Alfred D. Eddy, Moritz Rosenthal, Robert W. 
Stewart, and Chauncey W. Martyn, for défendant. 

The défendant challenged the array of jurors on the ground that 
while the city of Chicago and Cook county hâve more than two-thirds 
of the total population of the Northern district of Illinois from which 
the jury was drawn, only 3 out of 150 jurors in the panel réside in 
Cook county, and that 6 per cent, of the jurors drawn are farmers 
or retired farmers. 

The ruling of the court upon this motion is : 

ANDERSON, District Judge (orally). I can see very well why 
that provision of the law directing from what part of the district 
the jury should in some cases be drawn, is made. Suppose that in a 
district composed of a number of counties a défendant is brought to 
trial who is alleged to hâve committed a crime that has caused an 
tmusual amount of feeling, as well as préjudice, and there has been 
considérable discussion in a certain part of the district either for or 
against him — suppose against him. In such a case I suppose the 
court would hâve the right, and probably ought, to direct the jurors 
to be drawn from other parts of the district. If a case were triable 
hère, for example, it might not be necessary to make that direction, 
because the reason would not apply to a community like this, as it 
would to a smaller one; but there might be reasons why the court 
ought to, and of course could, direct that the jurors be drawn from^ 
those parts of the district outside of Chicago. In a proper case 
I do not think there would be any question but what the court has that 
power, but it is not an arbitrary power, There has to be some reason 
for it even in discretionary matters. The court should act upon 
grounds or reasons. To my mind it is not enough to say that a man's 
constitutional rights are saved by a literal compliance with the provi- 
sion of the Constitution which guarantees him a trial in the state and 
district where tlje offense is committed. A man might be tried by a 
jury in a state and district and yet be substantially deprived of some 
of his rights. 

While I agrée that this is largely a matter of discrétion, if it is a 
matter of discrétion whether the court shall direct that the jurors 
be drawn from a particular part or portion of the district, then I sup- 
pose it is very largely a matter of discrétion whether the court shall 
set aside the drawing of jurors drawn from a particular part of the 
district. 

170 F.— 63 
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It has beeri suggested by way of inquiry, would tbe court set aside 
the panel because, forsooth, there was one county in the district that 
wàs eritiréiy tinrepresented? That question is ordinarily of very easy 
solution, and will admit of but one answer, and that is a négative one. 
Of course, the court would not ordinarily set aside a panel because of 
that, but hère is a district composed of Cook county and some other 
counties, and, when this panel is drawn, it appears that although the 
court knows and the évidence shows that at leiast two-thirds of the 
population of this district is in Cook county, or in the city of Chicago, 
yet only 3 out of a 150 jiirors drawn corne from Cook County. 

Now, would the court originally hâve been justified in directing 
that -those jurors ail be dfawn ffom that portion of thé district out- 
side of Cook county? If sb, the^ court ought to hâve been able tO 
give some good reason for it. If it were an original proposition wheth- 
er or I not this court should direct that the jurors who should try this 
case should be drawn from ail of the counties of the district substan- 
tiâlly in proportion to the population of the qualified jurorg, or whether 
they should be drawn i from the district exclusive of Cook county and 
city of Chicago, I hâve an impression that it would be pretty hard 
to give any substantial ; reason why that sort of an order should be 
made. 

I do not understand that anybody is charged with bad faith, or that 
ânybody has charged any bad faith on the part of the jury com- 
missionèrs. No suggestion of that kind has been made; and I do not 
want to be understood as in any sensé criticising what has been donc, 
but hère is the way it strikes me: As I said this morning, a man is 
entitled to a fair trial. This défendant is a corporation, but the same 
rules apply. A défendant is entitled to a fair and impartial trial. 
Nbw, without référence' to how this comes to be or without référ- 
ence to the way it came about, and without suggesting in any way 
that any one is to blâme for it, yet hère is a case of -wide public in- 
terest, and everybody- has probabiy some vie w on! the matter. It 
has been much discussed, and it involves problems in regard to the 
trànsportation of commerce in a large way. Without going into the 
matter very far, we khow that there are certain views taken on some 
subjects in the city, and other views are taken in the country, whether 
right or wrong. The views of the people who liye in large communi- 
ties and do business in a large way and on a large scale do not al- 
ways harmônize with the views of people who live in smaller places 
and do business on a smaller scale. I am not now saying which set 
of people are nearer right, It is not for me to say.' 

Without any référence to how it happened, it ' so happened that 
this case is tried in a district that is composed, a% I hâve said of 
this enormous commercial city and the small rural towns outside. 
The air may be much purer out there than it is hère. The moral 
standards may not only be différent, but they may be better; I do not 
know; itis not for me to say. The degree of intelligence outside 
may be equal to the intelligence, in the city, and that is not for me 
to say.: But what is a jury? The jury is a jury of men, a jury of a 
man's peers. What is the verdict bf the jury that we are after? It 
is the average judgment of 12 men, not the judgment of 12 carpenters, 
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12 farmers, 12 bankers, or "12 professional men, but the average judg- 
ment, I might say, of average men. It so happens that this venire 
drawn here^to-daiy, or this panel, or whatevér you may call it, is com- 
posed of men, I. assume, beyond reproach in character and standing 
and capâcity, but they are ail with the exception of three, outside 
of this great commercial city, which is a large part, a major part, of 
this district so far as population, business, and wealth are concerned, 
and it so happens, by reason of that fact, that a large proportion of 
thèse men are farmers. As I said this morning, ! think mighty well 
of the f armer as a juror. I hâve seen him tried for a long time. I 
don't think the farmer is any better than other people in some respects, 
but as a fuie he is a good juror; ând I think there are questions in this 
case which farmers may be thoi-oughly qualified as jurors to try. Yet 
the probabilities are that if the jury were composed partly of business 
men that â more satisfaetory conclusion might be reached, or if not 
a more satisfaetory conclusion, yet the conclusion would be accepted 
more satisfactorily. 

I don't feel under ail the circumstances that the jury selected in 
this panel would be entirely unobjectionable. I don't mean by that 
that there is anything in the composition of it, so fàr as the individual 
men are: concerned, that can be reasonably objected to; but, however 
this thing happened, I don't like the looks of it. I don't see any rea- 
son why the qualified jurors, people who are qualified to be jurors* 
résident in Cook county and Chicago, should be systematically left 
out of this box. I think that the jury commissioners, in putting 
the names in the box, ought to put in a fair proportion of qualified 
jurors from this county. I don't want to start in this trial feeling 
myself that something is not quite fair. I don't want to start in the 
trial with the défendant and its counsel feeling there is something 
that is not quite fair about it. I feel that we ought to start fair and 
keep fair. At least we ought to begiù fair, and I think this panel 
ought tô be set aside. 

The défendant also moved that the government be required to elect 
not to exceed 36 counts upon which it would proceed to trial, for the 
reason that it appear^ upon the record that under the décision of the 
Court of Appeals there are not more than 36 distinct offenses charged 
in the various counts of the indictment. 

In ruling upon this motion the court said: 

This discilssion bas been interesting ; but I don't now see just 
how the court can rule upon it before the trial, or how any motion 
may very intelligently be made, yet I think 1 might as well give coun- 
sel the views that, I now entertain on thèse propositions, thèse views, 
of course, being subject to modification if I conclude otherwise upon 
further reflection. 

Nov\r, in the first place, it is perfectly manifest that there are not 
1,462 offenses, whatevér may be the proper conclusion to corne to 
between 1 offense and 36 or more. It is perfectly évident now that 
there are not 1,462 cases, although there are 1,463 counts. We know 
that both from the décision of the Court of Appeals as to what the 
law is, and we know now, before we enter upon the trial of the case, 
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what th^ facts are, so far as thîs feature of the case is concerned, and 
they are unchangeable, as I take it. 

The proof on this trial may differ widely from the proof in the 
other trial upon knowledge or intent, and possibly on some kindred 
questions, but as to the physical f eatures, if I may so speak of the 
transaction, or course of business, how it was done and ail that, I 
take it (being shown by the transactions as they are recorded in the 
papers and records between the shipper and carrier), that those facts 
will be in this trial as they were on the former trial. I assume that. 
So the question is quite différent from the ordinary situation where 
the motion is made, before the introduction of the évidence, to re- 
quire the govemment to elect. Ordinarily it is a very good answer 
to this motion to say the government does not exactly know what the 
proof is> or the government bas framed its indictment to meet différ- 
ent phases of the proof, and therefore to suggest that this motion 
~be not entertained and the ruling on it postponed until the close 
of the évidence. Ordinarily that is a very good suggestion, although 
it does not hâve much force hère. 

The court no w knows what the law is; that is to say, the court 
has been told by the Court of Appeals. The court knows what the 
facts are, what the facts will be, and while I don't exactly see how 
the motion can be shaped, or how I can rule upon it as a motion, 
yet I think in the interest of justice and of time, and getting through 
with this trial within a reasonable time, I may as well indicate what 
I think about some bf thèse questions — ^and then counsel can govern 
themselves accordingly — ^how the motions are to be made, and how 
they will be ruled upon in accordance with thèse views, unless some 
new light is thrown upon it and: exceptions can be saved if they are 
overruled, and if they are Sustained the govemment can shape its 
case so as to save time, and in that situation I think it is better for 
the court to indicate what he thinks about it. 

Now, we know that there are not 1,463 offenses, I don't think, 
myself, that the proposition that this is a continuing offense is friv- 
olous by any manner of means. If the question were before me for 
the first time, I mean to say, if this were the first time the question had 
ever beén up, I would give considérable considération to that propo- 
sition. I might say that the argument of the government that to put 
that construction on the law would practically amount to a license 
does not weigh with me at ail. That is a matter to be addressed to 
the lawmaking department. If they hâve made a statute in such a 
way that it can be avoided, or practically nullified, it is their business 
to remedy it, and not the court's in its construction. This very con- 
tention was before the Court of Appeals. In the first place, the Court 
of Appeals did not adopt that construction. They bave not said di- 
rectly or indirectly that this is the proper view to take of it. In so 
far as :the Court of Appeals has acted, they hâve discarded it. I don't 
say that they hâve held that that theory is not the correct one. I 
don't say that it may not eventually prevail, as suggested by counsel 
for the défendant; but I do say, as I understand it, that matter was 
put up to the Court of Appeals and pressed upon them as against the 
theory adopted by the court in the former trial, and the Court of 
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Appeals did not take up with it. There isn't anything in this opin- 
ion that I hâve been able to see from reading it which gives any en- 
couragement to that theory; although, as I said a while ago, I think 
it is a proposition that can be powerfuUy urged, and if the adoption 
of that theory would resuit as suggested by counsel for the govern- 
ment, that is a considération for the lawmaking department, and not 
the judicial department of the government. 

The difficulty about the theory as to three offenses is like unto the 
difïiculty about the first. That suggestion was made to the Court of 
Appeals, and pressed upon them as the proper theory as against the 
theory adopted by the trial court. There is nothing in the opinion to 
encourage that theory as I read it. 

Now, I hâve not been able to figure out just what the govern- 
ment's contention is on this matter. Counsel who made the argu- 
ment for the government said it was very clear to him, and it may 
be my fault that he did not make it clear to me. If there is anything 
in this opinion that does speak upon this question, it does not leave 
the conclusion that the shipment is the unit. I don't know exactly 
what counsel meant by "the shipment" anyhow. I asked if he meant 
a train load, and manifestly the answer would not be "yes" to that 
proposition. It might or it might not. It does not mean a car load. 
We hâve already found that out. 

I may say now if the government, under the facts in this case as 
I understand them, can make a separate charge for each car, I don't 
see any objection to making a separate charge for each hundred 
pounds. I don't know of any possible ground upon which it could 
be split up finer than that, but if we start out to find units we can go 
on finding units until we get down to the lowest unit that appears ; 
and, as I recall it, the proof shows that this was shipped, billed, and 
the rate fixed in car loads at so much per hundred pounds. If you 
can take a shipment and divide it into car loads, I don't see why you 
cannot go on dividing into still smaller units — hundred pounds. 

The offense hère is plain. It is the accepting and receiving of the 
concession. If there is anything that the Court of Appeals has made 
plain to us in this opinion, to my mind it is that the offense is complet- 
ed when the concession is received. If it were a rebate, if they 
paid the 18 cents, and the 13 cents were paid back, then the crime 
against rebating is committed when the 12 cents is paid back. Now, 
they say that when it is a concession, that instead of the whole amount 
being paid, and the rebate being paid back, the concession is accepted 
and given by the settlement between the parties of the différence be- 
tween the concession and the légal rate; that is, by paying the un- 
lawful rate. Now, that is essential, and counsel for the government, 
I think, will concède that that is essential, to the consummation of 
the offense. I think the Court of Appeals hâve said that that is an 
essential ingrédient of the offense; it is the thing which complètes 
the transaction. That thing which complètes a transaction and puts 
the final touch upon it, the finishing touch upon it, is the thing which 
distinguishes it from other transactions. The dividing line comes 
there. So I don't think there can be more than that number of of- 
fenses, for this period covered by this indictment, than the évidence 
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showfe there were payments of this différence, whether that is 36 or 
lïlore- or less. 

Now, where are we? When ybu get to that point, where are we? 
If the court sëes, upon a state of facts which in ail probability will 
be substaritially, so far as this question is concerned, as upon the 
formeif trial; Vvhen the 'court sees that there can be no niore than 
so many convictions, say 36 for illustration, is it rig^ht to put the 
defefidapt'to its défense upon 1,4;63 charges? If I were an individual 
defëiidant and charged in that Vày, I would think I had a legitimate 
g'rouiid of complaint: Not bnly, that, but what is the duty of the 
court' hère? Hère are 1,462 sëparate independent charges on the 
face of the indictment. The court has corne to the conclusion that 
there canhot be a verdict of guilty sustained upon thèse, upon more 
than, say, for illustration, 36. Is the, court to try 1,463 cases, 1,426 
of whicn are' dçad cafees, in order to try '36 live ones? 

In View of the évidence as it appeared on the trial before, and 
as in a:ll pi'dbability it will' appear on this trial, so far as this ques- 
tion is co'ricérped, and in view of the opinion of the Court of Appeals, 
I don't think there can be more convictions hère than the number 
of completèd transactions within the view of the Court of Appeals, 
and, if it îs 36 settlements, it is 36. If there were 36 payments dur- 
ihg this year and a half upon this business as it was agreed on, there 
cannot be over 36 convictions. ■ 

Now, this îndictjnent was hot drawn upon that theory at ail. It was 
not drawn .ùp0n the thçory that th'è Court of Appeals hâve given their 
adhérence' to àhd; which I think I will hâve to adopt. The govern- 
ment may not sjplit up its'caUse of action ; it may take out of the trans- 
action that vyhich rnakes an o-ffense, but it may not splitit up in the 
sensé of dpUbling up on the défendant and convictitig Kirri of more 
than on e offense when biily orie has been commitfèd.' He can only 
bë indicted, tried, and cônvicted for the one offense. 

,Now, if the theory is correct that that which makes the offense,' 
vvhich closes the transaction, which cuts it off and séparâtes it from 
the.next transaction, is this settlement, then, even.if that is true, thesè 
côunts in the indictment which are drawn as they are may be suffi- 
cient undër thé proof to sustain a conviction upon the theory which 
I hâve discussedv I assume it is true; there has been no discussion 
oh that. That being the case, "the govemment ought to in some way 
(îàrifine its testimony to one count ùnder each transaction. This mat-, 
tèf has not been suggestëd, but I assume or suppose that is the way 
it would work out. In other words, if the charge is that on a certain 
day the shipper receivéd a concession in respect to the transporta- 
tion of a certain car of propèrty at a certain rate, which was less than 
the lawful rate, I am indined to the view now that the charge is sus- 
tained by proof (leaving- out ail questions as to laWf ul rate and in- 
tëht, and addressihg myself simply to this question) that on a certain 
dày ;a certain car loadëdvvith a certain commodity for- which there is 
a iawful raté was shippëd at a less rate, and upon a subséquent day 
à settlement was made at the less rate for shipmerits in which this car 
Was includçd. t think that proposition is sound, and it is compara- 
ti-vely siinplé tfyôu look at it right. 
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So the government, I think, ought to sélect a count, a shipment of 
which, or of the car mentioned in which, was included in a settle- 
ment, which is the final completion of the transaction which makes up 
the offense. 

The court in ruling upon the question of the sufficiency of the 
documents relied upon by the government to constitute the lawful 
rate and in directing a verdict said: 

The question immediately before the court is, shall witnesses be 
heard to testify in substance as to what carriers and shippers under- 
stand by the term "Illinois Classification," what the practice was 
with regard to it, as throwing some light upon the construction to be 
given to thèse two instruments, Tariff Schedule No. 24, which took 
effect May 15, 1899, and Illinois Classification adopted September, 
1899? 

I think it is utterly immaterial and unnecessary for this court 
to attempt to demonstrate whether the particular question that has 
arisen liere is a question of law or a question of fact. If it is a ques- 
tion of law, it is for the court to say as a proposition of law whether 
or not thèse two instruments make what the statute requires, an estab- 
lished rate, and the court will pass upon it as such. If it is a ques- 
tion of fact, then the question before the court is whether or not the 
évidence is sufficient to support a finding of an established rate. If it 
be a question of fact, upon that view of the case it is for the court 
to say whether or not there is enough évidence hère to go to the jury 
upon that question. So I shall not waste any time in determining 
whether or not the particular question before the court yesterday 
morning is a question of law or a question of fact ; nor as to whether 
the Court of Àppeals, when they used the words "judicial questions," 
meant questions to be decided by the court — questions of law; or 
whether they meant questions to be decided by the jury — questions 
of fact. 

Now, the offered évidence, to my mind, would be superfluous. 
It has already been testified to — I don't supnose there could be any 
dispute about it — that among carriers and shippers alike the term 
"Illinois Classification" meant that classification which was gotten oût 
or prepared by the Board of Railroad and Warehouse Commigsion- 
ers of the State of Illinois. The proffered testimony can go no far- 
ther than that. Suppose the court should hear such évidence. The 
district attorney says that the effect of it will be, and the fact, finally, 
will be, that what is meant by the term "Illinois Classification" is the 
classification made by the Railroad and Warehouse Commissioners 
of the State of Illinois from time to time. The very first thing that 
attracts one's attention in this section 6, that has been discussed so 
often, is this: 

"ICvery common carrier subject to the provisions of this net shall priut and 
keep open to public inspection schedules showing the rates aud fares and 
charges for the transportation of passengers and property [note what foUows] 
which any sueh common carrier has established and which are in force at the 
time upon its route." Act Feb. 4, 1887, c. 104, 24 Stat. 380 (U. S. Comp. St. 
1901, p. 3156). 
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Now, what have we hère? Tauriff 34 standing by itself of course 
makes no rate ; it is not complète— requires something else. What 
is it? It is indicated on the-first page of the tariff— notice the lan- 
guage, "governed by Illinois Classification except as noted herein." 
Under the proffered évidence and the argument of the district at- 
torney, that means this: If the court, is to give it any construction 
at ail, it means, governed by such classification as the Illinois Rail- 
road and Warehouse Commissioners may from time to time issue 
and proniulgate. Can it be argued successfuUy that a rate that is 
dépendent uppn that sort of a shifting scale is established? 

The thing that this défendant is charged with having deviated from 
is an established rate. A rate to be established must be fixed. The 
very section which provideS: for the publication and filing of the estab- 
lished rate provides the means and ways in which the established rates 
may be amended or changed. Of course, that means that is the only 
Vi^ay they can be changed. The method of amendment, or change, or 
alteratioii, laid down there is e^çclusive. Now, not only is this rate, 
thus arrived at, a shifting, variable rate, but it is a rate which is shift- 
ing and variable by thé condùct and actidn of an outside third party. 
In other words, the Alton Railroad says when it files this tariff: Thèse 
are the rates upon thèse çommodities, subject to the changes that may 
be made in the classification, and, of course, therefore, in the rates 
from time to time by the Railroad and Warehouse Commissioners of 
the State of Illinois. To state the proposition is to answer it. It 
cannot be possible that that can be an established rate. 

It has been said that the changes actually made in thèse classifica- 
tions did not apply tothe çommodities that are in question hère. To 
my mind that is not controlling. An instrument in writing, if changed, 
is changed ail through. The whole instrument is changed. If you 
revise the classification, canceling one already in existence, and put 
in force a revised one, making any change whatever, you make a new 
classification. So, if it is desired by the government to know, with 
référence to its future conduct of this case, what the views of the 
court are upon this question, I would say that if the classification of 
the Railroad and Warehouse Commissioners of Illinois, of date April 
3, 1899, had been filed with the Interstate Commerce Commission, and 
was there on file from April 3, 1899, and therefore was on file when 
Tariff M was filed in May, 1899, the government would not be in any 
better position than it is now. 

If Tariff 34 had incorporated as a part of it some definite, particu- 
lar classification, which classification in conjunction with Tariff 24 
made a completed instrument, a différent question would be presented. 
But, according to the suggestions made by the district attorney, the 
proffered évidence does not propose to cover any such point; and it 
will be to the effect that this Illinois Classification was subject to 
change, and in fact was changed, from time to time by the Railroad 
and Warehouse Commissioners of the State of Illinois. 

Now, then, I will go a Httle further, so that we can make some 
headway, and not take up much more time in argument. If, in the 
course of the statements that I may make now, counsel on either side 
conceive that the court has erred in its conception of the facts on 
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any particular point, or if there is any suggestion as to the law, I 
will be glad to hear it. This Illinois Classification, which, with Tariff 
24, is claimed to make up the tariff, the rate, or schedule of rates, was 
gotten up by the Railroad and Warehouse Commissioners of the State 
of Illinois. This court judicially knows what the function* of the 
commissioners are, although personally I had not heard about it un- 
til a few days ago. The court knows that the Railroad and Ware- 
house Commissioners of Illinois hâve only power to fix rates be- 
yond which the railroads shall not go. So, therefore, when the Rail- 
road and Warehouse Commissioners of Illinois got together to per- 
form their functions, they fixed maximum rates, and, as suggested by 
the district attorney, in order to do it intelHgently and to save making 
a list which could not be put on the two sides of this courtroom, each 
item being carried out in détail, they adopted the method of classifica- 
tion and of fixing rates by the class. It is this which is called the 
"Illinois Classification." It is this instrument which is offered in évi- 
dence as the Illinois Classification. It is this instrument which, it is 
claimed by the government, is meant by "governed by Illinois Classi- 
fication, except as noted." So I think there might be a serious ques- 
tion hère as to whether or not there has ever been anything fixed, by 
the filing of thèse two instruments, except maximum rates ; and it was 
for that reason, it is because that subject was in my mind, that I asked 
as to the date of the Elkins act, February 19, 1903, and as to what 
offenses were created by the Elkins act; because it occurred to me 
that thèse instruments, being filed three or four years, almost four 
years, prior to the Elkins act, may hâve been construed to be a com- 
pliance with the law as it was when they were filed, and could only 
be construed as a schedule of maximum rates. It is perfectly mani- 
fest that there can be no crime composed of a concession from a max- 
imum rate. To state that is to demonstrate it. I think that that ques- 
tion arises on thèse papers, and is not, to say the least of it, trivial, 
and it might, upon further considération, rise to a matter of substan- 
tial importance. 

But let us go a step further. This indictment contains a large 
number of counts — 1400 or 1500 — about one half of which allège 
shipments from Chappell to St. Louis; the other half, shipments from 
Whiting to East St. Louis. Now, as to the Chappell counts, there is 
a total failure of proof ; and, as I said some days ago, the Chappell 
counts might as well be eliminated. I will give the reason why. It 
is short, and I think very plain. This statute provides for the estab- 
lishment and the filing and the publication of two kinds of schedules 
or tariffs, and only two. The one is the schedule of rates for the 
transportation of persons and property by a carrier engaged in In- 
terstate commerce, over its own route. The other is the schedule of 
charges for the transportation of persons and property over continuons 
or Connecting routes, or several carriers. As I said the other day, 
there is no third class ; at least, I don't know of any third class ; no 
third class has been pointed out up to this time. Thèse Chappell counts 
are based upon the proposition that the Chicago & Alton Railroad had 
a route extending from Chappell, 111., to St. Louis, Mo. They are pred- 
icated, further, upon the averment that the rate, the established rate. 
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from Chappell to St. Louis, established, published, and filed by the C. 
& A., was 19^?^ cents. Now, the proof shows, so far as it shows any 
rate at ail — and I hâve already indicated that I don't think it shows 
any rate at ail — that if there was any rate, it was 18 cents from Chap- 
pell to East St. Louis — -the rate of the C. & A. — and a cent and a 
half from East St. Louis to St. Louis — the rate of another, inde- 
pendèht, common carrier, in some instances the Wiggins Ferry Com- 
pahy, and in others some terminal transfer railroad company, I think. 

I can; readily undersfand and appreciate how, in a certain kind 
of a case, the sum of the locals is the through rate; it is not nec- 
essài^ to stop and discuss that. But in a criminal case, where the 
indifctment avers that the common carrier, over whose line the 
shipment was made, had established and published and filed schedules 
estàblishing a rate over its line of 19y2 cents, and the proof shows 
that the tariflfs and schedules which are filed show 18 cents over its 
route, and that the 19i/^-cent rate is made up by adding to the 18- 
cent rate a cent and a half rate of another, independent, common 
carrier, the proof absolutely fails. It is a fatal variance. I stated 
that the other day. There has been no question made about it; no 
ofïer of the governmert to take issue upon that proposition. The 
Chappell cotints could not stand at ail ; the proof fails. 

Now, to come to the Whiting counts. It has been some days since 
some of the questions arose about those counts, and they hâve not 
been fully argued. What I am going to say about the Whiting counts 
is subject to revision, if I get furthér light either upon the facts or 
the law. ; I am now going to simply suggest a few things about the 
Whiting counts. 

This is a new field in which we are exploring. What this statute 
means, how it is to be construed, so far has not had very much light 
thrown iipon it by the courts. But, for the purpose of this case, I 
stated a numbeç of days ago, and I hâve not heard any dissent from 
that view,' that the construction as to where the publication might be 
made was easy of solution. If the Chicago & Alton Railroad Com- 
pany received f reight for transportation hère in Chicago and shippéd 
it in interstate commerce to some point, and it had complied witli the 
statute with regard to the making and estàblishing of rates, and with 
regard to the filing of thèse with the Interstate Commerce Commis- 
sion, and had actually posted in two public places the tarifïs as re- 
quired, so that it would be an absolutely literal compliance with the 
statute, at the station where the f reight was received, that would be 
sufficient publication under the statute without the government being 
obliged to show that this same thing had been perforrhed at each of 
the stations along tl.2 line of the Chicago & Alton Railroad. I don't 
know that there has been any discussion about that, but I think that 
proposition is sound. 

But to make a simpler case. If the shipment were from some sta- 
tion which had a dépôt and a station house. in the ordinary sensé of 
the word, and the statute had been literally complied with, so far as 
the establishment of the rate was concerned, and the filing with the 
Interstate Commerce Commission was concerned, and the posting 
and publishing, literally as required by the statute, at the station where 
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the freight was received for transportation, that would be ah estab- 
lishment of a rate, the varying from which would be an offense under 
the Elkins act. I think that is the reasonable construction to put 
upon the statute ; that in such case the government would not be 
required to prove they had at every station on the .Une exactly and 
literally complied with the statute with regard to publication. 

Now, under that construction — which of course is in favor of the 
government — upon that view of it, it necessarily follows that if the 
government allèges that publication took place in a certain manner, or 
in accordance with the law at a certain station, the government makes 
that a material averment and must prove it. I think that proposi- 
tion is Sound. What hâve we hère? We hâve in the Whiting counts 
the averment as to the posting and publishing at Whiting and 
Chappell ; and Chappell, so far as the shipments from Whiting are 
concerned, of course, is surplusage, unless the court can find, as a mat- 
ter of fact, that they are the same station. It appears that when 
this case was first begun, or in one of the earHer stages of it, a bill 
of particulars was called for, and a bill of particulars was filed, setting 
forth the application sheets which show the Chicago common points 
theory. It is, therefore, insisted that, when the government is at- 
tempting to establish publication at Whiting, it proves that publica- 
tion if it shows compliance with that part of the statute at Chicago. 
I say that I hâve very grave doubts about that. I don't think that, if 
a man was on trial for his liberty hère, and that sort of a theory was 
the only theory upon which his liberty could be taken from him, that 
the court for an instant could résolve that question in favor of the 
government. And exactly the same rule must apply in this case. So, 
if you put it most strongly with regard to the Whiting counts, it is a 
grave question in my mind whether there is not a variance between 
the averments of the indictment and the proof . 

Then there is another question. Not only must the railroad Com- 
pany, the carrier, establish rates and prépare schedules showing those 
rates, not only must it file thèse schedules with the Interstate Com- 
merce Commission, but it must publish them. Now, there bas not 
been any évidence hère showing that there was a compliance, a lit- 
eral and full compliance, with the statute as to the posting, as to the 
publication, and that part of publication which is included in the word 
"posting." I am not now going to hold, or say, that I don't think 
that the évidence is sufficient to show publication. I am not going to 
hold that. But up to this time no court that I know of, having be- 
fore it a question similar to this, bas decided what publication is suf- 
ficient, or what is sufiîcient compliance with that statute. And it is 
enough for me to say now, that if the government has introduced ail, 
the évidence it has upon the question of publishing, , upon the ques- 
tion of publication, that it will probably be incumbent upon the gov- 
ernment to show to the court that it is sufficient. 

That leads me to make just one more remark. During the, course, 
of the arguments that bave arisen upon this hearing, the conséquences 
of certain rulings, if made, bave been referred to. That, of course, is 
proper argument. The court should give a statute suçh cpnsjt.ruQtion 
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— this kind of â statute, for example— as will effectuate the remedying 
of the evil it was sought to remedy. 

But this statute not only makes it an offense for the shipper to 
départ from the rate established, but it makes it an offense upon the 
part of the railroad to fail to estabHsh the rate. The carrier is strict- 
ly enjoined to do the things required by this statute; and there ought 
to be no trouble whatever in making a common carrier comply with 
this statute. There ought to be no difficulty whatever in compelHng 
every common carrier, engaged in interstate commerce, to erect the 
standard plain as day, so that the shipper who gets a concession from 
it cannot escape. That is not only the fact — the statute not only 
makes it an offense for the carrier to fail to do thèse things — ^but 
there is given hère the additional power to enforce compliance by 
mandamus in the United States court. So, if a shipper happens to 
escape because of the failure of the carrier to do its duty, then the 
carrier should be punished; and not only should it be punished, but 
it'should be compelled to observe the law and to erect this standard, 
and make.it plain, so that the shipper could not afterwards escape. 

This défendant is charged with a déviation from the standard cre- 
ated, as alleged, by the carrier under the law. My judgment is that 
there is no such fixed standard shown as will warrant the court ini 
submitting to the jury the question whether the défendant has deviat- 
ed from such standard. 

The jury being recalled, the court continued: 

Gentlemen of the jury, I hâve made up my mind in this case; and 
as you hâve a sort of perfunctory office to perform with regard to it, 
and as you hâve been hère now some time listening to the évidence 
with a good deal of interest and may hâve some notions of your own 
about the case, I think it is nothing more than just and fair to you 
that^ I should enter somewhat into détail in explaining to you why 
I shall maike the direction that I shall make ; and l' may repeat some 
things thàtl hâve already said in.your hearing, but as the discussion 
has tâfcen I place both in your hearing and when you were out of the 
courtrobrii, T think I will explain ohe or two points fully, even at the 
expense of some répétition. , 

It is hai^dly worth while for me to s'uggest to you that you and I 
hâve no arbitrary power in this case; and I hâve not any more ar- 
bitrary pov?er than you. It is freqtiently the habit of people to speak 
of the power of the fédéral judges, and in a sensé that is true; but 
a fédéral jtidge has no arbitrary power. I am bound by the law, just 
as you âfe bound' by the law. I hâve no more right to strain, or vary, 
or changé the settled rules of law than you hâve. You hâve not any 
more right to do that than I hâve. 

Now, the settled law in this case has been pronounced by the Court 
of Appeals, by whose décision I am bound and yoU are bound; and 
they hâve' settled the law, as I said, for this case. They bave not said 
what the law is in a certain case, àiid then left it to us to apply it to 
this case. They hâve said what thé law is in this case; and under 
my oath as a judge I am bound by that, and under your oaths as 
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jurors you are bound by that ; and y ou are bound by what I say to y ou 
that it means. 

The government in this case — without stopping now to state to 
you what the charges in détail are — the government in this case charg- 
es, in brief, that the Chicago & Alton Railroad Company, the carrier, 
had in ail respects complied with the statute with regard to establish- 
ing, filing, and publishing its schedules of rates for the transportation 
of passengers and freight over its line, and by that compliance with 
the statute it established as the rate between Chicago and common 
points, and East St. Louis, 18 cents per hundred pounds. It then 
charges that the Standard Oil Company, the défendant, received a 
concession, in that it shipped not at the 18-cent rate, but at a less 
rate, to wit 6 cents per hundred pounds. Now, it is perfectly plain 
that, before the government can ask this jury to return a verdict of 
guilty, it must establish beyond a reasonable doubt that there was a 
compliance by the railroad company with the statute with regard to 
establishing, filing, and publishing schedules showing the rates of 
transportation of différent kinds of freight upon its route, must show 
beyond a reasonable doubt that it had donc this, and that that rate 
was 18 cents. 

I don't suppose there is a man on the jury who does not under- 
stand that it is not by the charge alone in a court such as ours that 
a party is convicted, nor is it by the évidence alone ; but it takes the 
charge supported by the évidence to make a case in this court. We 
hâve the charge. But the évidence does not prove the charge. The 
government now, as in the former trial — I call your attention to this 
particularly — relies upon as establishing this 18-cent rate the instru- 
ment hère which is called "Tariff No. 34," together with the instru- 
ment whiçh is called the "Illinois Classification." 

On the former trial it relied upon thèse same instruments. I want 
to read to you what the Court of Appeals said: 

"This View of wtiat is essential to constitute the offense makes It plaln 
that the trial court was in error, as a matter of law, in the application, to 
the case of a shipper, of the prlnciples that the tiial court appUed to this 
case. And this error is made ail the plalner, lifting it from what mlght 
otherwise be consldered a mère teehnical error to the level of a real substan- 
tial error, when the exact nature of the sorcalled tariffs published aiid flléd, 
relied upon by the government as the lawful rate, are scrutinized; and when 
the rate that the trial court declphered out of thèse papers is compared with 
the admltted rates on other roads for the same products, and with the ad- 
mltted rates on the same road for llke products. The tarifC sheet relied upon 
as the lawful published rate filed with the Interstate Commerce Commission 
is Tarife Sheet No. 24 of the Chicago & St. Ix)uis Traffic Association; and 
the flrst thing to be noted is that this Tariff Sheet No. 24 makes no référence, 
by nàme, to petroleum or the products of petroleum. On the face of that 
tariff sheet, no 18-cent rate for petroleum or the products of petroleum ap- 
pears. The 18-cent rate was only arrlved at by a process of circumlocution ; 
that is to say on the face of thèse tariff sheets there was found the printed 
line, 'Governed by Illinois Classification except as noted herein' ; then by 
turning to a classification adopted by the Railroad and Warehotise Commission 
of Illinois, September 7, 1899, it was found that petroleum and its:products 
were set down in the 'fifth' class; and then, by turning baok to Tarife Sheet 
No. 24, it was fpund that the rate set down for the 'fifth class' was 18. cents 
per one hundred pounds. And so, out of this process of référence aùd cross- 
reference, the lawful published rate was evolved by the trial court to be 18 
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eent8,,nQt because It so appeared on the face of the tarlff sheets, but becaiiss, 
'by' référencé io ' o'ther sheets— sheets flxing, not rates, but classlflca:tïon, ànd 
that not by the Interstate Commerce Commission or the carrier, but by the 
inilnbM'-Ballway Conimipsion — ^it could be so flgured ont. 

-■'Nbw, ijjany nice jqdicial questions are raised, in this case, upon the ac- 
cùracy andi valldity of the resuit tiius arrlved at- Taj-iff Scliedule No. 24, 
fpr IMstahc'é, wlth the words thereon étlntéd, 'Governed'byiîlliiols Classifica- 
tion,'' took effect May 15, 1899. The Illinois Classifleatloh, that the govern- 
tflieiit.' relies upon as an adoption byirefeifence, ■«vas not adopited until nearly 
ifotg; months afterwards, to wit, Septetnber 7, 1899. No proof is in the 
reçOTd either of the terms.or the existence of any Ijllinols classification as of 
My 15, 1890, the tlme thé tarlff sheet' was flléd. Do the words, 'Governed by 
Illinois Claasiflcàtion,' refer to a classlflcatiori presently In existence — the 
clàsslfleatlon.in existence when the tarlff was fited 7 If so, ûie proof falls, for 
no ;suchi; classification is,shpwn. Are the words tp be Interpreted as if they 
reâd, 'Çtôyemed by Illinois Classiflpatton "as fromi tlme to tlme , that classifl- 
catibn Biày be éhànged'"? If so, It is 6my because word^ not expressed are to 
be iindicîally import ed întb the face of this tarlff sheet — the clause to be èô 
enlarged by ' jndicial Interprétation that it would be thereaf ter withln the 
,pow:er -o|fStajt«,coniniissions, at any tlme, tferbugh changes of state classlfl- 
catlp.ns,.|o ftltër from tlme to tlme, and without consent of the Interstate car- 
r'itersi iliterstate rates for Interstate commerce, unless such Interstate carrier 
instantly'ïèoohfbrmed Its' tarife sheets to the oh'anged classifications of the 
several ' Btate commissions. Indeed, taklng this alonig with some of the other 
questions that hâve been brought to our attention in connection with thèse 
schedujes, we are not prepared to say that Tarlff Sheet No. 24 really fixes 
the rate on petroleutn and Its produçts'at 18 cents. The most we can say is 
that thëquegtion Is bne upon which judges, after full discussion, might very 
réasonably diiSagree." 

Now,' gfentlemen of the jury, the défendant is charged hère by in- 
dictmerit— this is a criminal case. The défendant is presumed to be 
innoceiii until proved to be guilty beyond àll reasonablè doubt; and, 
beforë this j.ijry would bejustified in returnirig a verdict upon a single 
one oî thèse tbunts.against the défendant, it would haVe to be satis- 
fîed bpyond ail reasonablè doubt — -to such a degree of certainty as to 
overcomé thë presumption of innocence which surrounds the défend- 
ant — that there was a definitely fixe'd 18-cent rate. 

Thé Court of Appeals hâve said, upon this sarne évidence, after 
having ctiiisidered it in ail its relations, that they cannbt say that thèse 
two paperi'really fix any 18-cent rate. They hâve so stated — so said. 

Tberefore, gentlemen of the jury, if it is a matter about which rea- 
sonablè rnen may differ, 'or trained judges may disàgree, if the Court 
of Appe^l^ say; after reyiewing thèse papers, after loôking them over 
and after Consulting toçether. that they cannot tell what the rate is, 
that reasonablè men might difïer on that question; then, of course, 
the évidence iS'not sufficient 'to warrant yoti in finding that thèse' pa,- 
pers estàbïiSh' , that rate; bëyond a rèfiSonable doubt ;„i', ! 

Sq it,I^eco}^e^,yôur ^uty and ipy duty to dispQge \ of this case-.i^i 
accordancei jWiith that ruling ; and the method by which that is donc 
is this! ' Thie government has çlôsed its çaSe; it; hàS ttiade certain 
offërs of,i|y'idënfcë, which hâve béeh ruled'on, and' it " Ijas çlosed jts 
case. It' pa,y§l}]tyi}as npthing mqrc:,t:0 offer. The questipn then is for 
the Gowrty «ihetheritheçetiis évidence sufficient to warrant a verdict; 
'whetheFji'f<'thè' jury sh'oùld retùrrt 'a vcrdkt ' in faVor bf the govern'- 
méht'i^^tfië'èçltirf Vill allôwit to stànd. ,Und^ tljê ï^laih ruling- of the 
,, Gouri; .pi-i î^ppf als a verdict under this ; evicdénçe' would , not , be aUovi^ed. 
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to stand and could not stand, . and theref ore it ought not to be re- 
turned. 

Inasmuch as you hâve gone thus far in the case, I will suggest to 
you one or two more reasons why this verdict which I shall direct 
must be returned. About one-half of thèse fourteen or fifteen hun- 
dred counts are based on shipments from Chappell, 111., to St. Louis, 
Mo. I am satisfied from what I know of the make-up of this jury 
that there are jurors hère who hâve served in that capacity before, 
who will readily understand the point about which I am now going to 
speak. The counts of the indictment which ref er to the Chappell 
shipments aver that the rate fixed and established by the Chicago 
& Alton Railroad from Chappell to St. Louis was IQi^ cents. 
There is no principle more thoroughly understood among judges and 
lawyers, or more thoroughly established, than this: That you cannot 
charge a man with one thing and prove against him something else ; 
that the substantial averments of the indictment must be proved 
as laid. Now, the proof in this case is, in so far as there is any proof 
on that subject, that, whereas the charge is that the established rate 
of the Chicago & Alton from Chappell to St. Louis was 19V2 cents 
the proof is that the Chicago & Alton had a rate of 18 cents, if there 
was any proof on that subject, 18 cents to East St. Louis, and then 
an independent common carrier had a rate of a cent and a halî from 
East St. Louis to St. Louis ; and the 19y2-cent rate, averred in the 
indictment to be the rate of the Alton, is sought to be proved, to be 
made up by the sum of those rates. I say tô you, gentlemen of the 
jury, that that is a fatal variance; that no case can stand in a court 
in this country where there is such a différence— for that is what 
the word "variance" means — ^between the charge and the proof. The 
proof does not sustain the charge. So as to the Chappell counts there 
can be no verdict but a verdict of not guilty. 

The rest of the indictment is made up of what I -may call the Whit- 
ing counts, and there is a variance there which I would not state as 
positively to be fatal as that in the Chappell counts, but I am inclined 
to think it substantial. This statute — you may hâve heard enough of 
it read to understand it — provides for the establishment of thèse rates, 
and the making of thèse .schedules, and for the filing of them with the 
Interstate Commerce Commission, and also the publication of them at 
every dépôt, station, and office where freight is received for trans- 
portation. That is the substance of it. Now, I am inclined to hold 
that it would not be necessary for the governmertt to establish that 
the carrier had posted, as required by the statute, and published its 
schedules or tariffs at every station along its line, but that the statute 
would be complied with and the rate would be established if it were 
published at the station where the freight was received. I think that 
would be a fair construction of the law. Now that, as I said when 
counsel were arguing the question, was a construction in f avor of the 
government. I would not feel that I ought to hold the government 
to the necessity of proving that the carrier had done this at every 
station. Those Whiting counts charge that the transportation was 
'from Whiting to East St. Louis, and they aver, each of them as I 
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understand, the publication at Whiting, while the proof sHows that 
the publication, if there was any publication, was at the city of Chicago 
and not at Whiting. In other words, the publication at Whiting is 
not proved, even if the proof of publication at Chicago is sufïicient 
in itself. And I am inclined to think that there is a variance there. 
It is not worth while to enter into a discussion of that further, but 
it at least throws grave doubt upon that branch of the case. 

Then therç is still ànother question, gentlemen of the jury. In 
order to make thèse rates valid rates, so that a departure from them 
by the carrier or the shipper is a crime under this statute, it is neces- 
sary that they be published, and there are words hère in the statute 
which indicate what that publication shall in part consist of. The 
word "post" is used. A literal compliance with the statute would 
require the schedules or tariffs to' be posted in two public places in 
each dépôt, station, or office where freight was received for trans- 
portation. That bas not been shown hère. I am not now saying to 
you that it is necessary in ordei" to establish' this rate, so far as the 
publication is concerned, to strictly comply with the précise require- 
ments of this statute, but I do say to you that upon the proof as it 
stands I am not sure that there has been such publication shown as 
would make this a légal rate if it were légal in every other respect. 

For thèse reasons, gentlemen of the jury, it is perfectly plain tô me 
that the governmeht is not entitled to a verdict of guilty on any of 
the counts of this indictment. By the law as laid down, and which is 
binding on ail of us, byithe Court of Appeals, there is no other View 
to take of it. If you should return of verdict of guilty, it would be 
my duty toset it aside, and I Woxilà set it aside instantly. If I did 
not do my duty in setting it aside, I am perfectly satisfied that the 
Court of Appeals would reverse the case. 

I therefore say it is my duty to instruct you to return a verdict 
of not guilty on ail of thèse counts; and I accordingly so instruct you. 



■UNITED BRBWBRIES CO. v. COLBT et al. 

: (Circuit Court, N. D. lowa, C. D. June 15, 1909.) 

No. 303. 

1. Pleading (§§ 192, 367*) — ànsweb— Sufficiency of Allégations. 

In an action to reeover the purchase priée of liquors, an allégation in 
the answer that sucli liquors were sold in violation of the laws of the 
State, and with Intent on the part of plalntifiC to enable défendants to vlo- 
late suCh laws, is not demurraWe as stating a légal conclusion ; the rem- 
edy for any Indeflniteness or uncertainty of statement being by motion, 
and not by demurrer. ; 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 409, 1173-1193 ; 
Dec. Dig. §?■ 192, 367.*] 

2. COUBTS (§ 371*) — JUEISDlCnON OF FEDERAL COTJBTS— AcTION TO EeCOVEB 

Pbnalties TJndeb State Statute. 

Code Ibwa 1897, § 2382 et seq., forbids the sale of liquors in that state 
In violation ôf its provisions under severe penalties, to be recovered by 
the state by criminal prosecution. Sectipn 2423 provides that ail pay- 

*For other caséi See same topic & § ntimbbb lu Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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ments made for llquors sold in violation of tlie statute sliall be held to 
hâve been received under a valid promise to repay the sanie on deniand. 
Held, that an action to recover money so paid is not pénal, but civil and 
remédiai, and may be malntained in a fédéral court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §■ 973; Dec. Dig. § 
371.*] 

On Demurrer to Answer and Counterclaim. 

Heniy & Henry and Mitchell & Hackler, for plaintiff. 
Kelleher & O'Connor and Healy & Healy, for défendants. 

REED, District Judge. The plaintiff, an Illinois corporation, sues 
the défendants in this court to recover a balance of some $3,000 upon 
an account for liquors, which it allèges it sold to the défendants in 
the State of Illinois. The défendants' answer is, first, a gênerai dé- 
niai ; second and third, that the liquors were sold to the défendants in 
violation of the statutes of lowa, and of the law of the place where 
they were sold, and with intent to enable the défendants to violate the 
statutes of lowa. In the counterclaim the défendants allège that from 
1902 to 1907 the plaintiff sold to the défendants large quantities of in- 
toxicating liquors in violation of the statutes of lowa, with intent 
to enable the défendants to violate the same, and for which they paid 
the plaintiff the sum of $56,466; that by virtue of such statutes the 
plaintiff is deemed to hâve received said sum from the défendants 
upon a valid promise to repay the same to them upon a demand there- 
for; that they hâve made such demand, with which the plaintiff re- 
fuses to comply; and they ask judgment against it for such amount. 
To the second and third divisions of the answer the plaintiff demurs, 
upon the ground that they state légal conclusions only, and to the 
counterclaim upon the ground that défendants seek to recover of the 
plaintiff a penalty imposed by the statutes of lowa for the sale of in- 
toxicating liquors in violation thereof, and that this court has no ju- 
risdiction of an action to recover such penalty. 

The second and third divisions of the answer distinctly aver that 
the liquors were sold by the plaintiff to the défendants in violation of 
the statute of lowa, and with intent on the part of plaintiff to enable 
the défendants to violate such statute. It may be that thèse allégations 
of the answer as to the place and circumstances under which the sales 
were made should be more definite and certain; but a demurrer is 
not the proper remedy to reach such defect, if any there be. The de- 
murrer to the answer is therefore overruled. 

Section 3383 et seq. of the Code of lowa of 1897, forbids under sé- 
vère penalties the sale in that state of intoxicating liquors, including 
wine and béer, in violation of their provisions. Thèse penalties are 
imposed as a punishment for the violation of the statute, and when 
incurred accrue to the state and are recoverable by it upon information 
or indictment against the wrongdoer. In addition section 2433 pro- 
vides : 

"Ail payments or compensation for intoxicating liquor sold in violation of 
this chapter, whether such payments or compensation be in money or anything 
else whatsoever, shall be held to hâve been received In violation of law, and 

*For other cases gee same topic Se i mum£eb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
170 F.— 64 
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to hâve béeli rèceived upon a valld promise and agreement of the receiver to 
pay on demand to the person furnlsMng such considération the aniouut of 
sald money, or the just valtie of such other thing. Ail sales, transfers, liens 
and securitles of every klnd whlch elther in wliole or In part shall hâve been 
made for or on aecount of intoxicating llquors sold In violation of tliis eluip- 
ter shall be null and void against ail pèrsons, and no rights of any klnd shall 
be acqujred thereby. * * » " 

Défendants' counterclaim rests upon this section of the ïow'a statute, 
and the question presented is: Is the fight of recovery there given an 
additional penalty imposed by way of punishment for the violation 
of the statute, or is it to relieve the purchaser from liis participation 
in the illégal sale or purchase, so far as to enable him tb recover from 
the seller the considération paid for the liquors illegally sold? In 
Hamiltbn v. Schlitz Brewing Co. (C. C.) 100 Fed. 675, Judge Shiras 
held that such right is given as a part of the penalty imposed upon 
persons who violate the statute, and that the enforcement of such right 
rests whoUy with the courts of the state,-and that a suit bythe individ- 
ual to whom the right is given is not within the jurisdiction of a Circuit 
Court of the United States. The défendants urge that, inasmuch as 
the plaintiff has brought his action in this court, it is tobe distinguish- 
ed for that reason from the Hamiltbn Case, and that défendants may 
bring forward as a counterclaim àgainst the plaintiff any cause of ac- 
tion that they might so présent if the action had been brought in 
the State court. But, if thé right of recovery given by this section is 
not within the jurisdiction of the national courts, the fact that the 
State staitute authorizes siich a claim to^ be presented as a counterclaim 
against a plaintifï in an action pending in the state court would not 
con fer Jurisdiction thereof upon the fédéral courts, for their juris- 
diction idepends upon the laws of Congress, and cannot be enlarged 
or restricted by any act of the state. 

But for thé ruling in Hamilton v. Schlitz Brewing Go., there would 
be no hesitancy in overruling the demùrrer to this counterclaim. The 
décision in that case rests wholly upon the case of Wisconsin v. Peh- 
can Ins. ;Cp.v '137 U. S: 265, 8 Sup. :Ct. 1370, 33 L. -Ed. 339. That 
was a suit brought originally in the Suprême Court of the United 
States by the ^; state of "V¥isconsin, under that clause of the fédéral 
Constitution which confers original: jurisdiction upon that court in 
ail casés ih which a state shall be a party, to recover of the insurance 
Company "penalties incurred by it for Conducting its business in the 
state of Wisconsin in violation of certain statutes of that state. The 
state had recovered in onè of its courts a judgment against the in- 
surance cotepany for the amount of the penalties so imposed, and 
the Company being a corporation of Louisiana, and haVing no proper- 
ty in the state of Wisconsin from which the judgment. could be satis- 
fied, the state brought suit in the Suprême Court and prayed that it 
might havé judgment for the amount of the judgment against the 
insurance company which it had; recovered in the. state court. There 
seems to be a dear distinction between the subject-matter of that siiit 
and the right of action. given by section 2423 of the lowa Code. The 
recovery sought in the Wisconsin case was by the state for penalties 
imposed by its authority as a punishment for the violation of its laws. 
,In the course, of the opinion the court recpgnizes the rule that one 
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sovereignty will not exécute the pénal laws of another, and held that 
the rule applies, not only to prosecutions and sentences for crimes and 
misdemeanors, but to ail suits by the state for recovery of pecuniary 
penalties imposed as a punishment for the violation of its laws, and to 
ail judgments for such penalties, in whatever form the action may be 
brought. The court says : 

"The statute of Wisconsln, under whlch the state recovered In one ol her 
own courts the judgnient iiow and hère sued on, was In the strictest sensé a 
pénal statute, imposing a penalty upon any Insurance company of another 
state dplng business In the state of Wisconsln wlthout having deposited with 
the proper officer of the state a fuU statement of Its property and business 
during the prevlous year. * * * xhe cause of action was not any private 
injury, but solely the offense commltted against the state by vlolating her law. 
The prosécufion was in the name of the state, and the whole penalty, when 
recovered, would accrue to the state. * * * The real nature of the case 
is not affiected by the forms provlded by the laws of the state for the punish- 
ment of the offense. It is Immaterial whether, by the law of Wisconsln, the 
prosecution miist be by Indictment or by action, or whether, under that law, a 
judgment there obtained for the penalty might be enforeed by exécution, by 
seire facias, or by a new suit. In whatever form the state pursues her right 
to punish the offense against her sovereignty, every step of tlie proceeding 
tends to ope end, the compelling the offender to pay a pecuniary fine by way 
of punishment for the offense." 

It was therefore held that the suit, though in form a civil action, 
was in effect a pénal one for the recovery by the state of a penalty im- 
posed by it as a punishment for the violation of its laws by the Insur- 
ance company, and was not one within the jurisdiction of the Su- 
prême Court, which has jurisdiction only of suits of a civil nature. 
State of lowa v. C, B. & Q. Railway Co. (C. G.) 37 Fed. 497, 3 L. R. 
A. 554, and Dey v. Railway Cos. (C. C.) 45 Fed. 82, are to the same 
effect. That penalties imposed by a state as punishment for the viola- 
tion of its laws, and which inure wholly to the benefit of the state 
when recovered, will not be enforeed by the courts of another state 
or sovereignty, is settled by thèse and other authorities. 

But a right of action given by statute to an individual for the re- 
covery of damages sustained, or the redress of wrongs sufifered, by 
him because of a violation of the statute by another, in which recovery 
the state has no pecuniary interest, is not of this class. Such statutes 
are pur.ely remédiai as to the individual, and the right of recovery 
under them may be enforeed in the courts of another sovereignty. 
Dennick v. Railroad Co., 103 U. S. 11, 26 L. Ed. 439 ; Huntington v. 
Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123, and the cases 
there cited. Wisconsin v. Pélican Ins. Co. is reviewed at some length 
in the Huntington Case, and at page 667 of 146 U. S. and page 227 of 
13 Sup. Ct. (36 E. Ed. 1123), it is said: 

"Pénal laws, strictly and properly, are those Imposing punishment for arf 
offense commltted against the state, and whlçh, by the English and American 
(^onstitutiohs, the executive of the state has the power to pardon. Statutes 
giving a private action against the wrongdOér are soilietimes spoken of at pé- 
nal Inthelr nature; but in such cases It has beeij pointed out that neitUer 
the liability imposed nor the remedy given is strictly pénal. The action of an 
owner of property against the hundred to recoyer damages caused by a mob 
was sald by Justices Willes and Buller to be 'pénal against the hundred, btit 
certainly remédiai as tô the sufferer.' * * * A statute giving the right to 
recover back money. lost atgaming, and, if the loser does not sue ^ithin a 
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certain tlme, authorlzlng a qui tam action to be brought by any other person 
for threefold tbe amount, bas been beld to be remédiai as to theloser, though 
penail a9 regards tbe suit by a common informer. ♦ * * As Sald by Mr. 
Justice Ashhurst In tbe Klng's Bench, and repeated by Mr. Justice Wilde in 
the Suprême Judiclal Court of Massachusetts: 'It bas been beld In many In- 
stances that, wbere a statute gives aceumulatlve damages to the party, ag- 
grleved, It Is not a pénal action.' * * ♦ Tbus a statute glylng to a' tenant, 
ousted wltbout notice, double tbe yearly value of the promises agalnst the 
landlord, bas been beld to be 'not llke a pénal law wbere a punlshment is Im- 
posed for a crime,' but 'ratber as a remédiai than a pénal law,' because 'the 
act indeed does give a penalty, but it Is to the party aggrleved.' " 

The ultimate holding is that whether a statute of one state, which in 
some respect may be pénal, is so in the sensé that it will not be enforced 
in the courts of another, dépends xïpon its purpose. If that is only 
to punish an offense against the publip justice of the stâte, it will not 
be enforced beyond the jurisdiction olits enactment; but, if its pur- 
pose is ako to afford a private remedy to a person in jured by the 
wrongfùl acts, the private remedy afforded may be so enforced. 

In Dennick v. Railroad Co., 103 U. S. 11, 26 L. Ed. 439, an action 
was brought in a state court of New York to recover of the railroad 
corhpany damages for injuries to a person in New Jersey, which re- 
sulted in his death in that state, where a right of action therefor was 
given by â statute of that state. The case was removed by the rail- 
road Company to the Circuit Court of the United States where judg- 
ment went for the défendant. In reversing that judgment Mr. Justice 
Miller, speaking for the Suprême Court, said : 

"It cah scarcely be contended that the act belongs to the class of crlmlnal 
laws which can only be enforced by the courts of the state where the ofCense 
was committed; for It is, though a statiitory remedy, a civil action to recover 
damages for a civil Injury. It is, indeed, a right dépendent solely on the stat- 
ute of the state ; but when the act is done for which the law says the person 
shall be liable, and tbe action by which the remedy is to be enforced is a Per- 
sonal and not a real action, and is of that character which the law recognlzes 
as transitory and not local, we cannot see why the défendant may not be held 
liable in any .court to whose Jurlsdictlon be can be subjected by Personal pro- 
cess or bj^Volùntary appearance, as was the case hère. It Is dlfiîcult to un- 
derstand how the nature of tbe remedy or the jurlsdictlon pf the courts to en- 
force it is in any manner dépendent on the qu«!Stion whether it is a statutory 
right or a, cpmmon-law right. Wherever, by either the cotnmon law or the 
statute law of a state, a right of action bas become fixed and a légal llabil- 
ity inçurréd, that llabillty may be enforced and the right of action pursued in 
any court which bas jurisdlction of suchinatters and can obtain jurlsdictlon 
of the parties." i 

Texas éc' Pacific Raiiway Co. v. Ç6x, 145 U. S. 593; 13 Sup. Ct. 905, 
36 L. Ed'. 829, and Stewart v. Railroad Co., 168 U. S. 445-448; 18 
Sup. Ct. 105, 43 L. Ed. 537, are to the same effect. 

The lowa statute, by sections othèr than section ^403; imposée sé- 
vère perigilties by way df ptinishÉnerit on those who sell intoxiCating 
liquors iii that state in violation; théfeqf, and thèse penalties, when re- 
covered, inure to the exclusive benefit pf the state. S.uch penalties 
can only bé enforced .in the courts of that state. But section 3433 
déclarés that "ail * * * transfers" made for or on accotmt of in- 
toxicatipg liquors sold ijiyiolation of law shall be void as against âll 
persons, and that no rights of any kind shall be acquired thereby, and 
gives to the purchaser whô has paid for any such liquors so sold a 
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right of recovery from the seller of the amount so paid to him. This 
section is purely remédiai as to the purchaser, in that it removes what 
otherwise might be a bar to an action by him for such recovery be- 
cause of his participation in the illégal sale, and is not by way of ad- 
ditional punishment of the seller, but only requires that he shall re- 
store to the purchaser that which he has taken from him without ren- 
dering any valid considération therefor. 

A right of recovery is not infrequently given to one for injuries sus- 
tained because of a violation of a statute, evèn when a penalty is also 
imposed as a punishment for such violation. This same statute of 
lowa gives a right of action, against persons selling intoxicating liq- 
uors, to the wife, child, or parent of any intoxicated person, for the re- 
covery of ail damages sustained by either, as well as exemplary dam- 
ages, in conséquence of the sale of such Hquors to such person contrary 
to the provisions of the statute. The safety appliance law of Congress, 
also that of the statp of lowa, impose sevefe penalties as a punishment 
upoh railway corporations, engaged respectively in interstate and state 
commerce, for a failure to equip their engines and cars used in such 
commerce with safety appliances as requîred by such statutes, and al- 
so gives a right of action to injured employés, against the railway Com- 
pany so failing, for the recovery of ail damages sustained by them 
because of such failure. Other instances might be cited, but thèse 
are sufficient to show that the right of action so given to the individual 
in ail such cases is remédiai as to him; and while it arises from a 
violation of the statute, the recovery is for the exclusive benefit of the 
individual, and not by way of punishment of the wrongdoer, except 
where exemplary damages may be recovered, and the action for such 
recovery, even of the exemplary damages, is purely civil in its nature, 
and far within the meaning of the act of Congress conferring juris- 
diction upon the fédéral courts. That act provides : 

"That the Circuit Courts of the United States shall hâve original cogni-' 
zance, concurrent with the courts of the several States, of ail suits of a civil 
nature at cominon law or In equlty, where tlie matter in dispute exceeds ex- 
clusive of Interést and costs the sum or value of $2,000, • * • in which 
there shall be a cbntroversy betweencitlzéns of différent states. • • •" Act 
Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St 1901, p. 508). 

This includes ail controversîes of a civil nature, if they be of judicîal 
cognizance, and is sufficiently comprehensive to include a right of ac- 
tion such as that given by section 2423 of the lowa statute. There 
may be conflict in the authorities as to when a statute will be held 
remédiai, or purely pénal, in such sensé that it will be enforced bnly 
in the courts of the state of its çnactment; but therule for this court 
is settled by the décisions of the Suprême Court of the United States 
above cited. Besides, the Suprême Court, of lowa has held that the 
recovery authorized by section 2423 is not for a stàtutory penalty, and 
that the action therefor is civil, and not criminal, or quasi crjminal. 
Woodward v. Squires & Co., 39 lowa, 435, s. c. 41 lowa, 677. This 
is a definite interprétation of this statute, which is controlling as to its 
meaning. 

The conclusion, therefore, is that the demurrer to the counterclaim 
should be overruled ; and it is so ordered. 
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\.;;,'\,! 'trNiT,Ép,JsT4.T:Bi^:j^/ bt. ço,/,,',', ",:',',,, ' 

. (District Court, W. Di. Normcarolina. May 7, 1909.) 

1. KAiLuoÀfia, (f . 254*)— Satett Ap^mance Act— Cabe or Caebiek. 

Tïie tact that a carrier had lifetea, reasonable cate- or diligence to i)ro- 
Tlde afad repair the appllantiea prescrlUed by thè fedëral safety appliabce 
act cannot be pleaded as a defeosé to an action for penalty under the act, 
Ï)ecaji8e tjie ftnestloii;,of reasontkW^care çr dillgenqe oïi, tbe part o£ the 
carftei' dôeà not enter Into sucii a contrbvèrsy.' "the 4uties imposed by 
the act ai^è àbéolUte, and f allure tt> perforni them fci aï violation of the act. 
[Ba; Note.'— For OFther caséà, aéte Rallroàds, I)ec. pig. | 264.* 
Dnïy of rallroad companleB Ijoiftirniâb safe appHani^a, See note to Fel- 
ton: y.,;pullacdi 3T C, <!. A. 8.] ,; s 

2. BÀIXBOADS (î 229*)^Safett APPLïiAJSoB Act— CotTPLEBa. 

Th^ fédéral, safetyappHanc©a<îtrequires thateada coupler must be 
operatlTç.of Us o^U; mechahlsm, .irrespective ot , the condition of the ap- 
pllancéB oh ôther or adjacent cars. 

[Ed. Sfote.— For other càsÎM, Béé tuilroads/ Cent. iJlg. S 743 ; D^^^ I>ig- 

5'229j*r ■ ■■ ■•'■■ ■-,■'"; ■■■■■• ^ ^ '•';' 

3., RailBoAdS (J 2à;9*)— SArïT;* AppiiANfaE Act— Constbuction. 

The sàfety appllariée àet Is remédiai In Its chàracter, enacted for the 
better protection of railroad employa and travelers by rail, and it 
shoulfl becoBstrued by the courts^ as ; far as its terms wlU admit, so as 
to qarry put fuUy the intentlpn Qf Çongress, 

[EJd. Note.— For other cases, see Railroads, Cent Dig. f 743; Dec. Dig. 

, ■ «2âô.*]' ,; '■;■■ -^ 

i E^iLÉOf DS (j 229*)— SArETT AppLiANÇas ÀcT— Emptt Çaes. 

Aà^émpty car h'auled in à train With other cars carrying Interstate 
commerce must be e^ulppèd wlth" àppllances reqûired by law, and such 
appUtinees kept in rej^lt, to the same extent as thosé of a. loaded car. It 
}8 just as dangerpu^ to.CQuple apd,jancpiiple empty cars as Ipaded cars. 

rtd. Note,— Fpr othèr càpea, sèe JUÙroads, Cent. Dig. § 743; Dec, 
Dig.-- è 229.»] . ,:''.'/ ,;•' .■'"'■ 

B. Eailboads (§ 254*)— Satetï Appmance Act— Action ïob Penalty. 

An àcticn td recovei: à j^énalty ùuder thé safety pppliance act Is civil 
in its nature, and règilirés the plaintlfC, in ordér tb establlsh the alle- 
gàtlo.tié of the coiDpiaint, to producê a pteponderancie of' évidence only. 

,[|;d.4Nçte.— For pther cases, éeéKâllroads, Cent Dig. §772; Dec. Dig. 

■' ■§ 254.*] _,,,.■ , ■ ■_.'■ ... .:.;.;■■;.■: 

6. Bailboads (f 254*)^-SArETT Appuaitcb Act— Evidence- Détective Coup- 
■■' ikiià. ■''■■ ■-■"'' •■ '■■' '■■■ 

Thé fàcts in thia case, as affected by the foregoing prlnciples of law, 
dijScuBi|^ ffld expla4ned.i , , , 

[Bîdj N9te,-r-For other .cases, se^ lUillroads, Dec Dig. J 254.»] 
(Syllabus by the Court) ,•:;- 

Alfred Ë;;ïÏ61ton,tJ: S.. Àtty.; Albert L^'Côble, Asst. U. S. Atty., 

and Waltëf/llSr. ferown/$t:(: Assiyj'S. Âtty. 
■"Mocjré &:.%illih^^: ièt «ïèfititlànt,;: ;. . '. 

BOYD, District Judge(charging jury). This is a civil action, 
gentlenièh' p£v.thfe jury, brou|^ht . by the United States, as plaintiff, 
againstthitii Southern Railway Company, as défendant, wherein the 
plaintiff seeks to recover of the défendant certain penalties alleged 

«ffo^ 6Ûi«fc<e£éé'iM Mm* topie A t ittritsait 1b I^eo. * Am. Dlgi. U07 to date, A Rep'r lûdftzw 
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to be due on the ground that the défendant has violated the provisions 
of an act of Congress. The act I refer to is a statute passed by the 
Congress of the United States (Act March 2, 1893, c. 196, 27 Stat. 531 
[U. S. Comp. St. 1901, p. 3174]) requiring railroad companies operat- 
ing interstate lines or engaged in what is commonly called interstate 
commerce to provide certain equipment for cars used by such railroad 
companies in their business, such equipment coming under the gên- 
erai head of safety appliances. One of the requirements under the 
provisions of the statute is that upon each car used in interstate traf- 
ftc by such railroad companies as corne within the scope of the law 
there shall be provided an automatic coupler ; that is, a coupler which 
is so contrived as to effect a coupling and an uncoupling without re- 
quiring the employé of the carrier to go between the cars for that 
purpose. And a further requirement is that this coupler hâve attached 
to it a lever consisting of an iron rod extending out near enough to 
the end or side of the car that in order to uncouple the cars the em- 
ployé can take hold of the lever and raise the pin so as to bring about 
a dissolution of the coupling — that is, a séparation of the cars— with- 
out going between the cars for that purpose. This act has been made 
to âpply not only to cars, but to locomotive engines and to tenders ; 
in other words, to ail carriages, cars, and rolling stock that are used 
on the railroads upon which a coupler is required in order to attach it 
to a train or to another car. The courts hâve construed this act as 
originally passed and the amendment thereto to apply to ail cars and 
locomotives, tenders, etc., as I hâve stated. 

In addition to the requirement in regard to the coupler, the act says 
further that: 

"From and after the Ist of July, 180."), untll otUerwise orUereil by the In- 
terstate commerce Cominissioii, it sliall be uulavvful for auy railroad com- 
l)!iny to use auy car iu interstate commerce that is not [irovided with se- 
cure grab-irons or handholds in the ends and sides of each car for greater 
security to men in coupling aud unc-oupling cars." 

It is therefore a requirement by the terms of the statute that upon 
the ends and sides of the cars there shall be thèse grabirons or hand- 
holds which you hâve heard described hère, and this requirement is 
also imperative. 

Now, gentlemen, that is the law as the court understands it, so far 
as it is necessary to explain it to you in this case. 

The court charges you that the question of reasonable diligence on 
the part of the interstate railroad companies or carriers does not 
enter into this controversy. The law, according to the construction 
which has been placed upon it by the courts of the land, imposes upon 
the carrier thèse duties which are said to be absolute, and this court 
so interprets this law. The hauling or using, therefore, on the 
part of a carrier engaged in interstate commerce, of any cars, tenders. 
locomotives, or other rolling stock used in carrying on interstate com- 
merce, which are not equipped with this coupling I hâve described, or 
where this coupling apparàtus is in a state of unrepair rendering it in- 
operative, is a violation of the law. And it is also a violation of the 
statute to fail to hâve the handholds or grabirons which bave been 



,101.6 170 FEDERAli EEPOETER. 

described to you upon the ends and sides of the cars, and to maintain 
them there in proper repair. 

Therefore, gentlemen, the question — the first question which you 
are called upon to détermine, ând afterwards tb apply to each one of 
the issues which yoUi will take under considération — is whether thèse 
engines with tenders, or either one of them, or whether thèse cars, 
described by the witnesses, or either one of them, was in use by the 
Southern Railway in its business as a carrier of intérstate commerce ; 
that is, traffic, articles. of freight» or commerce between the states. It is 
admitted that the défendant, the Southern Railway Company, is an In- 
terstate carrier; in other words, that it is a railroad company engaged 
in operating a system of railways and conducting an intérstate busi- 
ness by carrying freight and passengers from one state to another. 
As the court has said to you, this law makes the duty of this railroad 
company, the défendant in this case, being an intérstate carrier, ab- 
solute in respect to the requirements for couplers and handholds be- 
fore described. As I hâve said, the fact that the railroad company 
had used reasonable care or diligence, to provide either the couplers 
or handholds, or to repair either, if such was needed, would not be a 
défense to this action, provided the car upon which the equipment was 
required was in use, and the equipment had not been provided, or, hav- 
ing been provided, was out of repair so as to unfit it for its intended 
use. If a car, a locomotive, or tender in use as before stated fails to 
hâve the coupling apparatus not only attached, but in working condi- 
tion as intended — that is, self-operating and coupling without the 
necessity of the employé going between thé cars for that purpose; if 
it is not provided with the lever, by the use of which the employé, 
when it becomes necessary, can uncouple the cars without going be- 
tween them; if it is without the handholds or grabirons, as before 
stated — if the railroad company does not hâve either one of thèse 
or ail of them on the cars which require them, or if ail are out of re- 
pair, or either one is out of repair for use as contemplated, and if 
such car, locomotive, or tender is in use upon the road, either loaded 
or unloàded, in connection with the opération of an intérstate com- 
merce train, such condition constitutes a violation of the law and ren- 
ders the railroad company liable. 

I can possibly be a little more explicit, especially in regard to the 
coupler. This apparatus must be complète and in working order on 
each car, to the end that the coupling will be made automatically 
when the cars are brought together, and the lever must be there and 
the coupler in condition that the employé may make the uncoupling 
either from the one car or the other without going between them. 
In other words, the fédéral safety appliance act requires that each 
coupler must be operative of its own mechanism, irrespective of the 
condition of the appliances on other or adjacent cars. The statute 
we are considering is remédiai in its character, enacted for the better 
protection of railroad employés and travelers by rail, and it should 
be construed by the courts, as far .as its terms wiU admit, so as to 
carry out fully the intention of Congress. If an unloàded car is being 
used and hauled in a train with other cars carrying intérstate com- 
merce, the law says that this car, though empty, cornes within the 
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provisions of the statute and must be equipped and kept in repair in 
respect to the couplers and the handholds to the same extent as if it 
contained a load. It is just as dangerous to couple and uncouple 
empty cars as to handle loaded cars. As I told you a while ago, an 
essential élément of the case, a necessary basis of liability, is that the 
car or engine or tender must be in use. Of course, if it is standing 
upon the side track not being used, then, as I said before, there is no 
violation. Or if it is in the repair shop, carried there for repairs 
and found in this condition, then the law would not apply. 

Now, gentlemen, with thèse gênerai propositions of law, I instruct 
you further that this is a civil action, brought to recover a penalty; 
not an action for damages for an injury which some one has sustained 
by reason of an alleged defect in the machinery or equipment in use 
by défendant on its railroad, but a suit brought by the United States 
against this railroad company to recover a penalty as a punishment 
for an alleged failure to comply with the provisions of this statute. 
Although the recovery is a punishment, because it is a penalty which 
requires the carrier to pay money on account of its failure to comply 
with the law, and to pay it not to an individual or to a number of 
individuals, but to the government, yet it is a civil action, and it dif- 
fers from a criminal action in respect to the quantum of proof re- 
quired to authorize the jury to return a verdict in favor of the plain- 
tifï. In a criminal action — that is, if this were an indictment-^the 
prosecution would be required by sufïicient testimony to convince 
your minds beyond a reasonable doubt before you would be warrant- 
ed in returning a verdict of guilty; but such is not the rule in this 
action. In this case it being, as stated, a civil action, the law says that 
the plaintifï, to establish the allégations of the complaint, is required to 
produce a prépondérance of évidence; in other words, the burden 
is on the plaintifï to présent to the jury facts and circumstances tend- 
ing to sustain the contentions which outweigh, when put together, 
the testimony to the contrary. It is the duty of the jury to consider 
the testimony pro and con upon each one of the issues, and déter- 
mine whether the prépondérance is in favor of the plaintifï. As il- 
lustrating what constitutes the weight of évidence, it may be said 
that the jury should put the testimony of the plaintifï on the one 
side of the balance and the testimony of the défendant on the other 
side, and, in order to authorize the jury to return a verdict for the 
United States upon any one or more of the issues, the évidence in 
favor of the issue must outweigh the évidence against it; that is, it 
must tip the scales. 

Then, gentlemen, you take the fîrst issue: "Is the défendant liable 
to the plaintifï for the penalty as alleged in the iîrst cause of action 
relative to engine No. 1,650?" The plaintifï's witnesses say substan- 
tially, in regard to that, that engine No. 1,650, which they say was 
in use in the yard of the défendant at Asheville in shifting cars en- 
gagea in Interstate commerce, was being used by the défendant at 
this work with the chain on the tender coupler broken, so that the 
lever would not lift the pin to permit the uncoupling without the prés- 
ence of some one between the cars. Now that is the contention that 
the United States makes in regard to that, and that is substantially 
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wbat the jyitnesses for the United States say. On the other hand, as 
to. tha,t; içsue, the witnesses for the défendant say that engine No. 1,- 
650 was in the yard, that the tender chain was broken, but that the 
defendant's employés were in the act of putting it in order when it 
was discovered by the government witnesses. The testimony for the 
défendant is further to the effect, as the court recalls it, that the break 
had only ocçurredïshortly before, and that the engine was not used for 
any dutyjn the yard there until it had been repaired and put in prop- 
er condition to work as required by the law. The disagreement be- 
tween thèse witnesses you are called upon either to reçoncile, or de- 
cidç; which you will accept. If, taking into considération the character 
ofithe witnesses, the manner of their statement, and ail ;these things, 
you are satisfied by the wéightrof the testimony that the government's 
contention is rig;ht> then youiwould say in response to the first issue 
"Ye:Si";;But if upon the whole testimony you are* not satisfied by this 
prépondérance of testimony^-^-jf , the prosecution has not gjven you the 
weight of testimony — then you ■v^îill answer tha,t issue "No." 

Àtià so, gentlemen, the same principles apply to the second issue : 
"Is the défendant liable to the- pl^intifï for the penalty as alleged in the 
secorid jÇftU.se oi action relativ;-e -to engine No. 3,016?" -As to that en- 
gine the government witnesses; say, substantially; that the uncoupling 
lever was missing, from the tender, and that the engine was used in 
shifting and moving Interstate cars. On the other hand, the witnesses 
for the défendant say that this engine, No. 3,016, was not used at ail, 
was not fired up. Now how is this? That is the question for you to 
answer. 'If the government has not satisfied you of the truth of its 
contention by its évidence, you would not be authorized to answer that 
issue in the affirmative ; or iî upon the considération of ail the tes- 
timony your mind is in doubt about it, or if the testimony is so that 
you cannot décide it, evenly balanced, then the government cannot 
recover, and you should answer the issue in the négative. 

The third issue is : "Is the défendant liable to the plaintiff for the 
penalty as ^Heged in the third cause of action relative tp Southern 
Railway Company car No* 180,201?" The witnesses for the United 
States say that that car was defeçtive in that the chain on the coupler 
was broken and that that car was there in transit— wâs being used in 
Interstate commerce. And they say further that, the chain being bro- 
ken, the coupler cQuld not.be used as an automatic coupler. If that be 
true, geiitlemen, then the plaintiff is entitled to hâve; y ou answer the 
third issue in the: affirmative. , On the other hand, the witnesses for 
the défendant say that the coupler was good — would work:without go- 
ing betvvçen the cars. Now that is. another instance, gentlemen, in 
which you must décide what the truth of the transaction was. With 
ail the testimony, if the government: has given you the weight of the 
évidence, as I bave before indicated, you should find that issue in the 
affirmative; if not, in the négative. , 

The fourth issu^: "Is the défendant hable to the plaintiff for the 
penalty as allegedi in the fourth cause of action relative to Southern 
Indiana car ,No, 1,649 ?" The witnesses for the government say ithat 
car No. 1,649 was a flat car, I believe ; said it was moved out on the 
line^j that it was used there in Interstate business, and that the grab- 
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iron was missing on one end of the car. That is what they say. On 
the other hand, the witnesses for the défendant say that they had 
inspected car No. 1,649, Southern Indiana car, and that it was in good 
condition, and that no grabirons were missing. There is another con- 
troversy, gentlemen — a contradiction between witnesses — which it is 
your province exclusively to détermine. You will answer that accord- 
ing to the rules of law that I hâve announced before. 

Fif th issue : "Is the défendant liable to the plaintiff for the penalty 
as alleged in the fifth cause of action relative to Charleston & West- 
ern CaroHna car No. 5,074?" The witnesses for the United States say 
that the grabiron was gone on the end of that car, and that it was be- 
ing used in interstate commerce. On the other hand, the witness for 
the défendant says he inspected that car No. 5,074 and found no hand- 
holds missing. Gentlemen, it is your duty to say how that is. 

Now, there is nothing left for me to do, gentlemen, except to in- 
struct you as to the law in regard to contradictory testimony. The 
law says that in case of conflicting testimony it is the duty of the 
jury to harmonize it, if possible. But if the testimony is so contra- 
dictory, so absolutely antagonistic, that it is incapable of reconcilia- 
tion, then it is the province of the jury to accept the testimony of 
such witnesses as they believe and disregard that of those they do 
not Believe. So then, gentlemen, that is about the whole case hère. 
It devolves upon you to say how thèse matters are. You hâve heard 
ail of this testimony, and I will not address you further, but you are 
to détermine as to what the real facts are. You take the case, take 
thèse issues, consider ail the testimony, and in view of the rules of 
law, as laid down to you by the court, answer them. 

.Verdict for government on four couuts. 
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.SDTNA INS. CO. et al. v. ALBANY & S. R. CO. et al. (Circuit Court 
of Appeals, Second Circuit. June 9, 1909.) No. 241. Appeal from tlie Cir- 
cuit Court bf the United States for tlie Soutliern District of New York. 
For opinion below, see 156 Fed. 132. See, also, 159 Fed. 1022, 86 C. C. A. 
671. Opdyke, Ladd & Bristow (Cliarles F. Brown, James M. Beclt, Lewis 
B. Carr, and William S. Opdyke, of counsel), for appellent. E. Parmalee 
Prentice (Adrlan H. Joline, George Welwood Murray, Edward W. Sheldon, 
and Charles P. Howland, of counsel), for appellees. Before LACOMBB, 
WARD, and NOTES, Clrcuft Judges. 

PEEGURIAM. Decree of Circuit Court affirmed on opinion below. 
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CHICAGO, M. & ST. P. RT. 00. y. WILLIAMS. (Circuit Court of Ap- 
peals, Eightli Circuit, May 11, 1909.) No. 2,869. In Error to tlie Circuit 
Court of the TJuited States for the District of South Dakota. John H. l'er- 
ry and Charles E. Vroman, for plalntifC In error. A. W. Campbell (Byrou 
Abhott and Campbell & Taylor, on the brief), for the défendant in error. 
BeforeHOOK and ADAMS, Circuit Judges. 

iPEE CtJRIAM. This was an action by the father to recover damages 
for négligence in the opération of a train of cars by the défendant railwiiy 
eompany, which resulted In the death of hls maie chlld 20 months old. 
The défenses were a déniai of négligence and plea of contrlbutory négli- 
gence. The chlld was î»n the rallway track at a public crossing. The 
évidence ^was contradlctory as to whether he was lying or sltting at the 
tlme the' train approached, There was évidence tending to show that the 
englneer In charge of tlîe train could hâve seen the obiect and kiiown that 
It was ah Iflîant In tlme ito hâve stopped the train ftèfore It reached hlm, 
and other évidence to the contrary. The trial court submitted the case to 
the jury on two issues : (1) Whether tl>e englneer dlpcovered, or In tlie 
exercise of ordinary care could hâve discovered, that the object ahead of 
him on the track was a chlld a sufflciènt distance away to enable hlm to 
hâve stopped the train and avolded the accident; and (2) whether the father 
falled to eiercise ordinary care to keep the chlld away from the track. The 
verdict respqnded to thèse Issues in favor of the plalntifC, and we think there 
was suiffiçlent évidence to sustaln the flndlngs. Dlspoyering no prejudicial 
error in bther respects complalned of, the Jndgment Is affirmed. 



LISMAN et al. v. MILWAUKÉE, L. S. & W. RY. CO. (Circuit Court 
of Appeals, Seventh Circuit. February 11, 1909.) No. 1,547. In error to 
the Circuit Court of the United States for the Eastern District of Wisconsln. 
For opinion below, see 161 Fed. 472. Delos McMurdy and Edward P. Vil «s, 
for plaintiffs in error. Lloyd W. Bowers, for défendant in error. 

PEE OURIAM. Affirmed. 



MARTIN MANION & CO. v. CHATTANOOGA FOUNDRT & PIPE 
WORKS. (Circuit Court of Appeals, Sixth Circuit. June 24, 1909.) No. 
1,919. In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. D. M. Klrton, for plaintlff In error. Frank Spurloek, 
for défendant In error. Before LURTON and SEVElîENS, Circuit Judges. 

PER CURIAM. The motion to dlsmiss the writ of error, beeause not 
brought wlthln six months after the final Judgmeut, Is sustained, upon the 
authority of Kentucky, etc., Co. y. Howes, 82' C. C. A. 337, 153 Fed. 163. 



THE MATANZAS. (Circuit Court of Appeals, Second Circuit. May 25, 
1909.) No. 264. Appeal from the District Court of the United States for 
the Southern District of New York. For opinion below, see 166 Fed. 985. 
Robinson, Blddle & Benediet (W. S. Montgomery, of couusel), for appellant 
wmg, Putnam & Burllnghani (Charles Ci Burllngham, of counseï), ror ap- 
pellee. Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. There seems to be more than the usual number of con- 
tradictions, Inconslstencies, and untrustworthy estimâtes In this record, ^e 
are not Inclined to reverse the flndings of fact or the conclusions ol the 
District Judge who heard ail the libelant's wltnesses and the more important 
ones called by the clalmant Decree affirmed, with costs. 
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RACINE ENGINE & MACHINERY CO. Y. CONPECTIONERS' MA- 
CHINERY & MFG. CO. (Circuit Court of Appeals, Seventh Circuit. April 
15, 1909.) No. 1,540. Appeal from the Circuit Court of tlie United States 
for the Eastern District of Wisconsin. For opinion below, see 163 Fed. 
914. E. H. Rottum and Frank E. Dennett, for appellant. William Quinby, 
for appellee. 

PER OURIAM. Afflrmed. 



In re RTJBEIJ et al. (Circuit Court of Appeals, Seventh Circuit. February 
9, 1909.) Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. See, also, 106 Fed. 131. Charles M. Morris, «for 
appellant. W. E. Black, for appellee. 

PER CURIAM. Order dismissing appeaL 



RUSHMORB V. SAXON. (Circuit Court of Appeals, Second Circuit. Jnne 
16, 1909.) No. 231. Appeal from the Circuit Court of the United States 
for the Southern District of New York. For opinion below, see 158 Fed. 499. 
Grafton L,. McGill, for appellant Alfred WUkinson, for appellee. Before 
OOXE, Circuit Judge, and HOLT and HAND, District Judges. 

PER OURIAM. We see no way to distinguish this case from the case 
of Rushmore v. Manhattan Screw & Stamping Works, 163 Fed. 940, decided 
by this court July 27, 1908. The decree should be modifled by excluding 
from its provisions the direction for an accountlng and injunction against 
the use of the words "Flare Front" In connection with the sale by the 
défendant of search-light lamps for automobiles. As so modifled, the de- 
cree should be affirmed, with one-half costs of this court 



UNITED STATES V. AUGER. (Circuit Court of Appeals, Seventh Cir- 
cuit. October 22, 1908.) No. 1,474. Appeal from the Circuit Court of the 
United States for the Western District of Wisconsin. For opinion below, 
see 153 Fed. 671. William G. Wheeler, for the United States. Victor T. 
Pierrelee, for appellee. 

PER CURIAM. Appeal dismissed on stipulation of counsel. 



VAN RAALT et al. r. SCHNECK. (Circuit Court of Appeals. Seventh 
Circuit. November 10, 1908.) No. 1,504. Appeal from the Circuit Court of 
the United States for the Ëastern District of Wisconsin. For opinion below, 
see 159 Fed. 248. Victor M. Harding, for appellauts. Mark A. Kline, 
for appellee. 

PER CURIAM. Afflrmed. 



THE WYOMISSING. (Circuit Court of Appeals, Second Circuit. June 
15, 1909.) No. 280. Appeal from the District Court of the United Statea 
for the Eastern District of New York. For opinion below, see 149 Fed. 241., 
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Armstrong, Brown & Boland (P. M. Brown, of eonnsel), for appellant. 
Carpenfer & Pttifk (James E; Carperiter, of cèùnsel), for aplJellee.; Befote 
LÀCOMBE, COXE, and NOYES, Circuit .Tuciges. . ;! 

PÈR CURIAM.' Decree atflrmed, with interest and eosts. ' ' 



BARBER ASPHALT PAVING CO. v. FORTY-SECOND ST., M. & ST. 
N, AVE. RY. CO, (Circuit Court, S. D. New YorlJ. June 9, 1909.) In 
Equity. On exceptions to report of spécial niaster on claim of William W. 
Ladd, receiver of tlie New York City Raihvay Company. Merrill & Rogers. 
for receiver Forty-Sé«3nd St., etc., Ry. Co; Bowers & Sands, for Central 
Tnist Ce. J. Parker Kirlin, for Metropolitan ;St. By. Co. Dexter, Osborn & 
Flei)»iiigif(>f receiver New York City Ry. Co. 

LACOMBB, Circuit Judge. It isquite important tliat therê should be an 
early final détermination of the 'qiifestions arlslug upou tliese exceptions, 
especially because similar questions are presented iii the cases affectins 
the other "controlled compauies," and it is expected tliat the receiverships 
of tlie varions units comprised in the Third Avenue System can soon be 
terminatéd if ail légal complications are dlsposed of. Xherefore it seenis 
wiser not to- jandertake the préparation of an extended opinion, but to 
indlcate Ibriefly the conclusions of thls court. The first seven conclusions of 
the spécial, njaster as to "open account" nnd the "promissory note for -SSO.^.- 
433,30?' arg:. çoncurred in, for the reasons glven in bis report The excep- 
tions to the eleyenth conclusion, that the daini on the said, note is Im- 
pressed wl^ih, a trust in favor of ttie mortgage trustée, are sustained for 
thèse reaspns: (1) Oonstrul^f the i;i8trument as a whole, I àm not aatis- 
fled that it wàs the intent of the parties that obligations Incurred to the 
ràilroad cqnipany (or to its assignées or sublessee) for duïrent operating 
deht incurred in the ordinary course of business, .should ,beheid for or. 
assigned tp the trustée, under thq provision? of the clànse if^lied upon 
on page 43 of the printed copyof the mortgage,. (2) No \yrlj;te,n demand was 
made by the trustée untll after the property passed ont of the control of 
the sublessee Into that of the receivers. In view of the conclusion reached 
as to the eleventh conclusion, it Is not necessary now to discuss the ninth 
or tenth conclusions. In order, however, to facilitate the présentation 
of the whole case on appeal, the exceptions to those conclusions are over- 
rnled. 'AS'to the' Wghtli confeluslon the ex:ception is bverrùled; but the brdèr 
(•onflrmlng thte report should contain a clause allowlng claimant to prove ' 
so mueh of the claim represented by this promissory note aB includes "cur- 
rent operating' debt IncUfred In the ordinary course of business." • 



HARRINGTON et al. v. ATLANTIC & P. TELEGRAPH CO. et al. (Cir- 
cuit Court, S. D. New York. May 20, 1909.) Fred J. Stone, for complainants. 
.lohn P. Dlllon and Rush Taggart, for défendants. 

NOYES, Olrcuit Judge. In view of the expected early hearing of the 
exceptions to the master's report and of the death of the attorney for the 
complainants, who: is stàted to hâve reached an agreement with respect 
to the amount Of the master's fées, it seemsto me préférable; that action 
upon this motion should be def erred untll after the hearing upon sueh . 
exceptions. The master's fées cannot be apportioned until after the hearing 
npon this report, and the amount thereof can bettër be flxed'at that tlme. I 
am not deciding that in ail cases a inaster must walt for his fées until his 
report is acted upon. On the contrary, it vvould seem that there might 
be many cases where the parties should be requlred to advance his fées and 
to' leàve ithe 'mafter oî aKljustnient betwêen-'thaiïiifoE future détermination. 
Oonseçfuéntly this motion will be denied, without préjudice to its renewal in 
case- of delay in bringing on the hearing upon ,the master's report. 
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LINDSLEY V. NATURAL OARBONIC GAS CO. (Circuit Court, S. D. 
New York. May 4, 1909.) See, aiso, 162 Fed. 954. Morris & Plante, for 
comidainant. Kocliwood, Scott & McKelvey, for détendant. 

LACOMBE, Circuit Judge. The question whetlier or not tliis statute 
(cliapter 429, p. 1221, Laws N. T. 1908) is constitutional dépends upon the 
iwwer and authority wliicli the owner of land in tliis state possesses and 
may exercise over what lies beneath its surface. In vlew of the récent 
deliverance of the Court of Appeals on that proposition (Hathorn v. Natural 
Oarl)onic Gas Co., 194 N. Y. 326, 87 X. B. 504), the demurrer to the bill 
is sustained. 



SCOTT V. LAZELL et al. (Cirouit Court, S. D. New York. May 3, 1909.) 
See, also, 169 Fed. C61. Slacdonald & Macdonald, for complainant. Graftou 
L. McGill, for défendants. 

LACOMBE, Circuit Judge. Complainant could not obtain complète relief 
by a motion to extend the scope of the original injunction. Under thèse 
circumstances the more satisfaetory practice is to flle supplcmental bill, 
and thus avoid multiplieity of suits. Demurrer overruled. 



UNION TRUST CO. OF NEW YORK v. FORTY-SECOND ST., M. & 
ST. N. AVE. RY. CO. et al. (Circuit Court, S. D. New York. August 3, 
.909.) Miller, King, Lane & Trafford, for complainant. Bowers & Sands, 
i.or Forty-Seeond St., M. & St. N. Ave. Ry. Co. Evarts, Choate & Shermau, 
'or receiver of Forty-Second St., etc., Ry. Co. Kellogg & Rose, for Barber 
Asphalt Paving Co. 

LACOMBE, Circuit Judge. This is an application for decree of fore- 
closure and sale under second or income uiortgage. upon final record. At 
the hearing no one made any objection to sueli disposition of the case. 
Complainant may take decree in the usual forui, copy of proposed decree to 
be served on ail parties, with 10 days' notice of settlement. 



UPMANX et al. v. SALOMON et al. (Circuit Court, S. D. New York. 
June 22, 1909.) Rounds, Hatch, Dillingliam & Debevoise, for complainants. 
Epstein Bros., for défendants. 

LACOMBE, Circuit Judge. It is preiX)Sterous to keep this tobacco lying 
in the bonded warehouse, deterioratiug in quality and declining in price, 
upon such a flimsy défense as the one hère iuterposed. Complainant may 
take a mandatory injunction directing défendant Salonion to exécute the 
iiecessary withdrawal papers, complainant to pay warehouse withdrawal 
and other charges. When withdrawn, the tobacco wlll be taken by the 
marshal, who will sell the same promptly ou as good terms as he can 
procure, and wlll turn the proceeds into the registry of the court until 
the litigation to détermine the ownership of the tobacco shall bave terminated. 



End of Cases in Vol. 170. 



